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Waddle  v,  Sunderland  Union  Assess- 
ment Committee. 
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KING'S  BENCH  DIVISION. 


October  25,  26, 1906. 

(Before  Alverstone,  L.C.J.,  Ridley  and 
Darling,  JJ.) 

Waddle  v,  Sunderland  Union 
Assessment  Committee. 

Poor  rate— Assessment— Licensed  premises 
— Deduction  of  expenses  necessary  to 
maintain  premises  m  state  to  command 
rent — Parochial  Assessments  Act,  1836 
(6  A  7  Will.  4^  c.  96),  s.  1— Charge 
imposed  as  contribution  to  compensation 
fund— Licensing  Act,  1904  (4  Edw.  7, 
c.  23),  s.  3. 

The  probable  average  annual  amount  of  a 
charge  imposed  bf/  quarter  sessions  in 
respect  of  an  existing  renewed  on-licence 
under  the  Licensing  Act^  1904  (4  Edw,  7, 
c  23),  <.  3,  Of  a  contribution  to  the 
conipensation  fund,  does  not  come 
within  the  Parochial  Assessm^ents  Act, 
1836  (6  <fc  7  WUl.  4,  c.  96),  «.  1,  as  part 
of  the  probable  average  annual  cost 
of  the  repairs,  insurance,  and  other 
expenses  necessary  to  maintain  the 
hereditaments  in  a  state  to  command 
the  rent  at  which  they  might  reasonably 
be  expected  to  let  from  year  to  year, 
and,  therefore,  is  not  to  be  deducted  in 
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estimating  the  rateable  value  of  the 
licensed  premises  for  the  purposes  of  the 
poor  rate. 

Case  stated  by  the  quarter  sessions  of  the 
countv  of  Durham  on  an  appeal  by  the 
appellant  to  the  court  of  quarter  sessions 
holden  in  the  city  of  Durham  for  the  county 
of  Durham  on  the  2nd  day  of  April,  1906, 
against  a  rate  made  for  the  relief  of  the  poor 
by  the  overseers  of  the  parish  of  Sunderland 
in  the  Sunderland  Union,  in  the  said  county, 
on  the  27th  day  of  October,  1905. 

1.  The  appellant,  Matthias  Waddle,  is  the 
owner,  licence  holder  and  occupier  of  certain 
fully  licensed  premises  known  as  the 
"Central  Hotel,  which  are  situated  at 
32,  Bridge  Street,  Sunderland. 

2.  By  the  said  rate  the  appellant  was 
assessed  as  the  occupier  of  the  **  Central 
Hotel ''  upon  a  gross  value  of  £750,  and  a 
rateable  value  of  £625. 

3.  The  appellant  appealed  against  the  said 
rate  at  the  general  quarter  sessions  of  the 
peace  of  the  county  of  Durham,  on  the 
following  ground  :  "  That  in  addition  to  the 
deduction  of  one-sixth  heretofore  deducted 
by  you,  the  said  committee,  for  repairs, 
insurance  and  other  expenses  necessary  to 
maintain  the  premises  in  a  state  to  command 
the  rent  at  which  the  same  may  reasonably 
be  expected  to  let  from  year  to  year,  there 
should  also  be  deducted  the  amount  charged 
thereon  under  s.  3  of  the  Licensing  Act, 
1904,  for  the  year  1905. 
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4.  By  the  material  portions  of  s.  3  of  the 
Licensing  Act,  1904,  it  is  provided  that : 
^"(l)  Quarter  sessions  shall,  in  each  year, 
unless  they  certify  to  the  Secretary  of  State 
Uiat  it  is  unnecessary  to  do  so  in  any  year, 
for  the  purposes  of  this  Act  impose,  in 
respect  of  all  existing  on  licences  renewed 
in  respect  of  premises  within  their  area, 
charges  at  rates  not  exceeding  and  graduated 
in  the  same  proportion  as  the  rates  shown 
in  the  scale  of  maximum  charges  set  out  in 
the  First  Schedule  to  this  Act. 

**(2)  Charges  payable  under  this  section 
in  respect  of  an]^  licence  shall  be  levied  and 
paid  together  with  and  as  part  of  the  duties 
on  the  corresponding  excise  licence    .    .     . 

"  (3)  Such  deductions  from  rent  as  are  set 
out  in  the  Second  Schedule  to  this  Act  may, 
notwithstanding  any  agreement  to  the  con- 
trary, be  made  oy  anv  licence  holder  who 
pays  a  charge  unaer  tnis  section  and  also  by 
any  person  from  whose  rent  a  deduction  is 
made  in  respect  of  the  payment  of  such  a 
charge." 

[Under  the  said  Second  Schedule  a  person 
whose  unexpired  term  does  not  exceed  one 
year,  may  deduct  a  sum  equal  to  100  per 
cent,  of  the  charge.] 

6.  Sunderland  being  a  county  borough 
the  compensation  authority  under  the 
Licensing  Act,  1904,  is  by  virtue  of  s.  8  (2) 
of  that  Act  "  the  whole  body  of  the  justices 
acting  in  and  for  the  borough." 

6.  The  licence  of  the  "  Central  Hotel "  was 
renewed  for  the  year  1905,  and  the  maximum 
charge  of  £80  under  s.  3  of  the  Licensing 
Act,  1904,  was  imposed  u^n  the  appellant 
in  respect  thereof.  The  said  charge  has  been 
levied  and  paid  in  accordance  with  the  said 
Act. 

7.  It  is  admitted  by  the  respondents  that 
it  probably  will  be  necessary  in  Sunderland 
to  impose  for  some  years  the  maximum 
charge  under  the  aforesaid  Act,  and  that 
therefore,  for  the  purpose  of  this  case,  £80 
may  be  taken  to  be  the  probable  average 
annual  amount  of  that  charge. 

8.  It  was  admitted  by  the  appellant  that 
the  duty  on  the  excise  licence  never  has 
been  treated  as  within  the  words  of  s.  1  of 
the  Parochial  Assessments  Act,  1836,  as 
being  an  expense  necessary  to  maintain  the 
hereditaments  in  a  state  to  command  the 
rent  at  which  they  might  reasonably  be 
expected  to  let  from  year  to  year. 

9.  It  was  contended  for  the  appellant— 
(I)  That  the  payment  of  the  said  charge 

is  a  condition  ot  obtaining  the  excise  licence. 
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(2)  That  as  the  licence  is  taken  into  con- 
sideration in  estimating  the  gross  value  of 
licensed  premises,  this  charge  comes  within 
the  words  of  s.  1  of  the  Parochial  Assess- 
ments Act,  1836,  as  being  an  expense 
necessary  to  maintain  the  hereditaments  in 
a  state  to  command  the  rent  at  which  they 
might  be  reasonably  expected  to  let  from 
year  to  year. 

(3)  That  therefore  the  probable  average 
annual  amount  of  this  charge  is  by  virtue  of 
the  provisions  of  the  said  section,  a  deduc- 
tion to  be  made  from  the  gross  value  in 
order  to  arrive  at  the  rateable  value  of  these 
hereditaments. 

10.  It  was  contended  for  the  respon- 
dents— 

(1)  That  the  ability  of  the  hereditaments 
to  command  the  aforesaid  rent  as  licensed 
premises  depended  not  on  the  taking  out  of 
the  excise  licence,  but  on  the  grant  of  the 
justices'  certificate. 

(2)  That  this  charge,  being  levied  and  paid 
as  part  of  the  excise  licence  duty,  is  not  an 
expense  within  s.  1  of  the  Parochial  Assess- 
ments Act,  1836,  but  is  an  ordinary  trade 
expense  necessary  to  the  exercise  of  the 
privilege  acquired  by  the  justices'  certificate 
and  does  not  constitute  a  deduction  directed 
by  the  said  section  to  be  made  from  the 
gross  value. 

(3)  That  the  excise  duty  never  has  been 
treated  as  an  expense  necessary  to  maintain 
the  hereditaments  in  a  state  to  command 
the  rent  or  as  other  than  an  ordinary  trade 
expense. 

(4)  That  expenses  necessary  to  maintain 
the  hereditaments  in  a  state  to  conimand 
the  rent  were  expenses  ejusdem  generis  with 
repairs  and  fire  insurance,  and  were  expenses 
for  the  maintenance  of  the  premises  them- 
selves which  alone  were  capable  of  being 
maintained,  and  that  the  charges  levied  under 
the  provisions  of  the  Licensing  Act,.  1904, 
were  not  for  maintenance  but  as  an  insurance 
against  loss  resulting  from  destruction. 

11.  We  rejected  the  appellant's  conten- 
tions and  made  an  order  dismissing  the 
appeal  with  costs  subject  to  this  case. 

12.  The  Question  for  the  opinion  of  the 
court  is :  Were  we  right  in  nolding  that 
this  charge  is  not  such  an  expense  as  to 
constitute  a  deduction  from  the  gross  value 
within  s.  1  of  the  Parochial  Assessments 
Act,  1836? 

13.  If  the  opinion  of  the  court  shall  be  in 
the  affirmative,  then  the  said  order  of 
sessions  is  to  be  affirmed.  If  in  the 
negative,  then  the  said  order  of  sessions  is 
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to  be  varied  in  respect  that  the  rateable 
value  of  the  said  "  Central  Hotel "  is  to  be 
reduced  to  £545. 

(Signed)       John  L.  Whaeton, 
Chairman. 

Section  1  of  the  Parochial  Assessments 
Act,  1836,  is  as  follows :  *'  No  rate  for  the 
relief  of  the  poor  in  England  and  Wales 
shall  be  allowed  bv  any  justices,  or  be  of 
any  force,  which  shall  not  be  made  upon 
an  estimate  of  the  net  annual  value  of  the 
several  hereditaments  rated  thereunto ;  that 
is  to  say,  of  the  rent  at  which  the  same 
might  reasonably  be  expected  to  let  from 
year  to  year,  free  of  all  usual  tenant's  rates 
and  taxes,  and  tithe  commutation  rent- 
charge,  if  any,  and  deducting  therefrom  the 
probable  average  annual  cost  of  the  repairs, 
insurance,  and  other  expenses,  if  any, 
nece&sary  to  maintain  them  in  a  state  to 
command  such  rent :  provided  always,  that 
nothing  herein  contained  shall  be  construed 
to  alter  or  affect  the  principles  or  different 
relative  liabilities  (if  any)  according  to 
which  different  kinds  of  hereditaments  are 
now  by  law  rateable."  • 

Danchverts,  K.C.  (E.  A,  Mttehell-Innes 
with  him),  for  the  appellant. — This  charge 
comes  within  the  words  of  s.  1  of  the 
Parochial  Assessments  Act,  1836.  Unless 
it  is  paid  the  licence  is  not  issued,  and 
therefore  it  is  an  expense  necessary  to  main- 
tain the  hereditaments  in  a  state  to  com- 
mand the  rent  A  tenant  from  year  to  year 
is  entitled  under  s.  3  (3)  of  the  Licensing 
Act,  1904,  and  the  second  schedule  to 
the  Act,  to  deduct  the  whole  of  the  charge 
from  his  rent,  and  therefore  the  charge 
falls  on  the  landlord.  When  the  payment 
is  one  made  to  keep  up  the  value  of  the 

Premises,  it  can  be  deducted  {Newp&rt 
Tnian  v.  Stead,  [1906]  2  K.  B.  147  ;  70  J.  P. 
337;  B.  V.  Smith  (1885),  50  J.  P.  215; 
55  Li.  J.  M.  C.  49:  Gainsborough  Union  v. 
Welch  (1871),  36  J.  P.  534 ;  25  L  T.  589). 

Tindal  Atkinson,  K.C.  (K  Sh&rtt  with 
him),  for  the  respondents. — The  charge  can- 
not be  deducted.  The  words  '*  probable 
average  annual  cost  of  the  repairs,  insur- 
ance, and  other  expenses,  if  any,  necessary 
to  maintain  them  in  a  state  to  command 
such  rent''  refer  to  the  structure.  This 
charge  does  not  have  to  be  paid  before  the 
justices'  certificate  can  be  obtained.  It  is 
not  the  excise  licence,  but  the  justices' 
certificate,  that  enables  the  premises  to 
command  the  rent.  Once  the  justices'  cer- 
tificate has  been  given,  the  value  of  the 
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licensed  premises  is  their  value  as  licensed 
premises.  The  charge  fi[oes  to  a  fund  for 
providing  compensation  for  a  licensee  whose 
licence  is  taken  away.  It  is  an  insurance 
against  the  loss  of  the  licence,  and  not  to 
maintain  the  premises. 

DanchwertSj  K.C.,  in  reply. — Section  1  of 
the  Parochial  Assessments  Act,  1836,  con- 
templates the  premises  as  being  occupied 
and  used  for  the  purposes  of  the  business. 
The  justices  do  not  give  a  licence.  They 
only  give  a  certificate  that  the  applicaiit  is 
entitled  to  get  an  excise  licence.  What 
gives  the  premises  a  value  as  a  going  con- 
cern is  the  excue  licence. 

Alvebstone,  KC.J.'-In  this  case  a 
question  has  been  raised  bv  special  case  as 
to  whether  the  occupier,  who  happens  to  be 
also  the  owner — but  that  makes  no  difference 
—of  some  licensed  premises,  who  was  called 
upon  to  make  a  payment  under  the  Licens- 
ing Act,  1904,  can  claim  to  deduct  the 
amount  of  that  annual  payment  in  estimat- 
ing the  net  annual  value  of  his  property 
for  the  purpose  of  the  poor  rate.  It  was 
agreed,  of  course,  by  the  learned  counsel 
who  argued  this  case  that  the  question  is, 
whether  or  no  the  deduction  in  any  way 
fairly  comes  within  the  words  (I  am  reading 
from  the  first  section  of  the  Parochied 
Assessments  Act,  1836),  "at  which  the 
same  might  reasonably  be  expected  to  let 
from  year  to  year,  free  of  all  usual  tenant's 
rates  and  taxes,  and  tithe  commutation 
rentcharge,  if  any,  and  deducting  therefrom 
the  probable  average  annual  cost  of  the 
repairs,  insurance,  and  other  expenses,  if 
any,  necessary  to  maintain  them  m  a  state 
to  command  such  rent."  Of  course  from 
time  to  time  in  the  practical  application  of 
the  law  there  have  been,  in  applying  that  test, 
modifications  due  to  fresn  circumstances 
giving  rise  to  fresh  charges  in  respect  of 
property.  Therefore  the  fact  that  it  is  a 
new  charge,  whatever  it  may  be,  is  not,  of 
course,  conclusive  against  its  being  proper 
to  deduct  it.  On  the  other  hand,  Mr. 
Danekwerts  has  very  properly  contended 
that  it  comes  within  the  words  "repairs, 
insurance,  and  other  expenses,  if  any, 
necessary  to  maintain  them  in  a  state  to 
command  such  rent."  The  argument  pre- 
sented was  certainly  a  very  ingenious  one. 
It  was  said  that  by  the  law  of  rating  the 
rateable  value  of  a  licensed  house  is  greater 
than  the  rateable  value  of  the  same  house 
unlicensed.  For  many  years  it  has  been 
recognised  that  you  are  to  take  the  fact  of 
the  value  of  the  licence  into  consideration 
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in  estimating  the  rateable  value.  The 
Licensing  Act,  1904,  contemplates  that 
there  shall  be  a  reduction  in  the  number  of 
licences,  and  in  order  that  that  may  be 
practically  carried  out,  the  existing  licensees 
may  be  called  upon  to  make  a  contribution 
to  a  fund  which  will  compensate  those 
whose  licences  are  taken  away,  and  not 
only  those  whose  licences  are  taken  away — 
but,  I  think,  the  occupiers  and  the  owners 
of  the  property.  If  it  could  fairly  be  said 
that  this  particular  annual  sum,  or  the  sum 
in  the  particular  case,  was  a  sum  which  was 
paid  in  order  to  maintain  this  particular 
licence,  or  the  class  of  licences  of  which  this 
is  one,  there  would  be  a  good  deal  to  be 
said  for  Mr.  Danckwert^  contention.  That 
sort  of  argument  brings  it  near  the  cases 
which  have  very  properly  been  called  to  bur 
attention,  of  pajrments  made  in  respect  of 
maintenance  of  fisheries,  or  payments  made 
in  respect  of  protecting  property  against  the 
incursion  of  tne  sea,  as,  for  instance,  in  the 
case  of  embankments.  But  after  carefully 
weighing  tlmt  argument  I  think  that  this 
assessment  and  charge  upon  the  licence 
holder  is  too  remote,  and  cannot  be  fairly 
connected  with  those  words  of  the  Parochisu 
Assessments  Act,  1836,  which  I  have  read.  It 
is  a  sum  of  money  which  is  charged  or  levied 
upon  the  owner  and  occupier  under  the  pro- 
visions of  the  Licensing  Act,  1904.  There  is 
something  perhaps  in  the  suggestion  that 
inasmuch  as  the  scale  of  maximum  charges 
is  made  to  vary  with  the  annual  value  of  the 
premises  to  be  taken  for  the  purpose  of  the 
publican's  licence  duty,  the  amount  of  it 
nas  some  sort  of  relation  to  the  annual 
value,  and  s.  3  (3)  which  provides  for  a 
certain  amount  of  deduction  as  between  the 
landlord  and  tenant  may  afford  some  argu- 
ment in  favour  of  the  view  that  Mr. 
Danckwerts  maintains.  But  I  think  one 
has  really  to  look  at  it  as  a  matter  of  sub- 
stance and  to  see  what  this  money  is  really 
raised  for.  It  cannot  be  said  that  it  is 
raised  in  order  to  protect  the  particular 
licence.  Then  I  do  not  think  that  it  can 
be  fairly  said  that  it  is  raised  in  order  to 
protect  the  class  of  licences,  but  it  really  is 
raised  to  contribute  to  and  form  a  fund 
which  will  compensate  the  licence  holders, 
or  out  of  which  the  licence  holders  will  be 
compensated,  when  their  licence  is  taken 
away,  and  pcfisibly  in  a  reinote  event,  the 
owner  of  this  particular  licence,  if  it  is 
taken  away,  some  day  may  get  a  share  in 
that  fund.  It  seems  to  me  a  very  long  way 
off  any  sum  of  money  which  can  be  said  to 
be  by  way  of  "  repairs,  insurance,  and  other 
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expenses,  if  any,  necessary  to  maintain  the 
premises  in  a  state  to  command  such  rent/' 
assuming  all  the  rest  of  the  argument  in 
favour  of  Mr.  Danckwerts,  which  for  this 
purpose  I  do.  I  think  that  the  deduction 
of  this  char^je  is  open  to  many  of  the 
objections  which  were  pointed  out  in^  New- 
port Union  v.  Stead,  supra^  to  which  he 
was  good  enough  to  call  our  attention,  and 
the  cnarge  is  connected  with  a  very  different 
purpose  altogether.  It  is  connected  with 
other  properties ;  and  for  no  sound  reason 
can  it  in  my  judgment  be  fairly  brought 
within  the  woras  of  that  first  section  (s.  1  of 
the  Parochial  Assessments  Act,  1836).  I  do 
not  at  all  deny  that  the  point  is  capable  of 
very  good  argument  on  both  sides,  and  I 
can  quite  conceive  that  others  may  take  a 
different  view ;  but  having  taken  an  interest 
in  rating  for  a  gi*eat  many  years,  it  seems  to 
me  that  I  should  be  ^oing  too  far  if  I  were  to 
hold  that  this  particular  charge  was  one 
which  could  properly  be  deducted  in  arriv- 
ing at  the  rateable  value  for  the  purpose  of 
the  poor  rate.  I  do  not  attach  any  par- 
ticular importance  to  the  words  of  s.  3  (2) 
6f  the  Licensing  Act,  1904,  that  the  charges 
payable  under  that  section  are  to  be  paid 
as  part  of  the  duties  on  the  corresponding 
excise  licence,  except  to  say  this,  that 
it  was  admitted  when  this  Act  of  Parlia- 
ment was  passed,  and  even  now,  that  the 
duties  on  the  excise  licence  have  not  been 
deducted.  That  may  be  right  or  may  be 
wrong,  and  Mr.  Danckwerts  properly  pointed 
that  out,  but  it  cannot  be  said  that  the 
legislature  was  putting  this  charge  in  the 
same  category,  or  in  the  same  position,  as  a 
charge  which  at  the  time  that  the  Act  was 
passed  had  been  the  subject  of  deduction  in 
favour  of  the  licence  holder  in  assessing  the 
rateable  value  of  his  premises.  It  seems  to 
me  to  be  a  char^  which  is  made  for  the 
purpose  of  creating  a  fund  for  another 
purpose,  for  other  and  different  objects, 
involving  other  interests,  and  cannot  fairly  be 
said  to  be  one  of  those  charges  which  come 
within  the  words  of  the  section  (s.  1  of  the 
Parochial  Assessments  Act,  1836).  I  there- 
fore think  that  the  appeal  must  be  dismissed. 

Ridley,  J.— I  agree.  It  may  be  a  little 
difficult,  perhaps,  accurately  to  define  what 
this  charge  is  ;  but  I  am  clearl^r  of  opinion, 
after  hearing  argument,  that  it  is  not  a 
charge  which  can  be  deducted  from  the 
annual  value  of  the  premises  under  the 
Parochial  Assessments  Act,  1836.  I  do  not 
think  it  is,  strictly  speaking,  a  char^  at  all. 
It  is  so  called  by  the  Act  (the  lacensing 
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Act,  1904),  but  if  you  ezarnine  it,  it  is  not 
a  charge  upon  the  premises.  It  is  more  in 
the  nature  of  what  would  have  been  in 
ancient  days  a  poll-tax,  levied  upon  par- 
ticular people  for  a  particular  purpose,  that 
is  to  say,  it  is  in  order  that  the  legislature 
may  pay  a  certain  sum  of  money  for  a 
purpose  which  quarter  sessions  may  de- 
termine to  carry  out,  namely  the  reduction  of 
the  number  of  licences  in  the  district.  That 
sort  of  charge,  or  tax,  or  whatever  you  call  it, 
does  not  appear  to  me  to  be  in  any  way  con- 
nected with  the  hereditaments  that  are  the 
subject  of  the  poor  rate,  and  the  object  of 
s.  1  of  the  Parochial  Assessments  Act,  1836, 
seems  to  me  to  be  this  :  that  you  are  to  take 
the  net  annual  value  of  the  hereditaments, 
and  from  that  net  annual  value  you  are  to 
deduct  the  probable  annual  cost  of  repairs, 
insurance,  and  other  ex^ienses,  if  any, 
necessary  to  maintain  them  in  a  state  to 
command  such  rent  All  those  deductions 
it  seems  to  me  have  a  relation  to  the  here- 
ditaments in  question,  and  I  think  it  will 
be  found  that  in  all  cases  whece  such  de- 
ductions have  been  allowed  the^  have  had 
suc^  relation.  Of  course,  repairs  and  in- 
surance, and  drainage  rate,  in  cases  where 
such  a  charge  has  been  allowed,  have  to 
be  deducted.  I  think  it  is  also  clear  that 
those  charges  had  a  relation  to  the  main- 
tenance of  the  land  or  other  property,  what- 
ever it  may  have  been,  wnicn  was  the 
subject  of  the  poor  rate.  I  cannot  see  how 
this  charge,  whatever  may  be  the  strict 
definition  of  it,  can  be  held  to  have  that 
relation  to  these  premises.  It  is  put  on  for 
another  purpose  altogether.  It  is  for  the 
raising  of  a  sum  of  money  for  a  purpose 
which  the  legislature  had  determinea  to 
carry  out  trough  the  reduction  of  the 
number  of  licences.  I  cannot  see  how  that 
comes  within  the  rule  which  I  have  en- 
deavoured to  state.  For  these  reasons, 
though  I  think  the  matter  requires  ar^- 
men^  I  think  it  is  clear  that  the  Lord  Chief 
Justice's  judgment  is  right  and  that  this 
deduction  ought  not  to  be  allowed. 

Dabling,  J.— I  am  of  the  same  opinion. 
It  was  sought  here  to  get  an  allowance  in 
respect  of  a  possible  contribution— not  a 
necessary,  but  a  possible  contribution  to  a 
fund  to  compensate  persons  whose  licences 
maybe  taken  away,  and  if  this  deduction 
from  the  rateable  value  is  to  be  made,  it 
must  be  made  in  consequence  of  some 
words  in  the  first  section  of  the  Parochial 
Assessments  Act,  1836.  It  is  perfectly  clear 
that  when  the  Act  of  1836  was  passed,  it 
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was  not  contemplated  that  this  jsarticular 
deduction  could  oe  made,  or  that  it  should 
be  taken  into  account  at  all,  because  there 
was  no  such  fund  created  until  the  passing 
of  the  Licensing  Act,  1904.  But  for  all 
that,  it  may  be  that  the  statute  of  1836  has 
used  words  which  are  wide  enough  to  cover 
such  a  contention  as  this.  If  there  are  any 
such  words  they  must  be  these:  "Other 
expenses,  if  any,  necessary  to  maintain  the 
hereditaments  m  a  state  to  command  such 
renf  Now,  first  of  all,  what  is  said  in  the 
statute  is  that  the  expenses  must  be 
necessary  to  maintain  the  hereditaments ; 
not  to  maintain  something  connected  with 
the  hereditaments,  but  to  maintain  the 
hereditaments.  When  you  have  got  over 
that,  there  is  still  the  point  that  it  is  to 
maintain  the  hereditaments  "in  a  state  to 
command  such  rent.''  Now  I  think  that 
"  state  "  as  used  there  does  not  mean  such  a 
thing  as  permission  to  a  person  to  trade  in 
a  particular  commodity  upon  the  heredita- 
ments. The  state  of  the  hereditaments 
appears  to  me  not  to  be  altered  by  the 
existence  or  the  lapse  of  the  licence,  and 
the  only  expenses  wliich  you  may  take  into 
consideration  are  such  expenses  as  are 
necessary  to  maintain  the  hereditaments 
"in  a  state  to  command  such  rent," 
which  means  that  the  hereditaments  must 
remain  in  precisely  the  same  state, 
whether  licensed  or  not  licensed.  That 
the  hereditaments  will  command  a  greater 
or  less  rent,  according  as  the  person  holding 
them  or  occupying  them  has  a  licence 
or  has  not  a  licence,  is  of  course  obvious, 
but  we  must  look  at  what  the  statute 
really  covers  by  the  words  used,  and  I 
do  not  think  that  the  words  used  here 
are  sufficiently  wide  to  entitle  the  appeUant 
to  have  this  sum  by  way  of  contribution 
taken  into  consideration. 

Appeal  dismissed  and  order 

of  sessions  aMrfned, 
Leave  to  appeal. 

Solicitors  for  the  appellant :  Qodden,  Son 
and  Holme,  for  Longden,  Mann  and  Long- 
den,  Sunderland. 

Solicitors  for  the  respondents :  Johnson, 
Weatherall  and  Sturt,  for  J.  G.  and  T. 
Marshall,  Sunderland. 
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Octob^,  27,  29,  1906. 

(Before  Alverstone,  L.C.J.,  Ridley 
and  Darling,  J  J.) 

Sanders  v,  Sadler. 

Sale  of  Food  and  Drags— Milk— Written 
warranty — Sale  of  Food  and  Drags  Act, 
1875  (38  &  39  Vict.  c.  63),  8.  25— Place 
of  delivery- Completion  of  purchase. 

The  respondenty  who  tvas  summoned  under 
the  ScUe  of  Food  and  Drugs  Act,  1875 
(38  <fc  39  Vict.  c.  63),  for  selling  to  the 
prejudice  of  the  purchaser  milk  not  of 
the  nature,  substance  and  quality  de- 
mandedy  relied  on  a  written  warranty 
a^provided/or  by  s.  25  of  that  Act,  that 
warranty  being  contained  in  a  contraxit 
by  which  the  milk  was  to  be  "  delivered 
daily,  carriage  paid,  to  Wanstead  Park 
Station" 

Held,  that  the  purchase  tooA  complete  on  the 
delivery  of  the  milk  to  the  respondent 
at  Wanstead  Park  Station,  and  that 
the  respondent  waa  not  required  to 
negative  the  possibility  of  the  milk 
being  tamj>ered  with  at  any  time  an- 
terior to  its  delivery  to  her  at  that 
station. 

Case  stated  by  the  stipendiary  magistrate 
of  West  Ham,  on  the  hearing  of  an  infor- 
mation bv  the  appellant,  Charles  Sanders, 
against  the  respondent,  Emily  Sadler,  for 
unlawfully  selling  at  83,  Neville  Road,  West 
Ham,  to  the  prejudice  of  the  purchaser,  an 
article  used  for  food  by  man,  to  wit,  milk, 
not  of  the  nature,  substance  and  quality 
demanded.  At  the  hearing  of  the  said 
information  it  was  proved : 

(a)  On  Februaiy  6th,  1906,  four  churns  of 
milk  arrived  at  Wanstead  Park  Station  at 
4.20  a.m.  The  churns  were  consi^ed  to  the 
respondent  from  Chellaston  Station,  in 
Derbyshire,  were  labelled  and  invoiced  with 
labels  or  invoiices  similar  to  the  one  set  out 
below.  The  carriage  of  the  milk  was  paid 
by  the  senders. 

Q))  The  churas  were  removed  from  the 
train  by  oile  Edward  Bell,  a  servant  of  the 
Midland  Railway  Company,  assisted  by  the 
guard  of  the  train,  and  were  placed  upon 
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the  station  platform.  Edward  Bell  then 
went  downstairs  to  book  tickets  to  passen- 
gers and  to  do  other  business  until  their 
removal  from  the  station. 

(c)  The  churns  were  removed  from  Wan- 
stead  Park  Station  by  Thomas  Burrows,  a 
servant  of  the  respondent,  somewhere  be- 
tween 5.5  and  5.10  a.m.  on  Febraary  6th. 
The  churns  were  handed  over  to  Burrows  bv 
Bell,  he  (Bell)  not  having  tampered  with 
them  in  any  way. 

(d)  The  churas  were  thereupon  taken  by 
Burrows  to  the  respondent's  dairy  at  55, 
Woodstock  Road,  East  Ham. 

(e)  The  respondent  then,  in  the  presence 
of  Burrows  and  one  Oeorge  Johnson, 
measured  the  milk  from  one  of  the  said 
churns  and  put  it  into  a  receptacle  on  a 
barrow  in  the  same  state  as  it  was  received 
from  the  railway  station. 

(f)  Johnson  then  took  the  milk  on  the 
barrow,  and  at  about  12.30  noon  in  Neville 
RcHul^  outside  No.  83,  sold  one  pint  of  the 
milk  in  the  same  state  as  he  had  received  it 
to  one  Blanche  Walpole,  for  which  he 
received  2d, 

(g)  The  purchase  of  the  milk  was  made 
by  Blanche  Walpole  for  and  on  behalf  of 
the  appellant  and  the  sale  by  Johnson  by 
and  on  behalt  of  the  respondent. 

(h)  A  sample  of  the  pint  of  milk  pur- 
chased by  Blanche  Walpole  was  sent  for 
analysis  to  and  analysed  by  the  public 
analyst  for  the  borough  of  West  Ham, 
properly  and  in  accordance  with  the  forms 
prescribed  by  the  Sale  of  Food  and  Drugs 
Act,  1875  (38  &  39  Vict  a  63X  8. 14,  and  all 
other  necessary  conditions  and  requirements 
of  the  said  Act  or  amending  Acts  were  duly 
complied  with. 

(i)  The  public  analyst  on  Febraary  10th, 
1906,  certified  that  the  sample  was  a  sample 
of  milk  deficient  in  fat  to  the  extent  of  11 '6 
percent 

(j)  On  February  22nd,  1906,  the  respon- 
dent gave  notice  in  writing  to  the  appellant 
that  she  intended  to  rely  upon  an  agree- 
ment in  writing  and  a  label  or  invoice  as  a 
warranty. 

The  agreement  was  as  follows  : 

"  Agreement. 

"  I,  K  R.  Warth  in  the  county  of  Not- 
tingham hereinafter  called  the  seller  agree 
to  sell  and  Emily  Sadler,  55,  Woodstock 
Road,  Forest  Gate  in  the  county  of  Essex 
hereinafter  called  the  buyer  agrees  to  buy 
about  16  bara  gallons  of  pure  new  milk  with 
all  its  cream  delivered  daily  carriage  paid 
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to  Wanstead  Park  Station  properly  cooled 
and  in  good  condition. 

"The  price  to  be  for  the  six  months  ending 
March  25tlL  1906,  Is.  S^d.  (one  shilling  and 
eightpence  naif  penny)  for  17  pints. 

**  The  buyer  shall  not  hold  the  seller  liable 
lor  breach  of  contract  caused  by  epidemic 
disease  among  the  stock  or  people  on  the 
farm.  In  such  case  the  supply  shall  in- 
stantly cease. 

•  **This  contract  shall  commence  October 
2nd,  1905,  and  terminate  March  25th,  1006. 

**  Payment  to  be  made  weekly ;  this  is  of 
the  essence  of  the  contract  and  in  case  of 
non-payment  the  seller  can  at  once  give 
notice  to  terminate  the  contract. 

**A8  witness  our  hands  this  2nd  day  of 
October,  1905. 

(Signed)       E.  R.  Warth. 
Emily  Sadler. 
"  Witnesses : 

(Signed)       D.  Coley, 

E.  M.  Sadler." 

The  label  or  invoice  was  as  follows  : 

"Feb.  5th,  1906. 
3  churns,  Nos.  6, 18,  11. 

Containing  23  B.  Gallons. 
Warranted  pure  new  milk  with  all  its 
cream  (pursuant  to  contract). 

(Signed)       Audinwood. 


>PbIiTV.Wm>litOrigFa^ 


To  £.  Sadlery  Wanstead  Park." 

The  appellant  contended  that  delivei^  of 
the  four  chums  of  milk  to  the  respondent 
took  place  at  the  time  when  they  were 
removed  from  the  train  at  Wanstead  Park 
Station.  Upon  these  facts  I  held  tlmt  the 
four  chums  of  milk  were  delivered  to  the 
respondent  at  the  time  when  they  were 
placed  in  the  respondent's  van,  and  not  at 
the  time  when  they  were  removed  from  the 
train  at  Wanstead  Park,  and  that  the  re- 
spondent had  purchased  the  milk  as  the 
same  in  nature,  substance  and  quality  as 
that  demanded  of  her,  with  a  written  war- 
ranty to  that  effect,  and  that  she  had  no 
reason  to  believe  at  the  time  when  she  sold 
the  milk  that  it  was  otherwise  than  of  the 
same  natur^  substance  and  quality  as  that 
demanded  of  her.  and  that  she  sold  it  in  the 
same  state  as  when  she  purchased  it,  and 
that  the  agreement  or  warranty,  and  labels 
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or  invoices,  constituted  such  a  written  war- 
ranty as  is  required  by  s.  25  of  the  Sale  of 
Food  and  Drugs  Act,  1875  (38  &  39  Vict. 
c.  63),  and  I  accordingly  dismissed  the  sum- 
mons. 

The  question  upon  which  the  opinion  of 
the  court  is  desired  is,  whether  I,  the  said 
stipendiary  magistrate,  upon  the  above 
statement  of  facts,  came  to  a  correct  de- 
cision in  point  oi  law,  and  if  not,  what 
should  be  aone  in  the  premises. 

Signed  this  29th  day  of  May,  1906. 

R.  A.  Gillespie, 
Stipendiary  magistrate  of  West  Ham. 

Section  25  of  the  Sale  of  Food  and  Drags 
Act,  1875  (.38  A  39  Vict.  c.  63),  is  as  follows : 
^*  If  the  defendant  in  any  prosecution  under 
this  Act  prove  to  the  satisfaction  of  the 
justices  or  court  that  he  had  purchased  the 
article  in  question  as  the  same  in  nature, 
substance,  and  quality  as  that  demanded  of 
him  by  the  prosecutor,  and  with  a  written 
warranty  to  that  effect,  that  he  had  no 
reason  to  believe  at  the  time  when  he  sold 
it  that  the  article  was  otherwise,  and  that 
he  sold  it  in  the  same  state  as  when  he 
purchased  it,  he  shall  be  discharged  from 
the  prosecution,  but  shall  be  liable  to  pay 
the  costs  incurred  by  the  prosecutor^  unless 
he  shall  have  given  due  notice  to  him  that 
he  will  rely  on  the  above  defence." 

Danckwerts,  K.C.  (H.  M,  Sturqes  with 
him),  for  the  appellant. — The  onus  is  on  the 
respondent  to  prove  that  the  milk  was  in 
the  same  state  when  she  sold  it  as  when  she 
purchased  it.  The  purchase  was  complete 
when  the  milk  was  delivered  at  Chellaston 
Station.  This  is  the  same  as  the  case  of  a 
c.i.f.  contract.  When  the  vendor  put  the 
milk  on  rail  at  Chellaston,  he  had  done  ail 
he  was  bound  to  do  {Parker  v.  Aldery  [1899] 
1  Q.  B.  20 ;  62  J.  P.  772 ;  Parker  v.  SchuLler 
(1901),  17  T.  L.  R.  299;  Lecky  v.  Ogilvy 
(1897),  3  Qom.  Cas.  29).  Secondly,  even  if 
the  contract  means  that  the  delivery  was  to 
be  at  Wanstead  Park  Station,  and  the  pur- 
chase was  not  complete  till  then,  still  tnere 
is  no  evidence  that  the  milk  was  not  tam- 
pered with  there.  Thirdly,  there  is  no 
identification  of  this  particular  milk  having 
been  sold  under  the  contract.  [He  cited 
WatU  V.  Steven*  [1906],  2  K.  B.  323  :  70  J.  P. 
418].  [Alvekstone,  L.C.J.— It  does  not 
appear  from  the  case  that  this  point  was 
taken  in  the  court  below]. 

Alex,  Cairns  {J.  H,  Menzies  with  him), 
for  the  respondent,  having  referred  to 
Filshie  v.  Evingtcm,  [1892]  2  Q.  B.  200; 
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56  J.  P.  312,  and  Irving  v.  CcUloto  Park 
Dairy  (1902),  66  J.  R  804  ;  87  L.  T.  70,  was 
stopped  by  the  court. 

Alvbbstone,  L.C.J.— It  is  said  in  this 
case  (I)  that  the  refusal  to  convict  was 
wrong  upon  the  ground  that  there  was  no 
evidence  that  the  milk  had  not  been  tam- 
pered with  between  Chellaston  Station  and 
its  delivery  at  Wanstead  Park  Station ,;  (2) 
that  the  dismissal  of  the  information  was 
wrong,  as  there  was  no  evidence  that  it  had 
not  been  tampered  with  during  the  forty- 
five  or  fifty  minutes  during  which  it  was  at 
Wanstead  Park  Station;  and  (3) that  there 
was  no  evidence  to  connect  the  milk  sold  to 
the  appellant  with  the  warranty  in   the 
contract    On  the  first  point  raised  I  am 
clearly  of  opinion,  and  I  might  almost  say 
upon  authority,  tnat  the  appellant  cannot 
succeed  upon  it.    The  contract  in  this  case 
was  that  the  respondent  was  to  purchase 
"about  sixteen  barn  gallons  of  pure  new 
milk  with  all  its  cream,  delivered  daily, 
carriage  paid  to  Wansteieui  Park  Station, 
Pfoperly  cooled  and  in  good  condition."    I 
do  not  mean  to  decide  anything  contrary  to 
the  cases  of  Lecky  v.  OgilvVy  supra,  and 
Parker  v.  Schuller,  supra.    There  are  num- 
bers of  such  cases  to  show  that  under  c.i.f. 
contracts  and  under  contracts  where  the 
vendor  has  to  deliver  to  a  carrier,  then  the 
delivery  to  the  carrier  is  as  a  rule  delivery 
to  the  purchaser.    But   that   is   not   the 
question  here.    The  question  is  What  is  the 
meaning  of  these  words  in  this  contract  1 
The  vendor  is  only  described  as  "in  the 
county  of   Nottingham."     The   purchaser 
knows  nothing  as  to  where  the  milk  is 
coming  from.    She  has  no  means  of  identi- 
fying and  following  the  milk  till  she  receives 
it  at  Wanstead  Park.    If  one  is  to  read  the 
words  "  to  Wanstead  Park  "  as  being  con- 
nected only  with  the  words  "  carriage  paid  " 
no  place  of  delivery  is  named  at  all.    It  is 
clear  that  the  Dlace  of  delivery  is  Wanstead 
Park.     I  think   there   is   clearly    no  dis- 
tinction on  the  ground  that  the  expression 
is  "to"  and  not  "at"  Wanstead  Park.    It 
would  be  reducing  the  contract  to  an  ab- 
surditv  to  say  that  the  words  "to Wanstead 
Park  '^  do  not  mean  the  place  at  which  the 
milk  is  to  be  delivered  to  the  purcha.ser,  and 
as  there  is  no  other  place  of  delivery  men- 
tioned, this  is  a  contract  by   which  the 
property  became  the  purchaser's,  and  the 
purchase  became  complete  when  the  milk 
was  delivered  to  her  at  Wanstead  Park. 
That  being  so,  ought  we  to  give  effect  to  the 
second  argument  that  there  was  not  suffi- 
cient proof  under  s.  26  of  the  Sale  of  Food 
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and  Drugs  Act,  1875  (38  &  39  Vict  c.  63J,  that 
she  had  purchased  the  article  in  question  as 
the  same  in  nature,  substance  and  quality 
as  that  demanded  of  her  by  the  prosecutori 
and  tlmt  she  had  no  reason  to  believe  at  the 
time  when  she  sold  it  that  the  article  was 
otherwise,  and  that  she  sold  it  iu  the  same 
state  as  when  she  purchased  it    That  turns 
on  the  suggestion  of  Mr.  DancktoertSy  that 
because  Sie  milk  was  some  time  at  Wan- 
stead   Park    Station    she   ought  to  have 
proved  that  it  was  not  tampered  with  there. 
The  finding  of  the  magistrate,  in  paragraphs 
(b)  and  (c)  of  the  case,  nearly  precludes  Mr. 
jDancktoerts  from  raising  the  point    [His 
lordship  read  the  paragraphs.]    It  seems  to 
me  that  that  practically  amounts   to   a 
finding  by  the  magistrate  that  Bell,  though 
he  had  other  duties  to  attend  to,  and  though 
it  was  not  his  duty  to  watch  the  chums  during 
the  whole  of  the  time,  did  practically  look 
after  them  and  did  not  aJlow  thetn  to  be 
tampered  with.    The  burden  sought  to  be 
put  by  the  appellant  on  the  respondent  was 
a  burden  impossible  for  the  purchaser  to 
discharge.    And    to   sugfl;est   that  she  is 
liable  to  be  convicted  unless  she  negatives 
any  possibility  of  the  milk  being  tampered 
with,  is  a  suggestion  which  if  adopted  would 
not  lead  to  substantial  justice  or  to  a  fair 
application  of  the  Act.    The  third  point 
was  not  taken  in  the  court  below,  but  if 
Mr.  Danekwerts  could  have  shown  that  the 
respondent  was  responsible  for  the  milk  not 
being  tivmi>ered  with  from  the  time  when  it 
was   delivered   at  Chellaston   Station,  it 
would  have  been  open  to  him.    Without 
further  facts,  however,  I  see  no  ground  for 
allowing  the  point  to  be  raised,  or  for  send- 
ing the  case  back  to  the  magistrate.    There 
is  a  contract  dealt  with  by  the  magistrate 
as  being  the  contract  applicable  to  this 
milk.    There  is  a  label  wnich  follows  the 
words  of  the  contract.    The  milk  having 
been  delivered  to  Warth  with  that  label  on 
the  churns,  the  words  "To  E.  R.  Warth. 
Oak  Farm  Dairy"  were  struck  out,  and 
the  milk  was  sent  on  with  the  label  so 
altered.    Who  Audinwood  was  I  do  not 
know.    There  is  nothing  that  ffoes  to  show 
that  any  question  was  raisea  before  the 
magistrate  as  to  the  warranty  in  the  con- 
tract referring  to  anything  else.    If  that 
point  had  been  raised,  it  should  have  been 
raised  so  that  we  could  deal  with  it.    On 
the  first  two  points,  that   there  was  no 
evidence  that  the  milk  had  not  been  tam- 

Wred  with  between  Chellaston  Station  and 
anstead  Park  Station,  or  during  the  time 
it  was  at  Wanstead  Park  Station,  the  appeal 
fails,  and  I  do  not  think  that  we  ought  to 
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allow  any  question  to  be  raised  as  to 
whether  the  warranty  referred  to  this 
particular  milk. 

Ridley,  J. — I  am  of  the  same  opinion. 

Darling,  J.— I  agree. 

Apj)eal  dismissed. 

Solicitors  for  the  appellant :  Hillearys. 
Solicitor    for    the   respondent :    Walter 
H.  Cowl. 
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October  30,  31,  1906. 

(Before  Alverstone,  L.C.J.,  Ridley  and 
Darling,  JJ.) 

PoNTYPooL  Union  v.  Buck. 

Poor  law  —  Maintenance  of  relatives — 
Daughter— Married  woman  with  sepa- 
rate estate  — Poor  Relief  Act,  1601 
(43  £liz.  c.  2),  s.  6— Married  Women's 
Property  Act,  1882  (4.5  &  46  Vict.  c.  75), 
ss.  1,  20,  21. 

A  married  vxynmn  w/tose  husband  is  still 
alive  is  not  liable  under  the  j^oor  laws 
for  the  maintenance  of  her  father. 

Case  stated  by  us,  three  of  his  Majesty's 
justices  of  the  peace  for  the  coiin^  of  Mon- 
mouth, sitting  at  the  Town  Hall,  rontypool, 
in  the  Pontypool  Union,  on  a  complaint  pre- 
ferred by  E.  J.  Spencer,  the  relieving  officer 
to  the  guardians  of  the  Pontypool  Union, 
on  behalf  of  the  guardians  (the  appellants), 
under  43  Eliz.  c.  2,  s.  6 :  11  &  12  Vict, 
c.  110,  s.  8  ;  and  the  Poor  Law  Amendment 
Act^  1868  (31  A  32  Vict.  c.  122),  s.  36, 
against  the  respondent,  Hannah  Buck,  for 
that  one  George  Mitchell,  on  February  15th, 
1906.  and  from  thence  continually  after- 
wards until  the  time  of  the  making  of  the 
complaint}  had  been  and  still  was  residing 
in  the  parish  of  Abersychan,  in  the  county 
of  Monmouth,  bein^  one  of  the  parishes 
comprised  in  the  said  union,  and  had  been 
and  still  was  chargeable  to  the  common 
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fund  of  the  union,  and  was  likely  so  to 
continue  :  and  that  the  said  Georee  Mitchell 
during  all  the  time  aforesaid  had  been  and 
still  was  a  poor,  old  and  impotent  person 
and  not  able  to  maintain  himself,  and  was 
likely  so  to  continue ;  and  that  she,  the 
said  respondent,  was  the  daughter  of  the 
said  George  Mitchell,  and  was  of  sufficient 
ability  at  her  own  charges  to  relieve  and 
maintain  the  said  George  Mitchell.  The 
respondent  was  a  married  woman,  whose 
husband  was  still  alive. 

Upon  the  hearing  of  the  complaint  the 
following  facts  were  proved  or  admitted : 

(a)  That  the  said  George  Mitchell  was 
destitute  and  in  receipt  of  5«.  6c?.  per  week 
relief  from  the  guardians  of  the  Pontypool 
Union,  and  that  the  said  George  Mitchell 
was  the  father  of  the  respondent. 

(b)  That  the  respondent  was  the  owner 
of  certain  property  which  was  rated  at  a 
gross  rental  of  £92  5s.  a  year,  and  in 
addition  to  this  the  minerals  which  under- 
lay some  of  the  property  were  being 
worked. 

(c)  That  the  said  George  Mitchell  had 
two  sons,  named  William  and  George, 
who  were  contributing  weekly,  William  Is. 
and  George  2«.,  towards  his  maintenance 
through  the  appellants. 

On  the  part  of  the  appellants  it  was  con- 
tended that  by  s.  6  of  43  Eliz.  c.  2,  and 
s.  1  (2)  of  the  Married  Women's  Property 
Act,  1882  (45  &  46  Vict.  c.  75),  a  married 
woman  with  seoarate  estate  was,  for  the 
purposes  of  the  Ibef ore-mentioned  poor  law 
statutes,  placed  in  precisely  the  same  posi- 
tion as  a  fem^  sole,  and  was  liable  for  the 
maintenance  of  her  parents. 

On  the  part  of  the  respondent  it  was 
contended  that  the  before  mentioned  sec- 
tions of  43  Eliz.  c.  2,  and  of  the  Married 
Women's  Property  Act,  1882  (45  &  46  Vict, 
c.  75>,  did  not  impose  any  liability  upon  a 
chila  who  was  a  married  woman  to  con- 
tribute towards  the  relief  or  maintenance 
of  a  parent.  Attention  was  called  to  the 
following  cases  :  Custodes  v.  Jinkes  (1651), 
Sty.  283  ;  Cooper  v.  Martin  (1803),  4  East, 
76 ;  Hodaens  v.  Hodgens  (1837),  4  CI.  &  F. 
323;  and  Coleman  v.  Birmingham  Over* 
seers  (1881)^  6  Q.  B.  D.  615  ;  45  J.  P.  621. 

We  considered  that  there  was  no  autho- 
rity to  make  the  respondent  liable  for  the 
maintenance  of  her  father,  and  we  accord- 
inglv  dismissed  the  summons. 

The  question  upon  which  the  opinion  of 
the  court  is  desired  is,  whether  upon  the 
above  statement  of  facts  we  came  to  a 
correct  determination  and  decision  in  point 
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of  law  ;  and,  if  not,  what  should  be  done  in 
the  premises  1 

Dated  the  11th  day  of  June,  1906,  at  the 
court  of  summary  jurikliction  sitting  at  the 
Town  Hall,  PontypooJ,  in  the  county  of 
Monmouth  aforesaid. 

(Signed)     Alfred  A,  Williams. 
E.  Fowler. 
J.  R.  Essex. 

Section  6  of  the  Poor  Relief  Act,  1601,  is 
as  follows :  **  And  .  .  .  the  father  and 
grandfather,  and  the  mother  and  grand- 
mother, and  the  children,  of  every  poor  old 
blind  lame  and  impotent  person,  or  other 
poor  person  not  able  to  work,  being  of  a 
sufficient  ability,  shall  at  their  own  charges 
relieve  and  maintain  every  such  poor 
person,  .  .  ." 

The  Married  Women's  Proi)erty  Act,  1882, 
provides : 

Section  1.— "(1)  A  married  woman  shall, 
in  accordance  with  the  provisions  of  this 
Act,  be  capable  of  acquirinj^,  holding,  and 
disposing  by  will  or  otherwise,  of  any  real 
or  personal  property  as  her  separate  pro- 
perty, in  the  same  manner  as  if  she  were  a 
feme  sole,  without  the  intervention  of  any 
trustee. 

*'  (2)  A  married  woman  shall  be  capable 
of  .  .  .  being  sued  ...  in  all  respects  as  if 
she  were  a  feme  sole.  .  .  .'' 

Section  20  enacts  that "  Where  in  England 
the  husband  of  any  woman  having  separate 
property  becomes  chargeable  to  any  union 
...  the  justices  .  .  .  may  make  .  .  . 
such  order  against  her  for  the  maintenance 
of  her  husband  out  of  such  separate  pro- 
perty as  by  section  thirty-three  of  the  foot 
Law  Amendment  Act,  1868,  they  may  now 
make  .  .  .  a^inst  a  husband  for  the 
maintenance  of  his  wife    .    .    J* 

Section  21. — "  A  married  woman  having 
separate  property  shall  be  subject  to  all 
such  liability  for  the  maintenance  of  her 
children  and  grandchildren  as  the  husband 
is  now  bv  law  subject  to  for  the  main- 
tenance of  her  children  and  grandchildren  : 
IVovided  always,  that  nothing  in  this  Act 
shall  relieve  her  nusband  from  any  liability 
imposed  upon  him  by  law  to  maintain  her 
chfldren  or  grandchildren.'' 

Macmarran^  K.C.  (B.  Cunningham  Glen 
with  himX  for  the  appellants.— The  only 
question  is  whether  the  word  **  children  "  in 
43  Eliz.  c.  2,  s.  6,  includes  a  married  woman 
with  separate  estate!  Before  the  Married 
Women^s  Property  Acts  a  married  woman 
was  not  liable  for  the  support  of  her  rela- 
tives, because  it  could  not  be  said  that  she 
10 
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was  of  sufficient  ability.  But  s.  14  of  the 
Married  Women's  Property  Act,  1870,  made 
a  married  woman  having  separate  property 
liable  for  the  support  of  her  children.  In 
Coleman  v.  Birmingham  Overseern^  gupra, 
it  was  held  that  the  word  "children''  in 
that  section  did  not  include  "grandchildren." 
Section  20  of  the  Married  Women's  Pro- 
perty Act,  1882,  made  a  married  woman 
with  separate  property  liable  to  support  her 
husband,  and  s.  21  made  her  liable  to  sup- 
port her  children  and  grandchildren.  There 
is  no  section  expressly  making  her  liable  to 
supjport  her  father,  but  s.  1  is  wide  enough 
in  its  terms  to  make  her  so  liable.  S^- 
tion  1  puts  her  in  the  position  of  a  feme 
sole,  and  if  I  am  met  by  the  argument  that 
as  there  has  been  express  legislation  making 
her  liable  to  support  her  husband,  children 
and  grandchildren,  and  no  express  legisla- 
tion making  her  liable  to  suuport  her 
father,  it  must  be  taken  that  the  legislature 
did  not  intend  to  make  her  liable  to  support 
her  father,  my  answer  is  that  as  s.  1  only 
puts  a  married  woman  in  the  position  of  a 
feme  sole,  it  was  necessary  to  insert  in 
the  Act  special  provision  to  make  her  liable 
to  support  her  husband,  children  and  grand- 
children, inasmuch  as  a  fem^  sole  has  no 
husband,  and  is  not  liable  for  the  support 
of  her  children  and  grandchildren,  if  she 
has  any.  If  the  ability  is  shown,  there  is 
no  reason  why  a  married  woman  should  not 
be  under  the  same  liability  to  support  her 
relatives  as  a  feme  sole  or  a  widow.  Vessante 
rattone  cesscU  lex, 

Avoryy  K.C.  {S*  O.  Lushington  with  him), 
for  the  respondent,  was  not  called  upon,  but 
said  :  I  desire  to  guard  the  court  against 
expressing  an  opinion  that  s.  1  of  the 
Married  Women  s  Property  Act,  1882.  ap- 
plies to  the  case  at  all,  as  it  only  enabled  a 
married  woman  to  make  herself  liable  in 
contract  and  tort.  [Alvbrstonb,  L.C.J.— 
There  is  a  little  more.]  Section  1  being  out 
of  the  way,  the  sole  provision  making  her 
liable  for  the  support  of  her  relatives  is 
s.  21,  and  that  is  a  clear  limitation  of  her 
liability  to  the  case  of  children  and  grand- 
children. 

Alverstone,  L.C.J.— We  think  there  is 
really  no  doubt  about  this  point  Mr. 
Macmorran  admits  that  before  the  Married 
Women's  Property  Act,  1870,  a  married 
woman  could  not  be  made  liable  for  the 
maintenance  of  her  relatives  under  43  Eliz. 
c.  2,  s.  6.  Section  14  of  the  Married 
Women's  Property  Act,  1870,  extended  her 
liability  by  making  her  liable^  if  she  had 
separate  property,  for  the  maintenance  of 
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her  child r6Q ;  and  s.  20  of  the  Married 
Women's  Property  Act,  1882,  extended  the 
liability  of  a  married  woman  having  sepa- 
rate property  by  making  her  liable  for  the 
maintenance  of  her  husband,  and  s.  21  for 
the  maintenance  of  her  children  and  grand- 
children to  the  same  extent  as  her  husband 
was  liable  for  their  maintenance.  The 
le^^lature  has,  therefore,  dealt  expressly 
with  this  subject-matter  so  far  as  married 
women  are  concerned  in  two  Acts,  which 
extended  the  liabilities  of  married  women. 
Quite  apart  from  any  argument  which 
might  have  been  based  upon  the  general 
wording  of  s.  1  of  the  Act  of  1882, 1  am 
clear  that  the  legislature  having  specially 
dealt  with  the  subject-matter  in  ss.  20,  21 
of  that  Act,  it  must  be  taken  that  the 
extended  liability  is  to  be  found  within  the 
four  cxMners  of  those  two  sections,  and  that 
this  attempt  to  make  a  married  woman 
liable  for  the  support  of  her  father  cannot 
bo  supported,  ana  the  appeal  fails. 

Ridley,  J. — I  agree.  I  am  not  sure  (in 
fact  I  am  inclined  to  think  the  other  way) 
that  8.  I  of  the  Married  Women's  Property 
Act,  1882,  can  be  considered  as  extending 
to  make  a  married  woman  liable  under  the 
poor  laws  for  the  maintenance  of  her 
relatives. 

Darling,  J. — I  am  of  the  same  opinion. 
Appeal  dumissed. 

Solicitors  for  the  appellants :  £.  and  J. 
Mote,  for  Watkins  &  C5o.,  Pontypool. 

Solicitors  for  the  respondent :  F.  Kinch, 
for  Lyndon,  Moore  and  Cooper,  New- 
port, Mon. 
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November  2,  1906. 

(Before  Alvkhstonb,  L.C. J.,  Ridley 
and  Darung,  JJ.) 

Willis  w.  Young  and  Stembridge. 

Gaming — Lottery — Gratuitous  distribution 
of  numbered  medals — Inducement  to 
purchase  periodical  announcing  winning 
numbers— Gaming  Act,  1802  (42  Geo.  3> 
c.  119)  s.  2. 

A  scheme^  under  ivhich  medalSy  each  bearing 
a  distinctive  number  and  the  words 
^^  Keep  thiss  it  may  be  toorth  £100. 
Stje  me  Weekly  Telegraph  to-day,"  are 
distHbuted  gratis  among  members  of 
the  public  with  the  object  and  result  of 
inducing  them  to  purchase  that  periodi- 
cal^ in  which  me  announcement  is 
made  that  the  holders  of  medals  bearing 
certain  numbers  {which  are  arbitrarily 
selected)  will  be  entitled  to  mxmey  and 
other  prizes,  and  in  which  those  arbi- 
trarily selected  nwnibers  are  from  time 
to  time  announced,  the  prizes  being  in 
fact  awarded  to  ike  persons  holding 
medals  bearing  those  pcLrticular  num- 
bers, is  a  lottery  within  s.  1  of  (he 
Gaming  Act,  1802. 

Case  stated  by  me  the  undersigned  one  of 
the  alderman  of  the  city  of  London,  being 
one  of  his  Mcgesty's  justices  of  the  peace  in 
and  for  the  said  city  and  the  liberties  thereof, 
and  being  a  court  of  summarjr  jurisdiction 
sitting  at  the  Mansion  House  justice  room, 
on  three  informations  preferred  by  John 
Willis,  the  appellant,  against  Thomas  Young 
and  (ieorge  Edward  Stembridge,  the  re- 
spondents, which  were  by  consent  heard 
together.'  The  informations  were  a^^st 
Thomas  Young  for  unlawfully  keeping  a 
certain  place  at  180  and  181,  Fleet  Street 
(1)  to  exercise  a  certain  lottery  in  the 
Weekly  Telegraph  newspaper,  being  a  lottery 
not  authorised  by  Parliament ;  (2)  to  expose 
to  be  played  by  numbers  and  figures  a  certain 
lottery  in  the  Weekly  Telegraph  newsuaper, 
being  a  lottery  not  authorised  by  Parlia- 
ment ;  and  (3)  to  expose  to  be  played  by  a 
certain  way.  contrivance,  and  device  calied 
the  "Weekly  Telegraph  Medal  Scheme," 
a   lottery   not   authorised  by  Parliament. 
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Stembridge  was  charged  with  aiding  and 
abetting. 

Upon  the  hearinff  the  following  facts 
were  proved:  (a^  That  George  Edward 
Stembridge  was  tne  responsible  printer  and 

Sublisher  of  the  Weekly  Telegraph  between 
[arch  I7th,  1906,  and  April  18th,  1906, 
and  was  responsible  for  its  pablication  in 
London,  although  it  was  printed  in  Sheffield. 

(b)  That  Thomas  Young  was  the  responsible 
manager  of  the  London  office  of  the  paper 
at  180  and  181,  fleet  Street,  and  was  re- 
sponsible for  the  distribution  of  the  medals 
referred  to  in  the  "  Weekly  Telegraph  Medal 
Scheme,''  between  Marcn  3rd,  1906,  and 
subsequent  dates  up  to  and  including  April 
18th.  1906,  in  London  and  district  Each 
of  the  medals  bore  a  distinctive  number 
and  the  words,  **  Keep  this,  it  may  be  worth 
£100.    See  the  Weekly  Telegraph  to-day." 

(c)  That  the  scheme  was  conducted  entirely 
at  the  said  office  in  Fleet  Street,  (d)  That 
the  medals  were  handed  in  bulk  of  thousands 
to  men  for  indiscriminate  distribution, 
principally  by  placing  them  in  letter-boxes 
at  people's  houses,  (e^  That  such  dis- 
tributors had  no  knowleage  of  the  winning 
numbers  of  the  medals,  (f)  That  the  win- 
ning; numbers  during  the  said  period  were 
arbitrarily  selected  by  some  person  in  the 
employ  of  the  paper,  and  that  the  re- 
spondents accept  the  responsibility  of 
such  selection,  (g)  That  the  scheme  was 
otherwise  carried  out  substantially  in  the 
manner  described  in  the  issue  of  the  paper 
of  March  3rd,  1906.  (h)  That  copies  of  the 
paper  of  the  dates  March  3rd,  10th,  17th, 
24th,  and  31st,  and  April  7th  and  14th,  1906, 
showed  successive  sti^^  of  the  same  scheme 
under  a  similar  heading,  (i)  That  the 
paper  was  sold  to  the  public  for  one  penny 
per  copy,  and  that  that  price  was  marked 
on  the  paper,  (j)  T^^^t  the  statements  con- 
tained in  the  papers  as  to  certain  persons 
therein  named  having  received  prizes  under 
the  scheme  were  accurate,  (k)  That  there 
was  no  condition  that  a  person  holding  one 
of  the  medals  entitling  him  to  a  prize  must 
purchase  or  produce  a  copy  of  the  paper  to 
secure  such  prize.  0)  That  in  the  event  of 
a  person  waikins  into  the  office  with  one 
of  the  medals  information  would  have  been 
afforded  him  gratuitously  whether  such 
medal  was  entitled  to  a  prize  or  not^  and 
that  a  file  of  the  paper  was  alwavs  available 
at  the  office  for  inspection  free  of  charjB^e  by 
any  person.  The  paper  was  also  supplied  to, 
and  could  be  inspected  at,  most  reading 
rooms  and  many  hotels.^  (m)  That  one  of 
the  medals  was  never  given  at  the  same 
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time  as  a  copy  of  the  paper  was  sold.  (n> 
That  if  a  person  came  to  the  office  ana 
asked  to  be  given  a  medal  he  would  be 
given  one  without  any  inquiry  being  made 
as  to  whether  he  had  purchased  a  copy  of 
the  paper,  and  that  it  he  came  there  and 
bougnt  a  copy  of  the  paper  and  then  asked 
for  a  medal  such  medal  would  not  be  given 
to  him.  (o)  That  there  was  no  connection 
between  the  actual  distribution  of  the 
medals  and  the  sale  of  a  copy  of  the  paper, 
(p)  That  under  no  circumstances  was  any- 
thing charged  for  the  medal  nor  in  any  way 
could  the  purchaser  of  a  copy  of  the  paper 
secure  the  possession  of  sucn  a  medal  as  a 
condition  of  that  purchase,  (q)  That  there 
was  no  coupon  in  such  paper,  (r)  That 
special  instructions  were  always  given  to 
tne  distributors  of  the  medals  who  were 
never  employed  to  sell  the  papers,  and  the 
general  instructions  given  to  them  were  to 
omit  newsagents  from  their  distribution  and 
to  place  a  medal  in  each  letter-box  in  every 
street,  (s)  That  if  a  person  living  in  the 
country  had  written  to  the  office  to  ask 
for  one  of  such  medals,  it  would  have  been, 
sent  him  without  either  a  stamped  envelope 
or  a  penny  stamp  being  sent  to  the  office, 
and  that  thousands  of  such  medals  had 
been  so  sent,  (t)  That  the  proprietors  of 
this  journal  hoped  to  get  increased  cir- 
culation of  their  paper  and  increased  profits 
by  this  scheme.  The  object  of  this  scheme 
was  to  advertise  the  paper  and  thereby  to 
fet  an  increased  circulation.  The  object 
m  distributing  these  medals  was  to  induce 
persons  to  inspect  the  paper.  The  pro- 
prietors' hope  and  intention  in  dis- 
tributing these  medals  was  that  the 
recipients  might  be  induced  to  purchase 
copies  of  the  paper.  The  scheme  had 
been  successful.  The  objects  the  pro- 
prietors had  in  view  had  been  attained  m  a 
steadily  increasing  manner.  The  circulation 
of  the  paper  had  increased  about  20  i>er 
cent,  during  the  progress  of  this  scheme, 
(u)  That  the  proprietors  did  not  refuse  to 
sell  at  their  otnce  a  copy  of  the  paper  to  any 
stranger  applying  for  it.  They  gave  a 
medal  for  nothing  to  any  stranger  who 
came  into  the  office  and  asked  for  one 
without  any  inquiry  as  to  whether  he  had 
purchased  a  copy,  but  they  did  not  give  a 
medal  to  the  purchaser  of  a  paper  at  the 
time  of  such  purchase.  A  person  purchasing 
a  paper  at  the  office  might  have  received  a 
medal  the  day  before  or  might  receive  one 
the  day  after  such  purchase,  (v)  That  this 
scheme  besan  about  the  end  of  September, 
1905,  and  nad  been  continued  weekly.    No 


MAGISTERIAL  CASES. 


Willis  v.  Young  and  Stembbidoe. 

date  had  been  fixed  for  the  end  of  this 
scheme.  It  now  cost  about  £200  per  week, 
but  at  first  it  cost  less. 

On  the  part  of  the  appellant  it  was 
contended  that  the  scheme  constituted  a 
lottery  within  the  definition  of  the  word 
^'lottery'*  given  in  Webster's  Dictionary 
as  "a  distribution  of  prizes  by  lot  or 
chance,"  and  also  came  within  the  pre- 
amble to  the  Gaming  Act,  1802  (42  Geo.  3, 
c.  119),  under  which  the  informations  were 
laid ;  that  persons  were  expected  to  pav  Id. 
for  a  copy  of  the  newspaper  because  of  the 
chance  of  getting  a  pnze,  and  did  pay  that 
sum  for  the  paper  because  of  such  chance  ; 
that  the  smallness  of  the  amount  of  the  sum 
so  paid  was  immaterial ;  that  the  scheme 
was  in  reality  a  game  played  by  two  parties, 
and  that  the  person  who  got  a  meoal  did 
not  necessarily  win  a  prize,  even  if  he  got 
a  medal  with  a  winning  number  thereon,  as 
there  was  a  fixed  period  for  sending  in  such 
medal  and  applying  for  such  prize;  that 
this  scheme  was  a  new  contrivance  or  device 
intended  to  be  covered  by  the  Gaming  Act, 
1802,  and  that  the  chance  was  not  complete 
on  possession  of  one  of  the  medals,  but  on 
acquiring  the  knowledge  that  the  holder 
thereof  held  a  winning  number. 

On  the  part  of  the  respondents  it  was 
contended  that  the  scheme  was  a  le^timate 
attempt  to  advertise  a  genuine  article  and 
was  not  a  lottery  within  the  definition  referred 
to  in  the  above-named  dictionary  and  did  not 
come  within  the  preamble  to  the  Gaming 
Act,  1802  ;  that  to  constitute  a  lottery  there 
must  be  a  risk  of  loss  absent  from  the 
scheme ;  that  the  holder  of  such  a  medal 
gave  nothing  for  it ;  that  such  a  medal  was 
not  given  to  him  when  he  bought  a  copy  of 
the  paper  and  that  it  might  be  picked  up  by, 
or  ^ven  to,  any  person ;  that  it  was  of  no 
intnnsic  value  whatever,  although  it  repre- 
sented what  might  be  ot  value ;  that  in  ajl 
the  decided  cases  on  the  Gaming  Act,  1802, 
there  was  a  sale  of  something^,  whereas  in 
this  scheme  the  chance  of  obtaining  a  prize 
was  brou«^ht  about  simply  by  getting  one  of 
the  medals,  that  the  purchase  of  a  copy  of 
the  paper  was  independent  of  the  ownership 
of  one  of  the  medals. 

My  attention  was  called  to  the  following 
cases  :  Tavlor  v.  Smetten  (1883),  11 Q.  B.  D. 
207  ;  48  J.  r.  36 ;  Morris  v.  Blackman  (1864), 
2  H.  &  C.  912 ;  Hall  v.  McWUliam  (1901), 
66  J.  P.  742 ;  E.  v.  Harris  (1866),  10  Cox 
C.  a  362 ;  AllpoH  v.  iTtttt  (1846),  1  C.  R 
974 ;  Hunt  v.  Williams  (1888),  62  J.  P.  821 ; 
Barclay  v.  Pearson  (1893),  9  T.  L.  R,  269. 


71  J.  P.  6. 

I  was  of  opinion  that  the  scheme  so 
published  by  the  respondents  was  not  a 
lottery  as  contemplated  by  the  Gaming 
Act,  1802,  and  I  thereupon  dismissed  the 
informations. 

The  question  upon  which  the  opinion  of 
the  court  is  desired  is  whether  I,  the  said 
alderman  and  iustice,  being  such  a  court  of 
summary  jurisaiction,  upon  the  above  state- 
ment of  mcts  came  to  a  correct  determina- 
tion and  decision  in  point  of  law ;  and,  if 
not  what  should  be  done  in  the  premises  1 

Dated  the  11th  day  of  July,  1906,  at  the 
court  of  summary  jurisdiction  sitting  at  the 
said  Mansion  House  justice  room. 
(Signed)       fi.  D.  Davies. 

Alderman  and  J.P.  for  the 
city  of  London. 

The  issue  of  the  Weekly  Teleeraph  for 
March  3rd,  1906,  contained  the  follo^'ing  : 

"The  Weekly  Telegraph  Medals. 

"Watch  these   Numbers   change  Week 
by  Week. 

"Our  medals  are  being  distributed 
throughout  the  country.  Every  medal  has 
a  different  number.  They  are  made  in 
aluminium,  the  size  of  a  shilling  piece.  A 
large  proportion  of  these  medals  will  be 
called  in,  and  prizes  awarded  to  the  pos- 
sessors. Every  finder  should,  therefore, 
take  the  greatest  care  of  his  medal  and 
watch  this  page  week  by  week  to  see  if  it 
is  called  in. 

"  Prizes :  One  of  these  medals  mil  be 
worth  £100.  Thousands  of  them  are  worth 
£1  each.  Many  thousands  may  win  minor 
prizes. 

"Note.— The  £100  medal  will  not  be 
called  for  until  the  close  of  the  distribution. 
The  editor  alone  knows  the^  number  of  this 
medal,  and  he  has  placed  this  in  his  private 
safe. 

"  Thousands  of  other  prizes  have  still  to 
be  offered  to  possessors  of  the  W.  T.  medals. 

"Sovereigns 

are  offered  to  possessors  of  the  following 
medals,  if  sent  to  the  editor,  by  registered 
letter,  not  later  than  March  17th.  After 
that  date  these  medals  will  be  withdrawn, 
and  other  numbers  substituted  as  prize- 
winners." 

[Here  followed  a  long  series  of  numbers.] 
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"  Second  Call. 

"  The  following  numbers,  now  being  called 
for  a  second  time,  will  be  withdrawn  if  the 
sovereigns  are  not  claimed  by  March  10th." 

[Here  followed  a  long  series  of  numbers.] 

"Valuable  Special  Pbizes  for  W.  T. 
'Medal  Owners. 

First  prize,  to  be  awarded  in  four  weeks' 

time, 

**  A  Handsome  Fifty- Guinea  Piano." 
[Here  followed  description  of  piano.l 
"  Remember,  every  holder  of  a  *  Weekly 

Telegraph'  medal  has  an  equal  chance  of 

this  or  any  other  of  our  prizes. 

"  Thousands  of  Minor  Prizes. 

"  Medals  Wanted. 

"  This  week  the  editor  offers  free  gifts  to 
the  possessors  of  the  following  numbers,  if 
the  medals  are  sent  to  him  not  later  than 
March  17th.  After  that  date  other  numbers 
will  be  substituted  for  those  unclaimed,  and 
these  numbers  withdrawn." 

[Here  followed  a  long  series  of  numbers. 

"  Second  Call. 

"The  following  numbers,  having  been 
previously  advertised  for,  will  be  withdrawn 
if  not  claimed  by  March  10th." 

[Here  followea  a  long  series  of  numbers.] 

"  Prizes  Awarded. 

"  Prizes  have  been  awarded  to  the  senders 
of  the  following  medals  : " 
[Here  followed  a  long  series  of  numbers.] 

"  More  Sovereigns  Claimed. 

"  Since  our  last  issue  and  up  to  the  time 
of  goin^  to  press  (some  14  days  before 
•publication)  we  have  received  and  paid  the 
following  claims : " 

[Here  followed  a  long  series  of  numbers 
with  a  name  and  address  appended  to 
each.] 

The  Gaming  Act,  1802,  s.  2,  provides  : 
"...  no  person  or  persons  whatsoever  shall 
publicly  or  privately  keep  any  office  or  place 
to  exercise,  Keep  open,  show,  or  expose  to  be 

Slayed,  drawn,  or  thrown  at  or  in,  either  by 
ice,  lots,  cards,  balls,  or  by  numbers  or 
figures,  or  by  any  other  way,  contrivance,  or 
device  whatsoever,  any  game  or  lottery 
called  a  little  goe,  or  any  other  lottery 
whatsoever  not  authorised  by  Parlia- 
ment .  .  .  and  every  person  so  offending 
shall  be  deemed  a  rogue  and  vagabond .  .  ." 
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By  the  Vagrancy  Act,  1824  (5  Geo.  4, 
c.  83),  s.  1,  all  provisions  theretofore  made 
relative  to  rogues  and  vagabonds  were 
repealed  :  but  s.  21  provides  "  that  wherever 
by  any  Act  or  Acts  of  Parliament  now  in 
force  it  is  directed  that  any  person  shall 
be  punished  ...  as  a  rogue  and  vaga- 
bond ...  for  any  offence  specified  in  such 
Act  or  Acts,  and  not  hereinbefore  pro- 
vided for  by  this  Act,  in  every  such  case, 
whether  such  person  shall  or  shall  not  have 
committed  any  offence  against  this  Act, 
every  such  person  shall  be  punished  under 
the  provisions,  powers,  and  directions  of 
this  Act." 

Avery ^  K.C.  {R,  2>.  Muir  with  him),  for 
the  aprNBllant.— This  is  a  distribution  of 
prizes  by  chance,  and  therefore  a  lottery. 
The  magistrate  has  found  that  the  object  is 
to  induce  persons  to  purchase  the  paper. 
That  concludes  this  case.  The  respondents 
are  relying  on  the  fact  that  the  sale  of  the 
newspaper  was  something  distinct  from  the 
distribution  of  the  medals,  but  in  view  of 
the  findings  that  makes  no  difference.  See 
Hall  V.  Mc  William^  supra.  It  is  not  neces- 
sary that  the  keeper  of  a  lottery  should 
have  a  profit  or  the  possibility  of  a  profit 
The  question  whether  by  this  scheme  the 
respondents  succeeded  in  inducing  persons 
to  Duy  the  paper  has  no  bearing  on  the 
case.  The  only  difference  between  this  and 
the  old-fashioned  lottery  is  that  there  the 
keeper  got  his  money  beforehand ;  here  he 
gets  it  ultimately.  Suppose  a  man  sold  on 
credit  tickets  in  an  indisputable  lottery, 
and  the  purchasers  did  not  pay,  it  would 
still  be  a  lottery. 

Marshall  Hall,  K.C.  {E.  E,  Mocyrt  with 
him),  for  the  respondents. — If  the  court  is 
going  to  hold  that  everything  called  a  lottery 
comes  within  thd  criminal  law,  I  do  not 
know  where  we  are  going  to  end.  [Dar- 
ling, J.— End  in  gaol.]  There  never  has 
been  a  case  of  a  conviction  except  where 
there  has  been  a  purchase  of  a  chance,  and 
such  purchase  has  been  intimately  con- 
nected with  the  distribution  of  prizes. 
[Alvbrstone,  L.C.J.— The  magistrate  has 
in  effect  found  that  a  great  many  people 
bought  the  paper.  Have  they  not  contri- 
buted to  the  fund  from  whicn  the  prizes 
came  \\  In  every  decided  case  it  has  been 
imix)ssible  to  get  a  chance  of  a  prize  with- 
out buying  something.  Here  it  is  not  neces- 
sary to  biy  anything  in  order  to  win  a 
prize.  Meojetl-holders  can  inspect  the  paper 
in  the  office  in  order  to  ascertain  whetner 
they  have  got  a  prize.  If  I  stand  at  the 
street  corner  with  a  bagful  of  shillings  and 


MAQISTEBIAL  CASES. 


Willis  v.  Young  and  Stbmbbidge. 

give  one  to  every  fourth  man,  that  is  not  a 
lottery.  [Daeling,  J.-— You  ought  to  be 
stopped.]  I  a^ree,  but  not  for  keeping  a 
lottery — for  something  else.  We  have  heard 
a  good  deal  about  hypothetical  tenants  in 
this  court ;  we  do  not  want  hypothetical 
criminals.  The  whole  argument  .against 
me  has  arisen  from  the  unfortunate  defini- 
tion adopted  in  Taylor  v.  Smetten,  supra, 
namely,  "  a  distribution  of  prizes  by  lot  or 
chance  " ;  but  in  that  case  the  coupon  could 
only  be  obtained  by  the  purchase  of  the  tea. 
In  the  Century  Dictionary  the  definition  of 
"lottery"  is  split  ud  into  several  sections. 
The  first  is  a  general  and  all-inclusive  one 
which  would  include  marriage  and  life, 
namely,  "Distribution  of  anything  by 
lot,  ...  determination  by  chance  or  fate ; 
as.  the  lottery  of  life."  The  second  is  :  "A 
scheme  for  raising  money  by  selling  chances 
to  share  in  a  distribution  of  prizes ;  more 
specifically,  a  scheme  for  the  distribution  of 
prizes  by  chance  among  persons  purchasing 
tickets,  etc."  This  scheme  does  not  come 
within  the  Lottery  Acts,  as  the  medals  were 
not  paid  for  (per  Lord  Selborne,  L.C., 


in  Wallingford  v.  Mutual  Society  (1880), 
5  App.  Cas.  685,  at  p.  697).  In  Murray^s 
New  Dictionary  of  the  English  language 


"  lottery  "  is  defined  as  "  An  arrangement  for 
the  distribution  of  prizes  by  chance  among 
persons  purchasing  tickets."  In  ^.v.  Harris, 
supra,  tne  subscribers  had  paid  for  their 
chances.  [Alverstone,  L.C. J.—Is  there  any 
case  in  which  it  was  held  that  if  the  holders  of 
the  tickets  did  not  pay  for  them,  it  was  not 
a  lottery?]  No,  except  Wallingford  v. 
Mutual  Society,  supra.  If  this  is  a  lottery, 
every  drawing  of  a  debenture  is  a  lottery. 
[Daeling,  J. — If  so,  it  has  been  authorised 
by  Parliament.]  The  risk  of  loss  Is  just  as 
necessary  an  element  in  a  criminal  lottery 
as  the  chance  of  gain. 

Avory,  K.C.j  in  reply.—The  Gaming  Act, 
1802,  is  not  limited  to  the  lotteries  men- 
tioned in  the  preamble  or  to  those  in  which 
an  unfair  advantage  is  taken  (Allport  v.  ^utt, 
supra,  at  p.  988). 

Alvebstone,  L.C.J.— I  have  no  doubt 
whatever  that  the  decision  of  the  magistrate 
was  wrong  and  he  ought  to  have  dealt  with 
this  case  as  a  lottery  and  have  convicted. 
We  are  fully  alive  to  the  ingenuity  of  the 
people  who  promote  these  schemes  and  of 
the  advisers  who  advise  them.  I  have  no 
doubt  that  this  is  not  the  last  attempt  that 
will  be  made  by  some  alteration  to  keep  the 
practice  outside  the  statute,  and  it  may  be 
successful,  for  there  is  no  such  thing  as 
evading  an  Act  of  Parliament,  since  if  one 


71  J.  P.  6. 

is  not  within  the  Act,  one  is  not  liable.  It 
is  admitted  that  if  there  had  been  a  coupon 
with  each  medal  and  a  charge  of  a  penny 
had  been  made  for  them,  this  would  have 
been  a  lottery.  But  Mr.  Marshall  Hall  has 
contended  that  the  fact  that  nothing  was 
charged  for  the  medal  makesal  1  the  difference. 
We  should  stultify  ourselves  if  we  were  to  give 
any  effect  to  such  an  ingenious  device  or  to  the 
ingenious  ar^ment  that  we  ought  to  draw 
that  distinction.  It  is  true  that  if  you  take 
an  individual  medal-holder,  he  may  not  be 
a  buyer  of  the  paper.  He  may  have  only 
heard  that  he  has  won  a  sovereign.  But 
the  broad  fact  remains  and  has  been  found 
by  the  magistrate  that  the  scheme  was 
devised  by  the  proprietor  to  induce  persons 
to  inspect  the  paper.  I  do  not  know  why 
the  magistrate  put  in  the  word  "inspect^" 
as  distinguished  from  what  I  know  it 
means,  namely  "buy"  the  paper.  But 
I  will  take  the  word  "  inspect."  The  in- 
spection of  the  paper  in  ordinary  circum- 
stances would  mean  getting  hold  of  the 
paper  and  reading  it.  But  when  we 
lopk  at  the  preamble  of  the  Gaming 
Act,  1802,  and  we  know  the  mischief 
aimed  at  by  the  Act,  we  must  ask 
ourselves  how  many  of  these  people  who 
f^t  these  medals  and  cannot  go  ana  inspect 
in  the  sense  that  Mr.  Marshall  Hall  sug- 
gested, namely,  by  walking  into  the  ofiice, 
will  pay  a  penny  for  the  paper,  not  for  the 
purpose  of  reading  a  word  of  it  but  to  see 
if  tneir  number  is  the  lucky  one  or  not. 
Paragraph  (f)  of  the  case  goes  on  to  say 
that  the  proprietors'  hope  and  intention  in 
distributing  these  medals  was  that  the 
recipients  might  be  induced  to  purchase 
copies  of  the  paper  and  that  the  objects  that 
the  proprietors  had  in  view  had  been 
attained  m  a  steadily  increasing  manner  and 
the  circulation  of  the  paper  had  increased 
about  20  per  cent,  during^the  progress  of 
this  scheme.  If  this  is  honest,  and  I 
assume  that  it  is  honest,  then  the  sug- 
gestion is  that  periodically  there  appear 
announcements  as  to  who  has  won  the 
prizes,  and  many  hundreds  of  pounds  are 
given  away.  But  the  money  for  the  prizes 
comes  out  of  the  receipts,  which  come,  to  a 
great  extent,  from  the  people  who  buy  this 
paper,  although  the  advertisements  may 
Dnng  in  a  considerable  sum.  Therefore 
collectively  the  people  who  get  the  medds 
contribute  sums  of  money  out  of  which  the 
fund  is  made,  from  which  the  profits  of  the 
newspaper  come,  and  out  of  which  the 
money  for  the  prizes  comes.  Adopting  the 
definitions  read  by  Mr.  Marshall  Hall  and 
looking  at  the  real  substance  of  the  matter 
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this  case  comes  within  the  most  narrow  and 
limited  definition  of  a  lottery,  but  it  is  not 
necessary  to  go  so  far  as  that.  If  the 
scheme  had  been  to  deliver  the  medals  with 
the  paper  to  people  who  bought  it,  there 
would  be  no  question  that  that  is  a  lottery, 
and  I  hope  that  unless  the  legislature  com- 
pels us  to  do  so,  where  the  mischief  is 
identical  and  where  the  same  class  of  people 
would  be  induced  to  spend  their  pennies, 
we  shall  not  be  obliged  to  hold  that  this 
clever  idea  makes  this  not  a  lottery. 

Ridley,  J.-— I  agree. 

Darling,  J.— I  agree.  But  I  do  not  intend 
to  hold  that  a  free,  absolutely  gratuitous, 
distribution  of  chances,  none  of  which  have 
been  paid  for,  would  be  a  lottery.  Here 
all  chances  are  paid  for  in  the  mass  by 
the  general  body  of  those  who  buy  the  paper 
although  an  individual  ma^r  not  pay  for 
his  chance.  The  person  distributing  the 
chances  is  therefore  paid  if  all  of  them  be 
considered  notwithstanding  the  fact  that 
some  of  them  are  given  away  for  nothing. 

Appeal  allowed  and  case  remitted 
to  the  moffistrate  to  convict. 

Solicitors  for  the  respondents:   Sharpe, 
Parker  &  Co. 
The  City  Solicitor  for  the  appellant. 
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KING'S   BENCH   DIVISION. 


October  29, 1906. 

(Before  Alverstone,  L.C.J.,  Ridley  and 
Darling,  JJ.) 

Battersea  Borough  Council  v.  Gk)ERG. 

Metropolis  —  Public  health  —  Nuisance  — 
Black  smoke— Public  Health  (London) 
Act,  1891  (64  &  65  Vict.  c.  76),  s.  4— 
Notice  to  abate — Lapse  of  six  months- 
Recurrence  of  nuisance  —  Summary 
Jurisdiction  Act,  1848  (11  &  12  Vict, 
c.  43),  8. 11. 

The  appellants  gave  notice  to  the  respondent 
an  March  18<A.  1904,  under  s,  4  of  the 
Public    Health    (London)   Act,   1891 
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forthwith  to  abate  and  vnthin  the  like 
period  to  prevent  the  recurrence  of  a 
nuisance  consisting  of  black  smoke 
issuing  from  the  chimney  of  a  bake- 
house. No  further  nuisance  was  ob- 
served till  January  6<A,  1906,  when  the 
chimney  ivas  seen  to  send  forth  bla^k 
smoke  in  such  a  quantity  as  to  be  a 
nuisance.  The  appellants  thereupon 
summoned  the  respondent  for  making 
defaidt  in  cofnplying  vnth  the  notice  of 
March  18«A,  1904.  The  magistrate  held 
upon  the  evidence  that  it  must  be  assumed 
that  immediately  on  receipt  of  the  notice 
the  nuisance  was  abated,  and  he  dis- 
missed the  summons. 

Held,  that  as  it  was  open  to  the  magistrate' 
to  hold  that  the  two  occurrences  toere  not 
connected  with  one  another,  his  decision 
was  right. 

Case  stated  by  Alfred  Chichele  Plowden, 
Esq.,  one  of  the  magistrates  of  the  police 
courts  of  the  metropolis : 

A  complaint  preferred  on  the  28th  day  of 
February,  1906,  by  Isaac  Young  for  and  on 
behalf  of  the  mayor,  aldermen  and  coun- 
cillors of  the  metropolitan  borough  of 
Battersea  (hereinafter  called  the  appellants) 
against  Ludwig  Goerg  (hereinafter  called 
the  respondent),  under  s.  4  (4)  of  the  Public 
Health  (London)  Act,  1891  (64  k  65  Vict, 
c.  76),  charging  that  he  the  respondent  on 
or  about  the  6th  day  of  January,  1906,  in 
the  said  borough  and  within  the  said  dis- 
trict did  unlawfully  make  default  in 
complying  with  the  requisitions  of  a  certain 
notice,  dated  the  18th  day  of  March,  1904, 
and  served  upon  him  by  the  appellants 
under  the  provisions  of  the  said  Act,  and 
requiring  nim  to  abate  at  his  premises 
situate  and  being  No.  94,  Northcote  Road, 
in  the  said  borough,  a  nuisance  caused  by  a 
chimney  (not  being  the  chimney  of  a  private 
dwelling-nouse])  sending  forth  black  smoke 
in  such  quantity  as  to  be  a  nuisance, 
whereby  he  had  rendered  himself  liable  to 
the  fine  imposed  by  the  said  Act,  was  heard 
and  determined  by  me  (the  said  parties 
respectively  being  then  present),  and  upon 
such  hearmg  the  said  complaint  was  dis- 
missed, and  the  appellants  ordered  to  pay 
the  respondent  the  sum  of  £2  2s.  for  costs. 

Upon  the  said  hearing  of  the  said  com- 
plaint the  following  facts  were  proved  or 
admitted  in  evidence  before  me : 

(a)  The  respondent  was  at  the  date  of  the 
notice  next  hereinafter  mentioned  and  of 
the  nuisance  therein  referred  to,  the  occupier 


MAGISTERIAL   CASES. 


Battebsea  Borough  Council  v.  Goerc 

of  a  bakehouse  at  certain  premises  being 
No.  94,  Northcote  Road,  in  the  said  borough 
of  Battersea. 

(b)  The  appellants  being  satisfied  of  the 
existence  oi  a  nuisance  at  the  said  bake- 
house, namely,  the  chimney  thereof  sending 
forth  black  smoke  in  such  quantity  as  to  be 
a  nuisance  on  the  18th  day  of  March,  1904, 
duly  served  upon  the  respondent  as  the 
occupier  of  the  premises  and  the  person  by 
whose  act,  default  or  sufferance  the  nuisance 
arose,  a  notice  under  s.  4  (1)  and  (2)  of 
the  said  Public  Health  Act  requiring  him 
forthwith  to  abate  the  same  and  to  execute 
such  work  and  do  such  things  as  might  be 
necessary  for  that  purpose,  and  also  within 
the  said  x>eriod  to  do  what  was  necessary 
for  preventing  the  recurrence  thereof. 

(c)  The  notice  was  in  the  words  and 
figures  following : 

"To  Mr.  Goerg,  the  owner  or  occupier  of 
certain  premises  situate  in  the  metropolitan 
borough  of  Batternea  and  being  94  Northcote 
lioad.  Take  notice  that  under  the  provisions 
of  the  above-mentioned  Act  the  council  of 
the  metropolitan  borough  of  Battersea  being 
satisfied  of  the  existence  at  the  above  of  a 
nuisance  being  a  chimney  (not  being  the 
chimney  of  a  private  dwelling-house)  send- 
ing forth  blacK  smoke  in  such  quantity  as 
to  be  a  nuisance  do  herebv  require  you 
forthwith  from  the  service  of  this  notice  to 
abate  the  same  and  to  execute  such  works 
and  do  such  things  as  may  be  necessary  for 
that  purpose  and  also  within  the  said 
period  to  do  what  is  necessary  for  prevent- 
ing the  recurrence  thereof. 

"And  further  take  notice  that  if  you 
make  default  in  complying  with  any  of  the 
re()uisitions  of  this  notice  or  if  the  said 
nuisance^  though  abated,  is  in  the  opinion 
of  the  said  council  likely  to  recur,  a  sum- 
mons will  be  issued  requiring  your 
attendance  before  a  petty  sessional  court, 
to  answer  a  complaint  wnich  will  be  made 
for  the  purpose  of  enforcing  the  abatement 
of  the  nuisance,  or  prohibiting  the  recur- 
rence thereof,  or  both,  and  for  recoverinc 
the  costs  and  tines  that  may  be  incurred 
thereby. 

"Dated  this  18th   day   of   March,   one 
thousand  nine  hundred  and  four. 
"(Signed)    Isaac  Young, 

**  Chief  Sanitary  Inspector." 

(d)  No  further  nuisance  was  noticed  by 
the  appellants  or  their  officers  until  the  5th 
day  of  January,  1906,  but  on  that  day 
Arthur  Edward  Purnell.  a  sanitary  inspector 
appointed  by  the  appellants,  was  standing 
outside  the  said  bakehouse  premises  in  full 
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view  of  the  said  chimney  from  8.22  a.m.  to 
8.59  A.M.,  a  period  of  thirty-seven  minutes, 
and  during  the  whole  of  that  period  he  saw 
the  said  chimney  sending  fortn  black  smoke 
in  such  quantity  as  to  be  a  nuisance.  The 
said  A.  E.  Purnell  entered  the  premises 
at  the  expiration  of  this  period  and  saw  the 
respondent's  wife  who  w^ent  into  the  bake- 
house, and  almost  immediately  after  the 
smoke  stopped. 

(e)  The  said  A.  E.  Purnell  having  reported 
the  nuisance  to  Isaac  Young,  his  chief 
sanitary  inspector,  a  notice  was  sent  by  post 
by  the  latter  to  the  respondent  on  the  6th 
January,  1906,  in  the  words  and  figures 
following  : 

"  6th  January,  1906. 
"Sir, 

"^•tf  No.  94,  Northcote  Road. 

"I  beg  to  inform  you  that  on  Friday, 
the  5th  day  of  January,  1906,  from  8.22 
o'clock  A.M.  to  8.59  o'clock  a.m.  black  smoke 
wa«  seen  to  be  emitted  in  such  quantity  as  to 
be  a  nuisance  from  the  chimney  nearest  to 
Salcott  Road  in  connection  with  the  above 

§  remises  (not  being  the  chimney  of  a  private 
welling-house)  contrary  to  the  provisions 
of  the  Public  Health  (London)  Act,  1891. 

"The  offence  will  be  reported  to  the 
health  committee  at  their  next  meeting  in 
order  that  I  may  receive  their  instructions 
in  the  matter,  and  this  intimation  is  ^ven 
to  afford  you  an  opportunity  of  ascertaining 
the  cause  of  the  emission  of  black  smoke  on 
the  occasion  in  question. 
"I  am.  Sir, 

"Yours  obediently, 
"(Signed)    Isaac  Young, 
"Chief  Sanitary  Inspector  . 
"ToMr.  Goerfif, 

*94,  Northcote  Road, 
"Battersea,  S.W. 

(f)  No  answer  was  received  from  the  re- 
spondent and  the  matter  was  reported  to 
appellants'  health  committee,  which  is  a 
committee  appointed  by  them  for  the  pur 
poses  of  the  said  Public  Health  Act,  and 
they  at  their  meeting  held  on  the  23rd 
January,  1906,  empowered  the  said  Isaac 
Youn^  to  take  proceedings  for  non- 
compliance with  the  said  notice. 

(g)  The  said  Isaac  Young,  therefore,  on 
the  3rd  day  of  February,  1906,  made  a  com- 
plaint in  the  terms  above  mentioned. 

At  the  hearing  of  the  said  complaint  it 
was  contended  on  behalf  of  the  respondent 
that  as  the  first  mentioned  notice  was  dated 
the  18th  day  of  March,  1904,  and  as  no 
further  nuisance   occurred    until   the   5th 
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January,  1906,  the  proceedings  were  not 
brought  within  the  period  of  six  calendar 
months  limited  by  s.  11  of  11  &  12  Vict, 
c.  43,  and  were  therefore  out  of  time. 

I  also  took  the  point  that  as  the  notice 
required  an  abatement  of  the  nuisance 
forthwith  and  no  further  nuisance  occurred 
until  the  5th  January,  1906,  it  must  be 
assumed  that  immediately  on  receipt  of  such 
notice  the  nuisance  was  abated,  and  that 
therefore  no  proceeding  could  be  brought 
after  the  expiration  of  six  calendar  months 
from  the  service  of  such  notice. 

In  reply  to  both  these  contentions  it  was 
contended  on  behalf  of  the  appellants,  that 
the  existence  of  the  nuisance  on  the  5th 
January,  1906,  must  be  taken  as  evidence 
thivt  the  nuisance  had  not  been  abated,  but 
was  a  continuing  one,  and  that  therefore 
the  proceedings  were  in  time,  and  the  cases 
of  Jliffgins  v.  Xorthioich  Union  (1870), 
34  J.  P.  806 ;  22  L.  T.  752  ;  B.  v.  Waterhouse 
(1872),  L.  R.  7  Q.  B.  545  ;  36  J.  P.  471,  were 
referred  to. 

I  was,  however,  of  opinion  that  the  pro- 
ceedings had  not  been  brought  within  the 
time  Imiited  by  s.  11  of  the  statute  11  tS:  12 
Vict.  c.  43,  and  I  therefore  dismissed  the 
said  coniplaint  and  awarded  the  respondent 
two  guineas  costs. 

The  Question  upon  which  the  opini<m  of 
the  said  court  is  desired  is,  whether  I,  the 
said  magistrate,  upon  the  above  statement 
of  facts,  came  to  a  correct  determination 
and  decision  in  point  of  law,  and  if  not, 
what  should  be  done  in  the  premises  1 

Dated  the  30th  da^  of  Majr,  1906,  at  the 
court  of  summary  jurisdiction  sitting  at 
Marlborough  Street. 

(Signed)    A.  Chichele  Plowden. 

Section  4  of  the  Public  Health  (London) 
Act,  1891,  provides : 

**  (1)  On  the  receipt  of  any  information 
respecting  the  existence  of  a  nuisance  liable 
to  be  dealt  with  summarily  under  this  Act 
the  sanitary  authority  shall,  if  satisfied  of 
the  existence  of  a  nuisance,  serve  a  notice 
on  the  person  by  whose  act,  default,  or 
sufferance  the  nuisance  arises  or  continues, 
or,  if  such  person  cannot  be  found,  on  the 
occupier  or  owner  of  the  premises  on  which 
the  nuisance  arises,  requiring  him  to  abate 
the  same  within  tne  time  specified  in  the 
notice,  and  to  execute  such  works  and  do 
such  things  as  may  be  necessary  for  that 
purpose,  and,  if  the  sanitary  authority  think 
it  desirable  (but  not  otherwise)  specifying 
any  works  to  be  executed. 

"(2)  The  sanitary  authority  may  also  by 
the  same  or  another  notice  served  on  such 
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occupier,  owner,  or  person  require  him  to  do 
what  is  necessary  for  preventing  the  recur- 
rence of  the  nuisance,  and,  if  they  think  it 
desirable,  specify  anv  works  to  be  executed 
for  that  purpose,  and  may  serve  that  notice 
notwithstanding  that  the  nuisance  may  for 
the  time  have  been  abated,  if  the  sanitary 
authority  consider  that  it  is  likely  to  recur 
on  the  same  premises. 

**(4)  Where  a  notice  has  been  served  on  a 
person  under  this  section,  and  either — 

"  (a)  the  nuisance  arose  from  the  wilful 
act  or  default  of  the  said  person  ;  or 

"  (b)  such  person  makes  default  in  com- 
plying with  any  of  the  requisitions  of  the 
notice  within  the  time  specified, 
hQ  shall  be  liable  to  a  fine  not  exceeding  ten 
pounds  for  each  offence,  whether  any  such 
nuisance  order  as  in  this  Act  mentioned  is 
or  is  not  made  upon  him." 

Section  11  of  the  Summary  Jurisdiction 
Act,  1848,  is  as  follows  :  "  In  all  cases  where 
no  time  is  already  or  shall  hereafter  be 
specially  limited  for  making  any  such  com- 
plaint or  laying  any  such  information  in  the 
Act  or  Acts  of  Parliament  relatinff  to  each 
particular  case,  such  complaint  shall  be  made 
and  such  information  shall  be  laid  within 
six  calendar  months  from  the  time  when 
the  matter  of  such  complaint  or  information 
respectively  arose.** 

Macmorrany  K.C.  (W.  IL  Mwethy  with 
him),  for  the  appelUnts.  —  The  matter  of 
complaint  did  not  arise  till  the  respondent 
began  to  disobey  the  notice  of  March  18th, 
1904,  !.«.,  till  January,  1906.  The  decisions 
referred  to  in  the  case,  are  distinguishable 
on  the  ground  that  there  not  only  had  a 
notice  been  given  but  an  order  to  obey  it 
had  been  made.  There  is  no  offence  con- 
stituted by  the  mere  giving  of  the  notice. 
In  R,  V.  Waterhouse^  supra^  the  court 
said  that  there  was  a  continuing  nuisance 
every  day.  [Darung,  J. :  Why  may  not 
the  magistrate  have  concluded  that  the 
respondent  had  done  the  necessary  works  1] 
He  was  not  really  required  to  do  any  works. 
If  proper  stoking  was  all  that  was  necessary, 
that  would  do.  f Darling,  J. :  You  put 
him  in  the  position  of  being  guilty  of 
original  sin  and  he  cannot  be  savea  by 
works.]  That  is  his  position.  There  was 
no  matter  of  complaint  till  the  black  smoke 
began  to  issue  again,  so  that  it  could  be  said 
that  the  respondent  had  disobeyed  the 
notice. 

Frank  Gover^  for  the  respondent. — It  is  a 
question  of  fact  whether  the  nuisance  in 
January,  1906,  was  the  same  as  that  in 
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March,  1904.  The  magistrate  has  found 
that  the  nuisance  in  January,  1906,  was  a 
separate  nuisance  and  of  a  temporary 
character. 

Alverstone,  L.C.J.— I  have  felt  some 
diflSculty  as  to  what  is  the  application  of 
s.  4  of  the  Public  Health  (London)  Act, 
1891.  A  great  deal  may  turn  on  whether 
the  magistrate  takes  the  view  that  the 
nuisance  is  a  continuing  one.  If  the  magis- 
trate had  had  anj^  ground  for  finding  that 
what  was  the  subject  of  the  summons  was 
a  consequence  of  a  failure  to  comply  with 
the  notice  of  March  18th,  1904,  or  if  the 
case  was  one  in  which  a  notice  had  been 
given  to  do  certain  specified  works,  and  part 
had  been  done  and  part  not,  I  can  imagine 
his  having  come  to  a  different  conclusion. 
But  in  the  face  of  paragraph  (g)  of  the  case 
I  am  clear  that  the  magistrate  has  come  to 
the  conclusion  that  there  was  no  necessary 
connection  between  what  happened  in 
January,  1906,  and  what  had  happened  in 
March,  1904.  He  must  have  come  to  the 
conclusion  that  something  was  done  in  1904 
which  amounted  to  an  abatement  of  the 
nuisance,  and  if  he  came  to  that  conclusion 
Mr.  Macmorran  must  ask  us  to  say  that 
however  disconnected  the  two  occurrences 
were,  and  though  in  fact  the  resix>ndent 
mij^ht  have  done  everything  to  stop  the 
nuisance  in  1904,  yet  simply  because  there 
had  been  a  nuisance  in  1904  and  notice  to 
abate,  then  as  a  matter  of  law  the  magis- 
trate must  entertain  the  proceedings.  It 
being  distinctly  understood  that  I  am  not 
saying  anything  to  limit  the  discretion  of  a 
magistrate  to  entertain  proceedings  where 
he  concludes  that  the  later  and  the  earlier 
occurrences  are  connected  together  I  am 
clearly  of  opinion  that  we  ought  not  to 
order  the  magistmte  to  hear  these  proceed- 
ings simply  on  the  ground  that  something 
happened  in  1906  analogous  to  what  hap- 
pened in  1904.  As  to  whether  a  notice  in 
these  terms  can  be  made  the  basis  of  later 
proceedings  I  do  not  express  any  opinion. 
We  ought  not  to  come  to  the  conclusion  that 
the  magistrate  was  bound  to  find  that  what 
occurred  in  1906  was  a  disobedience  to  the 
notice  of  1904. 

Ridley,  J.—  I  agree,  on  the  ground  that 
it  seems  to  me  that  these  two  occurrences 
possibly  came  from  different  causes. 

Darling,  J. — I  am  of  the  same  opinion. 
If  a  notice  w^ere  given  to  abate  a  nuisance 
and  then  six  months  should  elapse  with  no 
repetition  of  that  nuisance,  and  afterwards 
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the  nuisance  should  recur,  I  do  not  say  that 
an  offence  would  not  be  committed  by  dis- 
obeying the  notice.  My  inclination  is  to 
think  that  it  would.  But  that  is  not  this 
case.  Here  I  think  that  the  magistrate  has 
declined  on  the  evidence,  of  which  it  was 
for  him  to  judge,  to  find  that  the  nuisance 
was  not  abatecT  and  as  I  read  paragraph  (g) 
of  the  case,  he  nas  found  upon  the  evidence 
that  the  notice  to  abate  the  nuisance  was  in 
fact  obeyed.  He  has  come  to  the  con- 
clusion that  the  nuisance  which  the  re- 
spondent was  told  to  abate  he  did  abate. 
To  allow  a  prosecution  on  that  notice 
would  be  to  say  that  having  once  been  told 
to  abate  a  nuisance  the  respondent  could 
always  be  summoned  for  not  abating  it 
although  he  had  in  fact  abated  it 

Appeal  dimiined. 

Solicitor  for  the  appellants  :  Paul  Caud- 
well. 

Solicitors  for  the  respondent :  Henry 
Gover  k  Son. 
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CENTRAL  CRIMINAL  COURT. 

October  30,  1906. 

(Before  the  Common  Serjeant  (F.  A. 
BOSANQUET,  K.C.).) 

AND 

CROWN  CASES  RESERVED. 

Decemhei'  19,  1906. 


Rex  V,  Edward  de  Marney. 

Criminal  law— Publishing  obscene  libels- 
Sending  obscene  things  by  post— Editor 
of  English  newspaper  inserting  adver- 
tisements of  persons  abroad  offering 
indecent  books  and  photographs  for  sale 
—  Post  Office  (Protection)  Act,  1884 
(47  k  48  Vict.  c.  76),  s.  4— Accessories 
and  Abettors  Act,  1861  (24  k  25  Vict, 
c.  94),  s.  8. 

Certain  persons  cannfina  on  bvsiness  abroad 
caused  to  be  inserted  in  a  newspaper  in 
England  advertisements  of  books  and 
photographs  that  they  had  for  sale.  An 
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offic&t'  of  police  wrote  to  the  advef'tisers 
for  samples  of  the  books  and  photo- 
graphs as  advertised  and  received  in 
reply  through  the  post  from  abroad  the 
books  and  photographs  specified  in  the 
indictment. 

The  editor  of  the  newspaper  was  indicted 
for  that  he  did  sell  utter  and  jmblish^ 
and  caiise  and  procure  to  be  sold^ 
uttered^  and  puhtished  by  the  several 
advertisers  certain  obscene  libels,  viz,, 
the  said  books  and  photographs^  and 
also,  under  the  Post  Office  Protection 
Act,  1884,  for  that  he  did  send,  and 
cause  aiid  procure  to  be  sent  by  the 
said  several  advertisers  certain  postal 
packets  which  enclosed  the  said  indecent 
and  obscene  books  and  photographs,  and 
also  for  that  he  did  conspire  with  the 
said  several  advertisers  to  commit  the 
above  offences. 

The  jury  were  directed  iJiat  if  they  were 
satisfied  that  tJie  books  and  photographs 
so  sent  to  the  police  were  obscene,  and  that 
the  defendant  at  the  time  he  inserted  the 
advertisements  in  his  neivspaper  knew 
the  general  charoA^ter  of  what  he  uus 
advertising,  arid  that  by  the  advertise- 
ments he  brought  alnmt  the  sale  to  the 
2X)lice,  they  ought  to  convict  him.  The 
defe^idant  was  convicted. 

Held  (C.C.R.),  the  conviction  was  right, 

CENTRAL  CRIMINAL  COURT. 

The  defendant  vras  indicted  as  follows  : 
Central  Criminal  Court  to  wit :  The  iuror-s 
for  our  Lord  the  King  upon  their  oath  pre- 
sent that  Edward  de  Mieirney  on  the  29th 
day  of  April  a.d.  1901  and  on  divers  other 
days  between  the  said  date  and  the  taking 
of  this  inquisition  at  the  parish  of  Fulham 
in  the  county  of  London  and  within  the 
jurisdiction  of  the  Central  Criminal  Court 
unlawfully  and  wickedly  did  conspire  com- 
bine confederate  and  agree  with  divers 
other  persons  to  wit  A.  de  Saille  {alias 
G.  Arthur)— Recknagel—'*Buchandlung  " — 
Offenstadt— and  SchJaditz  and  with  divers 
other  persons  whose  names  are  to  the  jurors 
aforesaid  unknown  to  sell  utter  and  publish 
in  England  divers  lewd  and  obscene  libels 
to  wit  divers  advertisements,  catalogues, 
books,  pictures,  prints  and  photographs  in 
contempt  of  our  Lord  the  King  and  his 
laws  in  violation  of  common  decency 
morality  and  good  order  to  the  manifest 
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corruption  of  the  morals  manners  and  con- 
versation of  the  people  of  this  kingdom  and 
the  increase  of  lewdness  to  the  evil  and  per- 
nicious example  of  all  others  in  the  like 
case  offending  and  against  the  peace  of  our 
Lord  the  King  his  crown  ana  dignity. 

Count  2.— And  the  jurors  aforesaid  UDon 
their  oath  aforesaid  do  further  present  that 
the  said  Edward  de  Mamey  on  the  3rd  day 
of  July  A.D.  1906  at  the  parish  and  within  the 
jurisdiction  aforesaid  ne  the  said  Edward 
de  Mamey  then  being  a  person  of  a  wicked 
and  depraved  disposition  and  unlawfully 
and  wickedly  devising  and  contriving  and 
intending  as  much  as  in  him  lay  to  vitiate 
and  corrupt  the  morals  of  the  people  of  this 
kingdom  unlawfully  did  sell  utter  and 
publish  and  did  cause  and  procure  to  be 
sold  uttered  and  published  by  one  A.  de 
Saille  {alias  G.  Arthur)  certain  obscene 
libels  to  wit  [the  titles  of  the  documents 
or  advertisements  sent  by  de  Saille  to 
Inspector  Arrow  were  here  set  out]  and  four 
lewd  and  obscene  photographs  in  which 
said  documents  were  contained  certain  ob- 
scene passages,  to  wit  the  passages  which 
are  specified  in  the  particulars  which 
together  with  the  said  aocuments  are  de- 
l>osited  herewith,  in  contempt  of  our  Lord 
the  King  and  his  laws  etc.  (as  in  count  1) 

Counts  3 — 6  inclusive  were  similar  in 
form  to  count  2  and  charged  that  the  de- 
fendant did  unlawfully  sell  utter  and 
publish  and  cause  and  procured  to  be  sold 
uttered  and  published  respectively  by 
Recknagel  —  "Buchandlung  "  —  Offenstadt 
and  Schladitz  other  obscene  libels.  Par- 
ticulars referring  to  the  alleged  obscene 
parts  in  the  libels  were  deposited. 

Count  7.— And  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  further  present  that 
the  said  Edward  de  Mamey  on  the  29th 
day  of  April  a.d.  1901  and  on  divers  other 
days  between  the  said  last  mentioned  date 
and  the  taking  of  this  inquisition  at  the 
parish  and  within  the  jurisdiction  aforesaid 
unlawfully  and  wickedly  did  conspire  com- 
bine confederate  and  agree  with  divers 
other  persons  to  wit  A.  de  Saille  {alias 
G.  Arthur)— Recknagel— "  Buchandlnng"— 
Offenstadt  and  Schladitz  with  divers  other 
persons  whose  names  are  to  the  jurors  i^ore- 
said  unknown  unlawfully  to  send  and  cause 
and  procure  to  be  sent  through  the  post  in 
England  divers  postal  packets  which  en- 
closed indecent  and  obscene  prints,  printing, 
photographs,  lithographs,  engravings,  and 
other  indecent  and  obscene  articles  the 
nature  of  which  is  to  the  jurors  aforesaid 
unknown  against  the  peace  of  our  Lord  the 
King. 
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Count  8. — And  the  jnrors  aforesaid  upon 
their  oath  aforesaid  do  further  present  that 
the  said  Edward  de  Marney  on  the  3rd  day 
of  July  A.D.  1906  at  the  parish  and  within 
the  jurisdiction  aforesaid  unlawfully  did 
send  and  did  cause  and  procure  to  be  sent 
by  one  A.  de  Saille  {aZicLs  G.  Arthur)  a 
certain  postal  packet  which  enclosed  certain 
indecent  and  obscene  printing  and  photo- 
graphs to  wit  [the  title  of  the  documents 
or  advertisements  sent  by  de  Saille  to 
Inspector  Arrow  were  here  set  out]  and 
four  lewd  and  obscene  photographs. 

Counts  9—12  were  similar  in  form  to 
count  8  but  related  to  indecent  photographs, 
books  or  advertisements  etc.  sent  oy  the 
other  persons  mentioned  above. 

R,  D.  Afuir  (A,  ff.  Bodkin  with  him), 
appeared  on  behalf  of  the  prosecution. 

J.  P.  Grain  (J7.  Warburton  and  E,  Fuitcm 
with  him),  for  the  defence. 

The  following  evidence  was  called  on  be- 
half of  the  prosecution. 

Charles  Arrow,  chief  inspector.— I  know 
the  defendant  as  the  editor  of  Judy.  On 
April  29th,  1901,  I  called  on  him  with 
reference  to  two  advertisements  that  had 
appeared  in  Judy,  and  told  him  that  I  had 
been  directed  by  the  commissioner  of  police 
to  call  his  attention  to  these  advertisements 
as  being  advertisements  of  persons  who 
were  believed  to  be  dealing  in  obscene 
photographs.  On  Jul)r  24th,  1901,  I 
again  saw  the  defendant  in  reference  to  an 
advertisement  that  had  appeared  in  Judy 
on  July  17th,  1901.  I  told  him  that  the 
person  advertising  was  a  person  believed  to 
De  dealing  in  indecent  photographs  and 
that  I  had  been  directed  to  call  his  atten- 
tion to  it.  He  said  he  would  take  it  out. 
After  that  the  advertisement  did  not  again 
appear.  On  August  20th,  1901,  I  saw 
hun  in  reference  to  another  advertisement, 
I  told  him  that  the  person  advertising  was 
a  dealer  in  indecent  photographs,  books  and 
rubber  goods  ;  that  he  had  been  prosecuted, 
but  discnarged.  On  the  same  day  I  showed 
him  a  cutting  from  a  newspaper  (produced) 
with  reference  to  the  committal  for  trial  of 
a  man  W.  for  selling  indecent  photographs 
(the  cutting  also  contained  some  observa- 
tions made  by  the  magistrate  as  to  adver- 
tisements), I  also  showed  him  six  advertise- 
ments from  Judy  found  on  W.  The  man 
W.  was  afterwards  convicted.  I  told  the 
defendant  this,  and  that  the  iudge  had  said 
that  persons  who  inserted  such  adver- 
tisements should  be  prosecuted.  On 
November  25th,  1 904, 1  called  the  defendant's 
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attention  to  certain  other  advertisements 
in  Judy.  On  October  16th,  1905, 1  called 
his  attention  to  some  advertisements  in 
Judy  (one  of  these  advertisements  was  in 
the  name  of  Offenstadt  and  another  of 
them  in  the  name  of  A.  de  Saille,  these  two 
names  being  the  same  as  the  names  of  the 
persons  referred  to  in  the  indictment).  I 
also  showed  him  a  catalogue  which  I  told 
him  had  been  handed  to  me  as  having  been 
sent  to  persons  answering  one  of  these 
advertisements,  and  told  him  it  was  ob- 
scene. He  told  me  he  tested  his  advertisers, 
and  if  they  sent  obscene  things  he  took  out 
the  advertisements.  On  June  11th,  1906, 
I  called  on  him  and  read  the  following  to 
him :  "  I  call  your  attention  to  the  adver- 
tisements in  the  issue  of  Jud^  of  April  21st, 
1906,  particularly  those  of  (nine  names  were 
read  out,  among  them  bems  A.  de  Saille 
and  Schladitz  and  the  "  Bucnandlung "  re- 
ferred to  in  the  indictment).  I  warn  you 
that  if  any  of  the  advertisers  in  Judy  are 

Srosecuted  in  connection  with  any  in- 
ecent  or  obscene  matter  supplied  by  them 
through  any  of  their  advertisements  in  that 
paper  the  commissioner  of  police  intends  to 
prosecute  you  as  an  accessory  and  to  use 
this  caution  as  evidence  stgainst  you."  He 
said  :  "  This  is  serious,  will  you  give  me  a 
copy  ? "  I  read  it  acain  slowly  and  he  took 
down  a  copy.  On  June  16th  all  the  adver- 
tisements of  the  persons  referred  to  in  the 
indictment  appe&red.  The  advertisement 
of  A.  de  Saille  is  as  follows :  *'  Translated 
French  Novels  (some  illustrated):  Actresses' 

!)hotos :  Catalogue  free  on  receipt  of  2id. 
letter  postage).  (Then  followed  the  name 
and  address,  wnich  was  in  Paris).  I  produce 
press  copy  of  letter  I  wrote  to  that  name 
and  address.  [Grain  objected  to  the  letter 
being  read.]  [The  Common  Serjeant  :  The 
advertisement  is  put  out  to  everyone  who 
reads  it.  The  que.stion  is.  Is  it  written  within 
the  invitation  held  out  in  the  advertisement  ? 
The  original  which  is  sent  out  of  the  juris- 
diction would  be  evidence,  is  the  press  copy 
evidence  1]  [Grain  then  made  no  objection 
to  the  copy  being  read.]  The  letter  1  wrote 
was  :  "  Dear  sir,  please  send  me  a  sample  of 
novels  and  photographs  as  advertised  in 
Judy,  16th  inst.  rostal  order  bs.  enclosed. 
Yours  truly,  Charles  Arnold."  I  received 
in  reply  on  July  3rd  this  envelope  contain- 
ing a  catalogue  of  books  (produced)  and 
four  indecent  photographs  (produced)  and 
other  things  (evidence  of  which  was  ex- 
cluded as  not  being  within  the  advertise- 
ment). The  advertisement  apj)eared  in 
several  subsequent  issues.  [Eviaence  of  a 
similar  character  was  given  in  regard  to 
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the  advertisements  by  the  other  persons  re- 
ferred to  in  the  other  counts  of  the  indict- 
ment, the  advertisers  in  these  cases  being 
either  in  Berlin,  Munich  or  Paris.  In  each 
case  Chief  Inspector  Arrow  wrote  to  the 
advertisers  enclosing  money  and  received 
in  reply  the  documents  or  photographs 
specined  in  the  indictment] 

Gross-examined. — I  have  shown  defen- 
dant catalogues,  but  never  photogi'aphR,  I 
have  received  from  jiersons  advertising  in 
Judy.  I  have  never  shown  him  catalogues 
from  advertisers  complained  of  in  this  in- 
dictment. Up  to  October,  1905,  he  took 
out  any  specific  advertisement  I  called  his 
attention  to  as  objectionable.  In  October, 
1905,  he  said  he  would  teat  his  advertise- 
ments himself,  and  if  he  got  any  objection- 
able matter  he  would  witndraw  them.  The 
two  last  issued  numbers  of  Judy  are  free 
from  objectionable  advertisements. 

This  completed  the  case  for  the  prosecution . 

Orain  submitted  that  there  was  no 
evidence  to  go  to  the  jury  on  any  of  the 
counts.  None  of  the  advertisements  are 
themselves  indecent  or  obscene.  There  is 
no  evidence  of  any  collusion  or  common 
purpose.  There  is  nothing  whatever  to 
show  that  he  was  a  party  to  the  publication 
of  these  particular  obscene  books  or  photo- 
graphs or  knew  anything  of  them. 

The  Common  Serjeant.— There  is  evi- 
dence that  the  defendant  published  adver- 
tisements for  procuring  orders  and  there- 
fore sales  of  lewd  and  obscene  libels.  There 
is  evidence  that  by  arrangement  with 
each  one  of  these  advertisers  and  the  de- 
fendant advertisements  appeared  in  Judy 
which  led  to  the  publication  of  the  photo- 
graphs and  other  papers  we  have  seen.  Is 
not  that  working  together  and  arraiigement 
to  do  so  the  very  thing  charged  ?  The  de- 
fendant for  payment  put  into  his  paper 
advertisements  which  referred  to  persons 
who  in  answer  to  those  who  avail  them- 
selves of  these  advertisements  send  such 
documents  and  pictures  as  may  be  con- 
sidered by  the  jury  lewd  and  obscene  libels. 
There  is  evidence  that  the  defendant  in  in- 
serting these  advertisements,  and  so  aiding 
and  bringing  about  the  sale  of  these  things, 
knew  that  the  documents  and  photographs 
to  which  the  advertisements  alluded  were 
lewd  and  obscene  libels.  An  advertisement 
which  on  its  face  is  legal  may  by  other  facts 
be  shown  to  be  illegal.  You  say  that  there 
is  no  evidence  to  show  that  ne  inserted 
these  advertisements  knowing  that  they 
were  intended  to  bring  about  the  sale  of 
obscene  photographs  and  books.    There  is 
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evidence  that  the  man  must  have  known 
the  general  character  of  the  advertisements. 
I  shall  tell  the  jury  that  looking  at  the  issue 
of  Judy  of  June  16th  they  areentitled  to  look 
at  all  the  advertisements  on  the  page  and 
judge  whether  the  editor  who  put  these 
advertisements  in  had  not  in  his  mind  that 
he  was  advertising  lewd  and  obscene  books 
and  pictures.  I  shall  tell  them  that  they 
must  look  at  the  things  advertised  on  the 
page  generally.  I  do  not  think  you  can 
connect  in  one  conspiracy  the  defendant, 
and  de  Saille  and  Kecknagel  and  Offen- 
stadt  and  Schladitz  and  ^'  Buchandlnng,"  but 
a  conspiracy  with  any  one  of  these  is 
sufficient  to  support  the  count.  The  jury 
can  only  deal  with  one  case  under  that 
count,  because  there  is  no  evidence  that 
de  Saille  and  Recknagel  and  the  others 
named  were  working  together.  We  must 
exclude  the  things  which  these  persons  sent 
which  were  not  within  the  scope  of  the 
advertisement. 

Gi'ain  having  addressed  the  jury. 

The  Common  Serjeant  (in  the  course  of 
his  summing  up  to  the  jury)  said:  The 
charge  against  the  defendant  is  that  he 
assisted  the  persons  whose  names  you  have 
heard   to  sell  grossly   lewd    and   obscene 

Sublications  such  as  would  offend  public 
ecency  or  would  be  of  a  tendency  to  cor- 
rupt some  of  those  to  whom  they  were 
intended  to  be  sold.  The  offence  is  not  to 
be  judged  merely  by  the  nature  of  the 
illustration  or  of  the  book  or  document ;  it 
is  to  be  judged  with  reference  to  the  way  in 
which  it  is  to  be  published  or  distributed 
to  the  persons  whom  it  is  intended  to 
reach.  There  are  many  things  which  it 
would  be  grossly  wrong  to  leave  on  a  draw- 
ing  room  table  which  are  properly  studied 
by  doctors  and  surgeons.  There  are  books 
and  illustrations  reproducing  ancient  pic- 
tures which  would  not  be  ht  for  general 
publication,  but  which  from  the  way  thev 
are  dealt  with  are  necessary  and  right ;  it 
would  be  quite  wrong  to  destroy  them  if 
they  are  in  museums,  so  it  would  be  quite 
wrong  to  send  them  to  boys  at  school.  The 
things  are  not  merely  to  be  jud^red  by 
looking  at  the  things  themselves  but  by 
considering  the  persons  to  whom  they  are 
published  and  the  effect  of  their  publica- 
tion. The  charge  against  the  defendant 
involves  in  the  first  place  that  he  inserted 
these  advertisements,  which  is  not  disputed, 
and  that  these  advertisements  were  adver- 
tisements of  documents  or  pictures  or  books 
which  were  really  obscene,  licentious,  shock- 
ing to  public  decency,  or  of  a  tendency  to 
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corrupt.  You  mu8t  be  satisfied  that  not 
only  did  the  advertisements  themselves,  in 
the  minds  of  the  sellers,  relate  to  indecent 
documents  or  pictures,  but  you  must  be 
satisfied  that  the  defendant  when  he  put  in 
these  advertisements  knew,  not  necessarily 
the  exact  nature  of  the  different  things  that 
would  be  sent^  but  that  he  was  aware  of 
the  general  nature  of  the  things  that 
would  be  sold.  [He  then  referred  to  the 
evidence.]  Were  these  advertisements  of 
obscene  and  indecent  matter,  and  at  the 
time  the  defendant  put  them  in  did  he 
know  the  general  character  of  what  he  was 
advertising]  If  you  are  not  satisfied  on 
both  these  points  you  ou^ht  to  acquit  the 
defendant.  If  you  are  satisfied  on  both  you 
ought  to  convict  him. 

Verdict— Guilty, 

Sentence  was  postponed,  the  Common 
Serjeant  consenting  to  state  a  case  for  the 
consideration  of  the  Uourt  for  Crown  Cases 
Reserved. 


CROWN  CASES  RESERVED. 

December  19,  1906. 

Case. 

The  defendant  was  tried  before  me  at 
the  last  sessions  of  the  Central  Criminal 
Court  on  an  indictment  charging  him  in 
several  counts  with  selling  and  publishing, 
and  causing  and  procuring  to  be  sold  divers 
obscene  books,  papers,  and  photographs. 
The  indictment  also  contained  a  series  of 
counts  charging  him  with  sending  and 
causing,  and  procuring  to  be  sent  by  post, 
postal  packets  containing  obscene  books, 
papers  and  photographs,  contrary  to  the 
Post  Office  (Protection)  Act,  1884  (47  k 
48  Vict.  c.  76),  s.  4. 

An  abstract  of  these  counts  accompanies 
this  case. 

It  was  proved  that  the  defendant  was  the 
editor  of  a  newspaper  called  Judy,  and  that 
he  inserted  and  published  in  that  news- 
iMiper  advertisements  of  several  persons  in 
England  and  abroad,  being  the  persons 
mentioned  in  the  indictment,  offering  for 
sale  books,  catalogues,  and  photographs. 
The  advertisement  sheet  of  Judy  for  the 
23rd  June  accompanies  this  case,  and 
is  a  fair  specimen  of  the  advertisements 
published  by  the  defendant  in  the  different 
numbers  of  the  paper. 

The  chief  inspector  of  police  wrote  to  the 
addresses  given  in  the  advertisements  and 
received  in  return  from  the  persons  or  firms 
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mentioned  in  the  indictment  postal  packets 
containing  books,  catalogues,  and  photo- 
graphs of  the  most  obscene  character  as 
specified  in  the  indictment. 

The  defendant  had  been  warned  several 
times  by  the  police  authorities  that  the 
books,  photographs,  and  other  things 
advertised  in  his  paper  in  the  same 
terms  and  by  the  same  persons  and 
firms,  were  of  obscene  character,  and 
that  one  of  the  persons  so  advertising  in 
his  newspaper  had  been  convicted  for 
selling  ana  publishing  obscene  libels. 

Counsel  for  the  defendant  submitted  that 
there  was  no  evidence  to  go  to  the  jury 
that  the  defendant  took  part  in  or  aided 
and  abetted  the  selling  and  publishing  of 
obscene  libels  as  charged  in  the  indictment. 

I  held  that  there  was  evidence,  and 
directed  the  jury  that  if  they  were  satisfied 
that  the  books  and  photas  sent  to  the 
police  inspector  in  pursuance  of  the  ad- 
vertisements were  oDscene,  and  that  the 
defendant  knew  at  the  time  he  inserted  and 
published  the  advertisements  that  they 
were  advertisements  for  the  sale  of  obscene 
literature  and  photos,  and  by  the  publication 
of  these  advertisements  he  brought  about 
the  sale  and  transmission  to  the  inspector 
of  the  books  and  photas  above  mentioned, 
they  ought  to  convict  the  defendant, 
although  he  did  not  know  the  actual 
contents  of  the  books  or  the  details  of  the 

Shotos  sent,  and  that  in  judging  of  the 
efendant's  knowledge  they  might  consider 
not  only  the  evidence  of  the  express 
warnings  given  to  the  prisoner,  and  the 
wording  of  each  advertisement  taken  alone, 
but  also  the  other  advertisements  appearing 
in  the  same  issue  of  the  newspaper. 

The  juiy  found  the  defendant  guilty  on  all 
counts.  1  postponed  sentence  and  admitted 
the  defendant  to  bail. 

The  Question  for  the  opinion  of  the  court 
is  whetner  the  conviction  is  right  on  all  or 
any  of  the  counts  of  the  indictment  above 
specified. 

F.  A.  Bosanquet, 
Common  Seijeant. 
November  7th,  1906. 

The  indictment  appears  above.  No 
reference  was  made,  in  the  case  reserved, 
to  the  conspiracy  counts. 

UarcLce  Avon/,  K.C.  {J.  P,  Grain  and 
Eustace  Fulton  with  him),  appeared  for  the 
defence. 

R,  D.  Muir  {A,  H,  Bodkin  and  Leonard 
Kershaw  with  him),  for  the  prosecution. 
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Avory^  K.C— The  case  is  one  of  very 
considerable  importance.  The  question  is 
whether  an  editor  of  a  newspaper  can  be 
convicted  of  an  offence  because  an  ad- 
vertisement relating  to  the  things  whereby 
the  offence  was  committed  appears  in  his 
newsimper.  Can  the  mere  fact  of  ad- 
vertising (leaving  out  the  (luastion  of  know 
ledge)  be  said  to  amount  to  "selling  or 
publishine,''  or  to  "  sending  "  things  actually 
sold,  published  or  sent  by  someone  else. 
The  advertisers  in  all  the  cases  charged 
in  the  indictment  were  foreigners  residmg 
abroad.  The  principal  in  the  first  decree 
was  not  committing  any  offence  against 
the  Englisli  law.  Can  the  defendant  aid 
and  abet  a  principal  in  the  first  degree  when 
that  principal  is  a  foreigner  and  cannot 
be  tried  here.  If  the  principal  came  here 
before  he  published  and  then  published 
that  would  be  an  offence  a^nst  English 
law.  But  if  the  principal  is  abroad  and 
publishes  there,  ana  then  comes  within  the 
jurisdiction  of  the  English  courts,  he  could 
not  be  tried.  It  is  further  said  that  the 
defendant  is  procuring  the  publication  or 
sending.  He  is  not.  It  is  the  vendor  of 
the  goods  who  procures  the  advertisements 
to  be  inserted,  and  he  perhaps  procures 
customers,  but  the  editor  does  not  procure 
the  man  abroad  to  publish  the  libels.  It 
is  not  suggested  here  that  any  of  the 
advertisements  themselves  are  obscene  or 
indecent,  nor  is  it  suggested  that  he  knew 
these  particular  things  were  going  to  be 
sent.  He  is  not  advertising  anything  which 
must  necessarily  break  the  law.  There  is 
no  suggestion  that  the  defendant  had  an 
interest  in  or  derived  any  benefit  from  the 
sale.  The  case  here  is  reduced  to  the  mere 
fact  that  the  defendant  inserted  an  ad- 
vertisement for  which  he  was  paid  the 
ordinary  rates,  and  upon  this  advertisement 
it  is  suggested  the  accused  was  aiding  and 
abetting.  The  advertisement  here  is  too 
remote  from  the  actual  commission  of  the 
offence.  The  evidence  that  he  knew 
the  character  of  the  ^oods  sold  is  no 
evidence  that  he  was  aiding  and  abetting 
the  particular  offence  afterwards  committed 
by  some  person. 

J^?it?\— The  publication  of  the  libels  was 
in  England,  within  the  jurisdiction  of  the 
English  courts.  A  person  who,  thouch  an 
innocent  agent^  e,g,.  the  postman,  publishes 
obscene  libels  in  this  country  is  amenable 
to  the  law  of  this  country.  A  person  who 
does  an  act  abroad  which  is  intended  by 
him  to  be  followed  by  a  consequential 
criminal  act  done  in  England  by  an  innocent 
agent  is  liable  in  England  for  that  criminal 
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act  {R,  V.  Oliphant,  [1906]  2  K.  B.  67  ; 
69  J.  P.  230).  In  that  case  the  defendant 
was  a  British  subject,  but  the  fact  that  the 
persons  who  sold  these  obscene  libels  were 
not  British  subjects  makes  no  difference, 
the  act  of  "sending"  is  a  continuing  act, 
and  the  principle  decided  in  R,  v.  Burdett 
(1820),  1  St.  Tr.  (n.  s.)  1,  applies  equally  to 
different  countries,  as  it  aid  to  different 
counties.  The  actual  seller  would  be 
amenable  and  could  be  prosecuted  if  he 
came  to  England.  In  R,  v.  Cooper  (1846), 
8  Q.  B.  536,  it  was  decided  that  whoever 
procures  another  to  write  or  publish  a  libel 
will  be  held  equally  guilty  with  the  actiml 
publisher.  That  case  was  considered  in 
Parker  v.  Presrott  (1869),  L.  R.  4  Ex.,  at 
p.  179.    [He  was  stopped]. 

Avmy^  K.C,  replied. 

Alverstone,  L.C.J.  -  -  The  very  able 
arguments  on  both  sides  have  enabled  me 
to  come  to  a  very  clear  conclusion,  without 
having  any  doubt,  that  this  conviction 
ought  to  be  affirmed.  I  need  not  refer  to 
the  case  recently  decided  of  Du  Cros  v. 
Lamlxytirne  (1906),  70  J.  P.  525 ;  23  T.  L.  R.  3, 
where  R.  v.  Burton  (1877),  13  Cox  71,  was 
cited.  The  authorities  establish  the  fact 
that  s.  8  of  the  Accessories  and  Abettors 
Act,  1861  (24  &  25  Vict.  c.  94),  is  only 
declaratory  of  the  common  law  "  whoever 
shall  aid,  abet,  counsel  or  procure  the 
commission  of  any  misdemeanor,  whether 
the  same  be  a  misdemeanor  at  common  law, 
or  by  virtue  of  any  Act  passed  or  to  be 
l>assed,  shall  be  liable  to  be  tried,  indicted 
and  punished  as  a  principal  offender."  In 
this  case  the  defendant  has  for  profit  to 
himself  inserted  in  his  paper  advertisements 
which  informed  people  where  certain 
publications  could  be  obtained.  The  case 
finds  as  a  fact  that  the  defendant  knew  the 

Publications  were  of  an  indecent  character, 
'he  learned  Common  Serjeant  has  stated 
the  questions  he  left  to  the  jury  in  this  way  : 
"  I  .  .  .  directed  the  jury  that  if  they 
were  satisfied  that  the  books  and  photos 
sent  to  the  police  inspector  in  pursuance  of 
the  advertisements  were  obscene  and  that 
the  defendant  knew  at  the  time  he  inserted 
and  published  the  advertisements  that  they 
were  advertisements  for  the  sale  of  obscene 
literature  and  photos,  and  by  the  publication 
of  the  advertisements  he  brought  about  the 
sale  and  transmission  to  the  inspector  of 
the  books  and  photos  above  mentioned,  they 
ought  to  convict  the  defendant  although  ho 
did  not  know  the  actual  contents  of  the 
books  or  the  details  of  the  photos  sent  and 
that  in  judging  of  the  defendant's  know- 
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ledffe  they  might  consider  not  only  the 
evidence  of  the  express  warnings  given  to 
the  prisoner  and  the  wording  of  each  ad- 
vertisement taken  alone,  but  also  the  other 
advertisements  appearing  in  the  same  issue 
of  the  newspaper."  I  tnink  the  Common 
Serjeant  stated  the  questions  as  favourabl  v 
for  the  defendant  as  they  could  be  stated. 
What  was  done  here  amounts  in  common 
language  to  aiding,  procuring,  and  bringing 
about  the  publication  in  England  of  obscene 
packets,  and  the  sending  in  England  of 
postal  [>ackets  prohibited  by  the  Post  Office 
Protection  Act,  1884.  To  my  mind  it 
would  be  lamentable  if  the  law  was  not 
strong  enough  to  deal  with  a  man  who  had 
done  so  much.  Here  was  a  publication 
which  might  bring  to  the  knowledge  of 
some  •people  where  such  things  could  be 
obtained  who  never  would  in  some  cases 
have  known  where  such  things  could  be 
obtained  except  from  these  advertisements. 
There  is  knov^^edge  by  the  defendant  from 
the  warnings  of  what  would  be  the  natural 
consequences  of  his  act.  In  my  opinion  the 
direction  of  the  Common  Sbbjeant  was  in 
accordance  with  the  law  as  contained  in  the 
authorities  cited  by  Mr.  JfmV,  and  in  my 
opinion  the  conviction  should  be  affirmed. 

Grantham,  J.— I  am  of  the  same  opinion. 
At  first  I  was  somewhat  doubtful  whether 
persons  who  put  such  advertisements  as 
these  into  papers  could  be  reached  by  the 
law,  but  1  nave  now  no  doubt  that  the 
conviction  ought  to  be  affirmed. 

Lawrance,  J.— I  am  of  the  same  opinion. 

Bic.HAM,  J.— I  agree. 

BucKNiLL,  J.~I  agree. 

Conviction  affirmed. 

Solicitors  for  the  prosecution :  Wontner  & 
Sons. 

Solicitor  for  the  defence :  Edward  M. 
Lazarus. 
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Poor  law— Liability  of  father  to  maintain 
son  who  has  become  chargeable— 
Assiffiiment  of  estate  bv  father  to  avoid 
liability—" Sufficient  ability"  to  relieve 
and  maintain— Poor  Relief  Act,  1601 
(43  Eliz.  c.  2),  s.  6. 

The  appellant  was  thefatJiti\  by  a  first  wife^ 
of  a  son  who  /tecame  chargeable  to  a 
union y  and  in  order  to  avoid  a  pro- 
spective  claim  for  maintenance  agaimt 
him,  he  purjtorted  by  a  i^t-nuptiul 
settlernent  to  convey  his  entire  p7'oj}erty 
to  his  second  wife.  The  justices  inane 
an  order  foi'  Is,  6d,  a  week. 

Held,  without  detei'mining  tvhether  the  deed 
could  be  set  aside  as  beinq  fraudulent , 
that  the  justices  were  entitled  to  draw 
the  inference  from  all  the  circumstances 
of  the  case  that  the  appellant  nnis  of 
''^sufficient ability"  to  relieve  and  main- 
tain his  son  under  s,  7  of  the  Poo^'  Relief 
Act^  1601,  although  he  /lad  pur/)orted  to 
convey  away  all  his  property. 

Case  stated  by  justices  for  the  county  of 
Durham. 

A  complaint  was  made  on  March  2l8t, 
1906,  by  John  Wilkinson  Davidson  on 
behalf  of  the  guardians  of  the  poor  of  the 
Darlington  Union  (hereinafter  called  the 
respondents),  for  that  one  Percival  JefFery 
Coulson,  on  February  19th,  1906,  and  from 
thence  continually  afterwards  until  the  time 
of  making  the  said  complaint,  had  been  and 
was  then  still  residing  in  the  township  of 
Woodhani,  and  had  been  and  then  still 
Was  chargeable  to  the  common  fund  of  the 
said  union  and  was  likely  so  to  continue, 
and  that  the  said  P.  J.  Coulson  during  all 
the  time  aforesaid  had  been  and  then  still 
was  a  poor,  lame  and  impotent  person,  and 
not  able  to  work  or  maintain  hmiself,  and 
was  likely  so  to  continue,  and  that  the 
appellant  was  the  father  of  the  said 
P.  J.  Coulson  and  was  of  sufficient  ability 
at  his  own  charges  to  relieve  and  maintain 
the  said  P.  J.  Coulson,  which  complaint 
was  heard  and  determined  by  us,  and  upon 
such  hearing  we  adjudged  and  determined 
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that  the  said  P.  J.  Coulson  was  a  poor,  lame 
and  impotent  person  and  not  able  to  work 
or  maintain  himself,  and  was  likely  so  to 
continue,  and  that  he  was  then  actually 
chargeable  to  the  common  fund  of  the  said 
union,  and  that  the  appellant  was  the  father 
of  the  said  P.  J.  Coulson  and  was  of  suffi- 
cient abilit}^  at  his  own  charges  to  relieve 
and  maintain  the  said  P.  J.  Coulson,  and 
we  therefore  ordered  the  appellant  to  pay 
to  the  respondents  or  to  the  collector  on 
their  behalf,  weekly  and  every  week  from 
the  26th  March,  the  sum  of  7«.  6d.  for 
and  towards  the  relief  and  maintenance  of 
the  said  P.  J.  Coulson,  for  and  during  so 
long  a  time  as  the  said  P.  J.  Coulson  should 
be  char^able  to  the  common  fund  of  the 
said  union,  and  should  continue  a  poor 
and  impotent  person  not  able  to  work  or 
maintain  himself. 

Upon  the  hearing  of  the  said  complaint 
the  following  facts  were  admitted  or  proved 
in  evidence  before  us  : 

The  appellant  has  been  twice  married, 
and  the  said  P.  J.  Coulson  is  a  child  of  the 
first  marriage  (being  one  of  the  six  children 
by  that  marriage). 

The  appellant  was  married  to  his  second 
and  present  wife,  Margaret  Coulson,  on 
December  .5th,  1882,  and  he  has  one  child 
by  her,  a  son,  James  Hutchinson  Coulson, 
who  is  twenty  years  of  a^. 

The  said  Margaret  Coulson  had  some 
money  of  her  own  at  the  time  of  her 
marriage  to  the  appellant,  and  she  has  until 
the  beginning  of  this  year  carried  on  a 
profitable  business  separately  from  the 
appellant. 

The  said  P.  J.  Coulson  is  twenty-nine  years 
of  age,  and  he  has  a  wife  and  child ;  for  several 
years  he  has  lived  and  supported  himself 
and  his  said  wife  and  child  b)r  his  own 
exertions  and  the  assistance  of  his  friends, 
independently  of  the  appellant,  but  owing 
to  an  accident  which  involved  the  loss  of 
one  of  his  feet  some  years  ago,  and  suffering 
consequent  therefrom,  he  is  not  now  able  to 
support  himself. 

On  December  8th,  1905,  the  said  P.  J. 
Coulson  applied  to  the  guardians  of  the 
Sedgefield  Union  in  the  county  of  Durham 
for  outdoor  relief.  The  clerk  to  the  said 
guardians  by  letter  dated  December  11th, 
1905,  informed  the  appellant  of  his  said 
son's  application  and  reauested  him  to 
make  provision  for  the  said  son's  mainten- 
ance. The  appellant  refused  to  maintain 
his  said  son  upon  the  ground  that  in  his 
opinion  his  said  son  was  able  to  work  and 
maintain  himself,  but  was  not  willing  to 
do  so. 
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The  settlement  of  the  said  P.  J.  Coulson 
beinginthe  respondents*  union,  theguardians 
of  the  Sedgefield  Union  applied  to  the 
respondents  to  relieve  the  said  P.  J.  Coulson, 
and  by  letter  dated  February  12th,  1906, 
the  clerk  to  the  respondents  informed  the 
appellant  that  his  said  son,  P.  J.  Coulson, 
had  made  an  application  for  outdoor  relief, 
and  that  the  application  would  be  con- 
sidered at  a  meeting  of  the  respondents  to 
be  held  on  February  19th,  1906,  and  re- 
quested the  appellant's  attendance  at  the 
meeting,  as  should  the  respondents  decide 
the  case  was  one  for  relief  the  question  of 
the  appellant's  liability  to  make  repayment 
would  oe  considered. 

The  respondents  had  a  meeting  on 
February  19th,  1906,  which  the  appellant 
did  not  attend,  and  they  decided  to  allow 
the  appellant's  said  son,  P.  J.  Coulson,  7s,  6rf. 
a  weeK  outdoor  relief.  The  said  P.  J. 
Coulson  was  then  a  poor  lame  impotent 
person  and  not  able  to  work  or  maintain 
himself  and  was  likely  so  to  continue,  and 
then  became  chargeable  to  the  common 
fund  of  the  Darlington  Union. 

On  February  20th,  1906,  by  an  indenture 
of  post'YWXTotial  settlement  of  that  date,  made 
between  tne  appellant  of  the  one  part  and 
Mar^ret  Coulson  of  the  other  part,  after 
recitmg  that  the  settlor  had  six  childi^en  by 
his  first  wife,  all  of  whom  had  long  ago 
attained  their  majorities  and  had  for  many 
years  been  living  independently  of  the 
settlor  and  on  their  own  accounts,  and  that 
for  other  reasons  also  the  settlor  was  not 
desirous  of  making  any  provision  by  this 
present  deed  for  the  cnildren  of  his  said 
lormer  marriage,  in  consideration  of  the 
covenants  on  the  part  of  the  said  Margaret 
Coulson  therein  contained,  and  in  con- 
sideration also  of  the  love  and  natural 
affection  the  appellant  had  and  bore  towards 
the  said  Margaret  Coulson  and  her  son, 
James  Hutchinson  Coulson,  the  appellant 
as  settlor  conveyed  and  assigned  unto  the 
said  Margaret  Coulson  the  whole  of  his  real 
and  personal  estate  by  the  descriptions 
thereof  contained  in  the  schedule  thereto 
for  her  absolute  use  and  benefit,  and  in 
and  by  the  said  indenture  of  marriage 
settlement^  the  said  Margaret  Coulson  in 
consideration  of  the  said  conveyance  and 
assignment  covenanted  with  the  appellant 
as  follows,  that  is  to  say : 

"Firstly  that  she  the  said  Margaret 
Coulson  shall  and  will  at  all  times  here- 
after during  the  joint  lives  of  herself  and  her 
said  son  James  flutchinson  Coulson,  until  he 
shall  attain  the  age  of  thirty  years  or  sooner 
die,  support,  maintain,  clothe,  educate  and 
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provide  for  the  said  J.  H.  Coulson  in  a 
manner  saitable  to  the  settlor's  now  present 
condition  in  life ;  and 

'^  Secondly  that  she  the  said  Marearet 
Coulson  shall  and  will  at  all  times  Tiere- 
after  during  the  joint  lives  of  herself  and 
the  settlor  permit  the  settlor  to  reside  with 
her  rent  free  and  also  to  provide  for  him 
in  food  and  clothing  suitably  to  his  now 
condition  in  life,  it  being  always  understood 
that  the  settlor  shall  give  his  services  to  the 
said  Margaret  Coulson  in  and  about  her 
aifairs  and  the  management  thereof,  and 
particularly  in  and  about  the  management 
of  the  farm  and  farm  business,  which  is 
comprised  among  the  properties  equally  as 
if  he  the  settlor  were  the  paid  manager 
of  the  said  Margaret  Coulson,  but  without 
being  entitled  to  any  payment  as  manager." 

The  said  settlement  was  not  bonafide^  but 
was  executed  by  the  appellant  for  the 
purpose  of  defeating  the  then  contingent 
and  then  prospective  claims  of  the  re- 
spondents against  him,  for  the  outdoor 
maintenance  of  his  son  the  said  P.  J. 
Coulson,  under  43  Eliz.  c.  %  s.  7. 

On  February  24th,  1906,  by  letter  dated 
February  23rd,  1906,  the  clerk  to  the  re- 
spondents save  the  appellant  notice  that 
the  respondents  had  decided  to  allow  his 
son,  the  said  P.  J.  Coulson,  Is,  6c?.  a  week 
outdoor  relief  and  asked  the  appellant  to 
repay  the  same. 

By  letter  dated  February  26th,  1906,  the 
appjellant  replied  that  he  was  not  in  a 
position  to  repay  the  amount  of  the  relief 
granted  to  his  said  son  as  he  had  no  means, 
and  that  everything  belonged  to  his  wife 
the  said  Margaret  Coulson. 

The  respondents  oflfered  no  evidence  that 
the  appellant  was  possessed  of  any  means 
whatever,  or  that  he  was  of  sufficient  ability 
of  his  own  charges  to  relieve  and  maintain 
the  said  P.  J.  Coulson,  beyond  proof  that 
the  appellant  was  possessed  of  real  and 
personal  estate  of  considerable  value  im- 
mediately prior  to  his  execution  of  the  said 
settlement. 

The  respondents  contended : 

(a)  That  the  said  settlement  was  a 
voluntary  settlement  and  was  also  not 
made  btmafide^  and  that  Margaret  Coulson 
had  knowledge  that  such  settlement  was 
executed  to  defeat  the  claim  of  the  re- 
spondents, and  therefore  such  settlement 
was  as  against  the  respondents  fraudulent 
and  bad  under  the  statute  13  Eliz.  c.  5. 

(b)  That  as  the  said  settlement  assigned 
the  furniture  and  personal  estate  of  the 
settlor  it  should  have  been  registered  as  a 
bill  of  sale. 
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The  appellant  contended  : 

^a)  That  the  said  settlement  was  not  a 
voluntary  settles ^^^^  or  an  against  the  re- 
spondents fraudulent  and  void  under  13  Eliz. 
c.  5,  but  was  on  the  contrary  a  settlement 
made  bona  Jide  for  valuable  consideration, 
and  further  that  the  appellant  was  not 
under  any  duty  at  the  date  of  his  execution 
of  the  said  .settlement  (even  if  the  same  was 
a  voluntary  settlement)  to  have  regard  to  his 
then  prospective  and  then  contingent  liability 
or  possible  liability  to  the  respondents  in 
respect  of  their  maintenance  of  his  son, 
the  said  P.  J.  Coulson,  as  an  out-pauper, 
especially  as  the  appellant's  son  was  of  full 
age  and  emancipated,  and  had  theretofore 
supported  himself  by  his  own  exertions  and 
was  then  still  (so  far  as  the  appellant  knew) 
able,  although  unwilling,  to  support  himself 
and  his  said  wife  and  child  oy  his  own 
exertions.  During  the  hearing  the  appellant 
abandoned  the  contention  that  the  said 
P.  J.  Coulson  was  able  to  work  and  support 
himself. 

(b)  That  the  said  settlement  did  not 
require  registration  as  a  bill  of  sale,  as  upon 
the  execution  of  the  said  settlement  the 
possession  of  the  said  furniture  and  personal 
estate  passed  from  the  appellant  to  the  said 
Margaret  Coulson  who  nad  the  legal  title 
thereto. 

(c)  That  there  was  no  evidence  that  the 
appellant  was  possessed  of  any  means  what- 
ever, or  that  he  was  of  sufficient  ability  at 
his  own  charges  to  relieve  and  maintain  t\^ 
said  P.  J .  Coulson. 

We  were  of  opinion  and  did  determine 
and  adjudicate  : 

(a)  That  the  said  settlement  was  as 
against  the  respondents  fraudulent  and  void 
under  13  Eliz.  c.  5. 

(b)  That  the  said  settlement  was  the 
instrument  by  which  the  said  property  in 
the  said  furniture  and  personal  estate  passed 
to  the  said  Margaret  Coulson,  and  therefore 
should  have  been  registered  as  a  bill  of  sale. 

That  consequently  the  appellant  was 
of  sufficient  ability  at  his  own  charges  to 
relieve  and  maintain  the  said  P.  J.  Coulson, 
and  we  therefore  made  the  order  aforesaid. 
The  question  for  the  court  is,  whether  we 
the  said  justices  upon  the  above  statement 
of  facts  came  to  a  correct  decision  in  point 
of  law  1 

Arthur  F.  Pease. 

G.  A.  Maling. 

Thos.  Douglas. 

W.  L.  Vane. 

W.  Hustler  Hopkins. 

CiiAS.  H.  Backhouse. 

W.  Harding. 
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Terrell,  K.C.  (Archibald  Brown  with  him), 
for  the  appellant.— There  was  no  evidence 
before  the  justices  that  the  appellant  was 
of  sufficient  ability  to  maintain  his  son 
under  s.  6  of  the  Poor  Relief  Act,  1601. 
The  appellant  is  entirely  without  any 
property  of  his  own  and  must  be  so  while 
this  settlement  stands.  It  must  be  i  lupugned, 
if  at  all,  as  a  fraud  on  creditors  under 
13  Eliz.  c.  5,  but  under  that  statute  it  can 
only  be  set  iiside  as  against  creditors,  while 
at  the  date  at  which  it  was  executed  there 
were  no  creditors.  [He  cited  Vyse  v.  Broutm 
(1884),  13  Q.  B.  D.  199.] 

M(mtague  Lush,  K.C.  (S,  Davey  with  him), 
for  the  respondents,  were  not  called  on. 

Alverstone,  L.  C.  J. — I  desire  to  say  as 
little  as  possible  in  this  case,  because  it  is 
one  of  those  cases  where  the  facts  are  such 
as  to  tempt  one  to  say  a  good  deal.  The 
sole  question  for  us  is  whether  or  not,  upon 
the  facts  of  this  case,  the  justices  were  right 
in  finding  that  the  appellant  had  sufficient 
ability  to  maintain  his  son  to  the  extent  of 
7x.  6^.  per  week.  It  is  found  Uf)on  the  case 
that  up  to  February  20th  he  was  possessed 
of  very  large  sums  of  money  as  well  as  of 
considerable  real  and  personal  property. 
With  regard  to  what  happened  afterwards 
there  is  nothing  to  show  that  he  is  not 
capable  of  earning  money  or  of  continuing 
in  the  same  position.  His  liability  to  obey 
the  order  is  contested  on  the  ground  that 
upon  the  day  when  he  knew  the  order  was 
going  to  be  made,  and  with  considerable 
notice  some  time  before  as  to  what  was 
coming,  he  purports  to  convev  away  the 
whole  of  his  property  to  his  wife.  Whether 
that  deed  is  good  as  between  the  wife  and 
himself  I  care  not  ;  whether  creditors 
could  take  proceedings  against  him  and 
his  wife  to  have  this  deed  set  aside 
I  care  not.  I  am  quite  clearly  of  the 
opinion,  upon  the  facts  stated,  that  it 
was  open  to  the  justices,  coming  to  the  con- 
clusion as  they  did  that  he  at  any  rate  had 
fraudulently  got  rid  of  his  property,  to 
say  that  there  was  sufficient  evidence  of 
ability  to  maintain  his  son.  Therefore  I 
think  this  appeal  must  be  dismissed. 

Ridley,  J.— I  agree. 

Darling,  J.— I  am  of  the  same  opinion. 
I  do  not  put  my  judgment  at  all  upon  the 
ground  which  Mr.  Terrell  wished  to  argue, 
that  the  deed  was  not  void.  Here  is  a  state- 
mentofafindinginthiscase.  "The  said  settle- 
ment was  not  bona  fide,  but  was  executed 
by  the  appellant  for  the  purpose  of  de- 
feating the  then  contingent  and  then  pros 
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pective  claims  of  the  respondents."  The 
justices  afterwards  find  he  is  of  sufficient 
ability.  They  give  as  a  reason  "conse- 
quently "  which  relates  to  the  deed,  but  that 
is  a  finding  of  fact  that  it  is  not  bona  fide. 
It  is  not  a  question  of  law,  but  it  is  a  finding 
of  fact.  It  does  not  follow  that  it  may  not 
be  legally  good,  but  they  are  entitle  to 
come  to  the  conclusion  that  as  it  was  not 
bona  fide  at  all,  it  would  not  be  acted  upon  as 
between  these  people  so  as  to  reduce  the 
appellant  to  the  condition  of  a  man  with  no 
money  whatever,  and  so  as  to  reduce  him  to 
a  condition  in  wnich  he  would  not  have  at 
least  7«.  6<i.  a  week.  The  appellant  was  a 
man  of  very  considerable  property.  He 
conveys  specifically  the  sum  of  £1,000,  and 
the  sum  of  £2,000  and  real  estate  and 
farming  stock,  and  so  on,  and  the  justices 
may  well  have  come  to  the  conclusion^  seeing 
that  he  enters  into  no  covenant  to  give  the 
whole  of  his  time  to  the  management  of 
this  farm,  that  he  could  if  he  liked  earn 
money  over  and  above  the  doing  of  his 
work  about  the  farm,  and  that  if  he  was 
left  with  no  pocket-money  at  all  that  he 
would  earn  money,  and  that  then  he  would 
be  in  a  position  to  support  his  son.  They 
may  also  have  come  to  the  conclusion,  and 
I  can  imagine  that  they  would,  that  the 
deed  not  being  a  bona  Me  deed,  it  was 
absurd  to  suppose  that  this  man,  living  in 
the  house  witn  his  wife  to  whom  he  had 
made  over  all  his  property,  would  be  left 
without  7«.  Qd,  in  his  pocket  at  any  given 
time.  I  think  their  decision  can  be  sup- 
ported for  the  reasons  I  have  given,  even  if 
it  could  not  be  supported— as  to  w^hich  I  say 
nothing— upon  the  reasons  which  they  them- 
selves have  given. 

Appeal  dismissed. 

Solicitors  for  the  appellant:  Smith, 
Rundell  &  Co.,  for  H.  Hodgson,  Darlington, 

Solicitor  for  the  respondents :  J.  F. 
Latimer,  Darlington. 
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October  31,  1906. 

Hunt  v.  Green. 

Tramway— Passenger— ^ona  Me  loss  of 
ticket  —  Demand  to  deliver  up  his 
ticket  or  pay  his  fare— Byelaw. 

A  byelaw  of  a  tramtvay  company  jn'oyided: 
"  EcLch  jjdssenger  shall  show  his  ticket  if 
and  when  required  to  do  so  to  the  conductor 
or  any  duly  authorised  servant  of  the 
company  and  shall  also  when  required 
to  do  so  either  deliver  up  his  ticket  or 
fxiy  the  fare  legally  demandable  for  the 
distance  travelled  by  such  pa^ssenger" 
The  respondent,  on  entering  the  car, 
paid  his  fare  and  received  a  ticket.  In 
the  course  of  the  journey  he  lost  it.  On 
being  asked  to  produce  his  ticket  by  the 
inspector  he  uhis  unable  to  do  so, 
though  the  conductor  admitted  he  had 
paid  for  and  received  one.  The  respon- 
dent was  then  asked  to  produce  his 
ticket,  or  pay  the  fare  or  leave  the  car, 
but  failea  to  comply  unth  any  of  these 
requests.  He  was  summoned  for  a 
breach  of  the  byelaw. 

Held,  that  the  byelaw  teas  Treasonable,  and 
t/ie  resjxmdent  had  infringed  it. 

Case  stated  by  justices  acting  in  and  for 
the  city  of  Norwich. 

The  appellant,  George  W.  Hunt,  is  an 
inspector  employed  by  the  Norwich  Electric 
Tramway  Company. 

The  resi)ondent,  George  Green,  is  a 
merchant  tailor  at  Norwich  and  an  alder- 
man. 

On  15th  May,  1906,  the  respondent  ap- 
peared before  us,  the  undersigned  justices, 
sitting  as  a  court  of  summary  jurisdiction 
at  the  Guildhall,  in  the  said  citv,  to  answer 
three  separate  informations  laia  by  the  ap- 
pellant, two  only  of  which  are  the  subject 
of  this  case.  Of  these  two  informations 
one  charged  the  respondent  for  that  he  on 
the  28th  April,  1906,  at  St.  Giles  Street  in 
the  said  city,  did  unlawfully  offend  against 
a  certain  byelaw  made  in  pursuance  of  and 
in  accordance  with  the  Tramways  Act,  1870, 
in  that  he,  being  a  passenger  upon  a  car 
upon  the  tramway  there  belonging  to  the 
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Norwich  Electric  Tramway  Company,  did 
refuse,  when  required  to  do  so,  either  to 
deliver  up  his  ticket  or  to  pay  the  fare 
legally  demandable  for  the  distance  travelled 
over  hy  him  as  such  passenger,  contrary  to 
the  said  byelaw,  and  the  other  charged  the 
respondent  for  that  he  on  the  same  day  and 
at  the  same  place  did  unlawfully  offend 
against  a  certain  byelaw  made  as  aforesaid 
in  that  he  being  a  passenger  as  aforesaid, 
did  refuse,  upon  demand,  to  pay  to  the  in- 
formant, a  auly  authorised  servant  of  the 
company,  the  fare  legallv  demandable  for 
the  distance  travelled  ;  that  is  to  say,  the 
sum  of  \d.,  contrary  to  the  said  byelaw.  A 
printed  copy  of  tne  tramway  company's 
byelaws  accompanies  and  forms  part  of  this 
case. 

Byelaw  10  is  as  follows  :  '*  Each  passenger 
shall  show  his  ticket  if  and  when  required 
to  do  so  to  the  conductor  or  any  duly  autho- 
rised servant  of  the  company  and  shall 
also  when  required  to  do  so  either  deliver 
up  his  ticket  or  pay  the  fare  legally  demand- 
able  for  the  distance  travelled  over  by  such 
passenger." 

It  was  proved  before  us  at  the  hearing 
that  the  respondent  entered  the  car  at  one 
of  the  outskirts  of  the  city  to  return  into 
the  city  ;  that  soon  after  the  car  started  he 
paid  his  proper  fare  to  the  conductor  in 
charge  and  received  from  him  a  ticket ; 
that  during  the  journey,  and  after  receiving 
the  ticket,  the  car  became  over  full  of 
passengers  ;  that  the  respondent  complained 
of  this ;  that  he  gave  up  his  seat  to  some 
lady  who  was  unprovided  with  a  seat ;  and 
that  he  remained  standing  for  several 
minutes.  When  the  car  had  proceeded 
some  distance  along  St.  Giles  Street  the 
appellant  entered  it  to  make  his  inspection 
of  tickets.  He  addressed  the  respondent 
personally  and  requested  the  production  of 
nis  ticket.  The  appellant  was  then  informed 
by  the  respondent,  in  a  complaining  tone, 
that  the  car  had  been  overcrowded,  that  he 
had  changed  his  seat  and  he  could  not  find 
his  ticket,  saying  it  must  be  on  the  seat  or 
on  the  floor  or  somewhere ;  that  the  con- 
ductor was  called  in  and  stated  that  the 
respondent  had  paid  his  fare  and  had 
received  a  ticket ;  that  a  slight,  hurried 
search  was  made  for  the  ticket,  and  some 
further  remarks  immaterial  to  this  case 
passed  between  the  parties ;  that  the  ap- 
pellant then  renewed  his  request  for  the 
production  of  the  ticket,  saying,  "  You  must 
produce  your  ticket  or  pav  the  fare  " ;  that 
the  respondent  failed  to  do  either  ;that  the 
car  was  then  stopped  by  order  of  the  appel- 
lant ;  that  he  then  said  to  the  respondent, 
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"  Produce  your  ticket  or  pay  your  fare,  or 
leave  the  car";  that  the  respondent  failed 
to  comply  with  any  of  these  requirements, 
and  completed  his  journey  in  the  car. 

On  the  hearing  of  the  information  first  set 
forth  in  this  case  it  was  pointed  out  by  the 
respondent's  counsel  and  admitted  by  the 
appellant's  counsel,  that  under  the  circum- 
stances there  was  no  authority  for  the  ap- 
pellant's request  that  the  respondent  should 
leave  the  car  there  and  then,  and  it  was 
contended  on  behalf  of  the  respondent  that 
he  had  not  offended  against  byelaw  10  as 
alleeed,  inasmuch  as  no  request  had  been 
made  to  him  by  the  appellant  to  deliver  up 
his  ticket  or  i)ay  the  fare  as  set  forth  in  the 
information  ;  and  with  regard  to  the  infor- 
mation secondly  set  forth  in  this  case, 
charging  non-payment  of  fare  on  demand  for 
^Niyment  of  the  fare  under  the  same  byelaw, 
it  was  contended  that  the  demand  to  pay 
was  legal  whether  coupled  with  the  alter 
native  demand  to  deliver  up  the  ticket  or 
not,  and  that  i>avment  having  been  refused 
the  byelaw  had  been  infringed.  It  was  not 
suggested  by  the  api)ellant  that  the  respon- 
dent had  not  lost  his  ticket.  On  the  other 
hand,  the  respondent's  counsel  contended 
that,  according  to  the  true  and  strict  con- 
struction of  the  language  of  that  byelaw,  it 
did  not  admit  of  a  request  for  payment  of 
a  fare  if  unaccompanied  with  an  alternative 
request  for  the  delivering  up  of  the  ticket 
which  this  byelaw  assumed  was  then  being 
improperly  withheld. 

We  found  as  a  fact  that  the  respondent 
had  lost  his  ticket :  that  at  no  time  did  the 
appellant  reuuire  the  re.Hix>ndent  in  so  many 
words  to  "  deliver  up "  his  ticket,  nor  dia 
he  require  him  in  so  many  words  to  "  de- 
liver up  "  his  ticket,  or,  in  the  alternative,  to 
pay  his  fare,  the  request  being  first  of  all 
that  the  respondent  should  produce  his 
ticket ;  next,  when  the  ticket  could  not  be 
found^  that  he  should  produce  his  ticket  or 

Eay  his  fare  :  and  finally,  when  the  car  had 
een  stopped,  that  he  should  produce  his 
ticket,  pay  his  fare,  or  leave  the  car.  Con- 
sequently we  came  to  the  conclusion^  as 
regarded  the  first-mentioned  information, 
that  no  offence  within  the  meaning  of  bye- 
law 10  had  been  committed,  and  as  re^rds 
the  other  that  it  disclosed  no  offence  within 
the  meaning  of  byelaw  10.  In  this  view  we 
felt  supported  by  the  observation  that  fell 
from  LiNDLEY,  L.J.,  in  the  case  of  Lowe  v. 
Vdp,  [1896]  1  Q.  B.  256 ;  60  J.  P.  232,  and 
as  regards  the  appellant's  contention  that 
the  payment  of  the  fare  could  be  demanded 
under  this  byelaw  without  any  alternative 
I'equest,  we  referred  him  to  the  preceding 
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byelaw.  No.  9,  as  applicable  to  such  a  case, 
while  pointing  out  to  him  that  the  respon- 
dent had  complied  with  byelaw  No.  9  when 
he  made  the  payment  to  the  conductor  in 
the  first  instance.  For  the  reasons  above 
given  we  dismissed  both  informations. 

For  the  information  of  the  court  we 
think  it  proper  to  state  that  the  third  in- 
formation referred  to  in  i>aragraph  3  of 
that  case  as  not  being  the  subject  of  this  case 
charged  the  respondent  for  that  he  on  the 
same  day,  at  the  same  place,  did  unlawfully 
offend  against  a  certain  pyelaw,  in  that 
being  a  passenger  as  aforesaia  he  did  refuse 
to  show  his  ticket  when  required  to  do  so, 
contrary  to  said  byelaw  No.  10.  This  in- 
formation we  dismissed  on  the  authority  of 
Lowe  V.  Volp^  sujrt-a^  on  the  ground  that 
the  defendant  having  lost  his  ticket  had  not 
any  ticket  to  show. 

The  question  upon  which  the  opinion  of 
the  court  is  asked  is  whether  our  decision 
regarding  the  two  informations  and  the  facts 
as  here  stated  were  right  in  law,  or  whether 
we  ought  to  have  convicted  the  respondent 
in  respect  of  either  or  both  of  these  charges 
brougnt  against  him. 

G.  Wild. 

Chaales  Cunnell. 

T.  Farear  Ranson, 

E.  J.  Caley. 

C.  S.  Gilmore. 

C.  Walsfi,  for  the  appellant— The  respon- 
dent should  have,  oeen  convicted  of  an 
offence  under  this  byelaw.  He  must  deliver 
up  his  ticket  or  pay  the  fare.  If  he  has 
already  paid  the  fare  he  can  recover  it  after- 
wards from  the  company.  Hanks  v.  Bridg- 
marij  [1896]  1  Q.  B.  526  :  60  J.  P.  312,  is 
precisely  in  point  [He  also  cited  Loive  v. 
VolPi  supra,] 

Clauffhton  Scott,  for  the  respondent— 
There  is  a  difference  between  producing  a 
ticket  and  delivering  ui>  a  ticket,  which  is 
.specially  ijointed  out  in  Lindley,  L.J.'s, 
judgment  in  Lowe  v.  Volp,  supra.  It  was 
admitted  that  the  fare  had  been  imid  and 
the  ticket  lost.  The  byelaw  assumes  that 
the  ticket  is  being  improiierly  withheld, 
which,  it  is  admitted,  is  not  the  case  here. 

Alverstone,  L.C.J.— I  confess  that  when 
this  case  was  first  started  by  Mr.  Wals/i, 
my  leaning  as  to  what  the  decision  ought 
to  be  was  in  favour  of  Mr.  Scott,  I 
am  satisfied  that  I  was  wrong  from  not 
apiireciating  the  rules  laid  down  in  cases 
which,  though  not  absolutely  binding  upon 
us,  we  ought  not  to  differ  from  if  we 
are  clearly  of  opinion  that  their  reasons 
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were  not  improper  either  on  authority 
or  some  other  substantial  ground.  This 
byelaw  embraces  two  offences :  "  Each 
passenger  shall  show  his  ticket  (if  any) 
when  required  so  to  do,  to  the  conductor  or 
any  duly  authorised  servant  of  the  company," 
and  in  any  respect  of  that  he  can  be  sum- 
moned under  s.  26  for  not  showing  his 
ticket  As  to  that  it  has  been  pointed  out 
by  Lord  Lindley  that  if  he  had  lost  it,  if 
it  was  on  the  floor,  under  the  foot  of  some 
other  passenger,  or  for  the  moment  not 
forthcoming  and  beyond  his  power,  he  could 
hot  be  convicted  for  not  showing  it.  "And 
shall  also  when  required  to  do  so  cither 
deliver  up  his  ticket  or  pay  the  fare  legally 
demandaole  for  the  distance  travelled  over 
by  such  passenger."  Now  Lord  Lindley 
has  pointed  out  for  the  protection  of  the 
tramway  companies  that  that  creates  a  duty 
on  the  passenger,  the  breach  of  which  might 
subject  him  to  be  summoned  under  s.  26, 
namely,  though  he  may  have  a  right  to  get 
the  money  back  if  he  is  not  in  a  position  to 
produce  the  voucher  or  ticket,  he  can  be 
called  upon  to  pay  the  fare.  Now,  that 
being  the  state  of  things  in  this  case,  the 
final  demand  made  upon  the  gentleman  was 
to  produce  the  ticket,  to  pay  a  penny,  or  to 
leave  the  car ;  and  it  was  decided  by  the 
magistrates  that  under  the  circumstances 
they  could  not,  or  ought  not,  to  convict,  be- 
cause he  had  not  been  called  upon  to  deliver 
up  his  ticket.  It  seems  to  me  that  would 
be,  assuming  the  byelaw  to  be  a  reasonable 
byelaw  as  the  courts  have  held,  and  as  I 
certainly  think  it  is,  reducing  the  thing  to 
an  absurdity.  The  actual  words  of  the 
byelaw  are :  "  when  required  to  do  so  de- 
liver up  his  ticket  or  pay."  Now  here  he  is 
called  upon  to  produce  the  ticket  or  pay. 
It  seems  to  me  it  would  be  frittering  away 
that  which  would  be  otherwise  a  substantial 
matter  from  that  point  of  view  if  they  were 
to  hold,  when  the  man  refused  to  pay,  the 
offence  had  not  been  committed.  I  think 
on  that  particular  ground  the  decision  of 
the  magistrates  was  wrong,  and  the  case 
must  go  back  for  further  consideration,  not 
of  necessity  to  convict,  because  it  is  one  of 
those  cases  where  the  magistrates  would 
have  discretion,  but  certainly  it  appears  to 
me  it  is  a  case  where  this  gentleman, 
whether  he  is  the  chainnan  of  the  tramway 
committee  or  an  alderman,  or  not,  has  been 
treated  in  the  way  we  have  heard,  and  that 
matter  should  be  seriously  considered  by  the 
magistrates  before  they  impose  anything  in 
the  nature  of  a  read  penalty.  We  must 
decide  in  favour  of  the  appellant  with  costs, 
and  it  must  go  back. 
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Ridley,  J.— I  agree. 

Darling,  J.— I  am  of  the  same  opinion. 
Before  they  impose  no  sort  of  penalty  I 
think  the  ma^strates  in  this  case  should 
carefully  consider  how  very  easy  it  is  for 
persons  to  say  they  have  lost  their  tickets, 
or  even  to  lose  tickets  by  not  taking  proper 
care  of  them.  The  proper  person  to  suffer 
is  the  careless  person  who  does  not  take 

§  roper  care  of  his  ticket,  and  put  it  beyond 
ispute  that  he  is  not  a  dishonest  person 
who  has  not  paid  his  fare,  but  is  an  honest 
person  who  has  paid  it 

Solicitors  for  the  appellant :  Crowders, 
Vizard,  Oldham  &  Co.,  for  Mills  and  Reeves, 
Norwich. 

Solicitor  for  the  respondent :  F.  G. 
Hatch. 
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Xoveniber  6,  190U. 

(Before  Alverstone,  L.C.J.,  Ridley  and 
Darling,  JJ.) 

Allworthy  and  Walker  v,  Clayton. 

Pawnbrokers— Loss  of  pledge— Neglect  to 
deliver  —  Reasonable  excuse  —  Pawn- 
brokers Act,  1872  (35  &  36  Vict  c.  93), 
s.  3L 

TIte  respondent  pledged  a  sewing  viac/dne 
loith  the  appellants^  wko^  while  acting 
honestly  in  the  matter^  lost  the  respon- 
dents sewing  nvachine^  and  being  no 
longer*  in  possession  ojf  it  neglected  to 
give  it  up  to  the  respondent  on  Jier 
tendering  the  principal  sum  and  profit 
within  one  year  of  the  date  of  the 
pledge. 

Held,  that  the  appellants  were  not  tvithout 
rea>sondble  excuse  foi*  tfieir  failure  to 
deliver  up  the  pledge  and  triat,  thci'e- 
fore^  they  had  convtidtted  no  offence 
aaainst  «.  31  of  the  Pavmbroke^'s  Act, 
1872. 

Case  stated  by  me  the  undersigned  Albert 
Rowland  Cluer,  one  of  the  magistrates  of 
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the  police  courts  of  the  metropolis,  for  the 
purpose  of  obtaining  the  opinion  of  the 
Hign  Court  on  questions  of  law  which  arose 
before  me  as  hereinafter  stated. 

At  a  court  of  summary  jurisdiction  holden 
at  the  Old  Street  Police  Court,  one  of  the 
l)olice  courts  of  the  metropolis,  on  the 
30th  day  of  July,  1906,  an  information 
bearing  date  the  16th  day  of  July,  1906, 
preferred  by  the  respondent  against  the 
api)ellants  under  s.  31  of  the  Pawnbrokers 
Act,  1872,  charging  that  they  the  appellants 
on  the  7th  day  of  July,  1906,  had,  being 
mwnbrokers  within  the  meaning  of  the 
Pawnbrokers  Act,  1872,  unlawfully  and 
without  reasonable  cause  refused  to  aeliver 
to  the  respondent  a  pledge,  to  wit,  a  sewing 
machine  and  stand,  of  the  {)awnticket  for 
which  the  said  resi)ondent  was  then  the 
holder,  which  she  offered  to  deliver  to  the 
appellants  having  tendered  them  within  one 
year  of  the  time  when  the  said  sewing 
machine  and  stand  were  pledged  the 
principal  sum  of  £1  and  profit  whereby  she 
was  then  entitled  to  the  delivery  of  the 
said  pledge,  was  heard  and  determined  by 
me,  and  upon  such  hearing  I  found  in 
favour  of  the  respondent  and  convicted  the 
appellants  and  ordered  them  to  deliver  up 
the  machine  to  the  respondent  on  payment 
of  the  principal  sum  and  interest,  and  I 
also  ordered  the  appellants  to  jiay  to  the 
respondent  the  sum  of  six  shillings  by  way 
of  costs. 

Upon  the  hearing  of  the  said  information 
the  following  facts  were  either  admitted  or 
proved  in  evidence  before  me  : 

1.  The  appellants  are  licensed  iiawn- 
brokers  witnin  the  meaning  of  the  Pawn- 
brokers Act,  1872. 

2.  On  the  29th  February,  1904,  the 
resiK)ndent  pledged  with  the  appellants  a 
Singer  sewing  machine  with  its  stand  for 
£1  then  advanced  by  the  appellants  to  the 
resjiondent  on  the  security  thereof.  The 
Singer  sewing  machine  was  the  property  of 
the  respondent  at  the  time  of  the  said 
pledge. 

3.  The  said  pledge  was  renewed  by  the 
respondent  on  the  29th  March,  1905,  and  on 
the  5th  May,  1905,  and  ultimately  on  the 
7th  July,  1906,  the  respondent  sent  her  son 
to  redeem  the  said  pl^ge,  and  he  paid  to 
the  appellants  the  amount  then  due  to 
them  for  principal  and  interest  due  thereon. 

4.  The  appellants  handed  to  the  re- 
spondent\s  son  a  Singer  sewing  machine 
with  stand  which  the  res^ndent  returned 
to  the  appellants  as  not  being  thr  one  which 
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she  pledged,  and  I  found  as  a  fact  that  it 
was  not  the  one  she  had  pledged  with  the 
appellants.  I  also  found  as  a  fact  that  the 
appellants  had  not  delivered  to  the  re- 
spondent the  said  sewing  machine  pledged 
by  her,  and  that  the  respondent  was  the 
person  entitled  to  have  delivery  thereof 
under  the  Pawnbrokers  Act,  1872.  The 
appellants  contended  that  the  sewing 
machine  tendered  by  them  to  the  re- 
spondent was  the  machine  pledged  by  her. 
I  found  that  the  appellants  had  acted 
honestly  in  the  matter,  but  they  had  lost 
the  respondent's  sewing  machine  and  were 
unable  to  give  any  account  of  what  had 
become  of  it. 

5.  There  was  no  evidence  tendered  that 
the  said  machine  pawned  bjr  the  respondent 
with  the  appellants  was  still  in  the  possession 
of  the  appellants,  and  I  found  as  a  fact  on 
the  evidence  of  the  appellants  that  it  was 
not  in  their  possession  on  the  7th  day  of 
July,  1906,  nor  had  it  since  been  in  their 
possession. 

6.  By  consent  of  the  apjiellants  the  sum- 
mons is  to  be  taken  as  having  been  amended 
by  substituting  the  word  *'  neglected  "  for 
the  word  **renised,"  and  by  two  other 
granmiatical  alterations. 

7.  It  was  contended  for  the  apjpellants 
that  they  had  not  neglected  to  deliver  the 
said  pledge  to  the  respondent  without 
reasonable  excuse  within  the  meaning  of 
s.  31  of  the  Pawnbrokers  Act,  1872,  as  the 
machine  was  no  longer  in  their  possession, 
and  that  even  if  they  had  been  negligent  in 
losing  the  machine,  such  negligence  did  not 
render  them  liable  to  be  convicted  of  the 
offence  of  neglecting  without  reasonable 
cause  to  deliver  a  {Hedge  to  a  person  en- 
titled to  have  delivery  thereof  under  that 
section,  and  also  that  it  was  impossible  for 
them  to  obey  an  order  to  deliver  up  the  said 
sewing  machine. 

8.  I  was  of  opinion  tliat  the  appellants 
had  lost  the  machine,  and  were  therefore 
without  reasonable  excuse  for  neglecting  to 
deliver  the  machine  to  the  respondent,  and 
accordingly  I  convicted  the  said  appellants 
under  the  said  section  and  ordered  them  to 
deliver  the  said  sewing  machine  to  the 
respondent  on  payment  of  the  amount  of 
the  loan  and  profit.  I  was  unwilling  to 
impose  a  {)enalty  in  the  circumstances  of 
the  case,  inasmuch  as  there  was  no  wilful 
neglect  on  the  part  of  the  appellants,  and  if 
I  had  under  s.  46  compensated  the  re- 
spondent by  imiK>sing  a  penalty,  the  penalty 
would  have  been  necessarily  a  large  sum 
of  money. 
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The  Questions  for  the  opiDion  of  this 
honoaraole  court  are : 

1.  Whether  I  was  right  ia  law  in  deciding 
that  the  appellants  had  neglected  to  deliver 
the  pledge  without  reasonable  excuse. 

2.  Whether  I  was  right  in  law  in  order- 
ing the  delivery  of  the  i)ledge  when  the 
appellants  had  not  possession  of  it  on  the 
7th  day  of  July,  1906,  nor  since  that  date. 

If  the  court  is  of  opinion  that  the  appel- 
lants were  properly  convicted  then  the  said 
conviction  shall  stand,  but  if  the  court 
should  be  of  a  contrary  opinion,  the  said 
conviction  is  to  be  quashed. 
Given  under  my  hand  this  9th  day  of 
August,  1906. 

(Signed)       A.  R.  Clubr, 
One  of  the  magistrates  of  the  police 
courts  of  tne  metropolis  sitting 
at  the  court  of  summary  juris- 
diction at  Old  Street. 
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Section  31  of  the  Pawnbrokers  Act,  1872, 
is  :  "  If  a  pawnbroker,  without  reasonable 
excuse  (proof  whereof  shall  lie  on  him), 
neglects  or  refuses  to  deliver  a  pledge  to 
the  person  entitled  to  have  delivery  thereof 
under  this  Act,  he  shall  be  guilty  of  an 
offence  against  this  Act,  and  a  court  of 
summary  jurisdiction  may,  if  the  court 
thinks  fit,  with  or  without  imposing  a 
penalty,  order  the  delivery  of  the  pledge  on 
payment  of  the  amount  of  the  loan  and 
profit." 

C.  L.  Attenborougk^  for  the  appellants.— 
There  is  no  remedy  but  a  civil  one,  as  the 
appellants  have  not  got  possession  of  the 
pledge,  and  that  is  a  reasonable  excuse 
for  non-delivery  {Shackell  v.  West  (1859), 
2  El.  &  EL  326  ;  24  J.  P.  22). 

No  one  appeared  for  the  respondent. 

Alveestone,  L.C.J.— In  my  judgment  the 
magistrate  ought  not  to  have  convicted  in 
this  case.  It  is  found  by  the  magistrate, 
and  there  is  no  evidence  to  the  contrary, 
that  the  pawnbrokera  had  not  got  possession 
of  the  particular  article.  They  were  liable 
civilly,  but  this  was  a  criminal  proceeding. 
The  words  of  s.  31  are  "  without  reasonable 
excuse."  They  had  the  best  of  all  excuses, 
namely,  that  they  had  not  got  the  article. 
Whatever  the  rights  of  the  piedeer  may  be, 
these  facts  cannot  make  the  pledgees  guilty 
of  a  criminal  offence  under  this  section. 

Darijng  and  Ridley,  JJ.,  concurred. 
Appeal  allowed  and  conviction 
quatlud. 

Solicitors  for  the  appellants :  Attonborongh 
&  Sons. 


Light  railway— Refusal  to  pay  fare- 
No  intention  to  defraud  —  Byelaw— 
Validity. 

The  am^ellant  wor  summoned  for  unlato- 
ftUly  refiisinff  to  pay  the  /are  legally 
demaiutahle  for  Ids  journey  on  •  the 
WakefUld  and  District  Light  Bail  way. 
The  apj^llanty  accompanied  by  his 
nephe^o^took  two  tickets  to  Newton  Hill^ 
the  fare  being  5rf.,  and  requested  the 
conductor  to .  set  him  doum  at  the 
Queen's  Hotel,  which  is  a  place  wtiei^e 
cars  stop  on  request.  The  coiuluctor 
forgot  to  stoj)  and  the  appellant  was 
carried  200  or  250  yards  past  his 
destination.  The  apf)ellant  did  not 
leave  the  car,  and  on  being  spoken  to 
said  he  wa^  going  to  retnain  on  the  car 
oa  a  jwotest,  and  afterwards  tliat  he 
was  going  to  the  office  of  the  company 
to  lodge  a  complaints  He  refused  to 
pay  the  extra  fare  of  tti^  jxissing  Newton 
Hill  or  to  give  his  name  and  address^ 
which  he  said  he  would  only  give  to  the 
manager.  An  inspector  accomjMinied 
the  appellant  to  the  office,  whe^'e  fie  gave 
his  nanie  and  address  and  lodged  his 
complaint.  He  was  summoned  for 
refusing  to  pay  the  excess  fare  und/r 
a  byelaw  which  jjrovided  that  ^^  Each 
jxissenger  shall  upon  demand  nay  to 
the  conductor  or  other  duly  autfiorised 
officer  of  the  company  the  fare  legally 
demandable  for  the  journey'' 

Held,  that  the  byelaw  was  good,  and  that 
the  appellant  could  be  convicted,  though 
there  woa  no  intention  to  defraud. 

Case  stated  by  justices  for  West  Riding 
of  Yorks. 

At  a  court  of  summary  jurisdiction  sitting 
at  the  Court  House,  Wakefield,  on  29th 
January,  1906,  an  information  was  preferred 
by  Thomas  Tate,  traffic  superintendent,  on 
behalf  of  the  Wakefield  and  District  Light 
Rail.  Co.  (hereinafter  called  the  respon- 
dents), under  the  byelaws  of  the  said  com- 
Eny  against  Silas  Cadwallader  Tuffley 
sreinafter  called  the  appellant),  for  that 
on  the  12th  January,  1906,  at  Outwood, 
then  being  a  passenger  on  the  railway  there 
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of  the  Wakefield  and  District  Light  Rail. 
Co.,  did  upon  demand  unlawfully  refuse  to 
pay  the  fare  legally  demandable  for  his 
journey  to  a  duly  authorised  officer  of 
the  said  company,  contrary  to  the  byelaws 
of  the  said  company  and  to  the  statute. 

Upon  the  hearing  of  the  said  information 
the  following  facts  were  proved : 

The  Wakefield  and  District  Light  Railway 
is  a  railway  constructed  by  the  Wakefield 
and  District  Light  Rail.  Co.,  under  the 
Wakefield  and  District  Li^ht  Railway 
Order,  1901,  made  by  the  Light  Railway 
Commissioners  in  pursuance  of  the  Light 
Railways  Act,  1896.  By  s.  109  of  the 
Railways  Clauses  Consolidation  Act.  1845, 
which  18  incorporated  in  the  said  Order,  the 
company  are  empowered  to  make  byelaws. 
This  power  has  been  exercised  and  the  bye- 
laws made  thereunder  have  been  duly 
sanctioned. 

On  the  day  named  the  appellant  joined  a 
tramcar  running  on  the  Wakefield  and 
District  Light  Railway  between  Leeds  and 
Wakefield^  at  Briggate.  Leeds.  He  was 
accompamed  by  his  nepnew,  a  youth  named 
Longden,  and  at  Thwaite  Qate  took  two 
tickets  to  Newton  Hill  on  the  outskirts  of 
Wakefield,  the  fare  being  fivepence.  He 
reauested  the  conductor.  Alfred  John 
OsDorne,  at  the  time  of  taking  the  tickets 
to  set  him  down  at  the  Queen's  Hotel, 
Outwood  (295  yards  past  the  4d  staffe  ana 
1,025  yards  short  of  tne  bd,  stage),  which  is 
a  place  where  cars  stop  on  request ;  at  the 
time  of  making  the  request  the  car  was  five 
miles  distant  from  the  Queen's  Hotel.  The 
conductor  forgot  to  stop  at  the  Queen's 
Hotel  as  desired,  as  he  was  inside  collecting 
fares  from  other  pa.ssengers,  and  the  appel- 
lant and  his  nephew  who  had  descended  to 
the  platform  were  carried  on  some  200  or 
250  yards  past  the  point  at  which  they 
wished  to  alight.  The  conductor  was  spoken 
to  and  the  car  was  stopped,  but  not  at  the 
place  desired.  On  the  car  being  stopped 
the  youth  Longden  got  off  taking  the  two 
tickets  with  him,  but  the  appellant  remained 
on  the  car.  Upon  being  spoken  to  by  the 
conductor  after  the  car  restarted,  the  appel- 
lant at  first  said  he  was  going  to  ride  on  the 
car  as  a  protest  against  being  taken  past  his 
destination,  and  afterwards  that  he  waa 
going  on  tne  car  to  the  office  to  make  a 
complaint  to  the  manager  of  the  company. 
The  conductor  told  him  he  could  riae  to 
Newton  Hill  as  he  had  paid  his  fare. 
Before  and  after  (massing  Newton  Hill  the 
conductor  asked  him  for  his  faro  forward, 
which  he  refused  to  pay,  saying  he  was 
going  to  see  the  manager  to  protest  against 
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the  conduct  of  the  conductor.  He  repeated 
that  he  was  going  to  the  office  to  make  a 
complaint  and  refused  to  give  his  name  and 
address.  After  the  car  had  passed  the  end 
of  the  Newton  Hill  stage,  Inspector 
McQivney  of  the  company's  service  joined 
the  car,  and  from  what  was  said  to 
him  by  the  conductor  he  spoke  to  the 
appellant  who  refused  to  pay  his  fare  or 
give  his  name  and  address,  and  said  he 
should  continue  on  the  car  until  he  was 
turned  off  or  locked  up,  as  he  intended  to 

go  to  the  manager  to  protest,  and  said 
e  would  give  ms  name  and  address  to 
the  manager.  A  little  nearer  Wakefield 
Inspector  McLean  of  the  company's  service 
ioined  the  car.  He  asked  the  appellant  for 
his  ticket,  and  the  appellant  told  him  at 
first  he  had  one  and  then  said  he  had  not. 
He  said  he  was  going  to  see  the  inanager 
and  refused  to  pay  his  fare  or  give  his  name 
and  address.  The  appellant  remained  on 
the  car  without  paying  his  fare  or  giving 
his  name  and  address  until  it  arrived  at  the 
office  of  the  company,  which  is  a  2d.  fare 
from  Newton  Hin,the  stage  to  which  api)el- 
lant  had  booked.  McGivney  accompanied 
the  appellant  to  the  office,  and  as  Mr.  Tate, 
the  traffic  superintendent,  was  not  in, 
appellant  wished  to  wait  outside,  but 
McGivney  detained  him  in  the  room 
(twenty  minutes)  until  Mr.  Tate  arrived,  as 
appellant  would  not  give  his  name  to 
anyone  except  the  manager.  Immediately 
on  the  arrival  of  Mr.  Tate,  the  traffic  super- 
intendent, appellant  gave  his  card  con- 
taining his  name  and  address  and  made  his 
complaint. 

On  17th  January,  1906,  a  summons  was 
issued  against  the  appellant  under  byelaw 
No.  10  of  the  company's  byelaws,  which 
provides  as  follows : 

*^  Each  passenger  shall  upon  demand  pay 
to  the  conductor  or  other  duly  authorised 
officer  of  the  company  the  fare  legally 
demandable  for  the  journey." 

On  the  facts  as  stated  there  was  no  material 
difference  between  the  parties.  It  was  con- 
tended, however,  on  behalf  of  the  appellant 
that  a  byelaw  constituting  an  offence  for  a 
mere  refusal  under  the  foregoing;  circum- 
stances to  pav  a  fare  without  intent  to 
defraud  alleged  or  proved,  was  bad,  and  in 
support  of  this  contention  we  were  referred 
to  tne  cases  of  Dearden  v.  Townsend  (1865), 
L.  R.  1  Q.  B.  10,  Bentham  v.  Hoyle  (1878), 
3  Q.  B.  D.  289,  and  Dyson  v.  London  and 
NoHh  Western  Rail.  Co.  (1881),  7  Q.  B.  D. 
32.  Intent  to  defraud  was  in  fact  never 
suggested. 
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Upon  fall  consideration  of  the  foregoing 
cases,  of  i/rhich  the  first  was  not  decided 
npon  the  ground  relied  upon  by  the  appel- 
lant, and  of  Heap  v.  2>ay  (1887).  51  J.  P.  214, 
and  Hanks  v.  Bridgman.  [18961 1  O.  B.  253. 
61  J.  P.  312,  t(^ther  with  the  Regulation  of 
Railways  Act,  1889  (52  &  53  Vict.  c.  57), 
s.  5  (1),  which  Act  is  later  in  date  than  the 
cases  relied  upon,  we  were  of  opinion  that 
the  byelaw  was  good,  and  we  therefore 
convicted  the  appellant  of  the  offence 
charged  on  the  intormation. 

The  question  for  the  opinion  of  the 
court  is,  whether  upon  the  facts  stated 
we  were  right  in  law  in  convicting  the 
appellant  of  the  offence  charged  1  If  the 
court  should  answer  the  above  question  in 
the  negative  the  said  conviction  is  to  be 
quashed,  and  if  in  the  affirmative  the  said 
conviction  is  to  stand. 

Pbbcy  Tew. 

Charles  J.  Hartley. 

Qeorge  Foster. 

Horace  Marshall,  for  the  appellant.- 
This  is  a  light  railway  and  not  a  tramway, 
therefore  the  cases  applying  to  tramways 
are  not  in  |)oint,  and  this  case  comes  under 
the  Reflation  of  Railways  Act,  1889.  s.  5, 
where  intent  to  defraud  must  be  shown 
before  the  passenger  can  be  convicted. 
Sub-section  (b)  of  s.  5  applies  where  "a 
passenger  having  paid  his  tare  for  a  certain 
distance,  knowingly  and  wilfully  proceeds 
beyond  that  distance  without  previously 
liaying  the  additional  fare  for  the  additional 
distance,  and  with  intent  to  avoid  pay- 
ment." It  is  admitted  there  was  no  such 
intent  here.  [He  cited  Dearden  v.  Tovms- 
endj  supra^  Hujffam  v.  North  Staffordshire 
Rail  Co.,  [1894]  2  Q.  B.  821.]  The 
tramway  cases  of  Heap  v.  Day  (1887), 
51  J.  P.  213,  and  Hanks  v.  ^Wcferwian,  [1896] 
1  Q.  B.  253  ;  60  J.  P.  312,  cfo  not  apply. 
[Alverstone,  L.C.J.— But  the  legislature 
has  speciallv  applied  Pkrts  2  and  3  of  the 
Tramways  Act,  1870,  to  this  company].  In 
that  case  there  are  two  inconsistent  powers 
given,  and  this  being  a  light  railway  and 
not  a  tramway,  the  statutes  as  to  railways 
ought  to  apply  in  this  case. 

Eowwll  and  Forrest  Fulton,  for  the 
respondents,  were  not  called  on. 

Alverstone,  L.C.J.— I  have  no  doubt 
that  if  the  particular  point  raised  in  this 
case  had  been  raised  under  the  Railwavs 
Clauses  Consolidation  Acts,  there  might 
have  been  a  ^reat  deal  urged  in  support  of 
it ;  but  that  is  not  the  case  with  wiiich  we 
have  to  deal,  for  Parliament  has  thought  fit 


71  J.  P.  21. 

to  apply  Parts  2  and  3  of  the  Tramways  Act, 
1870,  to  the  present  light  railway.  Now  bye- 
law  10  in  the  present  case  is  as  follows :  "  Each 
passenger  snail  upon  demand  pay  to  the 
conductor  or  other  duly  authorised  officer 
of  the  company  the  fare  legally  demandable 
for  the  journey,"  and  I  am  unable  to  see 
why  sucn  byelaw  should  be  held  to  be 
unreasonable.  I  have  before  me  the  judg- 
ments in  the  cases  of  Heap  v.  Day,  supra, 
and  Hanks  v.  Bridgman,  sujyra,  and  the 
question  I  have  to  consider  is  whether  the 
facts  of  this  case  bring  it  within  the 
principles  laid  down  by  the  learned  judges 
m  those  cases.  In  the  present  case  the 
plaintiff  entered  a  car  on  the  Wakefield  and 
District  Light  Railway,  and  took  a  ticket 
which  was  the  proper  ticket  to  take  for  the 
journey  he  intended  to  make.  He  in- 
structed the  conductor  to  set  him  down 
at  a  certain  stopping-place  to  which  he 
was  entitled  to  travel,  having  paid  his  fare 
for  a  distance  which  included  such  stopping- 
place.  Owing  to  some  mistake  of  the  con- 
ductor the  car  was  not  stopped  at  the  place 
he  desired,  and  he  was  carried  some  200 
or  250  yards  past  the  point  at  which  he 
wished  to  alight.  The  appellant  there 
refused  to  leave  the  car,  ana  said  he  was 
going  to  ride  on  the  car  as  a  protest  against 
being  taken  past  his  destination  and 
afterwards  that  he  intended  going  on  the 
car  to  the  office  to  make  a  complaint,  but 
he  refused  to  pay  the  forwurd  fare  which 
would  entitle  nim  to  remain  on  the  car 
after  he  had  passed  the  point  up  to  which 
he  had  paid  his  fare  on  entering  the  car. 
Under  those  circumstances  I  think  it  is 
monstrous  to  suggest  that  the  facts  do  not 
brinf:  him  within  the  byelaw,  which  in 
my  judgment  is  a  perfectly  reasonable  one, 
and  I  think  that  this  appeal  should  be 
dismissed. 

Ridley,  J.— I  am  of  the  same  opinion.  I 
think  the  position  would  have  been  very 
different  under  the  older  Railways  Clauses 
Consolidation  Acts.  Under  those  Acts  an 
intent  to  defraud  was  a  necessary  part  of 
the  offence.  But  the  position  since  the 
I^^lation  of  Railways  Act,  1889,  is 
different.  There  is  now  power  to  make  bye- 
laws  on  this  matter.  Suo-section  (3)  of  s.  5 
of  the  Regulation  of  Railways  Act,  1889, 
says  that  a  person  who  "travels  or  attempts 
to  travel  on  a  railway  without  having 
previously  paid  his  fare,  and  with  intent 
to  avoid  payment  thereof,  shall  be  liable  on 
summary  conviction  to  a  nne."  Now  it  may 
be  true  that  this  byelaw  is  inconsistent  with 
that  section  as  it  leaves  out  all  reference  to 
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the  intention  to  avoid  payment,  but  in  my 
judgment  that  is  no  answer  in  this  present 
case,  because  the  byelaw  is  consistent  with 
8ub-8.  (1)  of  the  same  section,  which  says 
"Every  passenger  by  a  railway  shall,  on 
request  by  an  officer  or  servant  of  a  railway 
conapany,  either  produce,  and  if  so  requested, 
deliver  up,  a  ticket  showing  that  his  fare  is 

Eaid,  or  pay  his  fare  from  the  place  whence 
e  start^,  or  give  the  officer  or  servant  his 
name  and  adaress"  where  no  mention  is 
made  of  any  intent  to  defraud. 

Darling,  J.— I  agree. 

Solicitors  for  the  appellant :  Scott  Lawson 
and  Palmer,  for  Arthur  Willey,  Leeds. 

Solicitors  for  the  respondents  :  Ashurst, 
Morris,  Crisp  &  Co.,  for  Harrison  Beaumont 
and  Smith,  Wakefield. 
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QOLDSTRAW  V,  JONES. 

Local  government— Flag  and  pole— Affixed 
to  house — Projection  over  street — 
"Sign" — Liverpool  Improvement  Act, 
1882,  s.  36  (5). 

The  respcnident  u>as  suynmoned  ^ar  Jiaving 
jflaced  a  sign  in  connection  toith  a  build- 
ing soasto  jyi'qject  over  the  street  loithmit 
the  vfritten  consent  of  the  Liverpool 
Corporation^  contrary  to  s,  36  (5)  of 
the  Liverpool  Improvement  Act,  1882. 
The  sign  tvas  an  iron  pole  with  a  flag 
depending  fromit  about  twenty  feet  ctbove 
tlie  level  of  the  street.  The  pole  toas 
placed  through  a  slightly  opened 
window  and  bolted  to  the  main  portion 
of  the  b\iilding  by  a  screw,  bolt  and 
nut,  and  could  be  removed  by  the 
unscreunng  of  the  same. 

Held,  that  the  iron  pole  and  flag  could  be 
considered  a  "  «(/»"  within  the  meaning 
of  the  Liverpool  Improvement  Act.  1882, 
s.  36  (5). 

Case  stated  by  the  deputy  stipendiary 
magistrate  of  the  city  of  Liverpool. 

3$ 
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1.  At  the  court  of  summary  jurisdiction 
sitting  at  the  police  courts.  Dale  Street, 
Liverpool,  an  information  was  preferred  by 
William  Goldstraw,  a  surveyor  of  buildings, 
appointed  under  the  Liverpool  Building 
Act,  1842  (hereinafter  called  tne  appellant), 
against  James  Jones  thereinafter  called  the 
respondent),  for  that  ne  being  the  occupier 
of  a  building,  to  wit,  a  shop,  No.  100, 
Aigburth  Road,  in  the  said  city,  and  having 
on  the  11th  day  of  May,  1906.  been  served 
with  a  notice  under  the  nand  of  the 
appellant,  in  regard  to  such  building,  that 
the  provisions,  requirements,  and  regulations 
of  the  Liverpool  Improvement  Act,  1882, 
were  not  duly  complied  with  in  the 
following  particulars,  namely:  That  the 
sign  placed  in  connection  with  the  said 
building  projected  over  the  surface  of  the 
said  street  without  the  written  consent  of 
the  corporation,  contrary  to  s.  36  of  the  said 
Improvement  Act.  1882,  did  not  within 
forty-eight  hours  Irom  the  service  of  such 
notice  remedy  or  begin  to  remedy  such 
default,  contrary  to  s.  37  of  the  Liverpool 
Improvement  Act,  1882. 

2.  The  information  was  heard  before  me 
on  the  23rd  day  of  May,  1906,  when  I 
dismissed  the  same. 

3.  Upon  the  hearing  of  the  said  information 
the  following  facts  were  proved  before  me  : 

(1^  That  the  respondent  was  the  occupier 
of  tne  building  or  shop.  No.  100,  Aigburth 
Road,  Liverpool,  and  nad  placed  over  the 
footpath  of  the  said  road,  and  so  that  the 
same  projected  about  six  feet  beyond  the 
building  fine  of  the  said  building,  an  iron 
pole  with  a  flag  or  advertisement  on  canvas 
or  similar  material  suspended  therefrom, 
the  bottom  of  the  said  flag  being  about 
twenty  feet  above  the  level  of  the  street. 

(2)  That  the  iron  pole  was  placed  through 
a  slightly  open  window,  and  was  bolted  to 
the  main  portion  of  the  building  by  a  screw 
bolt  and  nut,  and  could  be  removed  by  the 
unscrewing  of  the  bolt  and  nut. 

(3)  That  whenever  the  respondent  required 
to  shut  the  window  it  was  necessary  to  take 
in  the  pole,  and  that  in  fact  he  did  so  take 
in  thejDole  and  flag  from  time  to  time. 

(4)  That  the  respondent  had  been  served 
with  the  statutory  notice  as  required  by  the 
said  Improvement  Act,  1882,  and  that  he 
had  not  remedied  or  begun  to  remedy  the 
default  within  forty-eight  hours  of  the 
service  of  such  notice. 

(5)  That  the  sketch  marked  J  K  L  and 
the  two  photographs  marked  respectively 
J  K  2  and  J  K  3,  annexed  hereto  and 
intended  to  form  part  of  this  case,  were  put 
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in  evidence  and  were  admitted  to  be  a  fair 
representation  of  the  said  projection. 

(6)  That  the  written  consent  of  the 
corporation  to  the  placing  of  such 
projection  over  the  street  had  not  been 
obtained. 

4.  On  behalf  of  the  appellant  it  was 
contended  that  the  said  pole  and  flag 
came  within  the  meaning  of  the  5th  sub- 
section of  8.  36  of  the  Liverpool  Improve- 
ment Act.  1882.  which  is  as  follows : 

"It  shall  not  oe  lawful  without  the  written 
consent  of  the  corporation  to  construct, 
place,  fix,  or  hang  any  door,  shutter,  trap, 
platform,  shoot,  sign,  cathead,  crane  or 
other  apparatus  or  thing  in  connection 
with  any  building  or  structure  so  as  to 
project  over  the  surface  of  any  street  at 
any  time,  or  so  as  to  allow  any  suspended 
load  to  hang  over  the  surface  of  any  street 
at  any  time. 

6.  On  behalf  of  the  respondent  it  was 
contended  that  such  pole  and  flag,  not 
being  fixtures,  were  not  such  a  si^n  as  was 
contemplated  by  the  said  sub-section. 

6.  I  was  of  opinion  that  such  iron  pole 
and  flag  were  not  a  sign  within  the  meaning 
of  the  said  sub- section,  and  that  the 
projections  therein  referred  to  were  intended 
to  oe  of  a  more  permanent  and  fixed 
character,  and  I  regarded  the  matter  as  a 
question  of  fact  for  my  determination,  and 
accordingly  dismissed  the  complaint. 

7.  The  question  upon  which  the  opinion 
of  the  court  is  desired,  is,  whether  I  the  said 
magistrate  upon  the  above  (question  of  fact 
came  to  a  correct  determination  and  decision 
in  point  of  law,  and  if  not,  what  should  be 
done  in  the  premises  ? 

Mdcmarrcm^  K.C.,  and  F.  E.  SmWi,  for 
the  appellant.  —  The  decision  of  the 
magistrate  was  wrong.  This  iron  pole  and 
flag  is  a  "sign''  within  the  meaning  of 
H.  36  (5)  of  the  Liverpool  Improvement  Act, 
1882.  It  is  of  a  permanent  character  as  it 
is  bolted  to  the  main  building  lust  as  an 
illuminated  advertisement  which  could  be 
removed  just  as  this  pole  or  flag  by 
unscrewing  the  bolts. 

The  respondent  did  not  appear  and  was 
not  represented. 

Alvbbstone,  L.C.J.— In  my  judgment 
this  case  must  go  back  to  the  magistrate, 
for  in  my  opinion  he  has  taken  too  narrow 
a  view  of  the  word  "  sign ''  in  the  statute 
under  which  this  information  is  laid.  A 
thinff  which  is  fixed  and  attached  to  a 
builcUng  becomes  a  fixture,  and  the  facts 
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here  show  that  this  iron  pole  with  the  flag 
depending  from  it,  is  bolted  and  fixed  by  a 
screw  bolt  and  nut  to  the  main  portion  of 
the  building.  I  think  it  comes  under  the 
same  category  as  a  sign  fixed  and  swinging 
from  a  pubuc  -  house ;  it  is  not  a  mere 
temporary  flag  put  out  for  the  occasion, 
and  this  case  must  be  remitted  to  the 
magistrate  with  an  intimation  of  our  view 
of  tne  matter. 

Ridley,  J.~I  agree. 

Daklino,  J.— I  agree. 

Solicitors  for  the  appellant:  F.  Venn  & 
Co.,  for  E.  R.  Pickmere,  Liverpool. 
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(Before  Alvebstone,  L.C.J.,  Ridley 
and  Darling,  JJ.) 

Dawes  v.  Wilkinson. 

Sale  of  Food  and  Drugs  Act,  1876  (38  &  39 
Vict.  c.  63),  8.  6— Sale  of  Food  and 
Drugs  Act  Amendment  Act  1879  (42  <& 
43  Vict.  c.  30),  s.  6— Rum— Notice  hung 
up  that  spirits  sold  will  not  be  of  any 
guaranteed  strength  — -  Sufficiency  of 
notice. 

l^he  appellanty  a  publican,  hung  up  in  his 
fmolic'house  the  follovfing  notice: 
^^  Notice, — All  spiHts  sold  in  this 
estahlishment  are  of  the  same  quality 
and  strength  oa  heretofore^  buty  m  order 
to  comply  with  the  Food  and  Drugs 
Acty  will  not  be  of  any  guaranteed 
strength"  The  respondent  /mrcltased 
at  t%e  appellants  tmblic  -  hotue  a 
quartern  of  rwn,  which  on  analysis 
was  found  to  consist  of  96*3  parts  of 
runiy  26  deqrees  under  proof  and  3*7 
pa/rts  of  added  water. 

Held  (Darling,  J.,  dissenting)^  that  the 
above  notice  was  not  svjjieient  to  protect 
the  appellant  fix^m  conviction  for  selling 
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to  the  prejudice  of  the  pwxka&er  an 
article  not  of  the  nature,  substance,  and 
qucdity  demanded,  as  the  notice  did  not 
bring  home  to  the  mind  of  the  pwrchaser 
tJiat  the  rum  had  been  reduced  below 
tlie  limit  of  25  degrees  under  proof  fixed 
by  8,  6  of  the  Sale  oj  Food  and  Drugs 
Act  Amendment  Act^  1879. 

Case  stated  by  three  of  the  justices  of 
Derby  on  an  information  preferred  by  the 
respondent,  William  Wilkinson,  under  s.  6 
of  the  Sale  of  Food  and  Drugs  Act,  1875 
(38  &  39  Vict.  c.  63X  against  the  appellant, 
Richard  Dawes,  for  selling  to  the  prejudice 
of  the  purcha.^r,  the  appellant,  one  quartern 
of  rum  which  was  not  of  the  nature, 
substance,  and  quality  demanded  by  the 
appellant,  being  not  rum,  but  consisting  of 
96'3  parts  of  rum  of  25  degrees  under 
proof,  as  mentioned  in  s.  6  of  the  Sale  of 
Food  and  Drugs  Act  Amendment  Act,  1879 
(42  &  43  Vict.  c.  30),  and  37  parts  of 
added  water. 

Upon  the  hearing  the  following  facts 
were  proved  before  us  : 

(a)  The  appellant  is  a  licensed  victualler 
and  keeps  the  Green  Man  Inn,  Kensington 
Street,  Derby.  The  respondent  is  the  chief 
inspector  of  nuisances  appointed  by  the 
mayor,  aldermen,  and  burgesses  of  Derby. 

(b)  On  April  26th,  1906,  one  Stephen 
James  Laver,  an  assistant  inspector  of 
nuisances  for  the  borough,  acting  on  behalf 
of  and  on  the  instruction  of  the  respondent, 
went  to  the  appellant's  inn,  and  there 
asked  to  be  supplied  with  one  quartern  of 
rum.  The  said  rum  was  placed  in  a  bottle 
by  the  appellant's  wife  without  any  label 
thereon,  and  Laver  then  paid  the  sum  of  l^d, 
for  such  rum  and  took  possession  of  the  same. 

(c)  At  the  time  of  the  purchase  a  notice 
in  large  print  was  hung  up  in  the  passage  of 
the  appellant's  inn  between  the  serving- 
window  and  the  door  of  the  entrance  in  a 
conspicuous  position.  The  notice  was  as 
follows  :  **  Notice. — All  spirits  sold  in  this 
establishment  are  of  the  same  quality  and 
strenffth  as  heretofore,  but  in  order  to 
comply  with  the  Food  and  Drugs  Act^  will 
not  De  of  any  guaranteed  strength.  Also 
all  brandies  sold  here  will  be  of  the  same 
superior  quality,  but  not  guaranteed  to  be 
solely  derived  from  the  juice  of  the  grape. 
Issued  by  the  authority  of  the  Derby  and 
District  Licensed  Victuallers'  Association." 

(d)  The  above  notice  was  so  hung  and 
so  printed  as  to  be  clearly  visible  to  all 
persons  going  up  the  passage  to  the  serving- 
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window  at  which  place  Laver  purchased  the 
rum. 

(e)  After  the  purchase  the  respondent 
entered  the  inn  and  informed  the  appellant 
that  the  rum  had  been  purchased  for  the 
purpose  of  analysis,  and  he  divided  the 
sample  into  three  equal  parts  and  gave  one 
portion  to  appellant,  sent  one  portion  to 
the  public  ansilyst,  and  produced  the  third 
portion  at  the  hearing. 

(0  The  certificate  of  the  public  analyst, 
dated  May  11th,  1906,  which  was  duly 
produced  and  proved  before  us,  and  which 
we  held  to  be  correct,  was  as  follows ;  "  I 
am  of  opinion  that  the  said  sample  contained 
the  parts  as  under,  or  the  percentage  of 
foreign  ingredients  as  under :  Rum  of 
25  degrees  under  proof  as  mentioned  in  s.  6 
of  42  «fe  43  Vict.  c.  30,  96*3  parts ;  added 
water,  37  parts =100." 

On  the  part  of  the  appellant  it  was 
contended  that  the  sale  was  not  to  the 
prejudice  of  the  purchaser^  inasmuch  as  the 
said  notice  was  posted  in  a  conspicuous 
position,  and  was  clearly  visible  to  the 
appellant's  customers  and  to  any  purchaser 
of  spirits,  and  that  the  appellant  had  taken 
sufiicient  steps  to  inform  Laver  that  the 
rum  was  diluted,  and  that  he  had  sold  the 
rum  without  any  guarantee  as  to  the 
strength  thereof,  ana  that  no  offence  had 
therefore  been  committed  within  the  pro- 
visions of  the  Sale  of  Food  and  Drugs  Acts. 

On  the  part  of  the  respondent  it  was 
contended  that  the  notice  was  not  sufficient, 
inasmuch  as  the  same  did  not  contain  the 
word  "  diluted,"  or  a  word  or  words  to  that 
effect ;  that  the  purchaser  was  not  thereby 
notified  that  the  rum  was  diluted  ;  and  that 
the  rum  was  not  consequently  of  the  nature, 
substance,  or  quality  demanded  by  him. 
We  were  satisfied  thjBit  in  fact  the  notice 
was  sufficiently  and  conspicuously  posted, 
and  that  it  was  clearly  visible  to  all 
intending  purchasers  at  the  appellant's  inn, 
and  that  the  appellant  had  taken  sufficient 
steps  to  bring  the  same  to  the  attention  of 
intending  purchasers,  but  we  decided  as  a 
matter  of  law  on  the  construction  thereof 
that  the  wording  of  the  notice  was  not 
sufficient,  inasmuch  as  it  did  not  use  the 
word  "  diluted,"  or  a  word  or  words  to  that 
effect,  and  that  the  absence  of  such  words 
was  fatal  to  the  contention  of  the  appellant, 
and  we  therefore  convicted  the  appellant 
and  fined  him  lOs,  and  Ids,  costs. 

The  only  question  upon  which  the  opinion 
of  the  court  is  desired  is  whether  we  came 
to  a  correct  determination  and  decision  in 
point  of  law  with  respect  to  the  meaning 
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and  effect  of  the  notice,  and  as   to   the 
contention  of  the  respondent. 

If  such  decision  was  not  correct,  then  the 
conviction  is  to  be  quashed,  but  if   our 
decision  was  correct  then  the  conviction  is 
to  stand. 
Dated  the  7th  day  of  August,  1906. 
(Signed)       W.  G.  Norman. 
John  W.  Gandy. 
John  Grundy. 

Sale  of  Food  and  Drugs  Act,  1876,  s.  6  : 
"  No  person  shall  sell  to  the  prejudice  of 
the  purchaser  any  article  of  food  or  any 
drug  which  is  not  of  the  nature,  substance, 
and  quality  of  the  article  demanded  by 
such  purchaser,  under  a  penalty  not 
exceeding  twenty  pounds.    .    .    .    ." 

Sale  of  Food  and  Drugs  Act  Amendment 
Act,  1879,  s.  6 :  **  In  determining  whether  an 
offence  has  been  committed  under  section  six 
of  the  said  Act  by  selling,  to  the  prejudice 
of  the  purchaser,  spirits  not  adulterated 
otherwise  than  by  the  admixture  of  water, 
it  shall  be  a  good  defence  to  prove  that  such 
admixture  has  not  reduced  tne  spirit  more 
than  twentjr-five  degrees  under  proof  for 
brandy,  whisky,  or  rum,  or  thirty-five 
degrees  under  proof  for  gin." 

H.  A,  McVardiey  for  the  appellant. — 
This  notice  is  sufficient  to  protect  the 
appellant  from  conviction.  It  means  that 
the  purchaser  takes  the  risk  of  the  rum 
being  more  than  25  degrees  under  proof. 
[He  referred  to  Sandys  v.  STnall  (1878), 
3  Q.  B.  D.  449 ;  42  J.  P.  560,  and  Gage  v. 
Elsey  (1883),  10  Q.  B.  D.  518  ;  47  J.  P.  391.] 

Etherington  Smit/i,  for  the  respondent. — 
The  notice  is  insufficient,  as  it  does  not 
bring  home  to  the  mind  of  the  purchaser 
that  the  rum  had  been  diluted.  The  word 
"  diluted,"  or  words  to  that  effect,  ought  to 
have  been  in  the  notice. 

Darling,  J.— I  am  sorry  to  say  that  we 
are  not  agreed  in  this  case,  and  therefore  it 
falls  to  me  to  give  judgment  first.  The 
appellant  was  summoned  for  having  sold  to 
the  prejudice  of  the  purchaser  something 
not  of  the  nature,  substance,  and  quality 
demanded,  and  that  would  be  an  offence 
under  s.  6  of  the  Sale  of  Food  and  Drugs 
Act,  1875.  If  he  gave  a  notice  which 
brought  home  to  the  purchaser  that  what 
was  being  sold  was  diluted  so  that  there 
was  no  assurance  that  it  was  what  in  other 
places  would  be  called  rum,  the  ma^strates 
might  find  that  this  was  not  an  article  sold 
to  the  prejudice  of  the  purchaser  because  he 
was  warned.    Rum  was  what  the  purchaser 
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asked  for.  Although  it  was  diluted  it  was 
still  rum,  for  in  Gage  v.  Elsey,  supixt^  the 
spirit  had  been  diluted  to  5^  degrees  below 
tne  minimum  strength  allowed  by  s.  6  of 
the  Sale  of  Food  and  Drugs  Act  Amend- 
ment Act,  1879,  but  in  the  present  case  the 
spirit  had  not  been  diluted  so  much  as 
5i  per  cent,  below  that  limit,  and  therefore 
the  stuff  was  still  entitled  to  be  called  rum, 
because  Manisty,  J.^  says  in  that  case  that 
notice  having  been  given  to  the  respondent 
that  the  article  sold  to  him  was  not  of  the 
nature,  substance,  and  quality  of  the  article 
demanded,  there  was  no  sale  to  the  prejudice 
of  the  purchaser.  That  shows  tnat  this 
stuff  being  diluted  with  3*7  parts  of  water 
did  not  cease  to  be  rum.  Therefore  when 
the  publican  was  asked  for  rum  and  handed 
out  a  bottle  of  this  stuff  he  really  supplied 
the  purchaser  with  rum.  Did  he  give  a 
notice  which  was  sufficient  to  prevent  the 
purchase  from  being  to  the  prejudice  of  the 
purchaser]  The  notice  that  he  gave  was 
this.  [His  lordship  read  the  notice.]  If 
this  stuff  had  been  not  more  than  25  degrees 
under  proof  it  would  have  complied  with 
the  Safe  of  Food  and  Drugs  Acts,  because 
s.  6  of  the  Sale  of  Food  and  Drugs  Act 
Amendment  Act,  1879,  provides  that  in 
determining  whether  an  offence  has  been 
committed  under  s.  6  of  the  Act  of  1875,  it 
shall  be  a  good  defence  to  prove  that  the 
admixture  with  water  has  not  reduced  the 
spirit  more  than  25  degrees  under  proof 
in  the  case  of  rum.  If  all  that  had  been 
meant  by  this  notice  was  that  this  stuff  had 
been  reduced  25  degrees  under  proof  the 
notice  need  not  have  been  given,  because 
there  would  have  been  a  ^ood  defence 
without  any  notice.  The  nptice  seems  to 
mean  this :  "  In  order  to  comply  with  the 
Sale  of  Food  and  Drugs  Acts,  ina.smuch  as 
the  stuff  may  be  more  than  25  degrees 
under  proof,  it  will  be  to  your  prejudice  if 
I  do  not  tell  you  that  it  may  be  more  than 
25  degrees  under  proof."  That  to  my  mind 
is  the  effect  of  the  giving  of  this  notice,  and 
the  giving  of  any  notice  is  a  warning  that 
the  stuff  may  be  more  than  25  degrees 
under  proof,  and  that  if  it  is,  the  purchaser 
is  taking  it  at  his  own  risk.  Therefore  I 
think  that  no  offence  was  committed,  and 
our  judgment  ought  to  be  for  the  appellant. 

Ridley,  J.~I  am  sorry  that  I  do  not 
agree  with  my  brother  Darling.    With  the 

freater  part  of  what  he  said  I  do  agree,  but 
think  that  the  case  of  Gage  v.  Elsey 
supruy  should  be  treated  in  a  different 
manner  from  that  in  which  he  has  treated 
it.    There  it  was  clear  that  there  was  no 
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defence  its  far  as  s.  6  of  the  Sale  of  Food 
and  Drugs  Act  Amendment  Act,  1879,  was 
concerned,  because  the  spirit  was  below  the 
minimum  strength  required  by  that  section, 
but  the  court  held  that  in  conseauence  of 
the  notice  that  had  been  given  there  was 
a  protection  from  conviction,  because  the 
notice  was  suflficient  to  prevent  the  sale 
from  being  to  the  prejudice  of  the  purchaser. 
The  notice  in  that  case  was  this  :  "Notice. — 
All  spirits  sold  in  this  establishment  are  of 
the  same  superior  quality  as  heretofore,  but 
to  meet  the  requirements  of  the  Food  and 
Druffs  Adulteration  Act  they  are  now  sold 
as  diluted  spirits,  no  alcoholic  strength 
guaranteed."  It  follows  from  the  judgment 
of  the  court  that  it  was  upon  the  sufficiency 
of  that  notice  that  the  decision  turned,  and 
in  that  case  the  notice  to  the  purchaser  was 
that  the  spirits  were  sold  as  diluted  spirits. 
That  gave  the  exact  information  that  was 
not  given  in  the  present  case.  It  appears 
to  me  that  there  is  a  broad  distinction 
between  the  notice  in  that  case  and  the 
notice  in  this  one.  I  think  that  the  notice 
in  this  case  means  anything  or  nothing.  It 
does  not  bring  to  the  mind  of  the  purchaser 
that  anything  has  been  done  to  reduce  the 
rum  by  dilution  below  the  proper  limit 
given  by  s.  6  of  the  Sale  of  Food  and  Drugs 
Act  Amendment  Act,  1879.  It  is  a  vague 
statement  and  does  not  convey  to  the  mind 
of  the  purchaser  that  either  by  the  person 
selling  or  by  those  who  supplied  the  rum 
to  him  there  had  been  added  37  parts  of 
water.  In  order  to  protect  himself  from  a 
prosecution  for  selling  rum  to  the  prejudice 
of  the  purchaser,  the  i)erson  selling  must  be 
able  to  show  that  the  notice  was  such  as  to 
bring  home  to  the  purcha.ser  that  there  had 
been  such  a  tampering  as  is  expressed  by 
the  word  "  dilution,"  and  it  is  not  sufficient 
to  put  up  a  notice  that  the  article  is  not  of 
any  guaranteed  strength. 

Alverstone,  L.C.J.— I  am  of  the  same 
opinion  as  my  brother  Hidley.  I  think 
that  if  we  accepted  my  brother  Darling's 
view  of  this  notice  as  being  sufficient  we 
should  be  opening  the  door  to  a  very 
dangerous  practice.  As  long  as  spirits  are 
allowed  by  law  to  be  sold  a  [purchaser  is 
entitled  to  the  same  protection  in  the 
purchase  of  them  as  in  the  purchase  of  any 
other  article.  I  think  that  Mr.  McCardte 
has  overlooked  the  fact  that  the  strength  of 
rum  may  vary  from  almost  an>;thing  under 
proof  down  to  a  certain  limit.  I  think 
that  the  strength  of  the  spirit  is  one  thing 
and  the  dilution  of  it  is  another  thing.  The 
legislature  has  recognised  that,  and  accord- 
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ingly  finding  that  there  was  this  difficulty 
about  proof  it  enacted  by  s.  6  of  the  Sale  of 
Food  and  Drugs  Act  Amendment  "Act,  1879, 
that  in  determining  whether  an  offence  has 
been  committ^  under  s.  6  of  the  Act  of 
1875,  it  shall  be  a  good  defence  to  prove 
that  the  admixture  with  water  has  not 
reduced  the  spirits  more  than  25  degrees 
under  proof  in  the  case  of  ram.  In  other 
words,  It  has  told  the  purchaser  by  Act  of 
Parliament  that  ram  snail  not  be  treated 
as  being  diluted  spirit  if  the  dilution  only 
brings  it  down  to  25  degrees  under  proof. 
The  purchaser  is  entitlwl  to  believe  that 
he  gets  that  The  ma^strates  had  before 
them  a  certificate  which  said  that  the 
sample  contained  96*3  parts  of  ram  25 
degrees  under  proof  and  3*7  parts  of  added 
water,  and  no  objection  was  taken  to  the 
analysis.  We  must  take  it  that  there  was 
that  amount  of  addition.  Is  it  sufficient 
to  tell  the  purchaser  that  the  rain  would 
not  be  of  any  guaranteed  .strength?  The 
use  of  the  wora  "  dilution "  in  connection 
with  spirits  has  been  known  nearly  twenty 
years.  In  Sandys  v.  SmcUlj  supra^  the  man 
nad  put  up  a  notice  "  All  spirits  sold  here 
are  mixed.  In  Gage  v.  Elsey,  supra,  he  put 
up  a  notice  "  They  are  now  sold  as  diluted 
spirits,  no  alcoholic  strength  guaranteed." 
In  Painter  v.  Tvler  (1897),  61  J.  P.  389, 
before  Day  and  Lawrance,  J  J.,  the  words 
were  "  They  are  now  sold  as  diluted  spirits 
no  alcoholic  strength  guaranteed."  This 
l)aper,  by  which  an  enaeavour  was  made 
to  give  notice  to  the  purchaser,  omitted 
the  words  "they  arc  diluted,"  and  the 
magistrates  found  that  the  notice  did  not 
use  the  word  "diluted,"  or  Avords  to  that 
effect.  We  should  be  opening  the  door  to  a 
dangerous  practice  if  we  allowed  the  use  of 
the  words  "  not  of  any  guaranteed  strength  " 
to  include  dilution  beiow  25  degrees  under 
proof. 

AjriJeal  dismissed. 

Solicitors  for  the  appellant:  Indermaur 
and  Brown,  for  Clifford  and  Cliffords, 
Derby. 

Solicitors  for  the  respondent :  Shari>e, 
Parker  «k  Co.,  for  G.  Trevelyan  Lee,  Derby. 
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Hex  V,  Sir  H.  M.  Jackson  and  Others. 

Licensing  Acts— Provisional  grant  of  licence 
—  Monoi)oly  value  —  Confirmation  of 
grant  —  Confirming  authority  —  Report 
of  valuer — Admissibility  without  sworn 
evidence  —  Licensing  Act,  1872  (35  <t 
36  Vict.  c.  94),  s.  37 -— Licensing  Act, 
1904  (4  Edw.  7,  c.  23),  ss.  4  (6)  and  5  (2). 

l^ie  licetmng  justices  of  the  district  Iuivin(f 
under  s,  22  ojf  the  Licensing  Act,  1874, 
made  a  provisional  grant  of  a  licence 
with  an  attached  condition  fixing  t/ie 
nwnopolf/  value  at  £2,250,  the  cofn- 
mittee  of  quarter  sessions  constituting 
the  cot^7ftiing  authority,  after  hearing 
evidence^  obtained  from  their  valuei'  a 
7-ej)ort  as  to  the  amount  that  sluntld  be 
fixed  as  the  monopoly  value,  and  with- 
out /learing  any  evidence  upon  oath  of 
the  statements  in  tJiat  report  oi'defi'ed  : 
^^  That  tlie  licence  be  confirmed,  and 
tliat  t/ie  conditions  .  .  .  be,  tvith 
the  cotisent  of  the  justices  autlurrised  to 
grant  the  licence,  vai^ied  by  filing  the 
monopoly  value  at  £5,000.*' 

Held,  by  t/ie  Divisional  Court,  that  as  the 
intention  of  iJie  confirming  authority 
ivas  to  r^use  to  confirm  xinless  the 
licensing  justices  of  the  district  should 
consent  to  tJie  monopoly  value  being 
increased  to  £5,000  a  mandamus  would 
not  issue  to  the  confirming  authority  to 
deliver  a  certificate  of  confirmation  of 
the  licence  as  granted  by  the  licensing 
justices  of  the  district. 

Held  further,  that  in  fixing  the  monopoly 
value  to  be  recommended  to  the  justices 
of  the  licensing  district  for  their  consent 
under  s,  4  (6)  of  the  Licensing  Act, 
1904,  the  confirming  authority  are  not 
entitled  to  cu:t  upon  evidence  not  taken 
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ufxjn  oath;  and  tliat  a  mandamus  should 
issue  ordering  the  confirming  authority 
to  tiear  and  determine  the  application 
/or  confirmation  of  t/ie  licence  accordiiKj 
to  law. 

Upon  apjyeal  from  the  refusal'  of  tJie 
Ditfisional  Court  to  grant  a  mandamus 
for  the  detivery  of  a  ce7'tificate  of  con- 
firmation, 

Held,  by  the  Court  of  Appeal,  t/iat  Ute  con- 
firming autJu/r^ity  iiad  power  to  obiter 
the  monopohj  value,  subject  to  t/ie  con- 
sent of  the  licensijig  jiistices,  that  the 
coJifirTtiation  was  conditional  u}>on  the 
co7isent  of  the  licensing  justices  to  the 
increased  nionopoly  value,  aiid  tluit 
therefore  t/te  refused  of  tlie  Diviaiwud 
Court  to  grant  a  mandamus  was  right. 


KING'S  BENCH  DIVISION. 
October  31. 

llule  nisi  calling  on  Sir  Henry  Mather 
Jackson,  Baronet,  and  others  of  his 
Majesty's  justices  of  the  peace  forming  the 
committee  of  quarter  sessions,  constituting 
the  confirming  authority  of  the  county  of 
Monmouth,  to  show  cause  why  a  writ  of 
"mandamus  should  not  issue  directed  to 
them  commanding  them  or  some  of  them  to 
deliver  to  the  applicant  Joseph  Jones  a 
certificate  of  confirmation  of  a  full  pro- 
visional licence  for  the  Pioneer  Hotel, 
Cwmfelinfach^  in  the  said  county,  as  granted 
by  the  licensmg  justices  of  the  Bedwellty 
division  of  the  said  county,  sitting  at 
Blackwood  in  the  said  county,  under  the  pro- 
visions of  s.  22  of  the  Licensing  Act,  1874, 
or  in  the  alternative,  why  the  said  Sir 
Henry  Mather  Jackson  and  others  of  his 
Majesty's  justices  of  the  peace  forming  the 
committee  of  quarter  sessions,  constituting 
the  confirming  authority  of  the  said  county, 
or  some  of  them,  should  not  proceed  to  hear 
and  determine  the  matter  of  an  application 
by  the  said  Joseph  Jones  for  the  confirma- 
tion of  a  new  full  provisional  licence  for 
the  said  hotel  according  to  law. 

The  following  facts  appeared  from  the 
aflftdavit  of  the  applicant : 

The  licensing  justices  for  the  petty 
sessional  division  of  Bedwellty  in  the 
county  of  Monmouth,  at  the  general  annual 
licensing  meeting  held  at  Blackwood,  on 
February  6th,  1906,  made  to  the  applicant 
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(under  the  authority  contained  in  s.  22  of 
the  Licensing  Act,  1874),  a  full  provisional 
grant  of  a  licence  for  the  sale  of  intoxi- 
cating liquors,  to  be  consumed  either  on  or 
off  the  premises  of  a  certain  house  about  to 
be  constructed  according  to  plans  approved 
by  the  'justices,  known  as  the  Pioneer 
Hotel,  and  intended  to  be  used  as  a  hotel 
as  well  as  for  a  house  for  the  sale  of  such 
intoxicating  liquors,  and  the  justices  at- 
tached as  a  condition  to  the  said  provisional 
grant  the  reference  for  compensation  of  a 
beerhouse  licence  in  Blackwood,  held  by 
the  applicant,  in  the  event  of  the  said  grant 
being  confirmed.  The  justices  did  not  then 
fix  the  amount  to  be  attached  as  monopoly 
value  to  the  said  grant,  but  at  the  adiourncd 
licensing  sessions  on  February  19th,  1906, 
after  hearing  evidence  they  fixed  the  mono- 
poly value  at  £2,250. 

On  February  24th,  1906,  the  original  of 
the  said  provisional  grant  was  duly  lodged 
with  the  clerk  to  the  licensing  committee 
hereinafter  mentioned,  and  on  March  29th, 
1906,  application  was  made  to  the  justices 
in  quarter  sessions,  acting  by  a  committee 
duly  appointed  under  the  provisions  of  the 
Licensing  Act,  1904^  and  the  rules  there- 
under, wnich  committee  is  hereinafter  re- 
ferred to  as  the  confirming  authority,  to 
confirm  the  grant  of  the  licence. 

The  following  facts  anpeared  from  the 
affidavit  of  Sir  Henry  M.  Jackson,  the 
chairman  of  the  confirming  authority  : 

Evidence  in  support  of  the  confirmation 
of  the  provisional  grant  of  the  licence  was 
given  before  the  confirming  authority  on 
behalf  of  the  applicant,  in  which  it  was 
shown  that  the  district  where  it  was  pro- 
posed to  erect  the  public-house  was  de- 
veloping very  rapidly  for  business  purposes. 
Figures  were  given  of  the  number  of  houses 
that  had  recently  been  erected,  and  the 
number  proposed  to  be  erected ;  it  was 
shown  that  a  coal-pit  had  been  sunk,  and 
recently  began  to  oe  worked,  and  that  a 
shaft  was  about  to  be  sunk  for  another  pit. 
Figures  were  also  given  of  the  number  of 
men  employed  in  and  about  the  pit,  and 
other  matters  were  also  proved  in  support 
of  the  application  for  confirmation.  But  no 
evidence  was  tendered  to  the  committee 
on  behalf  of  the  applicant  as  to  the  amount 
that  should  be  fixea  as  the  monopolv  value, 
and  no  application  was  made  to  tne  com- 
mittee to  receive  any  such  evidence.  The 
solicitor  who  appeared  on  behalf  of  the 
police  in  opposition  to  the  application  for 
confirmation,  contended  amongst  other 
thin£[s  that  on  the  facts  proved  as  to  the 
existing  and   prospective  development  of 
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the  district,  the  monopoly  value  fixed  by 
the  licensing  justices  was  insufiicient  and 
that  the  sum  snould  be  fixed  at  £5,000. 

The  committee,  after  hearin|^  the  evidence 
and  contentions  of  the  parties,  retired  to 
consider  their  decision.  The  members  of 
the  committee  were  satisfied  from  their  own 
local  knowledge  and  experience,  and  from 
the  evidence  which  was  tendered  before 
them,  on  the  hearing  of  the  application  for 
confirmation  as  to  the  development  of  the 
district,  that  £2,250  was  an  insufficient  sum 
to  fix  as  the  monopoly  value.  The  com- 
mittee however  considered  that  it  would  be 
advisable  to  have  the  opinion  of  their 
valuer  as  to  the  monopoly  value  for  their 
consideration  before  coming  to  any  decision 
in  the  matter,  and  they  accordingly  resolved 
that  the  matter  be  deferred,  pending  the 
receipt  of  the  report  of  their  valuer,  Mr. 
Thomas  Parry,  on  the  monopoly  value, 
until  the  adjourned  meeting  to  be  held  on 
April  4th,  1906.  The  committee  thereupon 
returned  into  court  and  the  chairman  an- 
nounced the  decision  of  the  committee,  and, 
in  particular,  stated  that  the  committee 
wished  to  have  the  report  of  their  valuer  as 
to  the  amount  that  should  be  fixed  as  the 
monopoly  value.  No  application  was  then 
made  to  the  committee  by  either  of  the 
parties  to  hear  evidence  as  to  monopoly 
value,  nor  was  any  objection  made  to  the 
course  proposed  by  the  committee  of  having 
a  report  from  their  valuer,  nor  was  any 
application  made  that  their  valuer  should 
attend  at  the  adjourned  meeting  on  April 
4th,  for  the  purpose  of  being  cros.s-examined, 
nor  was  any  application  made  that  the 
parties  or  either  of  them  should  be  fur- 
nished with  a  copy  of  his  report. 

At  the  adjourned  meeting  of  the  com- 
mittee, held  on  April  4th,  1906,  the  report  of 
the  committee's  valuer.  Mr.  Thomas  Parry, 
was  received,  in  which  he  stated  that  in  his 
opinion  the  monopoly  value  was  at  least 
£5,000.  The  committee  in  the  exercise  of 
their  judgment,  taking  into  consideration 
the  report  of  their  valuer,  and  the  facts 
proved  in  evidence  before  them  on  March 
29th,  1906,  came  to  the  conclusion  that  the 
monopoly  value  was  £5,000  and  accordingly 
fixed  that  sum.  The  following  was  the 
minute  of  the  order  made  by  the  committee : 
"  The  report  of  Mr.  Thomas  Parry  upon  the 
monopoly  value  of  the  Pioneer  Hotel, 
Cwmtelinfach,  Ynysddu,  having  been  read  : 
It  is  ordered  that  the  licence  be  confirmed 
and  that  the  conditions  attached  to  the 
licence  under  the  provisions  of  s.  4  of  the 
Licensing  Act,  1904,  be,  with  the  consent  of 
the  justices  authorised  to  grant  the  licence, 
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varied  by  fixing  the   monopoly  value   at 
£5,000." 

The  further  adjourned  meeting  of  the 
conimittee  was  held  on  May  16th,  1906,  at 
which  there  was  submitted  a  notice  dated 
May  1st,  1906,  from  the  licensing  justices 
of  the  Bedwellty  division  declining  to 
consent  to  the  variation  proposed  by  the 
confirming  authority  as  to  the  monopoly 
value,  and  it  was  resolved  that  the  con- 
firmation of  the  grant  of  a  provisional 
licence  be  refused. 

Section  37  of  the  Licensing  Act,  1872, 
provides :  "  In  counties  a  grant  of  a  new 
licence  shall  not  be  valid  unless  it  is  con- 
firmed by  a  standing  committee  of  the 
county  justices,  in  this  Act  called  the 
county  licensing  committee    .    .    ." 

Section  4  of  the  Licensing  Act,  1904, 
provides : 

"(1)  The  power  of  the  county  licensing 
committee  to  confirm  new  licences,  and  any 
other  ix)wer  of  that  committee,  shall  be 
transferred  to  quarter  sessions. 

"  (2)  The  justices,  on  the  grant  of  a  new 
on  licence,  may  attach  to  the  grant  of  the 
licence  such  conditions,  both  as  to  the 
myments  to  be  made  and  the  tenure  of  the 
licence  and  as  to  an^  other  matters,  as  they 
think  proper  in  the  mterests  of  the  public  ; 
subject  as  follows : 

"  (a)  Such  conditions  shall  in  any  case  be 
attached  as,  having  regard  to  proper  pro- 
vision for  suitable  premises  and  good  man- 
agement, the  iustices  think  best  adapted  for 
securing  to  the  public  any  monopoly  value 
which  is  represented  by  the  difference 
between  the  value  \^ich  the  premises  will 
bear,  in  the  opinion  of  the  justices,  when 
licensed  and  the  value  of  the  same  premises 
if  they  were  not  licensed.    .    .    . 

"(b)  The  amount  of  any  payments  im- 
posed under  conditions  attached  in  pur- 
suance of  this  section  shall  not  exceed  the 
amount  thus  required  to  secure  the  monopoly 
value. 

•  •  •  . 

"(6)  On  the  confirmation  of  a  new  on 
licence,  the  confirming  authority  may,  with 
the  consent  of  the  j  ustices  authorised  to  grant 
the  licence,  vary  any  conditions  attached  to 
the  licence  under  the  provisions  of  this 
section." 

Section  5  (2)  of  the  Licensing  Act,  1904,  is 
as  follows  :  '^  Quarter  sessions  may  delegate 
any  of  their  powers  and  duties  under  this 
Act  to  a  committee,  appointed  in  accordance 
with  rules  made  by  them  under  this  section, 
and,  except  in  a  county  borough,  shall  so 
delegate  tneir  power  of  confirming  the  grant 
of  a  new  licence  and  of  determining  any 
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question  as  to  the  refusal  of  the  renewal 
of  a  licence  under  this  Act  and  matters 
consequential  thereon,  and  county  licensing 
committees  shall  cease  to  be  appointed 
under  the  Licensing  Act  1872." 

Avory,  K.C.,  and   W,  Mackenzie  showed 
cause.— The  confirming  authority  did  not 
confirm    the   grant   ot    the   licence.    The 
substance  of  the  order  made  by  them  is 
that  they  refused    to   confirm   the   grant 
unless  the  licensing  justices  of  the  district 
would  agree  to  the  monopoly  value  being 
raised  to  £5,000.    The  applicant  is  trying 
to  take  advantage  of  a  mere  form  of  words. 
The  court  will  not  issue  a  niandafnus  to 
the  confirming  authority  to  deliver  to  the 
applicant  a  certificate  of  an  order  which" 
the     confirming    authority    never    made. 
In  the  alternative,  the  applicant  asks  for  a 
mandamus  to  the  confirming  authoritv  to 
hear  and  determine  according  to  law.    That 
is  on  the  ground  that  the  confirming  autho- 
rity acted  upon  the  report  of  their  valuer, 
of  which  no  evidence  was  given  upon  oath. 
The  confirming  authority  nad  before  them 
evidence   on   which    they   could    fix    the 
monopoly  value,  and  if  they  had  not  consulted 
their  valuer,  the  applicant  would  have  no 
cause  of  complaint.    [Alverstone^  L.C.J. : 
The  words  ** opinion  of  the  justices"   in 
s.  4  (2)  (a)  of  the  Licensing  Act,  1904,  must 
mean    judicial     opinion     after     hearing 
evidence.]    The  confirming  authority   did 
hear  evidence.    No  application  was  made 
to    them    to    cross-examine    the    valuer. 
[Alverstone,    L.C.J.  :    The     confirming 
authority   can   only  vary   the   conditions 
if   the  justices   of   the   licensing  district 
consent.    There  Are  no  words  to  show  that 
if  they  do  not  consent  the  licence  drops.] 
The  matter  must  then  go  back  to  the  con- 
firming authority.    [Alverstone,  L.C.J.  : 
The  le^lature  may  nave  intended  that  the 
conditions  fixed  by  the  j  ustices  of  the  licensing 
district  are  to  stand  and  not  those  of  the 
confirming  authority.]    No,  the  confirming 
authority  nave  the  final  word.    Before  the 
Licensing  Act,  1904,  the  confirming  authority 
used  to  vary  the  conditions.    [Alverstone, 
L.C.J. :  It  may  be  that  no  condition  at  all 
can  be  imposed  ^^ithout  the  consent  of  the 
justices    of    the    licensing   district.]    The 
Licensing  Act,  1904,   cannot   have   taken 
away  the  right  of  the  confirming  authority 
to  refuse  to  confirm  the  grant.    Section  37 
of  the  Licensing  Act,  1872,  provides  that  no 
new  licence  shall  be  valid  till  confirmed  by 
the    county    licensing    committee,    whose 
powers  are  now  vested  in  the  confirming 
authority  under  the  Licensing  Act,  1904. 
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Rule  37  under  the  Licensing  Act,  1904,  pro- 
vides that  "  the  compensation  authority  may 
if  and  to  such  extent  as  they  think  fit  require 
any  evidence  given  before  them  at  any 
meetins  held  under  these  rules  to  be  given 
on  oatn."  This  committee  is  the  same 
committee  as  the  compensation  authority 
under  s.  5  (2)  of  the  Licensing  Act,  1904, 
and  may  therefore  act  on  evidence  not  taken 
on  oath.  [Alverstone,  L.C.  J. :  Is  not  this 
committee  a  court  1]  We  admit  that  it  is  a 
court  to  this  extent,  that  it  may  state  a 
case  (Bex  v.  Scmthampt07i  JJ,;  Ex  2MrU 
Card]/,  [1906]  1  K.  B.  446 ;  70  J.  P.  175). 
But  the  question  whether  it  was  an  ad- 
ministrative rather  than  a  judicial  body  was 
expressly  left  open  by  the  Master  of  the 
Rolls  in  Hex  v.  Drinkioater;  Ex  parte  Con- 
wiy,  [1905]  70  J.  P.  1.  Dartford  Brewery  v. 
Qiuirter  Sessions  for  the  County  of 
Lojidon,  [1906]  1  K.  B.  695  ;  70  J.  P.  197, 
Avas  a  case  of  tne  quarter  sessions,  as  com- 
l)ensation  authority,  refusing  to  renew,  and 
was  decided  on  the  ground  of  there  being  no 
diflferentiating  evidence.  In  B,  v.  Middlesex 
Licensing  Committee,  [1878]  42  J.  P.  469, 
the  committee  refused  confirmation  on  the 
opening  statement  of  the  applicant,  and  the 
court  held  that  they  could  not  be  ordered  to 
hear  and  determine  as  they  had  already 
heard  and  determined. 

Amphletty  K.C,  and  James  Corner,  in 
support.— The  applicant  is  entitled  to  a 
certificate  of  confirmation  of  the  grant  of 
the  licence  with  the  monopoly  value  fixed 
at  £2,250.  The  conditions  cannot  be  altered 
without  the  consent  of  the  justices  of  the 
licensing  district.  The  confirming  autho- 
rity could  have  refused  Jbo  confirm  the 
grant,  but  they  did  not  do  so.  They  con- 
firmed it,  but  desired  the  justices  of  the 
licensing  district  to  alter  the  amount  of  the 
monopoly  value.  The  justices  of  the 
licensing  district  declined  to  do  so,  and 
thereupon  the  alteration  in  the  monopoly 
value  became  inoperative  {Bex  v.  Dodds, 
[1905]  2  K.  B.  40;  69  J.  P.  210).  [They 
were  not  called  upon  to  argue  the  other 
point.] 

Alverstone,  L.C.J.  —  The  question 
argued  by  Mr.  Amphlett  cannot  be  said  to 
be  free  from  difliculty,  and  if  I  had  not 
seen  a  broad  answer  to  it  in  the  Act 
I  should  not  be  prepared  to  say  that  the 
principle  of  Rex  v.  Dodds,  sujnu,  would 
not  have  to  be  followed,  so  that  Mr. 
Amphlett  would  be  entitled  to  ask  for  a 
certificate  confirming  the  grant  of  the 
licence  ;  but  it  would  be  wrong  for  us  to 
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stultify  everything  done  by  the  justices 
within  their  jurisdiction  by  putting  that 
construction  on  their  order.  If  the  order 
had  been,  "  The  licence  is  confirmed  if  the 
licensing  justices  of  the  district  will  con- 
sent to  the  monofK)ly  value  being  fixed  at 
£5,000,"  it  is  admitted  that  the  applicant 
would  not  be  entitled  to  a  mandamus  for 
the  delivery  of  a  certificate  confirming  the 
grant  of  the  licence  subject  to  the  monopoly 
value  being  fixed  at  £5,000.  It  is  very 
unfair  to  put  such  a  special  pleading  con- 
struction on  the  order  as  to  say  that  the 
words  "It  is  ordered  that  the  licence  be 
confirmed  "  are  to  be  taken  by  themselves 
without  looking  at  the  substance  of  what 
the  order  of  the  confirming  authority  was. 
The  reason  why  Mr.  Amphlett^s  main  point 
cannot  be  successfully  maintained  is  that 
one  has  to  look  at  the  position  of  the  con- 
firming authority.  Under  s.  37  of  the 
Licensing  Act,  1872,  this  being  a  new 
licence  was  not  to  be  valid  unless  it  was 
confirmed  ;  and  s.  10  of  the  Licensing  Act, 
1904,  says  expressly  that  the  Act  of  1904 
shall  be  construed  as  one  with  the  Licensing 
Acts,  1828—1902.  Section  4  (1)  of  the  Act 
of  1904  transferred  the  power  of  the  county 
licensing  committee  to  confirm  new  licences 
to  quarter  sessions  :  in  other  words,  it  gave 
to  the  new  body  tne  old  jurisdiction,  with 
no  alteration  in  their  powers  and  rights 
except  those  expressly  provided  for  in  the 
other  provisions  of  that  section  (s.  4). 
Therefore  it  cannot  be  .successfully  con- 
tended, nor  has  it  been  contended,  fhat  the 
justices  could  not  have  refused  to  confirm 
the  licence.  In  my  opinion  the  substance 
of  their  decision  was  that  they  would  con- 
firm this  licence  only  if  there  was  an 
increase  in  the  monopoly  value.  If  the 
particular  point  had  oeen  called  to  their 
attention  as  to  the  form  of  the  order,  they 
would  have  so  worded  it.  It  would  be 
wrong  for  us  to  order  them  to  deliver  a 
certificate  containing  an  order  which  they 
never  intended  to  make.  There  is  no  order 
confirming  the  licence  with  a  monopoly 
value  of  £2.250.  Mr.  Amphlett  really  asks 
for  an  oraer  that  the  decision  of  the 
licensing  justices  shall  be  confirmed.  I 
think  that  the  confirming  authority  having 
jurisdiction  either  to  confirm  or  not  to  con- 
firm the  grant  of  this  licence,  and  there 
being  a  statutory  provision  that  the  appli- 
cation shall  have  no  effect  unless  it  is  con- 
firmed, we  must  deal  with  this  on  the 
merits  as  beinff  a  case  in  which  the  confirm- 
ing authority  aid  intend  to  refuse  to  confirm 
unless  there  should  be  the  consent  of  llie 
justices  of  the  licensing  district  to  increasing 
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the  inonoiK)l3r  valae  to  £5,000.  If  there  had 
been  no  jurisdiction  to  refuse,  but  only 
jurisdiction  to  deal  with  the  matter  subject 
to  the  consent  of  the  justices  of  the  licensing 
district  in  this  particular  respect,  the  ques- 
tion might  have  been  different.  I  am, 
therefore,  of  opinion  that  the  application  of 
Mr.  Ampklett  to  have  a  certificate  handed 
to  him  in  effect  fixing  the  monopoly  value 
at  £2,250  cannot  be  acceded  to.  The  next 
question  is  whether  or  not  in  fixing  the 
monopoly  value  which  they  are  going  to 
recommend  to  the  justices  of  the  licensing 
district  so  that  the  latter  may  assent  to 
it  under  s.  4  (6)  of  the  Licensing  Act,  1904, 
the  confirming  authority  are  entitled  to  act 
upon  evidence  which  they  have  not  received 
upon  oath.  It  has  been  said  that  Mr. 
Parry^s  report  was  a  very  strong  one.  The 
stronger  it  is,  the  more  important  it  is  that 
the  parties  should  have  access  to  it.  Was 
it  intended  that  in  this  matter  of  monopoly 
value  the  confirming  authority  should  have 
a  larger  discretion  than  in  respect  of  any 
other  matter  with  which  they  have  to  deal  ? 
A^in  I  refer  to  the  course  of  decisions  in 
this  court  with  regard  to  the  position  of 
these  bodies  under  the  Licensing  Act,  1904. 
We  have  recognised  that  there  are  some 
matters  as  to  wnich  they  are  not  bound  by 
the  strict  rules  of  evidence.  Here  it  ma^ 
be  taken  that  this  confirming  authority  is 
acting  as  a  court.  That  is  clear  from  a 
number  of  cases  that  have  been  before  us. 
Now  in  the  matter  of  the  renewal  of  licences 
they  act  upon  a  report  sent  up  to  them  by 
the  licensing  justices  of  the  district.  As  to 
that  this  court  decided  in  Dartford  Brewery 
Co,  V.  Quarter  Sessions  for  the  County  of 
London,  suprcLtheA,  they  could  not  take  the 
report  and  deal  with  it  as  embodying  facts 
without  evidence  being  given  before  them. 
In  Bex  V.  Southampton  JJ,;  Ex  parte 
Cardpt  supra^  we  decided  that  the  licensing 
committee  has  power  to  state  a  special  case 
when  exercising  its  functions  as  comi)en- 
sation  authority.  In  those  circumstances, 
when  they  have  iurisdiction  to  consider 
whether  they  will  confirm  or  not,  and 
therefore  to  deal  indirectly  with  the  ques- 
tion of  monopoly  value,  I  can  see  no  reason 
why  they  should  have  a  larger  discretion. 
In  order  to  strengthen  their  position  with  a 
view  to  their  opinion  being  adopted  by  the 
licensing  justices  they  ought  to  have  not 
less  weight  behind  them  than  in  the  other 
matters  they  have  to  decide.  In  this 
respect,  if  only  because  they  have  to  act 
upon  legal  evidence,  they  should  not  have 
received  the  report  and  acted  upon  it  with- 
out the  surveyor  who  made  it  oeing  called 
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a^  a  witness  and  subjected  to  cross-examina- 
tion. Mr.  Mdckenzie  says  that  because  the 
parties  knew  they  were  going  to  consult  a 
valuer  and  did  not  object  at  the  moment, 
they  must  be  held  to  have  lost  their  rights. 
I  cannot  take  that  view.  The  decision  as 
to  the  monopoly  value  being  fixed  at  £5,000 
may  have  been  largely  influenced  by  that 
which  was  not  legally  admissible  for  adjudi- 
cating upon  that  question,  and  therefore  the 
Diandamus  must  go  to  hear  and  determine 
the  application  to  confirm  this  licence. 

Ridley,  J.— I  agree.  On  the  second 
point  I  think  that  this  case  follows  a  fortiori 
from  the  decision  in  Dartford  Brewery  Co.  v. 
Quarter  Sessions  for  the  County  of  Londcm^ 
supra.  There  we  decided  that  quarter 
sessions  in  considering  the  question  of  the 
renewal  of  a  licence  referred  to  them  by 
the  licensing  justices  of  the  district  could 
not  act  upon  the  rejwrt  of  the  latter  with- 
out evidence  of  it  upon  oath.  Hei^e  we 
decide  that  the  report  of  the  valuer  ought 
to  be  supported  by  evidence.  I  think  there 
is  more  reason  in  this  case  than  there  was 
in  the  other  for  insisting  on  that.  It  may 
be  that  tlie  proof  by  the  licensing  justices 
of  the  district  comes  to  no  more  than  a 
formality,  but  in  this  case  it  will  probably 
be  more.  Before  the  confirming  authority 
took  that  figure  from  their  valuer  they 
ought  to  have  put  him  in  the  box  and 
allowed  him  to  be  cross-examined  ujwn  it. 

Darling,  J. — I  am  of  the  same  opinion. 
On  the  first  point  I  think  that  there  was  in 
this  case  merely  a  confirmation  of  the 
licence  sub  nwdo,  not  a  confirmation 
separable  from  the  condition  which  the 
confirming  authority  had  attached  to  it. 
With  regard  to  the  other^  a  very  much 
more  important  point,  I  think  the  justices 
when  sitting  as  a  confirming  authority 
must  not  coinmit  certain  grave  irregu- 
larities in  their  procedure  such  as  would 
invalidate  their  order  were  they  acting  as 
a  compensation  authority.  It  is  possible, 
as  was  shown  in  this  case,  that  justices  may 
at  the  same  moment  be  acting  as  a  con- 
firming and  as  a  compensation  authority, 
and  exercising  at  the  same  time  the  functions 
of  both.  To  set  up  a  different  standard  of 
rectitude  according  as  their  deliberations 
were  in  the  one  or  in  the  other  capacity 
would  place  them  in  a  position  of  insuffer- 
able embarrassment  which  I  cannot  think 
the  legislature  intended. 

Rule  absolute  for  a  mandamus 
to  luar  and  determine. 
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COURT  OF  APPEAL. 

Decenibei"  3. 

The  prosecutor  appealed  from  the  refusal 
of  the  Divisional  Court  to  grant  a  mandanms 
ordering  the  confirming  authority  to  deliver 
to  him  a  certificate  of  confirmation  of  the 
licence.  There  was  no  appeal  with  respect 
to  the  mandamus  to  hear  and  determine. 

Aniphlett,  K.C.,  and  Janies  Corner^  for 
the  appellant.— The  confirming  authority 
had  no  jurisdiction  to  increase  the  amount 
of  the  monopoly  value,  which  is  a  matter 
for  the  licensing  justices.  The  fixing  of  the 
monopoly  value  is  not  a  condition,  and  even 
if  it  IS  a  condition  it  can  only  be  varied 
with  the  consent  of  the  licensing  justices. 
The  minute  of  April  4th  shows  that  the 
confirming  authority  confirmed  the  licence, 
and  suggested  to  the  licensing  justices  that 
the  mononoly  value  should  be  increased  to 
£5,000.  When  the  licensing  justices  refused 
to  increase  the  monopoly  value  the  confir- 
mation took  effect  witn  the  lower  monopoly 
value,  and  therefore  the  appellant  is  entitled 
to  have  handed  to  him  the  certificate  of 
confirmation.  The  payment  of  monopoly 
value  is  imposed  by  the  Act,  and  under 
8.  4  (2)  (a)  the  amount  is  to  be  fixed  by  the 
licensing  justices  only.  [They  referred  to 
Hex  V.  Dodds,  [1905]  2  K.  B.  40  ;  G9  J.  P.  210, 
and  Hancock  v.  Somes  (1859),  1  El.  <t  El. 
795.] 

Avory,  K.C.  ( W.  Mackenzie  with  him),  for 
the  confirming  authority.— The  Divisional 
Court  has  granted  a  mandamtts  to  hear  and 
determine,  and  therefore  the  appellant  is 
estopped  from  saying  that  there  is  an  effec- 
tive order.  The  minute  of  April  4th  must 
be  read  altogether,  and  when  so  read  it 
shows  that  the  confirming  authority  decided 
that  if  the  licensing  justices  consented  to 
the  increased  monopoly  value  the  licence 
would  be  confirmed,  but  that  if  they  did  not 
consent  the  confirmation  would  be  refused. 
[He  was  stopjxKi.] 

Collins,  M.R.— This  is  an  appeal  from 
the  decision  of  the  Divisional  Court,  which 
granted  a  mandamus  at  the  instance  of  the 
applicant,  directing  the  justices  to  hear  and 
determine  the  particular  matter ;  but  there 
was  an  alternative  rule  moved  for,  that  the 
justices  should  be  ordered  to  hand  out  to 
the  applicant  a  certificate  of  confirmation 
gf  a  licence  granted  by  the  licensing  justices, 
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and  it  is  against  the  refusal  to  order  a 
mandamus  for  the  latter  purpose  that  this 
appeal  is  brought.  Now  the  applicant  here 
was  the  possessor  of  an  ante-\669  beerhouse 
licence ;  he  had  a  beerhouse  licence  at  a 
place  somewhere  in  Monmouthshire,  and  he 
was  desirous  of  getting  a  new  licence  in 
respect  of  another  house  called,  I  think, 
The  Pioneer,  at  another  place  in  Mon- 
mouthshire, where  the  licensing  justices 
heard  his  application,  and  fixed  what  is 
called  the  monopoly  value  at  a  sum  of 
£2,2.50.  They  granted  him  a  new  licence 
of  this  hotel.  The  Pioneer,  on  those  terms 
with  this  addition,  that  he  was  to  surrender 
the  existing  licence  for  the  Coach  and 
Horses,  on  receiving  compensation.  The 
grant  of  that  licence  had  to  oe  confirmed  b^ 
the  confirming  authority.  Accordingly,  it 
came  before  that  authority,  and  after  they 
had  heard  the  application  thev  read  out,  or 
really  stated,  the  result  of  their  delibera- 
tions. It  was  embodied  in  a  minute,  but 
whether  they  read  it  out  of  the  minute  or 
not  I  do  not  know.  The  effect  of  it  was 
this,  that  they  ordered  that  the  licence  be 
confirmed  and  that  the  conditions  attached 
to  the  licence  under  the  provisions  of  s.  4  of 
the  Licensing  Act,  1904,  be,  with  the  consent 
of  the  iustices  authorised  to  grant  the  licence, 
varied  by  fixing  the  monopoly  value  at  £5^000. 
After  that,  the  licence  with  the  condition 
that  they  nad  suggested  was  sent  back  to 
the  licensing  justices  for  the  purpose  of 
receiving  their  consent,  and  the  licensing 
justices  refused  to  alter  the  condition  which 
they  had  originally  imposed  by  increasing 
the  sum  of  £2,2.50  to  £6,000.  At  a  later 
date  the  confirming  authority  announced 
that  the  justices  had  not  agreed  with  their 
view,  and  they  refused  to  alter  their 
decision.  Under  those  circumstances  the 
rule  was  moved  for  and  it  was  granted,  as 
I  have  said,  on  the  ground  that  the  con- 
firming authority  had  not  properly  heard 
and  determined  the  matter,  inasmuch  as 
the  evidence  upon  which  they  acted  in 
increasing  the  monopoly  value  was  the 
unsworn  testimony  of  a  valuer  who  was  not 
examined  in  court,  and  whose  evidence  was 
g[iven  without  the  check  of  cross-examina- 
tion. On  those  grounds  the  Divisional 
Court  thought  that  the  mandamus  should 
go  to  order  them  to  hear  and  determine, 
but  Mr.  Amphlett^  who  ai)pears  for  the 
applicant,  is  not  satisfied  with  his  victory 
in  that  respect,  and  he  claims  now  to  get 
the  alternative  relief  which  he  asked  for 
and  did  not  get  in  the  court  below,  namely, 
that  notwithstanding  what  has  happened 
the  confirming  authority  should  be  oixlered 
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to  hand  out  to  hiin  a  certificate,  without 
any  superadded  condition,  to  confirm  the 
licence  as  originally  granted  by  the  licensing 
justices,  that  is,  with  the  condition  for  the 
payment  of  £2,260,  instead  of  £5.000.  Now 
there  are  great  difficulties  in  his  way  in 
showing  that  he  is  entitled  to  that  order 
at  all,  because,  to  begin  with,  it  presupposes 
that  the  matter  has  been  heard  and  aeter- 
mined,  whereas  he  himself  is  responsible 
for  brining  into  existence  an  order  of 
court  which  assumes  that  it  has  not  been 
heard  at  all,  and  he  has  ^t  at  this  moment 
a  rruiiidamus  to  these  justices  to  do  the 
very  thing  which  he  is  obliged  to  assert 
here  and  now  that  they  have  done  in  order 
to  entitle  him  to  obtain  the  relief  he  is 
claiming  in  this  appeal.  To  prove  his  con- 
tention that  everytning  is  settled  and  that 
the  case  has  been  heard,  he  says  that  the 
only  thing  that  remains  to  be  done  is  to 
hand  out  to  the  applicant  the  i)iece  of  naper 
recording  the  fact  of  the  decision.  Now, 
he  is  in  a  somewhat  difficult  position.  He 
blew  as  hot  as  he  could  at  one  point  in  the 
matter,  and  now  he  is  trying  to  blow  as 
cold  as  he  can,  and  it  is  a  maxim  of  law 
that  a  person  cannot  blow  hot  and  cold. 
However,  we  have  to  decide,  notwith- 
standing that  difficulty,  whether  having 
succeeded  on  the  first  part  he  can  also 
succeed  on  the  second.  That  depends  upon 
the  jurisdiction  of  the  confirming  authority  to 
impose  the  condition  of  the  monopoly  value 
which  they  have  placed  upon  the  grant  of 
the  licence.  The  applicant  questions  their 
jurisdiction,  and  therefore  it  is  necessarv  to 
see  what  the  sections  are  which  regulate  tnese 
matters.  They  are,  in  the  first  instance,  s.  4 
of  the  Licensing  Act,  1904,  which  provides 
as  follows :  (1)  The  power  of  the  county 
licensing  committee  to  confirm  new  licences, 
and  any  other  power  of  that  committee 
shall  be  transferred  to  quarter  sessions. 
(2)  The  justices,  on  the  grant  of  a  new  on 
licence,  may  attach  to  the  grant  of  the 
licence  such  conditions,  both  as  to  the 
payments  to  be  made  and  the  tenure  of 
the  licence  and  as  to  any  other  matters, 
as  thev  think  proper  in  the  interests  of 
the  puolic ;  subject  as  follows :  (a)  Such 
conditions  shall  m  any  case  be  attached  as, 
having  regard  to  proper  provision  for 
suitable  premises  and  good  management, 
the  lustices  think  best  adapted  for  securing 
to  the  public  any  monopoly  value  which  is 
represented  bv  the  difference  between  the 
v(uue  which  the  premises  will  bear,  in  the 
opinion  of  the  justices,  when  licensed  and 
the  value  of  the  same  premises  if  they  were 
not  licensed :  Provided  that,  in  estimating 
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the  value  as  licensed  premises  of  hotels  or 
other  premises  where  the  profits  are  not 
wholly  derived  from  the  sale  of  intoxicating 
liquor,  no  increased  value  arising  from 
profits  not  so  derived  shall  be  taken  into 
consideration :  (b)  The  amount  of  any 
payments  imposed  under  conditions  attached 
in  pursuance  of  this  section  shall  not  exceed 
the  amount  thus  required  to  secure  the 
monoi)oly  value."  Then  sub-s.  (4)  provides 
this  :  "  The  amount  of  any  payments  made 
in  pursuance  of  anv  conditions  under  this 
section  shall  be  collected  and  dealt  with  in 
the  same  manner  as  the  duties  on  local 
taxation  licences  within  the  meaning  of 
s.  20  of  the  Local  Government  Act,  1888." 
Then  comes  sub-s.  (6)  :  "  On  the  confirma- 
tion of  a  new  on  licence,  the  confirming 
authority  may,  with  the  consent  of  the 
justices  authorised  to  erant  the  licence, 
vary  any  conditions  attached  to  the  licence 
under  the  provisions  of  this  section."  So 
that  the  confirming  authority  are  not  to 
impose  a  condition,  out  they  can  only  varv 
the  conditions  attached  to  the  licence  with 
the  consent  of  the  justices  authorised  to 
grant  the  licence.  Under  these  circum- 
stances is  Mr.  Amvhlett  in  a  position  to  say 
that  he  is  entitlea  to  the  licence  without 
any  condition?  As  a  matter  of  fact,  in 
order  to  say  that,  he  has  to  contend  that 
the  attempt  on  the  part  of  the  confirming 
authority  to  superadd  this  provision  that 
the  monopoly  value  shall  be  £5,000  was  a 
mere  nullity ;  and  he  must  go  further  and 
say,  being  a  mere  nullity,  it  can  be  separated 
from  any  part  of  the  minute  recording  what 
was  done,  that  it  can  be  separated  from 
that  whicn  asserts  the  confirmation ;  that 
is  to  say,  that  he  is  entitled  to  take  the 
confirmation  and  to  leave  aside  absolutely 
the  condition  added  as  a  condition  of  that 
confirmation.  Well,  it  seems  to  me  that 
we  should  be  putting  too  technical  a 
construction  upon  what  is  recorded  in  that 
minute  if  we  were  to  hold  that  there  was, 
in  the  first  instance,  an  absolute  order 
confirming  followed  by  an  abortive  condition 
which  may  be  rejected,  so  that  we  may 
treat  the  confirmation  as  valid  and  the 
condition  as  a  nullity.  It  seems  to  me  that 
the  fair  reading  of  that  minute  is  that  the 
granting  of  confirmation  is  conditional  upon 
the  added  value  which  they  propose  to  put 
upon  the  monopoly  value,  and  until 
assented  to  by  the  ori^nal  licensing 
justices,  and  unless  and  imtil  that  condition 
was  fulfilled,  there  was,  in  point  of  fact,  no 
confirmation.  In  the  circumstances  I  have 
stated  that  condition  never  was  fulfilled  and 
therefore  the  confirming  authority  still  had 
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before  them  a  licence  which  they  had  not 
confirmed.  Having  ascertained  that  the 
original  licensing  justices  would  not  agree 
to  the  alteration  in  value  they  then  formally 
stated  that  they  refused  to  confirm  the 
licence.  Under  the  circuni-stances,  in  my 
opinion,  the  remedy,  if  any,  is  the  remedy 
which  the  court  below  has  given,  namely, 
the  right  to  have  the  matter  properly  heard 
and  determined  by  the  confirming  authority 
after  hearing  the  evidence  given  on  oath  of 
a  valuer  whom,  up  to  this  time,  they  have 
only  heard  not  upon  oath  and  without  any 
opportunity  of  cross-examination  by  the 
applicant's  counsel.  I  am  quite  clear  that 
they  cannot  now  treat  the  statement  as  to 
what  had  been  done  recorded  in  this 
minute  as  a  consent  itself  amounting  to  an 
absolute  confirmation  of  the  licence.  Under 
these  circumstances  we  have  no  alternative 
but  to  dismiss  this  appeal. 

Cozens  Hardy,  LJ.—l  am  of  the  same 
opinion.  It  seems  to  me  reasonably  clear 
that  the  payment  of  the  amount  of  monopoly 
value  is  one  of  the  conditions  referred  to  in 
s.  4.  The  very  beginning  of  s.  4  (2)  refers 
to  a  condition  aa  to  the  payment  to  be 
made,  and  then,  when  you  come  to  sub-s.  (a), 
it  says  that  such  condition  shall,  amongst 
other  things,  secure  the  monopoly  value, 
and  again,  by  sub-s.  (4),  the  amount  of  any 
payments  made  in  pursuance  of  any  of  the 
conditions  under  this  section  shall  be 
collected  and  dealt  with  in  the  same 
manner  as  the  duties  on  local  taxation 
licences  within  the  meaning  of  s.  20  of  the 
Local  Government  Act,  1888.  Therefore 
I  start  with  the  proposition  that  the 
payment  of  a  definite  sum  of  cash  in  respect 
of  the  monoj>oly  value  is  one  of  the 
conditions  which  must  be  imposed  upon 
the  granting  of  the  licence,  and  is,  therefore, 
one  of  those  things  which  it  is  competent 
to  the  confirming  authority  to  vary  under 
sub-s.  (6)  of  s.  4.  In  other  words,  although 
the  licensing  justices  think  that  £2,250 
was  the  proper  monopolar  value,  it  wsis 
competent  to  the  confirmmg  authority  to 
vary  the  conditions  attached  to  the  licence, 
although  such  variation  would  have  no 
final  and  binding  operation  and  effect  until 
the  consent  of  the  licensing  justices  was 
obtained  thereto.  Now  the  argumen  t  which 
has  been  addressed  to  us  with  reference  to 
what  took  place  on  April  4th,  seems 
to  me  to  be  far  too  technical  to  be  adopted 
in  a  case  of  this  kind.  The  clerk  of  the 
l>eace  prepared  a  minute  which  said  this : 
*'The  report  of  Mr.  Thomas  Parry  upon 
the  monopoly  value  of  the  Pioneer  Hotel 
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having  been  read:  it  is  ordered  that  the 
licence  be  confirmed,  and  that  the 
conditions  attached  to  the  licence  under 
the  provisions  of  s.  4  of  the  Licensing  Act, 
1904,  be,  with  the  consent  of  the  justices 
authorised  to  grant  the  licence,  varied  by 
fixing  the  monopoly  value  at  £5,000."  1 
decline  to  apply  to  a  proceeding  of  that 
kind  doctrines  which  may  be  proper,  and 
which  ought  to  be  applied,  if  you  were 
dealing  with  conditions  precedent  or 
conditions  subseouent  in  construing  a 
solemn  deed  or  will.  I  think  the  reasonable 
and  true  view  is  that  which  is  expressed  by 
Sir  Henry  Jackson,  who  w^as  chairman  of 
the  confirming  authority,  when  he  says  that 
what  they  meant  was  that  in  the  event  of 
the  licensing  justices  consenting  to  vary  the 
condition  as  to  the  amount  of  the  monopoly 
value  the  grant  would  be  made,  but  in  the 
event  of  the  licensing  justices  declining  to 
vary  the  condition,  the  confirmation  of  the 
grant  would  be  refused.  It  seems  to  me  to 
follow  logically  that  there  can  be  no 
confirmation  of  a  grant  so  long  as  there  is  a 
difference  of  opinion  between  the  licensing 
authority  and  the  confirming  authority  as 
to  the  amount  of  the  monopoly  value.  It 
seems  to  me,  quite  apart  from  the  other 
difficulties  to  which  the  Master  op  the 
Rolls  has  referred  as  to  the  form  of  the 
mandamusj  on  the  broad  ground  which 
I  have  referred  to,  there  never  has  been  any 
confirmation  of  the  grant  of  this  new  licence, 
and,  on  that  ground,  it  is  impossible  to 
grant  the  relief  which  is  asked  for  by 
Mr,  AmphletL  Only  one  word  as  to  Rex  v. 
Dodds,  supra.  That  is  an  entirely  distinct 
case.  There  the  justices  did  not  refuse  the 
renewals,  but  they  resolved  that  the  renewals 
should  be  granted,  and  the  papers  were  all 
handed  to  the  clerk  of  the  peace  or  the  clerk 
of  the  licensing  justices,  but  they  sought  to 
impose,  as  a  condition  of  obtaining  those 
renewals,  certain  terms  and  conditions 
which  may  have  been  very  reasonable  in 
themselves,  but  which,  in  the  view  of  this 
court,  were  contrary  not  merely  to  the 
spirit,  but  to  the  express  language,  of  the 
Act  of  Parliament  Here  we  are  dealing 
with  a  body  which  were  entitled  to  impose 
conditions  ;  nay,  more,  which  had  a  duty 
to  impose  conditions  if  they  thought  fit  • 
conditions,  I  agree,  which  could  not  of 
themselves  have  become  operative,  but 
which  would  become  operative  when  they 
obtained  the  consent  of  the  licensing  jus- 
tices. Under  these  circumstances  I  think 
that  the  decision  of  the  Divisional  Court 
was  right  and  that  this  appeal  must  be 
dismissed. 
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Farwbll,  L.J.— I  agree.  I  think  that 
the  order  of  April  4th  ought  to  be 
construed  as  other  documents  are  construed 
in  the  courts,  if  possible,  ut  res  valeaty  and 
inasmuch  as  the  confirming  authority  had 
the  power  to  make  a  variation  with  the 
consent  of  the  justices,  as  they  purported  to 
make,  in  the  condition,  the  order  snould  be 
read,  if  possible,  so  as  to  give  effect  to  that, 
and  not  cut  into  two  parts,  thereby 
compelling  the  confirming  authority  to  do 
that  which  they  never  had  any  intention  of 
doing.  As  Cozens  Hardy,  L.J.,  has 
pointed  out,  it  is  quite  a  different  thing 
when  the  condition  purported  to  be  attached 
is  one  which  the  authority  making  the 
order  had  no  power  so  to  attach.  On  the 
construction  of  the  Act  itself  I  will  only 
say  this,  that  I  agree  entirely  with  what 
the  Lord  Justice  lias  just  said  as  to  the 
monopoly  value  being  a  condition.  In  fact 
it  is  not  only  a  condition,  but  it  is  an 
indispensable  condition.  The  licensing 
justices  have  power  to  attach  such 
conditions  as  are  mentioned  in  sub-s.  (2), 
but  under  sub-s.  (a)  of  sub-s.  (2)  they  are 
bound  to  make  provision  for  securing  to 
the  public  the  monopolar  value.  Before  the 
Act  of  1904  no  conditions  of  this  nature 
could  be  imposed  by  the  lustices.  Then 
the  confirming  authority  also  imposed  no 
conditions  :  they  simply  affirmed  or  rejected. 
Then,  for  tne  first  tirae^  comes  a  power  to 
impose  conditions.  Having  given  that 
power  the  legislature  first  provides  for  the 
confirmation  of  the  licences  with  the 
conditions  attached,  and  then  it  ap^rs  to 
have  occurred  to  them  that  it  might  be 
desirable  that  the  confirming  authority 
should  not  be  bound  simply  to  reject  the 
licence  if  they  did  not  approve  of  all  the 
conditions,  but  that  the^  should  have  a 
power  to  vary  the  conditions.  Then,  in 
addition  to  that,  they  were  not  naerely  to 
have  the  power  to  varv  the  conditions,  but 
they  were  to  do  it  with  the  consent  of  the 
justices  who  originally  imposed  those 
conditions.  That  consent  was  not  necessary 
because  the  justices  would  be  fundi 
officio  when  once  they  had  imposed  the 
conditions,  and  sub-s,  (6)  therefore  gives 
authority  not  only  to  the  confirming 
authority  to  do  something  more  than  to 
confirm  or  reject,  but  it  also  gives  power  to 
the  licensing  justices  to  agree  to  the 
variations  wnich  without  their  authority 
the  confirming  authority  would  have  had 
no  power  to  impose.  The  result  is,  as  it 
appears  to  me,  that  the  confirming 
authority,  so  far  as  we  are  concerned — we 
are  not  saying  anything  about  the  other 
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part  of  the  rnandci/rrms  which  was  granted 
in  the  court  below— -are  perfectly  rignt,  and 
the  appeal  fails. 

Appeal  dismissed. 

Solicitors  for  the  prosecutor :  Taylor, 
RowleVj  Lewis  and  Davis,  for  «T.  C. 
Llewellin  and  Allen,  Newport,  Monmouth- 
shire. 

Solicitors  for  the  confirming  authority  : 
Field,  Roscoe  &  Co.,  for  H.  S.  Guatard, 
Newport,  Monmouthshire. 
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Novemher  5,  1906. 

(Before  Alverstone,  L.C.J.,  Ridley 
and  Darling,  ^5.) 

Rex  v.  Austin  and  Others. 

Education— Hlegal  employment  of  child— 
"  Employment "  —  What  is  —  Invalid 
child  allowed  to  amuse  himself  by 
workingin  father^s  smithy — Elementary 
Education  Act,  1876  (39  &  40  Vict. 
c.  79),  ss.  6,  47. 

A  father y  who  (m  the  advice  of  his  doctor 
allows  his  son,  a  boy  aged  thirteen  years 
and  subject  to  Jits,  to  endeavour  to  assist 
him  in  the  way  of  his  trade,  by  doing 
light  xoork  whenever  the  boy  is  so 
minded,  and  who  makes  no  gain  thereby, 
does  not  employ  the  boy  within  the 
meaning  of  s,  47  of  the  Elementary 
Education  Act,  1876,  and  therefore 
commits  no  offence  unthin  that  section, 
which  is  aimed  at  a  parent  taking  his 
child  into  his  employment  on  practically 
the  same  footing  as  a  stranger. 

Rule  nisi  obtained  on  behalf  of  Benjamin 
Leah  and  calling  on  Sir  William  Michael 
Byron  Austin,  Bart.,  and  Job  Harling,  Es(j., 
two  of  his  Majesty's  justices  of  the  peace  m 
and  for  the  West  Riding  of  the  county  of 
York,  and  George  Metcalfe  to  show  cause 
why  the  said  justices  should  not  state  and 
sign  a  case  lor  the  opinion  of  this  court 
setting  fortJi  the  facts  and  grounds  of  their 
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judgment  or  determination  dismissing  a 
certain  information  preferred  hy  the  said 
Benjamin  Leah  against  the  said  George 
Metcalfe. 

The  applicant  was  a  divisional  clerk  in 
the  employment  of  the  county  council  of 
the  West  Riding  of  Yorkshire,  and  was  the 
ofBcer  directed  to  act  in  the  execution  of 
the  Elementary  Education  Act,  1876,  and  of 
any  byelaws  in  force  within  the  administra- 
tive area  of  the  West  Riding  of  Yorkshire 
for  the  purposes  of  Part  III.  of  the 
Education  Act,  1902. 

On    May    16th,    1906,    an   information 

Preferred  by  the  applicant  a^inst  George 
[etcalfe  for  unlawfully  taking  into  his 
employment  on  January  18th,  1906,  and 
divers  other  dates  in  contravention  of  the 
Education  Acts,  a  certain  child,  to  wit,  his 
own  son,  George  Metcalfe,  of  the  age  of 
thirteen  years,  who  had  not  then  obtained 
a  certificate  either  of  his  proficiency  in 
reading,  writing  and  elementary  arithmetic, 
or  of  nis  previous  due  attendance  at  a 
certified  efficient  school,  as  in  the  said  Acts 
mentioned,  and  was  not  employed  and  not 
attending  school  in  accordance  with  the 
byelaws  of  the  local  authority,  was  finally 
heard  and  determined  by  the  above-named 
justices,  who  dismissed  the  said  information. 
The  grounds  upon  which  the  justices  dis- 
missed the  said  information  were  fully  set 
out  in  an  affidavit  filed  by  them  in  answer 
to  the  rule,  and  were  as  follows  : 

They  found  as  facts  the  following  matters: 
(1^  That  the  child,  George  Metcalfe,  was 
of  the  age  of  thirteen  years  in  January, 
1906. 

(2^  That  on  the  date  of  the  determination 
of  the  information  the  child  was  and  for 
two  years  previously  had  been  subject  to 
epileptic  fits,  and  had  been  and  then  was 
thereby  prevented  from  attending  school, 
and  that  certificates  to  this  effect  had  been 
given  from  time  to  time  by  a  doctor  who 
was  the  medical  adviser  of  the  defendant 

(3)  The  last  of  such  certificates  was  dated 
30th  November,  1905,  and  therein,  after 
certif vine  that  the  child  was  suffering  from 
"  fits,  which  prevented  him  from  attending 
school,  the  doctor  stated  that "  it  will  be  better 
for  his  father  to  keep  him  employed."  [In 
the  evidence  given  before  the  magistrates 
it  was  stated  that  the  doctor  also  said  : 
"  Don't  send  the  boy  to  school ;  let  him  do 
what  he  likes.''] 

(4)  That  the  defendant,  George  Metcalfe, 
was  a  blacksmith  whose  workshop  adjoined 
his  dwelling-house. 
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(5)  That  the  child,  George  Metcalfe,  was 
allowed  by  his  father  to  go  into  such 
workshop  when  he  pleased,  and  do  such 
work  therein  as  he  was  minded  and  able  to 
do.  He  only  occasionally  worked  in  the 
workshop,  and  such  work  as  he  did  was  of 
a  light  nature. 

(6)  That  the  defendant  never  compelled 
his  son  to  work  or  go  into  the  workshop, 
but  whilst  the  child  was  in  the  workshop 
he  was  properly  looked  after  by  his  father, 
and  the  child  was  also  instructed  by  his 
father  as  to  the  various  matters  in  which 
he  endeavoured  to  render  assistance. 

(7)  That  no  gain  resulted  to  the  father 
from  any  assistance  rendered  by  the  child. 

(8)  That  the  child  liked  to  go  into  the 
workshop  and  to  endeavour  to  assist  therein, 
but  whenever  he  was  minded  so  to  do  he 
absented  himself  and  freauently  went  into 
a  neighbouring  public  park. 

(9)  Thatbyallowing  thechild  to  endeavour 
to  assist  him  as  aforesaid  the  father  was 
acting  entirely  in  accordance  with  the 
doctor's  advice,  and  that  what  was  done  was 
beneficial  to  the  child's  health. 

The  Justices  accordingly  came  to  the 
conclusion  and  dertermined  that  the 
defendant  did  not  take  into  his  employment 
the  said  child,  but  had  only  faithfully 
carried  out  the  doctor's  instructions,  and 
they  accordingly  dismissed  the  infornaation. 

Application  was  made  to  the  justices  to 
state  a  case  and  they  declined  to  do  so,  and 
gave  a  certificate  stating  that  in  their 
opinion  the  said  application  was  merely 
frivolous  on  the  ground  that  the  question 
they  had  to  decide  was  one  of  fact  and  not 
of  law,  they  being  of  opinion  that  the  said 
acts  of  employment  were  purely  voluntary 
acts  beneficial  to  the  healtn  of  the  epileptic 
boy  being  only  occasionally  permitted  by 
the  parent,  and  were  entirely  in  accordance 
with  the  advice  of  his  medical  adviser. 

The  Elementary  Education  Act  1876 
s.  6  :  "  Every  person  who  takes  a  child  into 
his  employment  in  contravention  of  this 
Act  shall  be  liable,  on  summary  conviction, 
to  a  penalty  not  exceeding  forty  shillings. 

Section  47 :  "A  parent  of  a  child  who 
employs  such  child  in  any  labour  exercised 
by  way  of  trade  or  for  the  purposes  of  gain, 
shall  be  deemed  for  the  purposes  of 
this  Act  to  .take  such  child  into  his 
employment" 

Joshua  Schol^field^  on  behalf  of  the 
justices,  showed  cause  against  the  rule. — 
This  rule  was  moved  on  the  ground  that 
as    a    matter    of    law     the    father    had 
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employed  the  child  within  the  meaning  of 
«.  47  of  the  Elementary  Education  Act, 
1876.  There  is  no  employment  within  that 
section  unless  it  results  in  gain  to  the 
father  {Mather  v.  Laiorence,  [1899]  1  Q.  B. 
1000:  63  J.  P.  455).  The  justices  have 
found  as  a  fact  that  there  was  no  gain. 

Danckwerts,  K.C  {Raymond  Asquith 
with  him),  in  supjwrt. — Section  9  of  the 
Elementary  Education  Act,  1876,  is  the 
onlv  section  that  allows  any  exception  to  the 
prohibition '  against  the  employment  of 
children.  This  case  does  not  come  within 
that  section.  If  the  father  employs  the 
child  at  all  in  his  business,  he  is  to  be 
deemed  to  have  taken  the  child  into  his 
employment  within  the  meaning  of  s.  47. 
There  is  a  clear  finding  of  fact  that  the  boy 
worked  forhis  fdtherin  the  way  of  trade.  The 
justices  say  that  the  father  made  no  gain  by 
it,  but  he  must  have  done  so.  In  Mather  v. 
Lawrence^  suproj  the  child  was  not  employed 
in  the  way  of  trade.  Section  47  does  not 
.say  merely  "  for  the  purposes  of  gain,"  but 
"by  way  of  trade  or  for  the  purposes  of 
gain."  It  does  not  matter  that  the  child 
was  only  employed  casually.  The  father  by 
employing  the  child  at  all  in  any  labour 
exercised  by  way  of  trade  commits  the 
offence. 

Alyerstonjs,  L.C.J.— We  are  clearly  of 
opinion  that  we  ought  not  to  order  the 
justices  to  state  a  case.  If  there  was  any 
doubt  about  what  the  decision  of  the 
magistrates  was,  or  if  any  further  facts 
could  have  been  stated,  it  would  have  been 
better  to  make  the  rule  absolute,  even  if 
we  might  have  come  to  the  same  conclusion 
on  the  argument  of  the  case  stated.  But 
we  have  now  got  all  the  evidence,  and  as  far 
as  I  can  see  they  have  dealt  with  this  as 
a  question  of  fact,  and  have  in  no  way  gone 
wrong  in  law.  It  is  said  that  the  word 
"employs"  in  s.  47  of  the  Elementary 
Education  Act,  1876,  means  "allows  his 
child  to  be  occupied  or  to  do  some  work 
or  to  give  him  some  help,"  and  that  in  such 
a  case  there  raav  be  evidence  of  the  father 
employing  within  the  meaning  of  the 
section.  In  my  judgment  that  is  not  the 
meaning  of  the  section.  The  meaning  of 
the  section  is  that  the  prohibition  against 
employment  was  to  apply  to  the  case  of  a 
father  taking  his  son  into  his  employ,  and 
employing  him  to  a  great  extent  in  the 
same  way  as  if  he  was  a  stranger.  The 
unfortunate  circumstances  of  the  poor  boy 
show  the  common-sense  view  the  magistrates 
took.    The  doctor  said,  "  Don't  send  the  boy 
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to  school ;  let  him  do  what  he  likes."  That 
was  a  wise  piece  of  advice.  The  father 
allows  him  to  do  what  he  likes  and  assist  in 
making  horseshoes,  and  I  understand  that 
the  magistrates  quite  disbelieved  the 
exaggerated  evidence  as  to  the  way  in 
which  the  father  treated  his  son.  They 
found  that  the  child  was  allowed  by  the 
father  to  go  into  the  workshop  when  he 
pleased,  but  whenever  he  was  minded  so  to 
do  he  absented  himself  and  frequently  went 
into  a  neighbouring  public  parK.  Ir  some 
court  is  going  to  hold  that  that  is  employment 
within  8.  47  of  the  Elementary  Education 
Act,  1876,  they  must  hold  it  contrary  to  my 
distinct  opinion.  It  would  be  a  grievous 
thing  if  we  were  obliged  to  hold  that  the 
magistrates  were  wrong  in  law  in  holding 
that  a  father  who  on  the  advice  of  the 
doctor  allowed  his  child  to  endeavour  to 
assist  him  when  he  pleased  by  doing  work 
of  a  light  nature  and  who  made  no  gain 
thereby  did  nbt  employ  the  boy  within  the 
meaning  of  the  section.  There  is  no  ground 
for  ordering  a  case  to  be  stated  on  the 
ground  that  the  facts  are  not  before  us  or 
that  the  magistrates  went  wrong  in  law. 

Ridley,  J.— I  agrea  If  you  take  as  facts 
paragraphs  (6),  (7),  and  ( 8)  of  the  justices' 
affidavit  there  was  no  employment  of  the 
child  and  nothing  to  show  that  the  father 
caused  him  to  do  any  work.  What  the  boy 
did  was  entirely  at  his  own  volition.  It 
would  be  stretching  the  word  "  employs " 
in  the  section  far  beyond  its  proper  meaning 
if  we  were  to  say  that  the  permission  that 
the  father  gave  that  the  boy  might  so 
amuse  himself  was  employment. 

Dabung,  J.— I  am  of  the  same  opinion. 
Bute  discharged. 

Solicitors  for  the  defendant  justices : 
Emmet  &  Co.,  for  Claude  Leatham  &  Co., 
Wakefield. 

Solicitors  for  the  applicant:  Clements, 
Williams  &  Co.,  for  Trevor  C.  Edwards, 
Wakefield. 
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November  7,  8,  1906. 
(Before  Ridley  and  Dablino,  JJ.) 
Martin  v,  Benjamin  and  Dunk. 

Gaining— Lottery  —  Keeping  a  place  for 
exercising  a  lottery— Isolated  user — 
Gaming  Act,  1802  (42  Geo.  3,  c.  119), 
s.  2. 

The  respondents  were  charged  under  s,  2  of 
42  Geo,  .3,  c.  119,  with  keeping  a  certain 
place  for  the  purpose  of  exercising  a 
lottery  therein.  The  evidence  showed 
that  they  had  used  the  phice  for  draw- 
ing a  lottery  on  only  a  single  occasion. 

Held,  that  they  had  committed  no  offence 
under  the  section,  which  is  aimed  at  the 
habitiial  keeping  of  a  place  and  not  at 
m^ere  isolated  or  incidental  riser. 

Case  stated  by  a  metropolitan  police 
magistrate  sitting  at  Clerkenwell  Police 
Court  on  an  information  laid  on  May  3, 
1906,  by  the  appellant  against  the  respon- 
dents, wherebv  they  were  charged  that  on 
the  25th  April,  1906,  they  did  keep  a  certain 
place,  to  wit,  the  temporary  reading  room 
of  the  Furnishing  Trades'  Exhibition  holden 
at  the  Agricultural  Hall,  Islington,  for  the 
purpose  of  exercising  therein  a  certain 
lottery,  to  wit,  a  lottery  entitled  "  Draw  in 
aid  of  the  Furniture  Trades'  Provident 
and  Benevolent  Association,"  contrary  to 
s.  2  of  the  statute  42  Geo.  3,  c.  119. 

I,  after  hearing  evidence,  dismissed  the  in- 
formation for  the  reason  hereinafter  set  forth. 
The  following  facts  were  proved  on  the 
bearing  of  the  information  :  The  appellant 
visited  the  Royal  Agricultural  Hall  about 
10  a.m.  on  April  25,  1906.  An  exhibition 
called  "the  Furnishing  Trades'  Exhibition" 
was  then  being  held  at  the  hall.  The  ap- 
pellant purchased  at  a  stall  managed  by  the 
respondent,  Charles  Dunk,  a  ticket,  a  copy 
of  which  is  set  forth  below,  paying  Is.  for 
the  ticket.  The  ticket  was  torn  for  the  ap- 
pellant from  a  book  of  tickets  and  counter- 
foils. The  apoellant  subsequently  on  the 
same  day  saw  toe  respondents  and  cautioned 
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them  not  to  allow  the  drawing  in  respect 
of  which  the  said  ticket  was  sold  to  take 
place.  The  respondents  said  they  would 
jointly  take  the  responsibility  for  the  draw- 
ing taking  place.  The  appellant  again 
visited  the  Royal  Agricultural  Hall  at  9  p.m. 
the  same  evening,  and  in  a  temporarily 
erected  building,  called  a  "reading  and 
writing  room,"  some  40  or  50  people  were 
assembled,  including  the  responaent  Charles 
Dunk.  The  counterfoils  of  the  tickets  sold 
in  connection  with  the  drawing  were  i)laced 
together,  mixed  up,  and  the  first  six  tickets 
drawn  aetermined  the  six  winners  of  the 
prizes  specified  on  the  ticket,  of  which  a 
copy  appears  below.  It  was  further  proved 
before  me  that  the  exhibition  was  for  the 
trade  and  not  for  the  general  public,  ad- 
mission to  it  being  by  ticket  only  ;  that  an 
order  for  25  books  containing  25  tickets 
each  for  the  drawing  was  given  by  the 
respondent  Harold  Hyam  Benjamin,  who 
was  the  manager  of  the  exhibition,  and  that 
the  drawing  was  for  the  Furniture  Trades' 
Provident  and  Benevolent  Association,  in 
which  the  respondents  were  interested  from 
benevolent  motives ;  that  all  moneys  re- 
ceived for  the  sale  of  such  tickets  were 
intended  for  and  were  handed  over  to  the 
association,  and  that  the  articles  named  on 
the  ticket  set  out  below  were  given  for  the 
benefit  of  the  association  ;  and  that  the 
respondents  did  not  make,  and  never  in- 
tended to  make,  any  profit  out  of  the  draw, 
and  that  in  whatever  they  did  they  acted 
entirely  out  of  charitable  motives.  It  was 
contended  upon  the  above  facts  before 
me,  on  two  grounds,  that  no  offence 
had  been  committed  by  the  respondents 
against  s.  2  of  the  (iaming  Act,  1802 
(42  George  3,  c.  119) ;  first,  that  the  draw 
was  not  a  lottery  within  the  meaning  of  the 
Act,  and,  secondly,  that  the  reading  and 
writing  room  in  the  Royal  Agricultural 
Hall  was  not  "kept  for  the  purpose  of 
exercising  therein  a  lottery"  within  the 
true  mining  of  such  Act,  and  the  case  of 
B,  v.  Davtes,  [1897]  2  Q.  B.  199,  was 
cited  in  support  of  that  contention.  I  was 
of  opinion  that  the  draw  amounted  to  a 
lottery,  but  I  was  doubtful  whether  the 
mere  user  of  the  reading  room  for  a  few 
minutes  on  one  occasion  for  the  purpose  of 
the  draw  was  "keeping  an  office  or  ^lace 
for  the  purpose  of  exercising  therein  a 
lottery "  within  the  meaning  of  s.  2  of  the 
Gaming  Act,  1802,  and  dismissed  the  sum- 
mons. The  question  for  the  opinion  of  the 
Court  is  whether  in  the  circumstances  the 
respondents  kept  an  office  or  place  for  an 
unauthorised  lottery  contrary  to  s.  2  of  the 
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Ckimini^  Act,  1802.    The  following  ia  a  copy 
of  the  ticket  above  referred  to  : — 

"Furnishing  Tradee*  Exhibition, 
Royal  Agrtcultural-hall. 
April  17th  to  27tb,  1906. 

Draw 
4(9 

In  aid  of 

The  Pornltore  Tnules'  Provident  and  Benevolent 

Afnoclatlon. 

1st  Prize,  Tantalos  Presented   by  the  Management. 

Snil  Prize,  Sewing  Machine  „    Mr.  Oscar  Lobl. 

8rd  Prize,  Eaay  Chair     Mes^re.  C.  and  M.  Davte. 

4th  Prize,  Silvery  Tray  ...    „    Mr.  Bamett  H.  Abrahams. 

6th  Prize,  Coal  Cabinet  ...    „    Mr.  Tom  Ferris. 

6th  Prize.  Patent  Carpet      )     The  National  Sweeper  Co. 

Sweeper J  (Mr.  W.  B.  Notciitt) 

7th  Prize,  Pair  feather  pillows  „    Mr.  Cluirles  Pox. 

Draw  will  take  place  9  p.m..  Wed.,  26th  April,  In  the 
Reading  and  Writing  Room.    Tickets  Is," 

Dated  this  lat  dav  of  August,  1906. 

(Signed)         J.  Bros. 

The  Gaining  Act,  1802,  s.  2,  provides: 
"No  person  or  persons  whatsoever  shall 
pnblicly  or  privately  keep  any  oflSce  or 
place  to  exercise,  keep  open,  show,  or 
expose  to  be  played,  drawn,  or  thrown  at  or 
in,  either  by  dice,  lots,  cards,  balls,  or  by 
nambers  or  figures,  or  by  any  other  way, 
contrivance,  or  device  whatsoever,  any  game 
or  lottery  cstlled  a  little  goe,  or  any  other 
lottery  whatsoever  not  authorised  by 
Parliament  .  .  .  and  every  person  so 
offending  shall  be  deemed  a  rogue  and 
vagabond  .  .  .  and  shall  be  punishable 
as  such  rogue  and  vagabond  accordingly." 

By  the  Vagrancjr  Act,  1824  (5  Geo.  4, 
c.  83)  s.  1,  all  provisions  theretofore  made 
relative  to  rogues  and  vagabonds  were 
repealed,  but  s.  21  provides  "  that  wherever 
by  any  Act  or  Acts  of  Parliament  now  in 
force  it  is  directed  that  any  person  shall  be 
punished  ...  as  a  rogue  and  vagabond 
...  for  any  offence  specified  in  such 
Act  or  Acts,  and  not  hereinbefore  provided 
for  by  this  Act,  in  every  such  case,  whether 
such  person  shall  or  shall  •  not  have  com- 
mitted any  offence  against  this  Act,  every 
such  person  shall  be  punished  under  the 
provisions,  powers,  and  directions  of  this 
Act." 

DanckwerUj  K.C.  (A.  H,  Bodkin  with 
him),  for  the  appellant— The  wording  of 
s.  2  of  the  statute  42  Geo.  3,  c.  119,  shows 
that  it  was  intended  to  make  it  an  offence 
to  draw  a  lottery  even  once.  The  word 
"lottery"  is  used  in  the  singular.  The 
Lotteries  Act,  1823  (4  Geo.  4,  c.  60),  s.  60, 
extends  the  meaning  of  the  word  "  place  " 
so  as  to  include  "  any  place  in  or  out  of  an 
inclosed  building  or  premises,  whether  upon 
land  or  water,  where  such  illegal  practices 
or  any  thing  relating  thereto  shall  be  carried 
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on  or  attempted  to  be  carried  on."  There 
is  no  analogy  between  the  statutes  42  Geo.  3, 
c.  119,  4  Geo.  4,  c.  60,  and  the  Betting 
Act,  1853  (16  &  17  Vict.  c.  119)  :  per  Lord 
Halsbury,  L.C.,  in  Fowdl  v.  Kempton 
Park,  [1899]  A.  0.  143,  at  p.  165 ;  63  J.  P. 
260,  at  p.  262. 

Avory,  K.C.  {J,  B,  Matthews  with  him), 
for  the  respondents.— For  the  purpose  of 
8.  2  of  42  Geo.  3,  c.  119,  the  mere  user  of  a 
place  on  a  particular  occasion  does  not 
amount  to  keeping  a  place.  This  principle 
has  been  recognised  in  the  case  of  dis- 
orderly houses  (Skutt  V.  Lewis  (1804), 
5  Esp.  128;  Marks  v.  Benjamin  (1839), 
3  J.  P.  405  ;  4  J.  P.  44  ;  5  M.  &  W.  565). 
There  must  be  something  like  habitual 
keeping,  and  mere  incidental  user  will  not 
suffice.  On  that  principle  the  court  acted 
in  B.  V.  Davies,  supra. 

Danckwerts,  K.C.,  in  reply.-— In  the  case 
of  a  disorderly  house  there  must  be  a  series 
of  acts  before  the  house  can  become  dis- 
orderly, and  the  public  must  be  admitted. 
Under  the  Lottery  Acts  the  use  of  a  place 
once  is  sufficient,  and  it  makes  no  difference 
whether  the  thing  is  done  publicly  or 
privately.  Gregoryy.  Tuffs  (1833),  6  C.  <fe  P. 
271j  shows  that  Shutt  v.  LeitnSy  supra^  was 
decided  on  the  ground  that  the  room  was  a 
private  room  of  the  defendant.  Section  1 
of  the  Act  10  Will.  3,  c.  23,  declares  all 
lotteries  to  be  common  and  public  nuis- 
ances. In  B.  V.  Crawshaw  (1860),  25  J.  P. 
37 ;  Beirs  C.  C.  303,  there  was  only  a 
single  lottery,  and  it  was  held  that  the 
jury  were  justified  in  finding  that  the  de- 
fendant had  kept  a  lottery.  [Darling,  J.  : 
Which  statute  uses  the  words  "keep  a 
lottery  ]]  Section  2  of  the  Act  10  Will.  3, 
c.  23.  [Darling,  J. :  The  Act  42  Geo.  3, 
c.  119,  says  "  keep  a  place."]  Keeping  the 
place  for  one  lottery  is  enough.  Lotteries 
are  also  declared  common  and  public  nuis- 
ances by  s.  1  of  42  Geo.  3,  c.  119,  and  the 
preamble  to  s.  60  of  4  Geo.  4,  c.  60,  shows 
that  a  single  lottery  creates  the  offence.  In 
Hardwick  v.  Lane,  [1904]  1  K.  B.  205  ; 
68  J.  P.  94,  a  single  sweepstake  was  held  to 
be  an  offence. 

Ridley,  J.— We  are  both  of  opinion  that 
the  magistrate's  opinion  was  right  on  the 
point  argued.  The  facts  appear  to  be  that 
the  respondents  were  summoned  on  an  in- 
formation stating  that  they  kept  a  certain 
place  for  the  purpose  of  exercising  therein 
a  certain  lottery.  The  facts  were  these: 
That  the  appellant  had  purchased  at  a  stall 
managed  by  the  respondent  Dunk  a  ticket 
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torn  for  the  appellant  from  a  book  of  tickets 
and  counterfoils,  and  on  the  same  evening 
in  a  temporary  reading-room  in  the  Royal 
Agricultural  Hall  the  counterfoils  of  the 
tickets  sold  in  connection  with  the  drawing 
were  placed  together  and  mixed  up,  and 
the  first  six  tickets  drawn  determined 
the  winners  of  the  prizes  specified  on  the 
ticket.  The  point  argued  is  whether  or  no, 
when  it  was  shown  that  on  that  evening  the 
tickets  were  drawn  in  the  temporary  read- 
ing-room of  the  exhibition,  that  amounted 
to  a  keeping  of  the  place  within  s.  2  of 
42  Geo.  3,  c.  119.  Whether  it  was  an  office 
or  place  is  not  the  question  here.  The 
question  is  whether  it  was  kept.  At  first  I 
thought  that  there  was  a  good  deal  of  reason 
in  the  observation  that  if  this  is  not  a  keeping 
on  this  one  occasion  on  which  it  was  done, 
a  man  mi^ht  shift  from  one  house  to 
another  and  so  evade  the  Act.  But  that  is 
not  reallv  the  point  of  the  case.  If  it  were 
merely  the  keeping  or  drawing  of  a  lottery, 
if  the  o£fence  were  merely  that,  it  could  be 
proceeded  against  under  s.  41  of  4  Qeo.  4, 
c.  60,  or  s.  2  of  10  Will.  3,  c.  23.  Take  the 
latter  statute,  under  which  E.  v.  Crawshaw^ 
iupra,  was  decided.  There,  by  s.  2,  no 
"  person  or  persons  whatsoever  shall  pub- 
licly or  privately  exercise  keep  open  snow 
or  expose  to  be  played  at  drawn  at  or 
thrown  at  or  shall  draw  play  or  throw  at 
any  such  lottery  or  anv  otner  lottery  either 
by  dice  lots  cards  balls  or  any  other  num- 
bers or  figures  or  any  other  way  whatso- 
ever." But  that  Act  of  Parliament  is 
directed  against  the  keeping  of  a  lottery, 
not  the  keeping  of  a  place  where  a  lottery  is 
to  be  drawn.  Along  with  the  word  "  keep  ** 
are  other  words  which  show  that  the  Act  is 
directed  against  a  particular  lottery,  and  no 
doubt  Mr.  Danckwerts  is  right  in  saying 
that  by  Act  of  Parliament  all  lotteries  have 
been  made  a  public  nuisance.  The  Act 
4  Geo.  4,  c.  60,  seems  to  be  directed  in 
the  same  way  against  selling  tickets  in  a 
lottery.  The  Act  10  Will.  3,  c.  23,  is  aimed 
against  a  particular  lottery,  and  4  Geo.  4, 
c.  60,  is  an  extension  of  the  same  principle. 
In  42  Geo.  3,  c.  119,  s.  2,  the  words  are 
diflferent,  namely :  "  No  person  .  .  .  shall 
.  .  .  keep  any  oflBce  or  place  to  exercise, 
keep  open,  show,  or  expose  to  be  played 
.  .  .  any  game  or  lottery,"  etc.  Therefore 
that  deals  not  with  the  keeping  of  a 
lottery  but  with  the  keeping  of  an  office  or 
place  to  exercise  a  lottery.  But  Mr.  Danck- 
werts says  that  this  case  is  to  be  distin- 
guished from  those  cited  by  Mr.  Avory  on 
the  meaning  of  "keep,"  because  the  Acts 
under  consideration  in  those  cases  only  had 
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reference  to  a  series  of  acts,  and  only  a 
series  of  acts  was  made  criminal,  whereas 
here  a  single  lottery  is  the  eist  of  the 
offence.  I  do  not  find  myself  able  to  follow 
him  in  that  reasoning.  I  think  it  is  true  that 
one  lottery  is  a  public  nuisance,  whereas 
in  the  other  cases  only  a  series  of  acts  is 
an  offence.    But  the  essence  of  the  offence 

X'nst  this  section  is  the  keeping  of  an 
e  for  the  purpose  of  exposing  a  lottery. 
I  do  not  think  you  keep  a  place  for  the  pur- 
pose of  exposing  a  lottery  if  you  have  only 
one  lottery.  It  must  be  shown  that  the 
place  was  kept  for  that  purpose.  You  do 
not  keep  the  place  for  the  purpose  of  show- 
ing a  lottery  unless  more  than  one  act  be 
shown,  and  unless  there  is  something 
habitual  about  it.  I  do  not  see  how  the 
cases  Quoted  by  Mr.  Avery  can  be  distin- 
guishea  from  the  present.  It  does  depend 
on  the  habit  or  custom,  and  on  that  which 
is  being  done  by  the  person  proceeded 
against.  In  ShMt  v.  Leuds^  supiuy  which 
was  an  action  to  recover  a  penalty  under 
25  Geo.  2,  c.  36,  s.  2,  for  keeping  a  place  for 
public  dancing  without  a  licence,  it  was  de- 
cided that  what  the  defendant  had  done 
was  not  within  that  Act  on  two  grounds  : 
(1^  That  the  dancing  was  not  puolic,  and 
(2)  that  as  Lord  Ellenbqrough  said,  "  this 
appeared  to  be  a  mere  temporary  appropria- 
tion of  the  room  to  that  mode  of  entertain- 
ment for  eight  days  during  which  it  was 
hired,  and  which  the  persons  were  keeping 
as  a  festival."  I  think  it  is  true  that  it  was 
only  a  private  entertainment,  but  Lord 
Ellenborough  also  meant  to  say  that  it 
was  not  a  usual  keeping,  and  ho,  therefore, 
not  within  the  Act.  Marks  v.  Benjamin^ 
sujyra,  which  was  decided  on  the  same  sec- 
tion, also  seems  to  be  strongly  in  point.  It 
was  said  there  by  Parke,  B.,  although  there 
had  to  be  a  rule  for  a  new  trial,  that  ^'  in 
the  first  pliice  the  house,  or  room,  must  bo 
kept  with  the  defendant's  knowledge; 
secondly,  it  must  be  kept  for  the  purpose 
prohibited  by  the  statute :  there  must  be 
something  like  a  habitual  keeping  of  it, 
which,  however,  need  not  be  at  statwi  inter- 
vals ;  thirdly,  it  must  be  public."  That 
last  question  does  not  seem  to  arise  in  this 
case  because  the  statute  says  "  publicly  or 
privately."  But  there  must  be  something 
like  a  habitual  keeping.  In  this  case 
there  surely  was  not  a  habitual  keeping. 
I  think,  therefore,  that  what  the  magis- 
trate decided  was  right.  With  regard  to 
Powell  V.  Kempton  Park,  suproL  I  think 
that  what  Lord  Halsburt  saia  has  not 
reference  to  keeping  and  using,  but  has 
reference  to  the  word  "place."    The  point 
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he  was  discnssing  was  whether  the  inclosare 
there  in  question  was  a  place  within  the 
meaning  of  the  Betting  Act,  1853,  and  he 
expressed  dissent  from  the  view  that  there 
is  any  analogy  between  the  statutes 
42  Geo.  3,  c.  119,  4  Geo.  4,  c.  60,  and  the 
Betting  Act,  1853,  and  he  says  that  a  care- 
ful consideration  of  those  statutes  would 
lead  to  an  opposite  conclusion,  and  he 
draws  attention  to  59  Geo.  3,  c.  65,  where, 
by  8.  57,  the  meaning  of  the  word  "  place  " 
in  the  Lottery  Acts  is  given  to  save  any 
doubt  upon  the  point  if  such  could  have 
arisen.  1  do  not  think  that  his  observa- 
tions have  any  application  to  the  point 
which  now  arises,  wnich  is  not  the  meaning 
of  the  word  "place,"  but  the  meaning  of 
the  word  "  keep."  I  do  not  think  that  the 
one  occasion  on  which  this  was  done 
amounts  to  a  keeping  of  the  place.  If  the 
proceedings  had  oeen  for  keeping  a  lottery 
the  decision  of  the  court  might  have  been 
different.  If  the  proceeding  had  been  not 
for  keeping  a  place  to  exercise  a  lottery  but 
for  exercising  or  keeping  open  a  lottery 
under  s.  2  of  10  Will.  3,  c.  23, 1  should  not 
think  that  there  was  any  defence,  but  as 
the  point  has  not  been  argued  1  do  not 
express  any  opinion  on  it 

Dabling,  J.— I  am  of  the  same  opinion. 
The  respondents  were  charged  under  the 
statute  42  Geo.  3,  c.  119,  s.  2,  and  in  the 
judgment  that  I  give  I  do  not  intend  to  say 
that  they  might  not  possibly  have  been 
convicted  under  some  other  statute  such  as 
4  Geo.  4,  c.  60,  or  10  Will.  3,  c.  23,  which  have 
been  referred  to,  but  we  must  consider 
whether  they  were  properly  charged  under 
this  particular  section  of  42  Geo.  3,  c.  119. 
The  operative  words  are  these :  "  No  person 
shall  publicly  or  privately  keep  any  place  to 
exercise,  keep  open,  or  expose  to  be  played 
or  drawn  any  lottery."  Those  are  not  the 
words  under  which  people  might  be  con- 
victed under  4  Geo.  4,  c.  60,  s.  41,  for  selling 
tickets  in  a  lottery  not  authorised  by  the 
statute,  but  they  are  aimed  at  the  keeping 
of  an  office  or  place,  and  therefore  I  think 
that  the  cases  to  which  Mr.  Avory  drew  our 
attention  which  show  what  the  law  has  held 
to  be  the  keeping  of  a  house  for  other  pur- 
poses than  gaming  are  to  the  point,  and 
when  we  want  to  find  out  whether  they  kept 
this  place  we  must  have  regard  to  what  was 
said  by  the  judges  who  decided  those  cases. 
It  seems  to  me  also  that  you  must  bear  in 
mind  that  lotteries  when  the  earlier  Acts 
were  passed  were  objectionable,  not  so  much 
on  moral  grounds,  as  because  they  inter- 
fered with  the  monopoly  of  the  State  in 
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just  the  same  wajr  as  smuggling  was  con- 
demned and  punished  for  the  very  same 
reason.  No  doubt  later  the  opinion  of  the 
legislature  has  changed,  and  I  think  the 
later  Acts  show  that  lotteries  are  condemned 
on  moral  grounds,  and  I  daresay  smuggling 
would  also  be  condemned  on  the  same 
grounds  now,  not  only  for  defrauding  the 
revenue,  but  also  because  the  constant 
struggles  between  smugglers  and  custom- 
house officers,  however  picturesque,  and 
however  much  literature  may  be  indebted 
to  them,  are  not  desirable  from  purely  moral 
considerations.  I  felt  some  difficulty,  be- 
cause, if  Mr.  A  vary  were  right,  it  would  be 
possible  that  a  man  mi^ht  have  a  good 
answer  under  this  statute  if  he  went  into  a 
long  street  and  kept  a  lottery  once  in  each 
house  all  the  way  down  the  street.  But  I 
think  that  a  good  reply  to  that  would  be 
this,  that  the  holding  of  a  lottery,  i.e., 
making  the  practice  of  holding  a  lottery  in 
a  series  of  houses  one  after  the  other  would 
be  such  a  continuous  act  as  would  amount 
to  the  keeping  of  a  house  or  place  for  the 
purpose  of  a  lottery.  It  would  not  be  the 
keeping  of  the  same  house  or  place,  but  it 
mignt  well  be  held  that  if  you  made  a  prac- 
tice of  holding  a  lottery  in  one  house  one 
day  and  in  another  the  next  and  so  on,  you 
might  be  convicted  of  keeping  a  house  be- 
cause of  the  continuity  of  the  act  you  are 
doin^.  The  reason  why  this  is  not  the 
keepmg  of  a  place  is  because  it  is  an  isolated 
act.  In  another  case,  Marks  v.  Benjamin^ 
9upraj  Lord  Abinoeb,  C.6.,  says  it  was  the 
mere  incidental  use  of  a  house.  Those  ex- 
cuses could  not  be  made  in  the  case  I  have 
Eut,  and  I  am  satisfied  with  the  answer  I 
ave  given,  though  it  may  not  satisfy  some 
other  judge. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Wontner  & 
Sons. 

Solicitor  for  the  respondents :  Arthur  J. 
Bei^amin. 
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KING'S    BENCH    DIVISION. 


October  27,  1906. 

(Before  Alverstone,  L.C.J.,  Ridley 
and  Darling,  JJ.) 

Jonas  v.  Churchwardens  and  Over- 
seers OF  THE  Parish  of  St.  Dunstan 
in  the  West. 

Statute— Construction— Rateability  of  Old 
Serjeants'  Inn— Exemption  from  rates 
— 3  &  4  Will.  4,  e.  ex. — Parliamentary 
bargain  —  Competence  of  parties — 
Cesser  of  society — Extent  of  exemption 
— Rates  imposed  by  later  statutes. 

A  private  Act  of  Parliament^  3  <fc  4  WUL  4, 
c.  cj:.,  VKis  passed  to  carry  into  effect 
an  a^eement  between  the  Society  of 
Serjeant^  Inn  and  the  overseers  of 
the  parish  of  St  Dunstan  in  the  West^ 
which  agreement  provided  that  the 
society  should  pay  to  the  overseers  £80 
a  year  to  be  applied  to  the  relief  of  the 
poor^  and  that  this  annual  sum  shoiUd 
be  a  full  discharge  of  all  poor  rates  and 
other  jxirochifd  rates^  assessments  or  bur- 
thens from  time  to  time,  and  that  the  inn 
should  be  exempt  from  all  rates  for  the 
parish  to  the  utmost  extent  to  xohich  the 
jxirties  u>ere  competent  to  consent.  The 
society  having  ceased  to  exist, 

Held  (1)  per  Alverstone,  L.C.J.,  and  Rid- 
ley, J.,  that  the  individual  jrroperties 
of  which  the  inn  ufos  composed  were  not 
exempted  from  poor  rate,  and  (2)  per 
Alverstone,  L.C. J.,  and  Darling,  J., 
that,  assuming  that  there  was  »uch 
exemjHion,  it  did  not  include  exemption 
from  rates  created  by  subsequent 
statutes  and  added  to  tJie  poor  rate 
merely  for  purposes  of  collection. 

Case  stated  by  the  court  of  quarter 
sessions  holden  in  and  for  the  city  of 
London  on  the  3rd  of  January,  1906,  in  an 
appeal  by  the  api^ellant  against  a  rate  for 
the  relief  of  the  poor  made  by  the 
respondents  on  the  2nd  November,  1905, 

1.  The  appellant  is  and  at  the  time  of 
the  making  of  the  above-mentioned  rate 
was  in  occupation  of  chambers,  known  as 
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No.  3,  Old  Serjeants'  Inn,  Chancery  Lane, 
in  the  above-named  parbh. 

2.  On  the  2nd  November,  1905,  the 
respondents  made  a  rate  for  the  relief  of 
the  poor  to  which  the  said  chambers  in  the 
occupation  of  the  appellant  were  assessed, 
and  also  all  other  chambers,  erections  or 
buildings  within  Old  Seijeants'  Inn  afore- 
said (a  copy  of  the  entries  in  the  said  rate  so 
far  as  they  relate  to  Old  Serjeants'  Inn, 
together  with  a  form  of  demand  note  of  such 
rate  are  annexed  to  this  case).  The  said 
poor  rate  was  made  by  the  respondents  in 
order  that  they  might  satisfy  certain 
precepts  or  orders  for  contribution  served 
upon  them  by  the  guardians  of  the  poor 
of  the  City  of  London  Union,  the  Metro- 
politan Asylums  Board,  the  Local  Govern- 
ment Board  and  the  London  County 
Council  respectively  under  the  respective 
statutory  provisions  enabling  such  gus^ians, 
boards  and  council  respectively  to  make 
such  precepts  or  orders:  such  precepts  or 
orders  required  payment  oy  the  respondents 
of  sums  mentioned  in  them  which  were 
required  for  one  or  other  of  the  purposes 
stated  on  the  back  of  the  said  demand 
note. 

3.  On  the  7th  December,  1905,  the 
appellant  gave  the  respondents  notice  of 
appeal  against  the  said  rate. 

4.  In  the  year  1833,  the  Act  3  &  4  Will.  4, 
c.  ex.  (hereinafter  called  "  the  Act  of 
Will.  4  "),  was  passed  intituled  "  An  Act  for 
confirming  ana  carnring  into  effect  agree- 
ments between  the  Bishop  of  Ely  and  the 
Society  of  Judges  and  Serjeants-at-Law,  for 
vesting  in  the  said  society  the  fee  simple  of 
Serjeants'  Inn,  Chancery  Lane,  and  between 
the  parish  of  St.  Dunstan  in  the  West  and 
the  said  society,  and  for  other  purposes." 
The  said  Act  may  be  referred  to  as  if  it 
were  part  of  this  case. 

5.  The  said  chambers  occupied  by  the 
appellant  are  part  of  the  hereditament  in 
the  Act  described  as  Serjeants'  Inn, 
Chancery  Lane,  now  known  as  Old 
Serjeants'  Inn,  Chancery  Lane  (hereinafter 
called  *^the  said  inn"),  which  forms  the 
subject-matter  of  the  Act. 

6.  The  preamble  of  the  Act  of  Will.  4 
recites,  inter  alia,  that  the  said  inn  was 
part  of  the  hereditaments  belonging  to  the 
see  of  Ely,  and  had  been  held  for  a  long 
period  of  years  by  the  Honourable  Society 
of  Judges  and  Serjeants  at-Law  (hereinafter 
called  "  the  said  society  "),  under  leases  for 
three  lives,  which  had  been  renewed  from 
time  to  time,  and  that  the  then  existing 
chambers  and  buildings  of  the  said  inn  did 
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not  afford  sufficient  accommodation  for  the 
said  society,  and  that  the  said  society  being 
anxious  to  obtain  and  afford  adaitional 
accommodation  it  had  been  agreed  between 
the  Bishop  of  Ely  and  the  said  society  that 
the  said  inn  with  all  buildings  and  erections 
thereon  should  be  sold  to  the  said  society 
discharged  of  the  then  subsisting  lease 
thereof,  and  the  rents  and  covenants 
thereby  reserved,  in  consideration  of  a 
perpetual  clear  yearly  rent  or  sum  which 
nad  been  ascertained  in  the  manner  in  the 
agreement  mentioned  at  the  sum  of  £180 
to  be  for  ever  thereafter  paid  to  the  Bishop 
of  Ely  and  his  successors,  the  same  to  be 
charged  and  made  chargeable  upon  and 
issuing  out  of  the  said  inn,  and  all  buildings 
and  erections  then  standing  and  thereafter 
to  be  erected  thereupon,  and  to  be  payable 
at  such  time  and  in  such  manner,  and  to  be 
secured  by  such  powers  of  entry  and 
distress  as  were  in  the  Act  mentioned  and 
expressed,  and  that  a  Question  had  of  late 
years  been  raised  whetner  the  said  inn  was 
or  was  not  parcel  of  the  parish  of  St. 
Dunstan  in  the  West,  and  also  whether  the 
members  of  the  society  of  the  same  inn,  or 
any  of  them,  or  other  occupiers  of  chambers 
within  the  said  inn,  were  or  were  not  in 
respect  of  their  occupation  thereof  liable  to 
contribute  to  the  rates  raised  for  the  relief 
and  maintenance  of  the  poor^  and  to  the 
church  rates  and  other  parochial  burthens, 
and  that  the  said  questions  had  already 
occasioned  litigation  between  the  said 
parish  and  the  said  society,  and  further 
litigation  was  likely  to  arise  thereon 
and  that  in  order  to  prevent  further 
litigation  and  expense  it  had  been  agreed 
between  the  said  society  and  the  church- 
wardens and  overseers,  with  the  sanction 
and  assent  of  the  inhabitants  of  the  parish 
of  St.  Dunstan  in  the  West,  at  a  general 
meetingor  vestry  for  that  purpose  assembled, 
that  the  said  society  should  pay  the 
churchwardens  for  the  time  being  of  the 
said  parish  the  clear  annual  sum  of  £50  to 
be  applied  by  them  for  the  purposes  of  the 
Act  recited  in  the  Act  of  Will.  4,  and  of 
any  church  rate  or  church  rates  in  the  said 
parish  whether  raised  by  virtue  of  the  said 
recited  Act  or  otherwise,  and  should  pay 
to  the  overseers  of  the  poor  for  the  time 
being  of  the  said  parish  the  further  clear 
annual  sura  of  £80  to  be  applied  by  them 
to  the  relief  of  the  poor  tnereof,  which 
said  several  sums  of  £50  and  £80  should  be 
and  be  deemed  a  full  satisfaction  and 
discharge  of  all  church  rates  and  poor 
rates,  and  other  parochial  rates,  assessments 
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or  burthens  from  time  to  time  due  or 
claimed  to  be  due  in  respect  of  the  said 
inn  or  the  chambers  or  other  erections  or 
buildings  thereof,  and  that  the  said  inn 
and  all  chambers,  erections,  buildings, 
mes.<)uages,  lands,  tenements  and  heredita- 
ments within  the  same  and  the  several 
owners,  inhabitants  and  occupiers  thereof 
(as  far  as  regards  their  being  such  owners, 
occupiers  or  inhabitants),  should  be  exempt 
as  well  from  church  rates  and  poor  rates  as 
from  all  or  any  other  rates,  assessments  or 
burthens  within  or  for  the  said  parish, 
and  from  all  liability  to  serve  parish 
offices,  and  from  all  other  parochial 
interference,  and  from  all  parochial 
burthens  wnatsoever  to  the  utmost  extent 
to  which  the  said  parties  were  competent 
to  consent  And  that  it  was  expedient 
that  the  said  several  agreements  between 
the  said  society  and  the  Bishop  of  Ely,  and 
between  the  said  society  and  the  said 
churchwardens  and  overseers  should  be 
carried  into  effect  in  the  manner  in  the  Act 
mentioned  And  that  proper  powers  and 
remedies  should  be  given  for  raising  and 
securing  the  said  perpetual  rent  of  £180 
and  the  said  annual  rents  or  sums  of  £50 
and  £80  respectively,  and  that  the  purposes 
aforesaid  could  not  be  effected  without  the 
aid  and  authority  of  Parliament. 

7.  Section  2  of  the  Act  of  Will.  4,  inter 
alia,  vested  the  said  inn  with  all  and 
singular  the  messuages  or  tenements, 
chambers  and  other  erections  and  buildings 
whatsoever,  and  the  sites  thereof  and  the 
fee  simple  and  inheritance  thereof  in  the 
said  society  and  their  successors  for  their 
absolute  use  and  benefit,  freed  and  for  ever 
discharged  from  the  then  subsisting  lease 
(charged  nevertheless  and  chargeaole  for 
ever  with  the  clear  annual  rent  or  sum  of 
£180,  and  the  powers,  remedies  and  autho- 
rities in  the  Act  reserved  and  given  for 
recovering  the. same  out  of  the  said  inn). 

8.  By  s.  3  of  the  Act  of  Will.  4,  the  said 
inn  is  charged  with  the  payment  to  the 
Bishop  of  Ery  and  his  successors  for  ever  of 
the  perpetual  clear  yearly  rent  or  sum  of  £180. 

9.  Section  6  of  the  Act  of  Will.  4  pro- 
vides in  effect  that  the  said  society  shdl 
from  time  to  time  pay  to  the  churchwardens 
for  the  time  being  of  the  said  parish  the 
clear  annual  sum  of  £50  to  be  applied  by 
the  said  churchwardens  for  the  purposes  of 
the  said  recited  Act  and  for  the  purposes 
of  any  church  rate  or  rates  in  the  said 
parish.  Church  rates  were  abolished  in 
1868  by  the  Compulsory  Church  Rate 
Abolition  Act,  1868  (31  &  32  Vict  c.  109), 
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and  no  question  as  to  the  said  annual  rate 
or  sum  of  £50  arises  in  this  case. 

10.  By  s.  6  of  the  Act  of  Will.  4  it  is 
provided  as  follows:  "And  be  it  further 
enacted,  that  the  said  society  shall  from 
time  to  time  pay  or  cause  to  be  paid  to  the 
overseers  for  the  time  being  of  the  poor  of 
the  said  parish  of  Saint  Dunstan  in  the 
West  or  their  clerk  or  treasurer  for  the  time 
being  the  clear  annual  sum  of  ei^ht^  pounds 
of  lawful  money  of  Great  Bntam,  to  be 
applied  by  the  said  overseers  for  the  relief 
of  the  poor  of  the  said  parish  of  Saint 
Dunstan  in  the  West,  and!^  the  receipts  of 
the  said  overseers  or  their  treasurer  for  the 
time  being  shall  be  sufficient  discharges  for 
the  said  annual  payment."  and  s.  7  of  the  Act 
of  Will.  4  provides  for  tne  time  of  payment 
of  the  said  annual  sums  of  £50  and  £80. 

11.  By  s.  8  of  the  Act  of  Will.  4  power 
is  given  to  the  Bishop  of  Ely  for  the  time 
being  as  to  the  said  annual  rent  or  sum 
of  £180  and  to  the  said  churchwardens  for 
the  time  being  as  to  the  said  annual  sum  of 
£50  and  to  the  said  overseers  for  the  time 
being  as  to  the  said  annual  sum  of  £80,  to 
have  and  exercise  all  such  powers,  remedies 
and  authorities  by  entrv  and  distress  and 
sale  for  recovering  such  sum  or  sums  of 
monev  in  case  the  same  or  any  part  thereof 
shall  oe  in  arrear  or  unpaid  hy  the  space  of 
twenty-one  days  together  with  all  casts, 
charges  and  expenses  occasioned  thereby, 
into,  upon,  from  and  out  of  the  said  inn, 
and  all  ana  every  or  any  of  the  messuages, 
chambers,  buildings,  tenements,  grounds 
and  hereditaments  within  the  said  inn 
respectively  by  the  Act  charged  and  made 
chargeable  with  the  said  annual  rents  or 
sums  of  £180,  £50  and  £80,  as  by  the  laws 
and  statutes  of  this  realm  are,  or  is.  or  shall 
or  may  be  given  for  the  recovery  ol  rent  in 
arrear  upon  common  demises. 

12.  Section  9  of  the  Act  of  Will.  4 
empowers  the  Bishop  of  Ely  and  his 
successors  to  enter  upon  and  hold  the  said 
inn  in  case  any  part  of  the  said  rent  of 
£180  is  in  arrear,  and  s.  10  in  effect  pro- 
vides that  in  case  any  action  of  replevin  or 
trespass  shall  be  brought  in  consequence  of 
any  distress  made  by  or  by  the  authority 
of  the  Bishop  of  Ely  for  the  time  being, 
or  of  the  said  churchwardens  for  the  time 
being,  or  of  the  said  overseers  for  the  time 
being,  in  pursuance  of  the  Act,  it  shall  be 
lawful  for  the  defendant  or  defendants 
in  replevin  to  avow  or  make  cognisance 
generally  in  manner  following  (that  is  to 
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say)  that  the  messuages,  chambers,  tene- 
ments, buildings  or  other  premises  wnereon 
such  distress  was  made  were  messua^, 
chambers,  tenements,  buildings  or  premises 
belonging  to  the  said  society,  and  were 
liable  to  pay  to  such  bishop  for  the  time 
being,  or  to  the  said  churchwardens  for  the 
time  being,  (as  the  case  may  be),  such  a 
certain  rent  or  annual  sum  for  rate  (as  the 
case  may  be)  during  the  time  wherein  the 
rent  or  rate  distrained  for  was  incurred, 
which  rent  or  rate  was  then  and  still  is 
remaining  due,  without  setting  forth  the 
Act  or  any  special  matter. 

13.  Section  11  of  the  Act  of  Will.  4  gives 
power  respectively  to  the  said  bishop,  the 
said  churcn  wardens,  and  the  said  overseers 
for  the  time  being,  as  to  the  said  annual 
rent,  or  sum,  or  the  said  annual  sums, 
if  they  shall  respectively  think  it  more 
expedient  to  bring,  or  cause  to  be  broufi[ht, 
any  action  of  debt  or  any  special  action 
on  the  case  against  the  treasurer  or  any 
member  of  the  said  society  for  the  time 
being  in  any  of  his  Miy'esty's  Courts  of 
Record  at  Westminster  for  the  recovery  of 
any  sum  or  sums  which  may  from  time 
to  time  be  due  in  respect  of  the  said  annual 
rents  or  sums. 

14.  Section  12  of  the  Act  of  WUl.  4 
enacts  that  ^*  It  shall  be  lawful  for  the  said 
society  from  time  to  time  to  appoint  any 
three  or  more  of  the  said  society  for  the 
time  being  to  be  a  committee  for  making 
the  rates  nereinafter  directed  to  be  made 
and  for  ascertaining  the  value  of  the  pro- 
perty to  be  rated  and  for  carrying  any  other 
purposes  of  this  Act  into  execution,  and  the 
members  of  such  committee  shall  and  may 
from  time  to  time  be  removed  and  new  ones 
added  when  and  so  often  as  the  said  society 
shall  think  proper;  and  such  committee 
shall  meet  when  and  so  often  as  they  shall 
think  proper,  and  such  committee  shall  be 
competent  to  act  if  two  of  the  members 
thereof  shall  be  present;  and  at  every 
meeting  of  such  committee  one  of  the 
members  present  shall  be  elected  by  the 
mtgority  of  those  present  chairman  ;  and  at 
any  such  meeting  all  questions,  matters  and 
things  shall  be  decided  by  a  majority  of  the 
votes  of  the  members  then  present ;  and 
the  chairman  besides  his  vote  as  a  member 
of  the  committee  shall  when  there  shall  be 
an  equality  of  votes  have  a  casting  vote ; 
and  every  such  committee  shall  report  their 
proceedings  from  time  to  time  to  the  said 
society  as  the  said  society  shsJl  from  time 
to  time  order  and  direct." 
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15.  Section  13  of  the  Act  of  Will.  4 
enacts  that  For  raising  the  said  annual 
sums  of  £180  and  £50  and  £80  therein- 
before made  payable  by  the  said  society 
one  or  more  rate  or  rates  should  be  made, 
assessed  and  levied  in  respect  of  each  of 
the  said  annual  sums  of  £180  and  £50  and 
£80  separately  and  distinctly  by  the 
committee  to  be  appointed  as  therein oef ore 
directed  at  yearly  or  half-yearly  periods  or 
oftener  if  they  should  think  proper  upon 
all  persons  who  should  occupy  any 
chambers  or  other  buildings  which  then 
were  erected  or  should  be  thereafter  erected 
within  the  said  inn  according  to  the  full 
yearly  value  of  such  chambers  and 
buildings  respectively  and  in  just  and  in 
equal  proportion  to  such  yearly  value ;  and 
that  tne  said  rates  should  from  time  to 
time  be  paid  yearly  or  half-yearly  or 
oftener  if  the  said  committee  should  think 
proper  in  every  year  to  the  steward  of  the 
saia  inn  for  the  time  being,  or  to  such  other 
person  or  persons  as  the  said  committee  for 
the  time  being  should  appoint  to  collect  the 
same  for  and  on  account  of  the  said 
society;  and  that  the  first  rate  should 
commence  as  from  the  first  day  of  January 
then  last,  and  every  future  rate  should 
commence  from  the  time  the  last  rate 
ended  and  not  otherwise;  and  that  the 
sums  to  be  collected  and  raised  by  means  of 
such  rates  and  assessments  should  be 
applied  in  payment  of  the  said  annual  sums 
ot  £180  and  £50  and  £80  respectively  and 
of  all  the  excuses  attending  and  incident 
to  the  collection  and  payment  of  the  same  ; 
provided  always  that  no  greater  sum  in  the 
whole  should  be  raised  by  means  of  such 
rates  for  the  purposes  aforesaid  in  any  one 
year  than  the  sum  of  three  hundred  and 
fifty  pounds. 

16.  Section  14  of  the  Act  of  Will.  4  enacts 
that  in  case  any  person  should  remove  from 
any  chambers  or  other  buildings  before  any 
rate  or  rates  to  be  chareed  thereon  by 
virtue  of  that  Act  should  be  paid  and 
discharged,  and  if  any  person  should  enter 
into  the  occupation  of  any  chambers  or 
buildings  from  which  any  person  should 
have  removed  before  such  rate  or  rates 
should  have  been  paid  and  discharged,  then 
and  in  every  such  case  the  person  so 
removing  from  and  the  person  entering  into 
the  occupation  of  any  such  chambers  or 
buildings  should  be  respectively  subject 
and  liable  to  the  payment  of  such  rate  or 
rates  in  proportion  to  the  time  that  such 
person  should  have  respectively  occupied 
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the  same,  and  the  same  rate  in  the  whole 
should  be  paid  as  if  the  person  so  removing 
had  remained  in  the  occupation  of  such 
chambers  or  as  if  the  person  so  entering 
into  the  occupation  tnereof  had  been 
originally  rated  and  assessed  to  such  rate 
or  rates,  and  the  proportions  to  be  paid  by 
each  of  such  persons  should  in  case  of 
dispute  be  settled  by  the  committee  to  be 
appointed  as  aforesaid  whose  determination 
should  be  final. 

17.  By  s.  15  of  the  Act  of  Will.  4, 
it  is  enacted  that  every  such  rate  or 
assessment  should  be  signed  by  the 
chairman  and  other  members  of  the  said 
committee  by  whom  the  same  should  be 
made  as  aforesaid,  and  should  be  deposited 
with  the  treasurer  of  the  said  inn  for  the 
time  being;  and  every  such  rate  or 
assessment  should  at  all  reasonable  times 
be  open  to  the  inspection  of  every  person 
therein  rated  or  assessed,  who  might  take 
copies  of  or  extracts  from  such  rate  or 
assessment,  or  any  part  thereof. 

18.  By  s.  16  of  the  Act  of  Will.  4. 
it  is  enacted  that,  whenever  it  shoula 
appear  to  the  said  committee  for  the  time 
being  that  there  should  be  any  omission  or 
error  in  any  rate  or  assessment  of  or  in  the 
name  or  names  or  description  of  any 
person  or  persons,  or  of  any  chambers  or 
buildings  liable  to  be  rated  for  the  purposes 
of  this  Act,  it  should  be  lawful  for  the  said 
committee  for  the  time  being,  at  any  time 
within  thirty  days  next  aiter  the  same 
should  have  been  first  published  as 
aforesaid,  to  cause  to  be  addea  or  corrected 
in  the  said  rate  or  assessment  the  name  or 
names  or  description  of  the  person  or 
persons,  or  chambers  or  buildings  omitted, 
or  erronously  described,  and  every  such 
addition  or  correction  made  in  any  of  the 
said  rates  should  be  as  valid  and  effectual 
as  if  the  same  had  been  part  of  the  original 
rate  at  the  time  when  it  was  first  made. 

19.  Section  17  of  the  Act  of  Will.  4 
enacts  that  in  case  any  person  charged  with 
or  liable  to  the  payment  of  any  rate  or 
rates  under  the  authority  of  that  Act,  and 
not  having  appealed  against  the  same  in 
manner  thereinafter  provided,  and  also  in 
case  any  person  charged  witn  or  liable  to 
any  such  payment  upon  the  determination 
of  any  such  appeal  should  refuse  or  neglect 
to  pay  the  money  due  in  respect  of  such 
rate  or  rates  and  all  arrears  thereof  within 
twenty-one  days  after  the  same  should  have 
been  demanded  by  the  collector  or 
collectors  for   the   time   being   appointed 
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in  pursuance  of  that  Act,  it  should  be 
lawful  for  the  said  committee  for  the  time 
being  or  any  two  of  them  by  any  warrant 
under  their  hands  to  authorise  and  direct 
such  collector  or  collectors  to  levy  the  sum 
so  due  by  distress  of  any  goods  chattels 
and  effects  within  the  said  inn  belonging  to 
the  party  so  neglecting  or  refusing,  and 
such  warrant  should  be  a  good  and  sufficient 
authority  to  the  said  collector  or  collectors 
for  making  the  distress  thereby  authorised 
to  be  made  ;  and  if  within  ten  days  after 
such  distress  should  be  made  the  sum  for 
which  the  same  should  have  been  made 
should  not  be  paid,  together  with  the  cost**, 
charges,  and  expenses  of  taking  and  keeping 
the  distress,  it  should  be  lawful  for  such 
collector  or  collectors  to  cause  the  goods, 
chattels,  and  effects  taken  under  the  Rame 
or  a  sufficient  part  thereof  to  be  appraised 
and  sold,  and  out  of  the  moneys  arising 
from  such  sale  to  retain  the  sum  so 
due  and  the  costs,  charges  and  expenses 
of  the  distress  and  sale,  rendering  the 
overplus  of  the  said  moneys  (if  any), 
ajid  the  goods,  chattels  and  effects 
(if  any)  remaining  unsold  to  the  person  or 
persons  to  whom  such  goods,  chattels  and 
effects  shall  have  belonged ;  and  the  costs, 
charges  and  expenses  of  such  distress  and 
sale  shall,  in  case  of  dispute,  be  settled 
and  ascertained  by  any  such  committee, 
whose  determination  shall  be  final. 

20.  Section  18  contains  the  following 
proviso:  Provided  always  that  it  should 
be  lawful  for  the  said  society  for  the  time 
being,  if  they  should  think  it  more 
expedient,  to  bring  or  cause  to  be  brought 
in  the  name  of  their  treasurer,  or  any  one 
or  more  of  the  members  of  the  said  society 
for  the  time  being,  any  action  of  debt  or 
any  special  action  on  the  case  in  any  of  his 
Majesty's  Courts  of  Record  at  Westminster, 
for  the  recovery  of  any  sum  which  might 
be  due  in  respect  of  any  rate  or  rates  to  be 
made  by  virtue  of  that  Act,  in  which  action 
it  should  be  sufficient  for  the  plaintiff  to 
declare  that  the  defendant  was  indebted  to 
the  plaintiff  in  such  sum  of  money  as  the 
plaintiff  should  suppose  to  be  due  ;  and  if 
the  plaintiff  should  recover  such  sum  so 
declared  for,  or  any  part  thereof,  he  should 
have  full  costs  to  be  levied  and  recovered 
as  other  moneys  upon  judgments  are  by 
law  levied  and  recovered ;  and  in  such 
action  no  essoign,  protection  or  wager  of 
law,  or  more  than  one  imparlance  should  be 
allowed. 

21.  Section  19  contains  the  following 
proviso:    Provided    always    that    if    any 
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person  shall  think  himself  aggrieved  by 
any  rate  or  assessment  to  be  made  or  any 
other  act  to  be  done  in  pursuance  of  this 
Act,  he  may  appeal  and  complain  thereof 
to  the  said  society  at  any  of  their  meeting 
provided  that  such  appeal  be  made  within 
thirty  days  next  after  such  rates  shall  have 
been  first  published  as  aforesaid  ;  and  such 
appeal  shall  be  made  by  giving  to  the 
treasurer  of  the  said  inn  for  tne  time  being, 
or  leaving  at  his  chambers,  notice  in  writing 
of  the  cause  and  matter  of  such  appeal 
signed  by  the  party  appealing  or  by  some 
person  duly  authorisea  on  his  behalf ;  and 
the  said  society  shall  at  their  next  or  any 
subsequent  meeting,  appoint  three  of  the 
said  society  for  the  time  oeing,  of  whom  the 
treasurer  for  the  time  being  shall  be  one,  to 
hear  and  determine  such  appeal ;  and  the 
three  members  so  appointed,  or  any  two 
of  them,  may  examine  the  appellant  or  any 
witnesses  upon  oath  (which  oath  any  one  of 
the  members  to  be  so  appointed  is  hereby 
authorised  to  administer),  touching  or 
concerning  the  matter  of  such  appeal, 
and  grant  or  refuse  relief  to  the  person 
appealing,  and  make  such  order  therein  as 
to  them  snail  seem  meet,  which  order  shall 
be  final. 

22.  Section  21  of  the  Act  of  Will.  4 
requires  that  the  said  society  should  from 
time  to  time  order  and  direct  a  book  or 
books  to  be  provided  and  kept  in  which 
should  be  entered  true  and  regular  accounts 
of  all  sums  of  money  received,  paid  and 
expended,  for  or  on  account  of  the  said 
annual  sums  of  £180  and  £50  and  £80, 
and  the  collection  and  payment  thereof, 
and  enacted  that  such  book  or  books  should 
at  all  reasonable  times  be  opened  to  the 
inspection  of  every  person  paying  any  rate  or 
assessment  by  the  Act  authorised  to  be  made, 
who  might  take  copies  of  or  extracts  from 
the  said  book  or  books,  or  any  part  thereof. 

23.  Section  22  of  the  Act  of  Will.  4 
provides  a  special  form  of  mortgage  which 
the  said  society  were  empowered  to  adopt, 
and  s.  24  gives  priority  of  payment  of  tne 
said  annual  rent  of  £180  and  the  said 
annual  rents  or  sums  of  £50  and  £80  to  the 
said  bishop,  churchwardens  and  overseers 
respectively,  over  every  mortgage  granted 
or  executed  under  the  authority  of  the  Act, 

24.  Section  27  of  the  Act  of  Will.  4 
contains  a  proviso  that  nothing  in  this  Act 
contained  shall  extend,  or  be  construed  to 
extend  to  or  prejudice  the  question  of  the 
said  inn  being  parochial  or  extra  parochiali 

25.  The  fee  simple  of  the  said  inn 
continued  to  be  vested  in  the  said  society 
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till  the  year  1877.  In  that  year  the  said 
society  sold  the  fee  simple  of  the  said  inn 
by  auction  to  the  late  £dward  William  Cox, 
seneant-at-law,  who  died  in  the  vear  1879. 

The  trustees  of  the  will  of  the  said 
Edward  William  Cox,  deceased,  are  now 
registered  as  owners  of  the  said  inn  with  an 
absolute  title  under  the  Land  Transfer  Act, 
1875  (38  &  39  Vict.  c.  87). 

The  said  inn  was  sold  by  the  said  society 
in  consequence  of  the  passing  of  the 
Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
having  rendered  it  unnecessary  that  there 
should  be  any  further  appointments  to 
the  degree  of  serjeant-at-law.  No  further 
appointments  to  such  degree  have  been 
made  since  the  passing  of  the  Judicature 
Act,  1873,  and  it  was  agreed  between  the 
appellant  and  the  respondents  that,  for  the 
purposes  of  this  appeal,  the  said  society  are 
to  be  treated  as  naving  ceased  to  exist, 
prior  to  the  making  of  the  said  rate  of  the 
2nd  November,  1906. 

26.  The  said  society,  from  the  passing  of 
the  Act  of  Will.  4,  regularly  paid  the  said 
annual  sum  of  £80  to  the  said  church- 
wardens and  overseers  for  the  time  being  of 
the  said  parish  of  8t.  Dunstan  in  the  West, 
in  full  satisfaction  and  discharge  of  poor 
rates  until  the  sale  by  the  said  society  of 
the  fee  simple  of  the  said  inn  in  the  year 
1877  as  aforesaid.  It  was  held  by  this 
honourable  court  in  the  case  of  Thorpe  v. 
Adams  (1871),  L.  R.  6  C.  P.  125  ;  35  J.  P. 
199^  that  the  agreement  between  the  said 
society  and  the  churchwardens  and  over- 
seers of  the  said   parish,  recited   in    the 

Preamble  to  the  Act  of  Will.  4,  was 
inding  upon  the  churchwardens  and 
overseers  of  the  said  parish  at  the  date  of 
such  decision. 

27.  Ever  since  the  said  society  sold  the 
fee  simple  of  the  said  inn  as  aforesaid,  the 
said  Edward  William  Cox,  and  after  his 
decease  in  1879  as  aforesaid,  the  said 
trustees,  continued  to  pay  the  said  annual 
sum  of  £80  in  full  satisfaction  and 
discharge  of  poor  rates  up  to  the  time  of  the 
rating  hereinoefore  mentioned. 

28.  On  behalf  of  the  appellant  it  was 
contended : 

(a)  That  the  respondents  have  no  power 
or  jurisdiction  to  rate  the  appellant  in 
respect  of  his  occupation  of  the  said 
chambers,  or  any  other  of  the  occupiers  of 
the  chambers  or  other  erections  or 
buildines  within  the  said  inn  in  respect 
of  BU<m  occupation,  inasmuch  as  the 
respondents,  by  the  Act  of  Will.  4,  are 
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bound  to  accept  from  the  owners  of  the 
fee  simple  of  the  said  inn^  and  the  owners 
of  the  fee  simple  of  the  said  inn  are  bound 
to  pay,  the  said  annual  sum  of  £80  in  full 
satLsfaction  and  discharge  of  all  poor  rates 
and  other  parochial  rates,  assessments  or 
burthens  from  time  to  time  due  or  claimed 
to  be  due  in  respect  of  the  said  inn  or  the 
chambers,  or  other  erections  thereof. 

(b)  That  the  said  inn  and  all  chambers 
erections,  buildings^  lands,  tenements  and 
hereditaments  witnin  the  same  are  by  the 
Act  of  Will.  4  made  exempt  from  poor 
rates  as  from  all  or  any  other  rates, 
assessments  or  burthens  within  or  for  the 
said  parish. 

(c)  That  even  if  the  said  trustees  are  not 
"successors"  within  the  meaning  of  s.  2 
of  the  Act  of  Will.  4^  the  fee  simple  and 
inheritance  of  the  said  inn  having  been 
vested  in  the  said  society  for  their  absolute 
use  and  benefit  by  the  said  Act,  and  the 
said  Edward  William  Cox,  deceased,  having 
acquired  such  fee  simple  and  inheritance 
from  the  said  society,  tne  said  trustees  are 
aA  regards  the  said  inn  the  successors  in 
title  of  the  said  society,  and  that  on  the  true 
construction  of  the  Act  of  Will.  4,  such  fee 
simple  and  inheritance  was  acquired  subject 
to  tne  provisions  of  the  Act  of  Will.  4. 

(d)  That  the  said  rate  made  as  aforesaid, 
on  the  2nd  November,  1905,  is  a  poor  rate 
or  parochial  rate,  assessment  or  burthen 
within  the  meaning  of  the  Act  of  Will.  4, 
one  and  indivisible,  from  which  the  said 
inn  by  the  Act  is  made  exempt. 

29.  On  behalf  of  the  respondents  it  was 
contended : 

(a)  That  the  Act  of  Will.  4  contains  no 
enactment  creating  any  exemption  from 
poor  rates  or  other  parochial  rates, 
assessments  or  burthens. 

(b)  That  even  if  the  Act  of  Will.  4  did 
create  such  an  exemption,  it  did  so  onlv 
as  regarded  the  said  society,  and  that  such 
exemption  (if  any)  ceased  to  have  any 
operation  when  the  said  society  ceased 
to  exist 

(c)  That  the  said  trustees  are  not 
"successors"  [of  the  said  society]  within 
the  meaning  ot  the  Act  of  Will.  4,  and  that 
the  appellant  being  in  occupation  of  the 
hereditaments  in  respect  of  which  he  was 
rated  as  lessee  of  the  said  trustees  is  not 
entitled  to  any  exemption  which  was 
conferred  by  or  which  might  be  inferred 
from  such  Act. 

(d)  That  the  said  rate  made  on  the  2nd 
November,    1905,   having   regard    to    the 
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various  purposes  for  which  it  is  levied  is 
substantially  a  new  rate,  and  not  such  a 
poor  rate  or  parochial  rate,  assessment  or 
burthen  as  was  in  contemplation  when  the 
Act  of  Will.  4  was  passed. 

30.  The  court  of  quarter  sessions  held 
that  the  appellant  and  the  other  occupiers 
of  chambera,  or  erections,  or  builaings 
within  the  said  inn  were  rightly  put  on 
the  said  rate  made  on  2nd  November,  1905. 
and  accordingly  the  appeal  was  dismissea 
with  costs,  subject  to  the  opinion  of  this 
court. 

31.  The  question  for  the  opinion  of  the 
court  is,  whether  the  decision  of  the  court 
of  quarter  sessions,  having  regard  to  the 
several  contentions  set  out  in  paragraphs 
28  and  29  hereof,  was  right  in  law  ? 

The  following  is  an  extract  from  the 
rate  in  question,  which  was  headed — "An 
Assessment  for  the  Relief  of  the  Poor  of 
the  Parish  of  St.  Dunstan  in  the  West,  in 
the  City  of  London,  and  for  other  purposes 
chargeable  thereon  according  to  Law  "  : 
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On  the  back  of  the  demand  note  appeared 
the  following : 
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Particulars  of  the  poor  rate,  or  purposes  for 
which  the  rate  has  lien  made  at  thirty  pence 
in  the  £  respectively — 

In  the  £. 
Gnw.  d, 

£37,095  Union  Expenditure  .  .  .  - »  1-748 
£5S,865  Metropolitan  Asylums  District  -  -  >»  S*&31 
£10,104  Central  Ix)ndoii  School  District  -  -  =  0*474 
£75,000  Metropolitan  Common  Poor  Fund  -  =  3-524 
£148,953  I  London  County  Council 

I  (General)  ■- 

£191,611    Ditto  (Educational  Purposes) 
£68,836    Ditto  (EquaUmtion  Charge) 
£6,000    City  of  London  County  Rate         -       -  =  0-215 


and       -  = 

d.    ) 

)  =  7-000    f 

»9-000   ( 

=  3000  ; 


19-000 


£584364 


Total  of  Ouardians*  Call 
Empties,  etc.    - 


27-487 
2-513 


80-000 


Sir  Robert  Finlay,  K.C.,  and  S,  A,  T. 
Eoiolatt^  for  the  appiellant,  cited  Thorpe  v. 
Adams,  supra,  and  Farmer  v.  London  and 
N&rth  Western  Rail  Co,  (1888),  20  Q.  B.  D. 
788. 

Avory^  K.C.,  and  R,  Cunningham  den, 
for  the  respondents,  cited  Sion  College  v. 
London  Corporation,  [1901]  1  K.  B.  617  ; 
66  J.  P.  324. 

Alverstone,  L.C. J.— It  is  said  on  behalf 
of  the  appellant,  that  a  bargain  was  made 
in  the  year  1833,  between  the  society 
known  as  Serjeants'  Inn,  representing  the 
property,  ana  the  churchwardens  and 
overseers  of  the  parish,  whereby,  whether 
the  property  was  parochial  or  extra 
parocniaf  to  the  parish  of  St.  Dunstan  in 
the  West,  £80  a  year  should  be  paid  for  all 
time  in  respect  of  the  parochial  burthens, 
and  that  the  efifect  of  the  agreement  to  pay 
that  sum  for  all  time  was  to  affix  to^  the 
property,  independently  of  the  society, 
exemption  from  anything  which  could  be 
callea  parochial  burthens.  I  agree  that  in 
one  limited  view  that  may  be  correct  but 
it  seems  to  me  in  the  circumstances  ot  this 
case  to  go  a  great  deal  too  far.  I  doubt 
whether  this  Act  was  intended  to  create 
any  exemption  at  all  so  far  as  the  property 
was  concerned.  The  preamble  recites  the 
existence  of  Serjeants'  inn,  that  a  (juestion 
had  been  raised  as  to  whether  the  mn  was 
or  was  not  parcel  of  the  parish  of  St 
Dunstan  in  the  West,  and  whether  the 
members  of  the  society  were  or  were  not 
liable  to  contribute  to  the  rates  raised  for 
the  relief  of  the  poor,  and  to  other  parochial 
burthens^  and  that  in  order  to  prevent 
further  litigation  and  expense  it  had  been 
agreed  between  the  society  and  the  church- 
wardens and  overseers  that  the  society 
should  pay  to  the  overseers  of  the  poor  an 
annual  sum  of  £80  to  be  applied  bv  them 
to  the  relief  of  the  poor  thereof  (I  ask  these 
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words  to  be  noted),  which  should  be  deemed 
a  full  satisfaction  and  discharge  of  all  poor 
rates  and  other  parochial  rates,  assessments 
or  burthens  from  time  to  time  due  or 
claimed  to  be  due  in  respect  of  the  said  inn, 
or  the  chambers,  or  other  erections,  or 
buildings  thereof.  Not  a  little  turns  on 
the  express  purpose  of  exempting  people 
from  anything  connected  with  the  express 
burthens  of  the  parish,  and  I  attach 
importance  to  the  words  "parochial 
burthens,"  though  I  cannot  agree  tnat  thev 
are  to  have  the  extended  meaning  for  which 
Sir  Robert  Finlay  contends.  The  recital  of 
the  agreement  goes  on  to  sajr  that  the  said 
inn  and  all  chambers,  erections,  buildings, 
messuages,  lands,  tenements  and  heredita- 
ments, and  the  owners  and  occupiers  should 
be  exempt  from  poor  rates  as  from  all  other 
rates,  assessments,  or  burthens,  within  or 
for  the  parish^  and  from  all  liability  to 
serve  parish  offices,  and  from  all  parochial 
burthens  whatsoever  "to  the  utmost 
extent  to  which  the  said  parties  were 
competent  to  consent."  That  is,  I  think, 
to  be  noted.  Parliament  knew  that  there 
were  in  this  Act  many  things  which  could 
not  be  carried  out  without  parliamentary 
sanction,  and  certain  things  required  to  be 
expresslv  enacted.  The  bargain  which  was 
intended  to  be  the  subject  of  this  Act  was 
a  bargain  into  which  the  parties  could  not 
enter  without  the  express  sanction  of  the 
Act.  I  call  attention  to  the  fact  that  it 
is  a  parliamentary  contract  that  the  society 
shall  pay  this  sum  of  £80  per  annum,  and 
up  to  the  end  of  s.  6  of  the  Act  there  are 
no  direct  burthens  put  upon  the  particular 
owners  of  the  property.  Section  8  gives 
power  to  distrain  for  the  three  several  sums 
and  for  costs,  charges  and  expenses,  and  it 
is  quite  true  that  in  that  section,  at  the  end, 
there  do  occur  some  words  which  might 
give  rise  to  the  argument  that  there  was  a 
charge  on  the  particular  property.  But  I 
doubt  whether  the  use  of  the  words  "by 
the  Act  charged  and  made  chargeable"  is 
anything  more  than  a  reference  to  the 
previous  sections.  Then  occurs  something 
which  I  think  important  and  which  could 
not  have  any  effect  by  bargain  without  the 
authority  of  an  Act,  that  is  to  say,  the 
sections  which  enable  the  society  to  raise 
the  money  from  their  tenants.  It  has  been 
overlooked  that  those  barj^ains  required 
statutorjr  authority.  That  is  why  I  think 
that  it  is  important  to  observe  that  the 
preamble  of  the  Act  recites  that  it  is 
expedient  that  proper  powers  and  remedies 
shall  be  given  for  raising  and  securing  this 
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annual  sum  of  £80.  Then  s.  27  of  the 
Act  provides,  that  nothing  in  the  Act  shall 
prejudice  the  question  of  the  inn  being 
parochial  or  extra  parochial.  That  Act  is 
mainly  an  Act  to  secure  to  the  parish  the 
payment  of  £80  by  Serjeants'  Inn,  whether 
the  property  is  parochial  or  extra  parochial. 
The  Act  contains  no  words  which  exempt 
individual  properties  from  liability  to  be 
rated  or  assessed,  and  I  think  it  extremely 
difficult  to  hold  that  this  sanctioning  of  an 
agreement  by  this  Act  and  the  sections  as 
to  this  annual  sum  of  £80  in  effect  enacted 
that  the  property  is  to  be  always  exempt, 
especially  when  one  remembers  that  tne 
preamble  has  indicated  that  the  agreement 
cannot  be  carried  out  without  an  Act  of 
Parliament,  and  there  is  no  section  in  the 
Act  giving  effect  to  the  words  that  the 
owners  and  occupiers  shall  be  exempt  from 
poor  rates.  I  therefore  conclude  that  there 
are  not  sufficient  words  in  the  Act  to 
establish  an  exemption  of  the  particular 
property.  Whether,  if  I  thought  that  there 
was  an  exemption,  it  could  be  held  to 
apply,  now  that  the  society  has  ceased  to 
exist,  is  a  more  difficult  question,  because 
that  would  assume  that  there  are  words  of 
exemption.  It  may  be  that  if  the  £80 
could  still  be  recovered,  the  ratio  lequ 
would  not  have  ceased,  and  therefore  the 
exemption  would  still  continue.  But 
holding,  as  I  do,  that  there  is  no  sufficient 
exemption  of  the  property  from  rating,  I 
am  confirmed  in  that  view  by  the  fact  that 
as  the  society  no  longer  exists,  the  remedy 
no  longer  continues.  It  is  said  that  this 
is  not  in  accordance  with  Thorpe  v.  Adamuy 
supra.  But  that  ca.se  is  certainly  not  an 
authority  in  favour  of  the  appellant  to 
anything  like  the  extent  that  he  requires  in 
order  to  succeed.  In  that  case  it  was 
argued  that  the  bargain  was  gone,  not 
because  there  had  been  a  change  of 
circumstances,  but  because  s.  7  of  the 
Representation  of  the  People  Act,  1867, 
enacted  that  no  owner  should  be  rated  to 
the  poor  rate  instead  of  the  occupier, 
and  because  s.  27  of  the  Poor  Law 
Amendment  Act,  1868,  enacted  that 
every  place  which  was  reputed  to  be 
extra  parochial  should  for  all  civil 
parochial  puriwses  be  incorporated  with 
the  next  adjoining  parish.  The  only  thing 
decided  in  that  case  was  that  those  two 
Acts  of  Parliament  did  not  affect  this 
bargain.  I  agree  that  in  that  case  there 
are  expressions  in  the  judgments  of 
WiLLES,  J.,  and  Montague  Smith,  J., 
which  seem  to  show  that  they  thought  that 
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this  contract  had  greater  force  and  effect 
than  I  think  it  had,  but  it  seems  to  me  that 
the  outside  that  that  case  decided  was  that 
the  particular  public  Acts  of  Parliament 
then  under  discussion  were  not  enough  to 
affect  the  statutory  rights  of  the  parties 
under  this  private  Act  of  Will.  4.  I 
therefore  come  to  the  conclusion  that  there 
is  not  a  sufficiently  express  exemption  in 
the  Act  of  Will.  4  to  enable  the  occupiers 
to  say  that  they  are  not  liable  to  pay  tiiese 
rates.  Personally  I  am  very  mucn  pressed 
with  the  principle  of  Stan  College  v. 
London  Corporation,  supra;  the  words 
under  consideration  there  were  "free  from  all 
taxes  and  assessments  whatsoever."  The 
principle  of  that  case  was  that  such  an 
exemption  did  not  cover  taxes  of  an  entirely 
new  description.  Sir  Robert  Finlay,  in 
order  to  answer  that,  says  that  the  words 
of  the  Act  of  Will.  4  are  more  in  his  favour. 
Personallv  I  do  not  think  that  that  assists 
the  appellant  I  think  that  those  words 
were  intended  to  point  to  burthens  which 
really  did  arise  in  the  parish,  and  were 
dealt  with  in  the  parish.  I  think  that  that 
view  is  strengthened  by  the  fact  that  the 
owners  and  occupiers  were  liberated  from 
parochial  burthens.  The  Act  does  not  deal 
with  the  larger  question  of  rateability  of 
persons  as  bemg  owners  or  occupiers  of  the 
property.  Sir  Robert  FinLay  says,  that 
this,  after  all,  is  a  demand  for  poor  rate.  I 
agree,  but  in  that  respect  the  analogy  of 
Sum  College  v.  London  Corporation,  zupra, 
is  closer.  I  think  that  the  mere  fact  that 
the  new  tax  is  to  be  levied  as  part  of  the 
poor  rate  is  not  sufficient.  These  rates  are 
very  largely  for  modern  purposes  which 
have  nothing  to  do  with  the  parish  itself. 
Thev  cannot  be  said  to  be  money  which 
would  have  to  be  applied  in  relief  of  the 
poor.  I  consider  that  stronger  words 
would  be  required  to  give  the  property 
exemption  from  such  future  burthens  than 
the  words  on  which  the  appellant  relies  as 
to  parochial  burthens.  I  cannot  construe 
"parochial  burthens''  as  wide  enough  to 
cover  the  rate  in  question  in  the  present 
case.  It  is  true  that  tJiere  are  authorities 
such  as  Farmer  v.  London  and  North 
Western  Rail,  Co,,  supra,  which  show  that 
for  some  purposes  other  rates  made 
chargeable  on  the  poor  rate  may  be,  so  far 
as  liability  to  make  good  a  deficiency  in  the 
assessment  for  poor  rate  is  concerned,  in  a 
position  analogous  to  the  poor  rate,  but 
those  considerations  are  not  sufficient  to 
create  the  exemption  which  the  appellant 
contends  for.  On  all  three  grounds  1  come 
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to  the  conclusion  that  the  appellant  fails. 
I  think  there  is  no  exemption.  Assuming 
that  there  is  a  qualified  exemption  for 
certain  puri>oses,  there  is  strong  ground  for 
saying  that  it  has  disappeared  with  the  dis- 
appearance of  the  society.  And  I  think  that 
there  is  not  sufficient  ground  for  saying  that 
the  exemption,  if  any,  covers  the  rate  in 
question  in  this  case. 

Ridley,  J.— I  agree  with  my  lord.  When 
I  regard  the  Act  as  a  whole,  I  come  to  the 
conclusion  that  there  is  no  exemption.  In 
the  preamble  there  are  two  agreements 
mentioned.  There  is  first  an  agreement 
between  the  society  and  the  Bishop  of  Ely, 
an  agreement  as  to  which  no  doubt  is 
expressed  as  to  the  competence  of  the 
parties  to  make  it,  and  there  was  to  be  paid 
under  that  agreement  a  perpetual  rent  of 
£l80  a  year.  Then  comes  the  second  agree- 
ment, which  was  between  the  society  and 
the  churchwardens  and  overseerd  of  the 
parish,  and  which  had  two  branches,  the 
second  branch  dealing  with  the  poor  rate. 
With  reg;ard  to  that  part  of  the  agreement 
it  is  recited  that  an  agreement  has  been 
made  that  the  society  should  pay  £80  a 
year  to  be  applied  by  the  overseers  to  the 
relief  of  the  poor  of  the  parish,  and  the 
preamble  goes  on  to  say  that  the  inn  should 
oe  exempt  from  poor  rates  and  from  all 
other  rates  or  burthens  within  or  for  the 
parish  and  from  all  parochial  burthens 
whatsoever  to  the  utmost  extent  to  which 
the  parties  were  competent  to  consent. 
Those  being  the  important  parts  of  the 
preamble  it  was  open  to  the  legislature  to 
say  that  there  should  be  complete  exemp- 
tion of  this  property  for  ever^  that  there 
should  be  £80  a  year  charged  in  respect  of 

Cr  rate  and  no  other  assessment  or 
thens  in  respect  of  poor  rate  or  the 
charges  connected  therewith,  or  it  was  open 
to  it  to  say  that  this  agreement  should  be 
carried  into  effect.  With  regard  to  the  poor 
rate  and  other  rates  the  preamble  expressly 
states  "  to  the  utmost  extent  to  which  the 
said  parties  were  competent  to  consent." 
There  is  a  considerable  distinction  as  to  the 
poor  rate  when  we  come  to  see  whether  the 
property  was  entirely  exempted.  I  think 
one  has  to  look  carefully  at  the  Act  to  see 
which  of  the  two  courses  was  carried  out. 
The  main  section  is  s.  6,  which  says  that 
the  society  shall  pay  or  cause  to  be  paid  to 
the  overseers  the  annual  sum  of  £80  to  be 
applied  by  them  for  the  relief  of  the  poor 
of  the  parish.  It  does  not  say  that  it  shall 
be  charged  on  the  property,  and  in  a  similar 
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way  in  respect  of  the  £50  a  year  payable  in 
respect  of  church  rate  it  is  the  society 
which  has  to  pay.  In  the  case  of  the  rent- 
charge  reserved  to  the  Bishop  of  Ely  it  is 
not  so.  The  reason  which  presents  itself  in 
the  one  case  is  not  in  the  other ;  I  mean 
that  the  doubt  whether  the  parties  were 
competent  to  carry  out  an  arrangement  in 
respect  of  the  poor  rate  does  not  apply  in 
the  case  of  the  rentcharge,  and  I  presume 
that  it  would  have  been  competent  for  the 
bishop  to  make  this  agreement  without  the 
Act.  But  in  respect  of  the  church  rate  or 
poor  rate  there  was  such  a  doubt.  In  this 
case  the  Act  of  Parliament  was  supporting 
the  agreement.  It  was  not  creating  an 
exemption,  but  was  saying  "  the  agreement 
shall  be  in  force  so  mt  as  it  can  be.**  If 
that  is  so,  it  appears  to  me  that  with  the 
cesser  of  the  society  the  agreement  no 
longer  has  effect.  I  am  aware  that  by  s.  8 
there  is  given  to  the  bishop  and  to  the 
overseers  the  right  to  distrain,  but  that 
section  must  be  taken  as  assisting  the  main 
body  of  the  Act  and  is  not  to  he  taken  as 
enlarging  it.  There  was  a  right  to  distrain 
given  by  s.  8^  and  machinery  was  created  by 
s.  13  for  raising  the  rate  by  contribution 
among  the  people  in  possession.  These 
sections  appear  rather  to  confirm  the  view 
which  I  have  taken  of  this  Act  of  Parlia- 
ment, and  to  show  that  it  was  not  an 
exemption  of  the  property  which  was  the 
object  of  the  legislature,  but  the  carrying 
into  effect  of  an  agreement  between  the 
society  and  the  overseers.  I  suppose  there 
was  no  doubt  at  the  time  in  the  minds  of 
those  who  passed  the  Act  that  the  society 
would  be  perpetual.  The  idea  did  not 
present  itself  to  them  that  a  time  would 
come  when  it  would  cease  to  exist.  That 
may  be  the  reason  why  the  Act  was  drawn 
in  this  form.  If  it  had  been  thought  that 
it  would  cease  to  exist,  the  Act  mi^t  have 
taken  a  different  shape ;  but  we  must  reeul 
it  according  to  the  words  it  contains,  and 
though  I  felt  doubt  at  the  beginning  and 
was  impressed  by  the  arguments  for  the 
appellant,  I  come  clearly  to  the  conclusion 
that  that  is  the  way  in  which  this  Act  of 
Parliament  ought  to  be  construed.  I  say 
nothing  about  Thorpe  v.  Adamsy  supra,  as 
I  have  nothing  to  add  to  what  my  lord  has 
said.  But  with  recard  to  the  other  point, 
namely,  whether  tne  different  assessments 
and  payments  which  have  come  to  be  levied 
and  made  with  the  poor  rate  since  that  Act, 
are  contained  in  the  words  of  the  preamble. 
'*fnll  satisfaction  and  discharge  of  all 
church   rates   and    poor   rates  and  other 
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parochial  rates,  assessments  or  burthens 
from  time  to  time  due  or  claimed  to  be  due 
in  respect  of  the  said  inn,"  I  wish  rather  to 
reserve  my  opinion.  It  is  not  necessary  to 
decide  it  at  the  present  moment,  but  if  one 
looks  at  Sion  College  v.  London  Corpora- 
tion^ supra,  and  conipares  the  words  in  the 
Act  which  was  considered  there  with  those 
in  this,  I  should  want  some  argument 
before  being  satisfied  that  my  lord's  con- 
struction gives  sufficient  weight  to  the  words 
I  have  quoted.  In  Sum  College  v.  London 
Corporation^  supra^  the  words  were  "free 
from  all  taxes  and  assessments  whatsoever," 
and  the  Act  in  which  those  words  occurred 
had  received  construction  in  several  cases. 
The  words  here  include  the  expression 
"from  time  to  time  due  in  respect  of  the 
said  inn."  The  people  who  drew  this  Act 
of  Will.  4  must  have  known  of  the  existence 
of  those  cases,  and  that  the  words  "free 
from  all  taxes  and  assessments  whatsoever  " 
would  be  held  only  to  cover  the  taxes  of 
the  day.  Therefore  they  add  "from  time 
to  time,"  and  that  refers  to  burthens  of 
future  years.  I  do  not  see  how  to  give 
proper  weight  and  construction  to  those 
words  otherwise.  I  do  not  see  why  rates  to 
be  levied  alone  with  the  poor  rate  are  not 
to  be  included  in  the  words  "all  church 
rates  and  poor  rates  and  other  parochial 
rates,  assessments  or  burthens,"  and  it 
would  seem  that  Farmer  v.  London  and 
NorOh  Western  Bail,  Co.,  supra,  is  rather  in 
favour  of  that  view.  On  the  main  question 
I  am  entirely  in  agreement  with  my  lord, 
and  I  think  the  appeal  must  be  dismLssed. 

Darling,  J. — I  have  come  to  the  same 
conclusion,  and  I  desire  to  base  my  judg- 
ment only  on  the  following  grounds,  which 
relate  only  to  one  of  the  points  raised.  If 
the  appellant  was  right  this  state  of  things 
might  occur.  If  in  one  case  the  overseers 
were  able  to  make  a  bargain  with  this 
one  particular  ratepayer,  the  society  of 
Serjeants'  Inn  or  person  who  was  said  to  be 
a  ratepayer  or  had  been  held  to  be  a  rate- 
payer, they  could  make  the  same  bargain 
with  every  other  ratepayer,  and  if  that 
bargain  extended  not  only  to  rates  payable 
at  tne  moment  but  to  other  rates  or  charges 
which  might  thereafter  be  made  and  put  to 
the  poor  rate  of  the  parish,  simply  that  the 
parish  might  give  it  to  a  central  body  in 
London,  it  would  be  impossible  for  that 
central  body  to  receive  anything  from 
St.  Dunstan  in  the  West  such  as  they 
receive  from  all  the  other  parisihes  in  the 
metropolitan  area.    That  sucq  a  thing  might 
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be  done  by  an  Act  of  Parliament  goes  with- 
out saying,  but  it  would  be  so  extraordinary 
that  one  ought  to  look  very  carefully  to  see 
whether  this  Act  has  done  a  thing  which 
if  done  would  be  a  gross  injustice  to  all  the 
other  ratepayers.  This  was  not  an  Act  to 
alter  the  general  law.  It  was  only  an  Act 
to  give  effect  to  the  agreements  come  to 
between  the  society  of  Serjeants'  Inn  and 
the  parish  so  far  as  it  was  competent  to 
those  two  bodies  to  make  such  agreements 
at  all.  One  has  to  look  to  see  what  it  is 
that  those  people  were  agreeing  to.  In  the 
first  section  of  the  Act  where  the  agreements 
are  recited  it  states  that  this  annual  sum  of 
£80  was  '*to  be  applied  by  them  to  the 
relief  of  the  poor  thereof."  That  is  what 
the  £80  was  for.  And  that  very  same 
thing  is  enacted  in  the  enacting  part  of 
the  statute,  namely,  in  s.  6.  This  that  is 
claimed  by  way  of  rate  is  something  charged 
on  the  poor  rate,  but  only  for  collection.  It 
is  not  money  to  be  applied  for  the  relief  of 
the  poor.  The  demand  note  shows  that  a 
large  amount  of  it  is  for  different  purposes, 
and  the  nioney  is  collected  for  all  those 
things  which  are  totally  outside  the  relief 
of  the  poor  in  the  parish  of  St  Dunstan  in 
the  West  It  is  then  said  in  the  recital 
part  of  the  Act  (s.  1),  that  it  has  been 
agreed  that  Serjeants'  Inn  should  be  exempt 
as  well  from  church  rates  and  poor  rates  as 
from  all  or  any  other  rates,  assessments  or 
burthens  within  or  for  the  said  parish  .  .  . 
to  the  utmost  extent  to  which  the  said 
parties  were  competent  to  consent  What 
IS  it  claimed  that  they  are  competent  to 
consent  tol  It  is  claimed  that  they  are 
competent  to  consent  to  Serjeants  Inn 
being  released  from  its  share  of  burthens 
arising  from  purposes  entirely  outside  the 
relief  of  the  {)oor  in  the  pariah  of  St. 
Dunstan  in  the  West  I  do  not  think  that 
by  agreement  between  themselves  they 
could  have  released  any  ratepayer  in  the 
parish  from  those  subsequent  burthens  laid 
upon  the  parish  which  for  convenience  of 
collection  were  put  on  the  poor  rate.  If 
they  could  do  it  in  regard  to  one  they  could 
do  it  in  regard  to  all,  and  they  would  have 
produced  the  grossest  injustice.  On  that 
ground,  though  I  do  not  desire  to  differ 
from  my  lord  on  the  other  points,  I  desire 
to  base  my  judgment. 

Appeal  dismissed. 
Leave  to  apj>eaU 

Solicitors    for    appellant  :    Powell    and 
Skues. 
Solicitor  for  respondents  :  E.  V.  Hux table. 


66 


71  J.  P.  88. 


KING'S   BENCH    DIVISION. 


November  1, 1906. 

(Before  Alyerstone,  L.C.J.,  Ridley 
and  Dablino,  JJ.) 

Pbckover  v.  Depmbs  (and  Wife) 
AND  Newton. 

Licensing— Sale  of  intoxicating  liquor  by 
unlicensed  person  —  Sale  through  a 
licensed  person  on  licensed  premises — 
Licensing  Act,  1872  (35  k  36  Vict, 
c.  94),  8.  3. 

The  respondents  were  summoned  for  selling 
intoxicating  liquor  without  a  licence. 
It  appeared  that  a  licence  had  been 
granted  to  the  respondent  Newton. 
The  respondents^  Dories  and  his  ufife^ 
however y  found  the  capital  of  the 
business,  and  were  in  control  of  the 
premises  and  served  behind  the  bar^ 
and  the  beer  was  sent  by  the  brewers  to 
them.  The  licensee  resided  on  the  pre- 
mises but  was  never  behind  the  bar,  and 
was  treated  as  a  servant  or  dependant. 
The  magistrate  stopped  the  case  at  the 
close  of  the  evidence  for  the  prosecution^ 
and  held  that  he  could  not  convict,  as 
there  was  an  existing  licence^  and  the 
licensee  was  resident. 

Held,  that  an  offence  would  be  committed  if 
unlicensed  persons  were  to  sell  their  oxon 
liquor  under  the  cloak  of  the  licence  of 
a  person  whose  liquor  they  toere  not 
selling,  and  that  such  persons  could  not 
protect  themselves  by  showing  that  a 
dummy  licensee  was  resident  on  the 
premises  where  the  liquor  was  sold,  and 
that  the  case  must  therefore  be  remitted 
to  the  magistrate  to  be  further  heard 
and  determined  by  him. 

Case  stated  by  me  the  undersigned,  one 
of  the  magistrates  of  the  police  courts  of 
the  metropolis  sitting  at  the  Lambeth 
Police  Court. 

1.  On  the  9th  April,  1906,  certain 
summonses  against  the  respondents  came 
on  for  hearing  before  me,  which  summonses 
were  issued  on  the  information  of  the 
appellant  against  the  respondents,  whereby 
the  said  William  Defries  and  Sarah  Ann 
Defries  were  summoned  for  that  they  on 
the  7th  March,  1906,  at  the  Ring's  Arms 
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public  -  house.  Wells  Street,  Camber  well, 
did  unlawfully  sell  intoxicating  liquors 
without  being  duly  licensed  to  sell  the 
same,  contrary  to  s.  3  of  the  Licensing 
Act.  1872  (35  &  36  Vict.  c.  94)  (the  said 
William  Defries  having  been  convicted 
previously  of  a  like  offence),  and  whereby 
the  said  Joseph  Jones  Newton  was 
summoned  for  that  he  did  unlawfully 
aid  abet  and  counsel  the  commission  of 
the  said  offence  by  the  said  William  and 
Sarah  Defries  contrary  to  s.  5  of  the 
Summary  Jurisdiction  Act,  1848  (11  & 
12  Vict.  c.  43).  Upon  the  hearing  of  the 
said  information  I  dismissed  the  summonses 
on  the  grounds  hereinafter  set  forth. 

2.  The  offences  charged  in  the  said 
summonses  against  the  respondents  are 
under  8.  3  of  tne  Licensing  Act,  18V2,  the 
material  words  of  which  are  as  follows  : 
"  No  person  shall  sell  or  expose  for  sale  by 
retail  any  intoxicating  liquor  without  being 
duly  licensed  to  sell  the  same^  or  at  any 
place  where  he  is  not  authorised  by  his 
licence  to  sell  the  same."  The  following 
facts  were  proved  before  me  at  the  hearing 
of  the  said  summonses :  The  King^s  Arms 
public-house  is  a  fully  licensed  public-house 
the  lease  of  which  was  transferred  by  the 
licensing  justices  of  the  Newington  Division 
to  the  said  Joseph  Jones  Newton  on  the 
5th  November,  1902,  and  has  been  renewed 
to  him  since  annually.  The  owners  of  and 
brewers  supplying  beer  to  the  said  public- 
house  are  Messrs.  Noakes  &  Co.,  Limited. 
In  accordance  with  the  usual  practice  as  to 
references,  and  previous  to  the  grant  of  the 
transfer,  viz.,  in  October,  1902,  the  police 
inspector  of  the  district  went  to  the  Duke 
of  Ornaond  public-house.  Princes  Street, 
Westminster,  and  there  saw  the  said 
Joseph  Jones  Newton,  who  told  him  that 
he  had  been  living  at  the  said  Duke  of 
Ormond  public-house  for  5^  years  as 
manager.  There  being  nothing  found  upon 
enquiry  against  the  good  character  of  the 
said  Joseph  Jones  Newton,  a  transfer  of  the 
licence  of  the  said  Ring's  Arms  was  granted 
from  George  Rice,  the  then  licensee  thereof, 
to  the  said  Joseph  Jones  Newton  by  the 
said  licensing  justices. 

3.  The  said  Joseph  Jones  Newton  was 
employed  by  Mr.  Storey,  the  licensee  of  the 
said  Duke  of  Ormond  public-house,  for 
5i  years,  doing  work  in  the  cellar  at  12«. 
weekly  wages  and  food,  but  he  did  not 
sleep  there  as  there  was  no  room.  He  lived 
in  a  room  at  No.  6,  Parker  Street,  close  by, 
the  rent  of  which  was  paid  by  his  employer. 
He  was  not  engaged  to  act  as  manager,  but 
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occasionally  did  so  act.  He  left  his 
employment  about  the  month  of  July,  1902, 
and  in  October,  1902,  he  had  nothing 
whatever  to  do  with  the  said  Duke  of 
Ormond  public-house. 

4.  The  said  William  Defries  was  convicted 
of  selling  intoxicating  liquor  without  being 
duly  licensed,  contrary  to  the  said  section, 
on  the  31st  January  1902. 

5.  On  the  14th  November,  1902,  the 
"  change"  at  the  said  Kingjs  Arms  from  the 
said  Greorge  Rice  to  the  said  Joseph  Jones 
Newton  took  place,  the  said  Qeorgje  Rice 
having  disposed  of  his  interest  in  the 
said  premises  to  the  said  Noakes  &  Co., 
Limited.  In  respect  of  cash  then  in  the 
till  at  the  said  King's  Arms,  handed  over  by 
the  said  Geor^  Rice  at  the  said  change,  a 
cheque  was  given  by  the  said  Sarah  Ann 
Defries  to  him. 

6.  The  appellant  during  the  years  1904 
and  1905  noticed  that  the  said  William  and 
Sarah  Ann  Defries  were  constantly  serving 
behind  the  bar  at  the  said  King's  Arms 
public-house,  and  that  the  said  Joseph 
Jones  Newton  was  shabby  and  dirty, 
hanging  about  the  house,  but  never  behind 
the  bar.  During  the  month  of  December, 
1905,  the  said  Joseph  Jones  Newton  was 
seen  everjr  day  in  and  about  the  house,  but 
never  behind  the  bar ;  the  said  William  and 
Sarah  Ann  Defries  alone  served  behind  the 
bar,  and  beer  was  delivered  by  the  said 
brewers  in  the  name  of  Defries.-  On  the 
19th  December,  1905,  the  said  William 
Defries  gave  money  to  the  said  Joseph 
Jones  Newton,  who  went  out  as  if  on  an 
errand,  and  returned  and  said,  ^'I  was 
unable  to  get  any,"  and  Defries  then  said, 
"  You  are  no  good  here ;  why  don't  you  clear 
out  1 "  On  another  occasion  the  said  William 
Defries  was  heard  to  say,  "I  don't  know 
what  Peckover  is  doing  here.  If  he  thinks 
there  is  anything  wrong  he  will  have  a  job 
to  prove  it.  I  could  easily  go  away  for  a 
time,  but  it  will  be  of  no  use  to  leave 
Newton  in  charge,  as  he  is  no  good." 

7.  On  March  7th,  1906,  at  9  a.m.,  the  ap- 
pellant visited  the  said  King's  Arms  public- 
house,  and  found  beer  being  delivered  at  the 
time  by  the  said  brewers,  the  delivery  note 
thereof  being  made  out  in  the  name  of 
Defries.  The  conversation  which  ensued 
between  the  appellant  and  the  respondents, 
William  Defries  and  Joseph  Jones  Newton, 
was  as  follows :  The  appellant  said  to  the 
said  William  Defries,  ^^I  should  like  to 
speak  to  you  and  the  licensee  together, 
'fiiis  seems  all  wrong;  the  beer  is  being 
delivered    to    Defries."    The  said    Joseph 
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Jones  Newton  then  said,  "  It  is  his  house, 
but  I  hold  the  licence."  The  said  William 
Defries  said,  "  He  (Newton)  was  not  strong 
enough  financially,  so  the  brewers  sent  the 
beer  to  me."  The  appellant  said,  "Was 
Newton  ever  strong  enoush  for  the  brewers 
to  trust  him?"  The  said  William  Defries 
paid,  *'  No,  it  has  always  been  sent  to  me." 
The  appellant  said  to  Newton,  "  Have  you 
ever  put  a  penny  of  your  monev  into  the 
business?"  and  he  answered,  "No,  but  I  have 

fot  to  pay  back  to  the  missus  (Sarah  Ann 
)efries)  what  I  have  borrowed."  The 
said  William  Defries  said,  "  It's  like  this : 
Mrs.  Defries  has  the  lease,  Newton  is  her 
tenant,  but  holds  the  licence  and  lives  in 
the  house,  and  I  manage  the  business."  The 
appellant  said,  "Do  you  all  live  in  the 
house?"  The  said  William  Defries  said, 
*' Yes  ;  Newton  is  a  widower,  and  does  not 
want  all  the  house,  so  we  live  with  him." 
The  appellant  then  said  to  the  said  Joseph 
Jones  Newton,  "Have  you  any  furniture 
here?"  and  he  said  "  No."  The  said  William 
Defries  said,  "Yes,  you  have;  jrou  know 
what  you  have  got  here."  The  said  Joseph 
Jones  Newton  then  said.  "I  have  got  a 
little— enough  for  me,"  Tne  appellant  then 
said  to  Defries,  "  Of  course,  yours  is  here?" 
and  he  said  "Yes." 

8.  The  next  day  the  appellant  called 
again  at  the  said  house  and  saw  the 
respondents  together.  He  said  to  Sarah 
Ann  Defries,  "I  have  called  to  see  you 
about  the  way  business  is  carried  on  here. 
It  seems  that  you  are  selling  without  a 
licence  and  Newton  is  assisting  you."  She 
said,  "  Newton  holds  the  licence.  I  finance 
him.  The  licence  is  in  his  name  and  be 
pays  for  it."  The  said  Joseph  Jones  Newton 
then  said,  "  Yes,  I  have  been  up  to  pay  £28 
for  rates  to-day."  The  said  Sarah  Ann 
Defries  then  said,  "Yes,  I  gave  him  £27 
odd  for  that.  I  bought  the  Tease  from  the 
brewery,  and  as  Mr.  Defries  could  not  hold 
the  licence,  and  the  justices  would  not  grant 
a  licence  to  a  married  \^-oman,  I  got  Newton 
to  hold  itj  and  I  found  the  money.  I  have 
known  him  a  long  time  and  I  thought  I 
might  do  him  a  good  turn."  The  appellant 
then  said,  "  There  is  a  tenancy  agreement 
between  you  and  the  said  Joseph  Jones 
Newton  then.  I  know  you  and  Mr.  Defries 
have  always  assisted  in  the  business  here ; 
am  I  to  take  it  that  you  are  servants  to  your 
own  tenant?"  She  said,  "No,  we  are  not 
servants ;  we  are  here  looking  after  our 
own  money."  The  appellant  said  the  matter 
would  be  reported. 
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9.  The  said  Joseph  Jones  Newton  has 
lived  on  the  said  premises  from  November 
5th,  1902,  up  to  the  present,  and  is  not 
connected  with  any  other  business.  The 
house  had  been  fairly  well  conducted  smce 
1902,  and  the  licence  renewed  every  year 
without  objection.  During  the  said  7th 
March  the  ordinary  business  of  the  said 
King's  Arms  public-house  was  being  carried 
on  and  intoxicating  liquor  sold  therein  by 
retail.  . 

10.  The  summonses  against  all  tne 
respondents  were  agreed  to  be  taken  and 
heard  together.  It  was  submitted  on  behalf 
of  the  appellant  that  the  above  facts  showed 
that  the  said  Joseph  Jones  Newton  was  the 
licensee  of  the  premises,  and  was  the  only 

Eerson  entitled  to  trade  thereat  as  such 
censee,  that  he  was  a  person  without  any 
legal  interest  as  a  tenant  or  otherwise  m 
the  premises,  that  the  real  traders  at  the 
said  premises  were  the  respondents  Defries, 
that  the  said  brewers  supplied  and  gave 
credit  to  the  said  Defries  alone,  and  that  in 
law  the  sales  at  the  said  premises  of  intoxi- 
cating liquors  were  by  the  said  Defries. 

11.  At  the  close  of   the   case  for   the 

Srosecution  I  did  not  call  upon  the  respon- 
ents,  and  dismissed  each  of  the  said 
summonses,  as  I  was  of  opinion  that  as 
there  was  at  this  public-house  a  licensee 
residing  on  the  said  premises,  an  existing 
license  and  an  existing  licensee,  it  was 
impossible  under  the  circumstances  to  con- 
vict anybody  of  selling  liquor  across  the 
bar,  contrary  to  s.  3  of  the  Licensing  Act, 
1872. 

12.  The  question  of  law  arising  upon  the 
above  statement  for  the  opinion  of  this 
honourable  court  is.  whether  there  was  any 
evidence  in  lavp  of  the  offences  charged 
against  the  respondents  or  any  of  them? 
and  if  the  court  shall  be  of  opinion  in 
the  affirmative,  then  the  court  is  hereby 
requested  to  remit  the  case  to  me  with  their 
opinion  thereon  to  be  further  dealt  with ; 
but  if  the  court  shall  be  of  opinion  in  the 
negative,  then  my  determination  is  to  stand. 

A.  A.  Hopkins. 

DanckiverUy  K.C.  {Bodkin  with  him),  for 
the  appellant.— The  magistrate  has  stopped 
the  case  too  soon.  If,  as  appears  from  the 
evidence,  it  was  the  Defries'  beer  which 
was  being  sold  for  the  benefit  of  Defries, 
and  that  Newton  was  a  mere  dummy,  then 
the  Defries  ought  to  be  convicted.  It  is 
not  a  similar  case  to  a  manager  being 
put  in  charge  of    licensed   premises.     In 
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Williama&n  v.  iVbrri«,  [1899]  1  Q.  B.  7 ; 
62  J.  P.  790,  it  was  held  the  sale  struck  at 
was  the  sale  bv  or  on  behalf  of  the  person 
who  ought  to  be  licensed,  and  in  Eitchie  v. 
Smith  (1848),  6  C.  B.  462 ;  12  J.  P.  822.  it  was 
held  that  an  agreement  entered  into  tor  the 
purpose  of  enabling  a  person  to  sell  liquor 
without  a  licence  was  illegal.  Defries  here 
¥^a3  selling  his  own  beer  for  his  own  profit 
under  the  cloak  of  the  licence  granted  to 
Newton.  [They  also  cited  Otoen  v.  Lanaford 
(1891),  55  J.  P.  484;  Bawyer  v.  Percy 
Supper  Clvh,  Limited,  [1893]  2  Q.  B.  154  ; 
57  J.  P.  470 ;  and  National  Sporting  Club, 
Limited  V.  Cope  (1900),  64  J.  P.  310.J 

Horace  Avory,  K.C.  (  Whiteley  with  him), 
for  the  respondents.  —  Section  3  of  the 
licensing  Act  is  a  police  regulation  to 
enforce  liquor  being  sold  only  on  licensed 
premises,  and  that  there  shall  be  a  licensed 
person  responsible.  Those  conditions  are 
fulfilled  here.  Brewers  as  mortgagees  in  pos- 
session are  unlicensed,  and  yet  they  cannot  be 
summoned.  The  word  "  sell "  in  s.  3  has  not 
the  same  strict  le^l  meaning  attaching  to 
it  as  in  the  Sale  ofCSkKMis  Act,  1893.  [They 
cited  PletU  v.  Beattie,  [1896]  1  Q.  B.  519 : 
eo  J.  P.  185  ;  PletU  v.  Campbell,  [1895] 
2  Q.  B.  229 ;  59  J.  P.  502  ;  Latvrence  v. 
CHara  (1903),  67  J.  P.  369.]  If  it  were 
otherwise,  half  the  public-houses  would  be 
affected^  for  a  large  number  belong  to  limited 
companies  who  sell  their  own  beer  through 
licensed  managers  or  servants.  It  cannot 
be  contended  that  such  companies  could  be 
summoned  for  selling  without  a  licence,  and 
their  managiers  or  servants  for  aiding  or 
abetting. 

Alvbbstone,  L.C.J.— In  my  opinion  the 
mafi;istrate  has  stopped  this  case  too  soon, 
and  has  stopped  it  upon  a  view  of  the  law 
which  is  not  in  accordance  with  the  true 
construction  of  the  statute.  Three  people 
were  summoned  before  him  on  a  summons 
under  s.  3  of  the  Licensing  Act,  1872.  That 
section  says:  **  No  person  shall  sell  or 
expose  for  sale  b^  retail  anjr  intoxicating 
liquor  without  being  duly  licensed  to  sell 
the  same,  or  at  any  place  where  he  is  not 
authorised  by  his  licence  to  sell  the  same. 
Any  person  selling  or  exposing  for  sale  by 
retail  any  intoxicating  liquor  which  he  is 
not  licexised  to  sell  by  retail,  or  selling  or 
exposing  for  sale  any  intoxicating  liquor 
at  any  place  where  he  is  not  authorised  by 
his  licence  to  sell  the  same,  shall  be  subject 
to  certain  penalties.''  All  I  will  say  upon 
the  facts  of  this  case,  as  it  must  go  back  for 
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further  consideration,  is  this,  that  there  was 
evidence  before  the  magistrate  of  two  of 
the  neople,  who  had  not  got  licences,  Mr. 
and  Mrs.  Defries,  taking  a  very  active  part 
in  the  management  and  sale  of  liquor  in 
this  house.  Whether  or  not  they  were 
doine  so  as  agents  for  Newton  is  a  matter 
which  may  have  to  be  considered.  There 
are  many  points  which  Mr.  Avory  has 
properly  pressed  upon  us  which  still  arise, 
and  it  will  be  necessary  no  doubt  for  the 
mapstrate  to  consider  carefully  what  the 
position  of  matters  is  in  regard  to  the 
authority  given  by  Newton,  and  whose 
liquor  was  really  being  sold.  All  I  say  is 
this,  that  in  my  judgment  it  would  be  an 
offence  against  the  section  for  people  to  sell 
beer  which  was  their  own  beer  under  the 
cloak  of  some  existing  licence  in  some  person 
whose  beer  they  were  not  selling.  Now  I 
desire  to  say  no  more  than  that,  because, 
as  I  have  already  said,  I  can  well  under- 
stand there  being  (questions  of  fact  and 
questions  of  law  arising  on  those  questions 
of  fact  which  the  learned  magistrate  will 
have  to  consider,  and  I  should  not  have 
interfered  in  this  case  if  I  could  not  see.  I 
think,  clearly,  that  on  this  occasion  the 
learned  magistrate  has  not  proceeded  upon 
the  right  basis.  In  paragraph  11  of  the 
case  he  says:  "At  the  close  of  the  case 
for  the  prosecution  I  did  not  call  upon 
the  respondents,  and  dismissed  each  of  the 
summonses,  as  I  was  of  opinion  that  as 
there  was  at  this  public-house  a  licensee 
residing  on  the  premises,  an  existing  licence 
and  an  existing  licensee,  it  was  impossible 
under  the  circumstances  to  convict  anybody 
of  selling  liquor  across  the  bar  contrary  to 
8.  3."  I  only  put  one  illustration.  If  there 
is  that  limit  upon  s.  3,  the  mere  residence 
of  a  licensee  who  slept  there,  who  never 
took  any  real  part  in  the  business  at  all, 
and  who  had  no  interest  in  the  business, 
would  be  sufficient  to  say  that  the  madstrate 
could  not  convict  anybody.  Therefore  the 
ground  which  he  has  stated  in  this  case 
goes  very  much  too  far.  But  I  think  it  is 
fair  to  the  ma^strate  to  say  that  that  view 
which  I  take  is  not  in  any  way  qualified  by 
what  he  has  said  in  his  reasons.  I  agree 
with  Mr.  Avory  that,  of  course,  we  do  not 
act  upon  any  statement  of  fact  with  regard 
to  what  may  or  may  not  have  been  before 
the  licensing  justices,  and  I  will  reject  from 
the  reasons  which  have  been  given  by  the 
magistrate  anything  which  turns  on  whether 
the  justices  ought  or  ought  not  to  have  re- 
fused the  licence  ;  but  he  rejieats,  or  rather, 
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in  his  judgment  which  he  then  delivered  he 
says.  There  is  at  this  house  a  licensee 
residing  on  the  premises,  an  existing  licence 
and  an  existing  licensee.  How  is  it  possible 
under  these  circumstances  to  convict  any- 
body of  selling  liquor  across  the  bar  of  a 
fublic-house  without  a  licence?  I  confess 
do  not  know."  Then  he  refers  in  the 
latter  part  of  his  judgment  to  certain 
inferences  which  he  might  have  drawn  had 
he  taken  another  view  of  the  law,  inferences 
which  it  may  be  very  material  for  him  to 
draw  one  way  or  the  other  when  all  the 
facts  are  before  him.  All  I  can  say  is  that 
I  think  the  learned  magistrate  took  too 
narrow  a  view  of  his  jurisdiction  under  this 
section,  and,  therefore,  was  erroneous  in 
stopping  and  dismissing  the  summons  with- 
out either  dealing  with  the  question  as  a 
question  of  fact,  or  having  all  the  matters 
before  him  and  then  deciding  the  questions 
of  fact  when  he  had  heard  the  defence.  I 
do  not  think  it  necessary  to  refer  to  any  of 
the  authorities  beyond  saying  this.  I  think 
the  view  expressed  by  the  learned  magistrate 
is  clearly  contrary  to  the  opinion  of  this 
court  expressed  by  Lord  Russell  and 
Wills,  J.,  in  Williamson  v.  Norrisy  supra. 
It  may  be  said,  and  said  with  some  truth, 
that  the  observations  in  that  case  were 
obiter  dicta,  because,  as  a  matter  of  fact,  they 
were  deciding  that  the  summons  must  be 
dismissed  because  the  man  there  was  only 
a  servant,  and  no  question  arose  on  the 
particular  point  which  is  now  before  us ;  but 
without  expressing  any  opinion  as  to  what 
the  ultimate  decision  of  the  magistrate 
ought  to  be,  I  think  he  has  unduly  narrowed 
the  effect  and  scope  of  this  section,  and  this 
case  must  go  back  to  him  to  further  hear 
and  determine. 

Ridley,  J. — I  aiii  of  the  same  opinion. 
Section  3,  the  section  which  is  now  under 
discussion,  says  that  no  person  shall  sell  or 
expose  for  sale  without  a  licence,  and  it 
adds  in  the  latter  part  of  the  section  the 
provision  about  the  licensing  of  the 
premises  themselves,  but  it  begins  by 
saying  that  no  person  shall  sell  unless  he 
has  got  a  licence.  I  do  not  think  those 
words  are  satisfied  by  saying  that  although 
somebody  else  has  sold  upon  the  premises, 
yet  there  has  been  a  licensed  person  upon 
those  premises  who  has  been  responsible. 
It  was  that  part  of  the  argument  put 
forward*  by  Mr,  Avory  that  I  was  not 
able  to  follow.  It  appears  to  me  that  the 
legislature  intended  that  the  sale  of  liquors 
is  to  take  place  through  the  licensed 
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person  not  necessarily  by  himself,  but  if 
not  by  himself  then  through  somebody  who 
is  his  agent  or  servant.  Tnat  is  the  position 
of  things  which  I  think  is  contemplated. 
Now  in  the  present  instance  it  seems  to  me 
that  it  was  necessary  for  the  magistrate  to 
inquire  whether,  when  Defries  or  Mrs. 
Defries  sold  the  liquor  they  were  selling  it 
as  agents  for  Newton,  the  licensee,  or 
whether  they  were  selling  their  own  oeer 
for  their  own  benefit.  If  they  were  selling 
their  own  beer  for  their  ow^n  benefit,  and 
Newton  was  but  a  nominee  in  respect  of 
the  beer,  he  was  a  tenant  under  an 
agreement  of  the  house ;  but  if  he  had  no 
interest  in  the  beer  and  they  were  selling  it 
as  beer  which  they  had  bought  and  which 
they  were  retailing  to  their  customers,  with 
which  Newton  nad  no  connection,  it 
appears  to  me  that  an  offence  was 
committed.  If,  on  the  other  hand,  thev 
were  selling  it  as  agents  for  him  ana  with 
his  authority,  in  the  sense  that  it  was  a  sale 
which  could  be  considered  to  be  a  sale  by 
Newton,  then  there  ought  not  to  be 
a  conviction.  It  does  not  seem  to  me  that 
the  magistrate  entered  into  that  question, 
and  I  think  he  ought  to  do  so  before  he 
comes  to  a  conclusion  on  the  case,  and 
therefore  I  agree  with  my  lord. 

Darling,  J. — I  am  of  the  same  opinion. 
The  words  of  the  section  are  "no  person 
shall  sell  or  expose  for  sale  by  retail  any 
intoxicating  liquor  without  being  duly 
licensed  to  sell  the  same,  or  at  any  place 
where  he  is  not  authorised  by  his  licence 
to  sell  the  same."  Now  Mr.  Avorjfs 
argument  seems  to  me  to  come  to  this, 
that  if  there  is  a  person  living  in  a  house 
and  that  person  has  a  licence  to  sell  beer 
there,  then  by  his  permission  any  number 
of  persons  may  come  in ;  he  need  sell  no 
beer,  he  need  have  no  beer  to  seU,  he 
need  take  no  part  whatever  in  the  direction 
of  the  business  carried  on,  but  that  he  may 
permit  one  person  or  any  number  of  persons 
to  bring  their  own  beer  to  that  house  and 
to  sell  it  there,  entirely  for  their  own 
purposes,  for  their  own  profit,  and  without 
any  sort  of  control  by  him,  and  that  if  that 
is  done  no  offence  against  this  section  is 
committed.  I  cannot  think  that  that  is  the 
true  effect  of  the  section.  It  seems  to  me 
that  a  passage  in  the  judgment  of  Russell, 
L.C.  J.,  in  the  case  of  Williamson  v.  Norris^ 
supra,  has  a  bearing  upon  this  case.  It  is  a 
passage  which  will  be  found  upon  p.  13.  He 
reads  the  section,  and  then  he  says  this,  "I 
am  of  opinion  that  the  true  meaning  of  the 
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section  is,  that  the  sale  which  is  prohibited 
must  be  a  sale  by  the  person  who  ought  to 
be  licensed."  Now  it  seems  to  me  that, 
taking  the  facts  stated  here,  the  person  who 
ought  to  have  been  licensed  to  sell  Defries' 
beer  was  Defries.  Defries  seems  upon  the 
facts  stated  to  have  sold  it  himselt,  he  did 
not  employ  Newton  to  sell  it  He  simply 
brought  it  there  and  sold  it  himself,  and  it 
seems  to  me  that  upon  those  facts,  if  those 
are  the  true  facts  Defries,  might  be  convicted 
of  selling  beer  without  a  licence,  because  he 
both  sells  it  in  law  and  personally  in  fact 
delivers  beer  in  that  house,  he  having  no 
licence  himself  nor  any  employment  by  a 
licensed  person.  Now  as  to  Newton,  taking 
the  facts  as  they  are  stated,  Newton  also 
lived  in  this  house,  and  if  he  sold  beer  there 
he  sold  that  of  Defries.  I  do  not  gather 
that  he  did  sell  beer  there,  but  if  he  did 
sell  any  he  sold  the  beer  of  Defries,  not 
acting  as  Defries'  servant,  but  permitting 
and  aiding  Defries,  an  unlicensed  person,  to 
sell  beer  in  a  licensed  house,  not  to  sell  it 
there  through  or  bv  the  hands  of  a  licensed 
person— not  actually  selling  it  himself.  It 
seems  to  me  that  if  those  are  the  facts 
Newton  might  also  be  convicted.  His  posi- 
tion, it  seems  to  me,  is  distinguishable  from 
that  of  the  licensed  manager  of  a  brewer, 
if  I  have  accurately  stated  what  Newton  was 
doing — merely  permitting  Defries,  without 
any  sort  of  control  by  him,  to  make  use  of 
the  house  where  Newton  lived — Newton 
having  a  licence — making  use  of  that  house 
for  the  selling  of  the  oeer,  the  beer  of 
Defries,  Newton  himself  taking  no  kind  of 
responsibility  or  control  in  the  matter.  I 
think  therefore  the  case  must  go  back  for 
the  magistrate  to  deal  with  it  having 
regard  to  the  considerations  wnich  the 
court  has  pointed  out  to  him. 

Case  remitted. 

Solicitors  for  the  appellant :  Wontner  & 
Sons. 

Solicitors  for  the  respondents:  Knapp- 
Fisher  &  Sons. 
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December  5,  6,  10,  14,  1906. 

(Before  Lord  Loreburn,  L.C.,  Earl  of 
Halsbury,  Lord  Ashbourne,  Lord 
Macnaghten,  Lord  Davey,  Lord 
James  of  Hereford,  Lord  Robertson 
and  Lord  Atkinson.) 

Attorney-General  and  the  Board  of 
Education  v.  County  Council  of 
the  West  Riding  of  Yorkshire. 

Education  Acts— Non  -  provided  schools — 
Expenses  of  denominational  religious 
instruction— Duty  of  local  education 
authority  to  pay— Education  Act,  1902 
(2  Edw.  7,  c.  42),  ss.  6,  7. 

The  Edticatton  Act,  1902,  imposes  upon 
local  education  authorities  the  obliga- 
tion of  paying  the  expenses  ofdeTiomina- 
tional  reliatous  instruction  in  non- 
provided  schools. 

The  obligation  is  limited  to  the  amount 
which  is  reasonably  necessary  for  that 
purpose,  and  the  amount  of  the 
eoependiture  is  under  the  control  of 
the  local  education  authority  with  a 
referenc^e  in  com  of  difference  to  the 
Board  of  Education, 

Decision  of  the  Court  of  Appeal  (Collins, 
M.R,,  and  Farwell,  L.J. ;  Moulton, 
L.J.,  dissenting)  {reported  sub  nom. 
Rex  (on  the  prosecution  of  the  Board 
of  Education)  v.  County  Council  of 
the  West  Riding  of  Yorkshire  (1906), 
70  J,  P.  451)  reversed. 

Appeal  by  the  Attorney-General  and  the 
Board  of  Education  from  the  judgment 
of  the  Court  of  Appeal  (Collins,  M.R., 
and  Farwell,  L.J. ;  Moulton,  L.J., 
dissenting)  (reported  (1906)  70  J.  P.  451). 

A  rule  nisi  was  obtained  at  the  instance 
of  the  Attorney-General  and  the  Board  of 
Education  for  a  writ  of  mandamus  to  the 
county  council  of  the  West  Riding  of  York- 
shire, being  the  local  education  authority  for 
the  area  of  the  West  Riding,  commanding 
them  to  obey  an  Order  of  the  Board  of 
Education,  dated  the  21st  June,  190.%  and 
made  under  s.  16  of  the  Education  Act,  1902. 
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The  Order  was  in  the  following  terms  : 

In  the  matter  of  the  Education  Acts, 
1870  to  1902. 

Order  under  section  16  of  Education  Act, 
1902. 

Whereas  by  section  16  of  the  Education  Act. 
1902,  it  is,  amongst  other  things,  providea 
that  if  the  local  education  authority  fail  to 
fulfil  any  of  their  duties  under  the  Elemen- 
tary Education  Acts,  1870—1900,  or  that  Act, 
the  Board  of  Education  may,  after  holding 
a  public  inquiry,  make  such  Order  as  they 
think  necessary  or  proper  for  the  purpose 
of  compelling  the  locisJ  education  authority 
to  fulfil  their  duty  : 

And  whereas  in  consequence  of  represen- 
tations made  to  the  Board  of  Education 
that  the  local  education  authority  of  the 
West  Biding  of  Yorkshire  failed  to  fulfil 
their  duty  under  the  Education  Act  of  1902 
and  in  particular  failed  to  maintain  and 
keep  efficient  the  Swinton  Kilnhurst 
National  School,  the  Otley  National  School, 
the  Thornhill  Lees  Moor  National  School, 
and  the  Hemsworth  Boman  Catholic  School, 
being  public  elementary  schools  within  the 
area  ot  that  authority,  by  withholding  such 
portion  of  the  salanes  of  certain  teachers 
employed  in  those  schools  as  they  deemed 
to  oe  proportionate  to  the  time  spent  in 
guying  relimous  or  denominational  instruc- 
tion, the  Board  of  Education  appointed 
George  Stuart  Bobertson,  Esq.,  barnster-at- 
law,  to  hold  a  public  inquiry  with  reference 
to  the  matter : 

And  whereas  the  said  George  Stuart 
Bobertson  held  a  public  inquiry  accordingly 
upon  the  14th  day  of  July,  1905,  and  has 
made  a  report  in  ^Titing  to  the  Board  of 
Education  under  section  73  (3)  of  the 
Elementary  Education  Act,  1870  : 

And  whereas  the  Board  of  Education 
duly  considered  such  report,  and  are 
satisfied  that  the  local  education  authority 
haye  failed  in  their  duty  as  alleged  : 

Now  therefore  the  Board  of  Education 
hereby  order  that  the  county  council  of  the 
West  Biding  of  Yorkshire,  being  the  local 
education  authority  for  the  county,  do  pay 
the  persons  named  in  the  schedule  to  this 
Order,  being  teachers  employed  in  the 
aforesaid  schools,  the  amounts  set  opposite 
to  the  names  of  those  persons  in  the  second 
column  of  that  schedule,  being  the  balance 
of  salary  due  to  the  said  teachers  for  the 
months  of  May  and  June  withheld  by  the 
county  council  as  the  amount  which  they 
deemed  proportionate  to  llie  time  spent  by 
each  of  such  teachers  in  giying  religious  or 
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denominational  instruction  during  school 
hours. 

Giyen  under  the  seal  of  office  of  the  Board 
of  Education  this  twenty-firstdayof 
(Seal)    July,  nineteen  hundred  and  fiye. 

H.  M.  LiNDSELL, 

Principal  Assistant  Secretary. 
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The  report  of  Mr.  G.  S.  Bobertsom 
the  commissioner  appointed  by  the  Boara 
of  Education  to  hold  the  public  inquiry, 
was  as  follows : 

In  the  matter  of  the  Education  Acts, 

1870  to  1902, 

and 

In    the   matter  of   a   public  inouiiy 

holden  at  the  County  Hall,  Wakefield, 

on  July  14th,  1906. 

To  the  Secretary  of  the  Board  of  Education. 

Sir, 

I  haye  the  honour  to  report  that  by 
the  appointment  of  the  Board  of  Edu- 
cation   (Appendix    No.    1)   I    duly   held 
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the  above-mentioned  public  inquiry,  of 
of  which  due  notice  had  been  given  by  the 
Board  (Appendix  No.  2).  At  the  said 
inquiry  the  Swinton  Kilnhurst,  Otiey  and 
Thornhill  Lees  Moor  Schools  were  repre- 
sented by  Mr.  G.  Edwardes-Jones,  barrister 
the  Hemsworth  School  by  the  Rev.  C. 
Leteux,  its  correspondent,  the  National 
Union  of  Teachers  by  Mr.  A.  Thomas, 
barrister,  and  the  county  council  of  the 
West  Riding  of  Yorkshire  (hereinafter 
called  the  council)  by  Mr.  W.  Vibart  Dixon, 
their  clerk. 

The  following  facts  were  proved  or 
admitted  before  nfie : 

Each  of  the  said  schools  is  and  was  at 
all  material  times  a  public  elementary 
school  situate  in  the  West  Riding  of 
Yorkshire,  of  which  the  council  is  the  local 
education  authority.  In  each  of  the  said 
schools  religious  instruction  forms  and 
formed  at  all  material  times  an  integral  and 
essential  part  of  the  instruction  there  given 
during  school  bours.  In  the  Kilnhurst, 
Otley  and  Thornhill  Schools  such  religious 
instruction  is  and  was  partly  undenomina- 
tional and  partly  denominational ;  in  the 
Hemsu'orth  School  it  is  and  was  wholly 
denominational.  I  use  the  word  ''unde- 
nominational for  convenience  to  denote 
such  religious  instruction  only  as  may  be 
jgiven  in  a  provided  school  in  view  of  the 
provisions  of  s.  14  (2)  of  the  Education 
Act,  1870  ;  the  word  "  denominational  '*  I 
use  to  cover  all  other  religious  instruction. 
The  above  facts  as  to  the  religious 
instruction  given  were  proved  before  me 
by  the  production  of  the  trust  deeds, 
teachers'  agreements  and  time  table,  and  by 
oral  evidence  in  the  case  of  the  three  first- 
named  schools,  and  by  oral  evidence  only  in 
the  case  of  the  Hemsworth  School. 

The  teachers,  whose  salaries  were  reduced 
by  the  council,  as  hereinafter  appears,  were 
duly  recognised  by  the  council  as  required 
for  the  purposes  of  the  school,  and  their 
salaries  were  duly  paid  at  the  full  rates 
hereinafter  stated  by  the  council  up  to  the 
end  of  the  month  of  April,  1905. 

On  the  16th  March,  1904,  the  council 
passed  a  resolution  in  the  following  terms  : 

''That  if  a  teacher  in  a  non-provided 
school  is  enga^d  during  any  part  of  the 
school  hours  m  giving  instruction  other 
than  secular  instruction  (for  which  alone 
the  education  authority  is  made  responsible 
by  the  Education  Act,  1902)  a  deduction  be 
made  from  the  salary  of  such  amount  as 
1^11,  in  the  opinion  of  the  education 
authority,  represent  the  time  occupied  in 
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^ving  instruction  other  than  secular 
mstruction,  but  no  such  deduction  shall  be 
made  when  the  religious  instruction  is  in 
accordance  with  sub-s.  (2)  of  s.  14  of  the 
Elementary  Education  Act,  1870." 

In  pursuance  of  the  said  resolution  the 
council  sent  to  each  of  the  above-named 
schools  a  notice  dated  July  18th,  1904 
(Appendix  No.  3),  accompanied  by  a  form 
(Appendix  No.  4),  which  was  to  be  filled  up 
and  returned  to  them,  in  order  that  they 
might  obtain  particulars  of  the  time 
devoted  in  each  school  to  denominational 
and  undenominational  religious  instruction. 
From  this  point  onwards  it  will  be 
convenient  to  deal  with  each  school 
separately. 

1.  Swinton,  Kilnhurst,  National  School. 

At  this  school  Edward  Kettle  is  and  was 
at  all  material  times  employed  as  head 
teacher  in  the  mixed  department  under  an 
agreement  dated  AprU  13th,  1894,  as 
modified  by  agreements  dated  respectively 
March  Ist.  1898,  and  April  2nd,  1900  (copies 
in  Appendix  No.  5),  at  a  salary  of  £140  per 
annum,  payable  monthly,  and  a  house 
equivalent  to  an  additional  sum  of  £17  per 
annum,  and  Frances  S.  Wyke  is  and  was 
employed  as  head  teacher  of  the  infants' 
department  under  an  agreement  dated 
September  29th,  1903  (copy  in  Appendix 
No.  6),  at  a  salary  of  £85  per  annum 
payable  monthly.  It  was  always  the  duty 
of  each  of  the  said  teachers  to  give,  and 
they  have  in  fact  given,  religious  instruction, 
both  denominational  and  undenominational, 
in  the  said  school  during  school  hours. 

No  return  was  made  on  behalf  of  the 
said  school  to  the  council's  notice  aforesaid 
of  July  18th,  1904. 

In  the  month  of  January,  1905,  the 
managers  received  from  the  council  two 
circulars  respectively  dated  January  21st, 
1905  (Appendix  Nos.  7  and  7a). 

The  managers  took  no  steps  in  con- 
sequence of  the  said  circulars.  In  the 
month  of  May,  1905,  the  managers  received 
from  the  council  two  circulars  dated  in  that 
month  (Appendix  Nos.  8  and  8a),  and  at 
the  same  time  the  council  sent  similar 
circulars  to  Edward  Kettle  and  F.  S. 
Wyke  respectively  with  covering  letters 
(Appendix  Nos.  9  and  9a). 

in  pursuance  of  the  policy  enunciated  in 
these  circulars,  on  June  5th  and  July  5th, 
1905,  respectively  the  council  forwarded  to 
Edward  Kettle  and  F.  S.  Wyke  respectively 
in  payment  of  their  respective  salaries  for 
May     and     June     respectively     amounts 
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equivalent  to  the  salaries  payable  to  them 
under  their  agreements,  less  a  deduction  in 
each  case  of  10  per  cent.  (Appendix  No.  10, 
10a,  11,  11a.)  Such  deduction  bore  the 
same  proportion  to  the  total  salary  payable 
in  each  case  as,  in  the  opinion  of  the 
council,  in  the  absence  of  any  return  from 
the  school,  the  time  during  which  the  said 
tesu;hers  were  resjHJctively  occupied  in 
religious  instruction,  both  denominational 
and  undenominational,  bore  to  the  whole 
time  occupied  by  them  in  teaching.  It  was 
stated  before  me  by  the  chairman  of  the 
managers,  the  Rev.  P.  Houghton,  that  it 
would  be  impossible  to  procure  head 
teachers  for  the  school  at  the  salaries  so 
reduced  as  aforesaid,  and  by  him,  by 
Edward  Kettle  and  by  Miss  Wyke,  that  the 
work  of  the  school  could  only  be  efficiently 
carried  on  if  all  the  teachers  worked  during 
the  whole  of  the  school  hours.  Mr.  Kettle 
stated  that  he  would  be  obliged  to  resign  if 
the  reduction  were  persisted  in.  At  the 
present  time  both  he  and  Miss  Wyke 
continue  to  teach  in  the  school  as  they  did 
before  the  reduction. 

2.  Otley  National  School. 

Here  Louisa  Wright  is  and  was  at  all 
material  times  employed  as  head  teacher  in 
the  infants'  department  under  an  agreement 
dated  March  28th,  1904  (Appendix  No.  12), 
at  a  salary  of  £100  per  annum,  payable 

?uarterly,  but  paid  monthly  by  the  council, 
t  has  always  been  the  duty  of  the  said 
Louisa  Wright  to  give,  and  she  has  in  fact 
given,  religious  instruction,  both  denomina- 
tional and  undenominational,  in  school 
hours. 

In  response  to  the  council's  notice  of  July 
18th,  1904,  the  managers  made  a  return 
(copy  in  Appendix  No.  13).  In  January, 
1905,  the  managers  received  from  the 
council  a  circular  dated  January  21st,  1905 
(Appendix  No.  14),  but  took  no  steps  in 
consequence  thereof.  In  the  month  of  May, 
1905,  the  managers  received  from  the 
council  a  circular  dated  in  that  month 
(A])pendix  No.  15),  and  the  said  Louisa 
Wright  received  a  similar  circular  with  a 
covering  letter  (Appendix  16).  In  pursuance 
of  the  said  circular  on  June  6th  and  July 
1st,  1905,  the  council  paid  the  said  Louisa 
Wright  her  salary  for  the  months  of  May 
and  June  respectively,  less  a  deduction  of 
2  per  cent.  (Appendix  Nos.  17  and  17a). 
Such  deduction  bore  roughly  the  same 
prox)ortion  of  the  total  salary  payable  to 
the  said  Louisa  Wright  as  the  time  occupied 
by  her  in  denominational  religious  instruc- 
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tion  bore  to  the  whole  time  occupied 
by  her  in  teaching.  It  was  stated  before 
me  by  the  Rev.  G.  P.  H.  Frost,  the 
chairman  of  the  managers,  that  the  work 
of  the  school  could  only  be  efficiently 
carried  on  if  all  the  teachers  worked  during 
the  whole  of  the  school  hours.  Miss 
Wright  is  still  engaged  in  teaching  in  the 
school  as  before  the  deduction;  but  she 
stated  before  me  that  she  was  unwilling  to 
continue  at  the  salary  so  reduced  as 
aforesaid. 

3.  Thomhill  Lees  Moor  National  School. 

Laura  Letitia  Charlesworth  was  at  all 
material  times  employed  in  this  school  as 
bead  teacher  of  the  infants' department  at 
a  salary  of  £80  per  annum,  payable  monthly, 
and  is  now  so  employed  under  an  agree- 
ment dated  May  29th,  1905  (copy  in  Ap- 
pendix No.  18).  It  has  always  been  her 
duty  to  give,  and  she  has  in  fact  ^ven,  re- 
ligious instruction,  both  denominational 
and  undenominational,  in  school  hours.  A 
return  similar  to  that  made  by  the  Otley 
School  was  made  by  the  managers  in  reply 
to  the  council's  notice  of  July  18th,  1904. 
The  subsequent  course  pursued  by  the 
council  was  identical  with  that  pursued  by 
them  in  the  case  of  the  Otley  School.  See 
the  documents  in  AppencUx  Nos.  19 — 25. 
The  deduction  of  2  per  cent,  which  was 
made  by  the  council  from  Miss  Charles- 
worth's  salary  for  May  and  June  respec- 
tively was  calculated  in  a  similar  way  to  the 
deduction  made  in  the  Otley  case.  It  was 
stated  before  me  by  the  Rev.  F.  R.  Gren- 
side,  chairman  of  the  managers,  and  by 
Miss  Charlesworth  that  the  school  could  not 
be  efficiently  carried  on  unless  all  the 
teachers  worked  during  the  whole  of  the 
school  hours. 

4.  Hems  worth  Roman  Catholic  School. 

James  Truelove  is  and  was  at  all  material 
times  employed  at  this  school  as  head 
master  at  a  salary  of  £140  per  annum,  pay- 
able monthly  (see  Appendix  No.  26),  but 
the  agreement  under  which  he  is  and  was 
employed  was  not  produced  to  me.  It  has 
always  been  his  duty  to  give,  and  he  has  in 
fact  given,  reli^ous  instruction  which  has 
always  been  entirely  denominational. 

The  managers  made  no  return  in  replyto 
the  council's  notice  of  July  18th,  1904.  The 
subsequent  course  pursued  by  the  council 
was  identical  with  tnat  pursued  by  them  in 
the  case  of  the  other  schools  hereinbefore 
mentioned.  See  the  documents.  Appendix 
Nos.  27—31.    A  deduction  of  10  per  cent. 
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was  made  by  the  conncil  from  the  salary  of 
the  said  James  Truelove  for  the  months  of 
May  and  June,  1905,  respectively.  Such  de- 
duction bore  the  same  proportion  to  the  total 
salary  payable  as,  in  the  opinion  of  the 
council,  in  the  absence  of  any  return  from 
the  school,  the  time  occupied  by  the  said 
James  Truelove  in  religious  instruction  fin 
this  case  wholly  denominational)  bore  to  the 
total  time  occupied  by  him  in  teaching. 

In  conclusion,  I  find  as  a  fact  that  the 
council,  as  local  education  authority  for  the 
West  Riding  of  Yorkshire,  have,  in  the  ease 
of  each  of  the  four  schools  hereinbefore 
mentioned,  withheld  such  portion  of  the 
salaries  of  the  said  teachers  for  the  months 
of  May  and  June,  1905,  respectively  as  they 
deemed  to  be  proportionate  to  the  time 
spent  by  each  of  such  teachers  in  giving 
religious  or  denominational  instruction,  the 
instruction  in  respect  of  which  such  deduc- 
tions have  been  made  being  in  the  case  of 
the  Kilnhurst  School  partly  denominational 
and  partly  undenominational,  and  in  the 
case  of  the  Otley  Thornhill  and  Hemsworth 
Schools  wholly  denonunational. 

At  the  end  of  the  inquiry  a  request  was 
made  on  behalf  of  the  teachers  that  the 
settlement  of  the  matters  in  dispute  should 
be  expedited,  and  representations  were 
made  by  Mr.  Edwardes- Jones  and  Mr. 
Dixon  on  behalf  of  their  respective  clients 
that  their  costs  of  the  inquiry  should  be 
provided  for.  I  beg  to  submit  the  request 
and  representations  to  the  consideration  of 
the  Board,  and  have  the  honour  to  be. 
Sir, 
Your  obedient  servant, 

G.  S.  Robertson. 
1,  King's  Bench  Walk, 
Temple,  E.C. 

July  17th,  1905. 

The  rule  nisi  for  a  mandamus  was  made 
absolute  by  the  High  Court  of  Justice, 
King^  Bench  Division  (Ridley,  Darling 
and  hRAY,  JJ.),  but  was  subseguently  dis- 
charged by  the  majority  of  tne  learned 
judges  in  the  Court  of  Appeal,  who  held 
that  there  was  no  duty  imposed  by  the 
Education  Act,  1902,  upon  the  local  educa- 
tion authoritjr  to  pay  the  portions  of  the 
teachers'  salaries  which  they  had  deducted, 
and  that,  therefore,  a  mandamus  ordering 
them  to  pay  such  portions  could  not  be 
granted. 

By  the  Education  Act,  1902  : 

Section  5.—"  The  local  education  autho- 
rity shall,  throuf^hout  their  area,  have  the 
powers  and  duties  of  a  school  board  and 
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school  attendance  committee  under  the 
Elementary  Education  Acts,  1870  to  1900, 
and  any  other  Acts,  including  local  Acts, 
and  shall  also  be  responsible  tor  and  have 
the  control  of  all  secular  instruction  in 
public  elementary  schools  not  provided  by 
them  ;  and  school  boards  and  school  attena- 
ance  committees  shall  be  abolished.'' 

Section  7.— "(1)  The  local  education 
authority  shall  maintain  and  keep  efficient 
all  public  elementary  schools  within  their 
area  which  are  necessary,  and  have  the 
control  of  all  expenditure  required  for  that 
purpose,  other  than  expenditure  for  which, 
under  tnis  Act,  provision  is  to  be  made  by 
the  mans^ers  -  but,  in  the  case  of  a  school 
not  provided  oy  them,  only  so  long  as  the 
following  conaitions  and  provisions  are 
complied  with  : 

"(a)  The  managers  of  the  school  shall 
carry  out  any  directions  of  the  local  educa- 
tion authority  as  to  the  secular  instruction 
to  be  given  in  the  school,  including  any 
directions  with  respect  to  the  number  and 
educational  qualifications  of  the  teachers  to 
be  employed  for  such  instruction,  and  for 
the  dismissal  of  any  teacher  on  educational 
grounds  ;  and,  if  the  managers  fail  to  carry 
out  any  sach  direction,  the  local  education 
authority  shall,  in  addition  to  their  other 
powers,  have  the  power  themselves  to  carry 
out  the  direction  in  question  as  if  they 
were  the  managers  ;  but  no  direction  given 
under  this  provision  shall  be  such  as  to 
interfere  with  reasonable  facilities  for  re- 
ligious instruction  durinf^  school  hours ; 

"  (b)  The  local  education  authority  shall 
have  power  to  inspect  the  school ; 

"(c)  The  consent  of  the  local  education 
authority  shall  be  required  to  the  appoint- 
ment of  teachers,  but  that  consent  shall  not 
be  withheld  except  on  educational  flprounds ; 
and  the  consent  of  the  authority  snail  also 
be  required  to  the  dismissal  of  a  teacher, 
unless  the  dismissal  be  on  grounds  connected 
with  the  giving  of  religious  instruction  in 
the  school ; 

"(d)  The  managers  of  the  school  shall 
provide  the  school  house  free  of  any  charge, 
except  for  the  teacher's  dwelling-house  (if 
any)fto  the  local  education  authority  for 
use  as  a  public  elementary  school,  and  shall, 
out  of  funds  provided  by  them,  keep  the 
school  house  in  ^ood  repair,  and  make  such 
alterations  and  improvements  in  the  build- 
ings as  may  be  reasonably  required  by  the 
local  education  authority:  Provided  that 
such  damage  as  the  local  authority  consider 
to  be  due  to  fair  wear  and  tear  in  the  use 
of  any  room  in  the  school  house  for  the 
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purpose  of  a  public  elementary  school  shall 
be    made    good   by    the    local    education 
authori^  ; 

"  (e)  The  managers  of  the  school  shall,  if 
the  local  education  authority  have  no  suit- 
able accommodation  in  schools  provided  by 
them,  allow  that  authority  to  use  any  room 
in  the  school  house  out  of  school  hours  free 
of  charge  for  any  educational  purposes,  but 
this  obligation  shall  not  extend  to  more 
than  three  days  in  the  week. 

"  (2)  The  managers  of  a  school  maintained 
but  not  tjrovided  by  the  local  education 
authority,  in  respect  of  the  use  by  them  of 
the  school  furniture  out  of  school  hours, 
and  the  local  education  authority,  in  respect 
of  the  use  by  them  of  any  room  in  the 
school  house  out  of  school  hours,  shall  be 
liable  to  make  good  any  damage  caused  to 
the  furniture  or  the  room,  as  the  case  may 
be^  by  reason  of  that  use  (other  than  damage 
arising  from  fair  wear  and  tear) ;  and  the 
managers  shall  take  care  that,  arter  the  use 
of  a  room  in  the  school  house  by  them,  the 
room  is  left  in  a  proper  condition  for  school 
purposes. 

"([3)  If  any  question  arises  under  this 
section  between  the  local  education  autho- 
rity and  the  managers  of  a  school  not 
provided  by  the  authority,  that  question 
shall  be  determined  by  the  Board  of 
Education. 

"(4)  One  of  the  conditions  required  to  be 
fulfilled  by  an  elementary  school  in  order  to 
obtain  a  parliamentary  grant  shaJl  be  that 
it  is  maintained  under,  and  complies  with, 
the  provisions  of  this  section. 

"  (b)  In  public  elementary  sch(X)ls  main- 
tained but  not  provided  by  the  local  educa- 
tion authority,  assistant  teachers  and  pupil 
teachers  may  be  appointed,  if  it  is  thou^t 
fit,  without  reference  to  religious  creed  and 
denomination,  and,  in  any  case  in  which 
there  are  more  candidates  for  Uie  post  of 
pupil  teacher  than  there  are  places  to  be 
nlled,  the  appointment  shall  be  made  by 
the  local  education  authority,  and  they 
shall  determine  the  respective  qualifica- 
tions of  the  candidates  by  examination  or 
otherwise. 

"(6)  Religious  instruction  given  in  a 
public  elementary  school  not  provided  by 
the  local  education  authority  shall,  as 
regards  its  character,  be  in  accordance  with 
the  provisions  (if  any)  of  the  trust  deed 
relating  thereto,  and  shall  be  under  the 
control  of  the  managers :  Provide!  that 
nothing  in  this  sub-section  shall  affect  any 
provision  in  a  trust  deed  for  reference  to 
the  bishop  or  superior  ecclesiastical  or  other 
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denominational  authoritjr,  so  far  as  such 
provision  gives  to  the  bishop  or  authority 
the  power  of  deciding  whether  the  character 
of  tne  religious  instruction  is  or  is  not  in 
accordance  with  the  provisions  of  the  trust 
deed. 

"  (7)  The  managers  of  a  school  maintained 
but  not  provided  by  the  local  education 
authority  shall  have  all  powers  of  mana^ 
ment  required  for  the  purpose  of  carrying 
out  this  Act,  and  shall  (subject  to  the 
powers  of  the  local  education  authority 
under  this  section)  have  the  exclusive  power 
of  appointing  and  dismissing  teachers. 

The  Attorney-General  (Sir  John  Lawson 
Walton,  K.C.),  the  Solicitor-General  (Sir 
William  Eobton,  K.C.),  and  S.  A.  T.  Jiouh 
latt^  for  the  appellants. 

DanchtoertSy  K.C.,  Horace  Avory^  K.C., 
and  C,  H.  Sargant^  for  the  respondents. 

C'w.  adv,  vult 

December  14. 

Lord  LoREBURN,  L.C.— My  lords,  the 
question  raised  in  this  appeal  is  whether  or 
not  the  county  council  of  the  West  Riding 
as  local  education  authority  is  obliged  by 
the  Education  Act,  1902,  to  find  money  out 
of  the  rates  in  order  to  defray  the  cost  of 
^ving  denominational  religious  instruction 
in  four  public  elementary  schools,  three  of 
which  happen  to  be  Anglican  and  one 
Roman  Catholic.  Our  answer  to  that  ques- 
tion must  depend  upon  the  construction 
of  the  Act.  We  have  nothing  to  do  with 
policy  or  with  any  unexpressed  intentions 
of  Parliament.  Our  duty  is  simply  to 
ascertain  the  meaning  of  the  Act  as  it 
stands.  When  Parliament  set  itself  in  1902 
to  the  task  of  amending  the  law,  elementary 
education  in  England  and  Wales  was  con- 
ducted under  tiie  Education  Act,  1870,  and 
the  code  thereby  authorised.  There  were 
schools  not  provided  by  the  school  boards, 
which  I  will  call*  voluntary  schools.  There 
were  also  schools  provided  by  the  boards, 
which  I  will  call  board  schools.  Both  were 
supported  by  Parliamentary  grants,  provided 
they  fulfilled  certain  conditions  relating, 
among  other  things,  to  secular  education^ 
But  no  grant  could  be  made  for  any  kind  of 
religious  instruction.  In  voluntary  schools, 
if  religion  was  taught  as  it  always  was,  it 
might  be  of  any  creed  the  managers  pleased, 
subject  to  a  stringent  conscience  clause; 
and  they  had  to  pay  for  it  from  private 
sources,  or  from  fees.  In  board  schools 
religion  might  or  might  not  be  taught  as 


MAGISTERIAL   CASES. 


Att.-Gen.  and  Board  of  Education  v. 
West  Riding  of  Yorkshire  C.  C. 

the  school  board  thought  proper,  and  paid 
for  out  of  the  rates,  but  if  taught,  it  could 
not  comprise  any  religious  catechism  or 
reliffious  formulary  distinctive  of  any  par- 
ticular denomination.  In  short,  voluntary 
schools  miffht  teach  what  religion  t^ey 
pleased  and  pay  for  it  themselves.  Board 
schools  could  only  teach  undenominational 
religion  and  might  pay  for  it  out  of  the 
rates.  But  no  school  was  obliged  to  teach 
any  religion  at  all.  Being  without  aid  from 
the  rates,  the  voluntary  schools  found  them- 
selves unable  to  supply  from  private  sources 
the  funds  needed  over  and  abK)ve  the  Parlia- 
mentary grant  for  carrying  on  their  work. 
The  Act  of  1902  thereupon  enacted  that 
they  as  well  as  the  board  schools  should 
thenceforth  be  supported  by  rates  as  well 
as  by  grants.  And  the  point  now  raised  is. 
Does  that  support  extend  to  religious  teach- 
ing, or  is  it  confined  to  secular  teaching, 
which  alone  is  by  statute  obligatory  on  any 
school  1  The  Act  of  1902  places  voluntary 
schools  and  board  schools  alike  under  a  new 
local  education  authority  (in  counties  the 
county  council)  but  with  some  differences. 
The  new  authority  steps  into  the  place  of 
the  old  school  board  as  regards  board 
schools  and  merely  inherits  the  powers  of  its 
predecessor.  But  as  to  voluntary  schools, 
the  Act  divides  educational  control  and  also 
divides  the  financial  burden  between  the 
new  authority  and  a  body  of  managers 
which  it  establishes.  In  such  schools  the 
local  education  authority  is  to  control  all 
secular  education.  The  managers  are  to 
control  any  religious  instruction.  They  are 
not  required  by  the  Act  to  give  it,  but 
where  they  do  they  must  give  it  in  accord- 
ance with  the  trust  deeds  of  the  school,  if 
such  there  be.  Again,  as  to  expenditure, 
some  items,  such  as  repair  aud  improvement, 
fall  on  the  managers ;  some,  such  as  wear 
and  tear,  fall  on  the  local  education  autho- 
rity. But  this  enumeration  of  expenses  is 
not  complete^  and  nothin^^  is  said  as  to  the 
cost  of  religious  instruction  in  particular. 
I  do  not  find  anything  else  in  tno  Act  to 
help  us  in  construing  the  crucial  words  of 
s.  7,  which  run  as  follows :  "  The  local 
education  authority  shall  maintain  and  keep 
efficient  all  public  elementary  schools  within 
their  area  which  are  necessary."  Now  the 
obligation  to  **  keep  efficient "  cannot  include 
an  oblL^tion  to  pay  for  religious  instruc- 
tion. For  it  nieans  that  the  school  is  to  be 
kept  in  a  position  to  earn  the  Parliamentary 
grant,  and  that  can  be  earned  without  the 
instruction  at  alL 
'maintain"  impose 
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a  duty  to  (Miy  for  religious  instruction  t 
Really  that  is  the  whole  question  in  this 
case.  In  the  end  all  turns  on  the  effect  of 
one  solitary  word.  On  this  two  views  may 
be  held.  One  is  that  when  the  local  educa- 
tion authority  is  bidden  to  maintain  a 
public  elementary  school  it  is  not  bound 
to  do  more  than  pay  for  all  that  the  law 
requires  to  be  provided  in  such  a  school. 
If  that  be  the  true  construction,  then  the 
local  education  authority  is  not  bound  to 

Say  for  religious  instruction,  for  the  law 
oes  not  require  it  to  be  provided.  The 
other  view  is  that,  in  order  to  maintain  a 
school,  in  which  the  law  allows  the  managers 
to  make  religious  instruction  a  part  of  the 
curriculum,  the  local  education  authority 
must  take  the  school  as  it  is  and  bear  the 
cost  of  the  whole.  If  so,  the  county  council 
of  the  West  Riding  must  pay  for  religious 
instruction  in  these  schools.  I  have,  not 
without  anxiety,  because  of  the  eminent 
authority  of  the  Master  of  the  Rolls 
and  Ix)rd  Justice  Farwell,  come  to  the 
conclusion  that  the  latter,  and  not  the 
former,  is  the  sound  view.  When  an  edu- 
cational authority  is  directed  by  an  Act  to 
maintain  schools  which  may  or  may  not 
give  reli^ous  instruction,  the  preferable 
meaning  is  that  it  must  maintain  them  as 
they  are,  not  as  they  might  be.  When  I 
find  that,  apart  from  particular  items  of 
expenditure  which  are  scrupulously  appor- 
tioned between  the  local  education  autho- 
rity and  the  managers,  the  only  words 
imposing  a  duty  to  pay  anything  further 
saddles  that  duty  on  the  local  education 
authority,  I  take  this  as  an  indication  that 
in  all  other  particulars  beyond  those  speci- 
fied, the  sole  paymaster  is  the  local  autho- 
rity. But  what  finally  determines  me  is 
the  following  consideration.  The  duty  to 
"  maintain  **  is  not  confined  to  voluntary 
schools,  for  the  section  applies  to  board 
schools  as  well.  Now  in  the  case  of  board 
schools,  if  religious  instruction  is  given, 
indisputably  it  must  be  paid  for  by  the 
local  education  authority  out  of  the  rates. 
And  it  must  be  so  paid  for  because  of  the 
obligation  to  "maintain''  the  school, 
whether  that  obligation  be  sought  in  s.  18 
of  the  Act  of  1870  or  in  s.  7  of  the  Act  of 
1902.  I  cannot  think  that  this  word  means 
one  thing  in  case  of  voluntary  schools  and 
a  different  thing  in  case  of  board  schools. 
For  religious  instruction  is  optional  in  both 
classes  of  school,  though  the  option  be  exer- 
cised by  different  persons,  and  if  it  is 
covered  by  the  worti  "  maintain  "  in  the 
one,  it  must  be  so  covered  in  the  other  also. 
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Accordingly  I  am  of  opinion  that  this 
appeal  must  be  allowed.  I  will  only  add 
two  observations,  in  order  to  prevent  mis- 
understanding. I  do  not  thinK  the  local 
education  authority  has  anything  to  do 
with  the  efficiency  of  the  religious  instruc- 
tion given  in  schools,  for  the  words  "  keep 
efficient"  relate  only  to  secular  subjects. 
And  I  am  satisfied  that  the  managers  can- 
not, as  was  suggested,  spend  what  they 
please  on  religious  instruction  and  require 
the  local  education  authority  to  pay  the 
bill,  whatever  it  may  be.  For  the  latter 
have  the  control  of  the  expenditure  for  this 

Cjose,  subject  to  arbitrament  of  the 
rd  of  Education. 
My  noble  and  learned  friend  Lord  James 
OF  Hereford  desires  me  to  say  that  he 
agrees  with  the  opinion  I  have  just  expressed 
to  the  House.  My  noble  and  learned  friend 
Lord  Halsbury  also  desires  me  to  say  that 
he  is  of  opinion  that  the  appeal  must  be 
allowed. 

Lord  Ashbourne  and  Lord  Macnaghten 
concurred. 

Lord  Davey.— My  lords,  1  never  differ 
from  the  Master  of  the  Rolls  or  Lord 
Justice  Farwell  without  grave  hesitation. 
And  it  is  only  out  of  resj^ect  for  those 
learned  judges  that  I  venture  to  trouble 
your  lordships  with  my  reasons  for  think- 
ing that  the  appeal  should  be  allowed.  My 
lords,  it  appears  to  nie  that  the  arguments 
of  the  respondents,  though  put  in  various 
ways  and  stated  with  great  ingenuity  and 
ability,  all  come  back  to  the  same  point. 
And  that  point  is  that  religious  instruction 
is  not  an  obligatory  part  of  the  curriculum 
of  any  public  elementary  school  under  the 
Act  of  1870,  and  that  the  giving  of  such 
religious  instruction  is  not  one  of  the  essen- 
tial features  of  such  a  school  laid  down  in 
s.  7  of  that  Act.  Therefore,  it  is  argued, 
the  local  authority  can  maintain  a  school 
as  a  public  elementary  school  without  pay- 
ing for  religious  teaching,  and  will  fulfil  its 
statutory  obligation  under  s.  7  of  the  Act  of 
1902,  notwithstanding  its  omission  to  do  so. 
This  general  argument  was  illustrated  and  en- 
forced by  reference  to  s.  5  and  other  sections 
of  the  Act  of  1902.  It  was,  however,  con- 
ceded that  in  all  public  elementary  schools, 
whether  provided  or  non-provided,  religious 
instruction  may  lawfully  be  given,  subject 
in  the  former  case  to  the  restrictions  im- 
posed by  s.  14  of  the  Act  of  1870.  And  in 
8.  7  (2)  of  the  Act  of  1870  it  is  expressly 
contemplated  that  such  instruction  may 
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form  part  of  the  regular  school  curriculum. 
It  becomes,  therefore,  important  to  examine 
a  little  more  closely  what  is  the  exact  statu- 
tory obligation  imposed  on  the  local  autho- 
rity by  s.  7  of  the  Act  of  1902.  The  local 
authority  is  to  maintain  and  keep  efficient 
"  all  public  elementary  schools  within  their 
area  which  are  necessary.''  This  section 
does  not  relate  to  the  provision  of  schools. 
It  deals  only  with  tne  maintenance  of 
schools  already  provided  by  the  local  autho- 
rity itself  or  from  some  external  source.  The 
direction  is  not  merely  to  pay  the  expenses 
of  the  instruction  given  in  the  school  or 
any  part  of  it,  but  it  is  to  maintain  the 
school  such  as  it  is  with  all  its  staff  of 
teachers,  apparatus,  and  appliances,  and  the 
local  authority  is  to  have  "  the  control  of 
all  expenditure  reouired  for  that  purpose, 
other  than  expenaiture  for  which  under 
this  Act  provision  is  to  be  made  by  the 
managers.  You  must,  therefore,  find  some- 
thing within  the  four  corners  of  the  Act 
which  limits  the  generality  of  this  obli^- 
tion.  It  was  said  that  the  words  "main- 
tain and  keep  efficient"  are  the  same  words 
as  are  used  in  the  Act  of  1870,  s.  18,  for 
describing  the  duty  of  the  school  board  as 
regards  a  provided  school,  and  that,  under 
that  section,  the  school  board  was  not 
under  an  obligation  to  maintain  religious 
teaching  in  the  board  schools.  The  obliga- 
tion of  the  local  authority  as  the  successor 
and  legatee  of  the  powers  of  the  defunct 
school  board  is  no  larger  as  regards  pro- 
vided schools  than  those  of  its  predecessor, 
and  as  the  same  words  are  applied  to  pro- 
vided and  non-provided  schools  alike  in  s.  7 
of  the  Act  of  1902,  they  ought,  it  was  said, 
to  receive  the  same  construction  as  regards 
each  class  of  school.  The  argument  seems 
to  me  a  play  upon  words.  The  local  autho- 
rity, like  its  predecessor,  is  under  no  obliga- 
tion to  provide  religious  instruction  in  pro- 
vided schools,  but  if  it  thinks  fit  to  provide 
such  instruction,  it  comes  under  an  obliga- 
tion to  maintain  it.  In  the  same  way,  if 
the  managers  think  fit,  as  they  lawfully 
may,  to  provide  religious  teaching  in  non- 
provided  schools,  the  local  authority  must 
maintain  it,  unless  there  be  something  in 
the  Act  to  throw  the  expenditure  so  in- 
curred on  the  managers.  The  argument  is 
really  one  in  favour  of  the  appellants. 
Lastlyj  it  was  said  that  the  dut}  is  not  only 
to  maintain,  but  also  to  "keep  efficient, 
and  that  these  latter  words  connote  control 
over  the  subject,  and  thereby  the  generality 
of  the  word  "niaintain"  is  qualified  and 
restricted.    I  think  it  was  this  argument 
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which  weighed  chiefly  with  the  learned 
judges  in  the  Court  of  Appeal.  How,  it 
was  said,  can  they  keep  the  school  efficient 
as  regards  a  part  of  the  instruction  pro- 
vided^ over  which  they  are  not  given  any 
effective  powers  of  control  ?  Reference  was 
made  to  s.  6,  and  to  sub-ss.  (1)  (a)  and  (c), 
and  sub-s.  (6)  of  s.  7,  and  to  other  sections 
of  less  importance,  and  contrast  was  drawn 
between  the  very  full  powers  of  control  and 
enforcing  efficiency  conferred  on  the  local 
authority  as  regards  secular  instruction  and 
the  absence,  or  rather  negation,  of  such 
powers  in  the  case  of  religious  instruction. 
It  is,  no  doubt,  unusual  for  Parliament  to 
impose  a  duty  on  a  public  body  to  provide 
out  of  public  moneys  for  expenditure  on 
objects  which  are  not  under  its  control.  On 
the  other  hand,  I  am  not  pre{>ared  to  say 
that  the  duty  to  pay  is  necessarily  commen- 
surate with  the  power  of  control  over  the 
application  of  the  moneys  paid,  or  that  there 
is  any  such  necessary  connection  between 
payment  and  control  as  will  raise  an  im- 
plication in  the  absence  of  any  express 
direction  to  that  effect,  that  it  was  the 
intention  of  Parliament  to  relieve  the  local 
authority  from  the  expense  of  providing 
religious  instruction  and  throw  it  upon  the 
managers.  I  think  that  the  words  of  the 
Act  mean  no  more  than  *^  maintain  in  a 
state  of  efficiency."  I  would,  therefore, 
paraphrase  s.  7  (2)  by  saying  that  it  is  the 
dutv  of  the  local  authority  to  provide  for 
such  expenditure  as  is  reasonably  necessary 
to  maintain  in  a  state  of  efficiency  the 
school  and  all  the  instruction  lawfully 
given  in  it,  exclusive  of  any  exj>enditure  for 
which,  under  the  Act,  provision  is  to  be 
made  by  the  managers,  and  subject  as  to 
non-provided  schools,  to  certain  conditions. 
But  the  obligation  is,  in  my  opinion, 
limited  to  what  is  reasonably  necessary  for 
that  purpose,  and  the  amount  of  the  ex- 
I>enditure  is  under  the  control  of  the  autho- 
rity, with  a  reference  in  case  of  difference 
to  tne  Board  of  Education.  I  cannot,  how- 
ever, find  in  the  Act  any  direction  or  neces- 
sary implication  that  the  managers  are 
intended  to  bear  the  expenses  of  giving 
religious  instruction  in  non  -  provided 
schools.  The  point  on  which  I  differ  from 
the  Master  of  the  Rolls  may  be  illus- 
trated by  quoting  a  few  words  from  his 
judgment.  The  learned  judge  says  :  "  If  a 
dut^  is  imposed  it  embraces  control  over 
the  instruction  given  as  well  as  liability  to 
make  good  the  cost.  The  subject  is  one  in 
respect  of  which  they  are  placed  in  a  con> 
dition  equally  to  perform  both  duties  ;  they 
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cannot  be  deemed  liable  to  maintain  in  the 
sense  of  paying  the  cost  unless  they  are 
also  in  a  position  to  secure  efficiency  by 
exercising  control.  So  far  there  would 
seem  to  be  no  room  for  difference  of 
opinion."  I  cannot  agree  with  the  learned 
judge.  It  is,  as  I  have  already  said,  unu.sual, 
but  it  is  not  impossible,  for  Parliament  to 
sever  the  duty  of  paying  the  cost  from  that 
of  exercising  control.  The  same  learned 
judge  also  thought  that  it  could  be  shown 
to  demonstration  that  in  s.  18  of  the  Act  of 
1870  "efficient"  meant  that  the  school 
should  be  kept  up  to  such  a  standard  as 
would  entitle  it  to  claim  the  Parliamentary 
grant  It,  no  doubt,  includes  that,  but  the 
learned  judge  omitted  to  observe  that  the 
only  power  for  the  school  boards  to  provide 
and  pay  for  religious  instruction  (which 
they  undoubtedly  could  do,  and  did,  subject 
to  the  provision  in  s.  14)  is  to  be  founa  in 
the  direction  to  "maintain  and  keep  effi- 
cient." Your  lordships,  however,  have  to 
construe  the  Act  of  1902  and  not  that  of 
1870.  Lord  Justice  Farwell  thought  it 
plain  that  the  words  "  for  those  purposes  of 
a  ^mblic  elementary  school  for  which  pro- 
vision is  to  be  made  by  the  local  education 
authority  "  in  s.  13,  relating  to  endowments, 
mean  "  secular  purposes."  On  what  grounds 
the  learned  judge  formed  that  opinion, 
which  looks  very  like  a  petitio  jyj^ijicipit,  I 
do  not  know.  There  are  other  matters, 
such  as  the  keening  of  the  school  house  in 
^ood  repair,  ana  making  alterations  and 
improvements  in  the  buildings,  the  expendi- 
ture on  which  is  thrown  by  the  Act  on  the 
managers  of  non-provided  schools,  and  the 
charitable  objects  of  the  endowments  might 
well  include  those  or  some  other  educational 
or,  perhaps,  some  non-educational  purposes. 
I  am  of  of  opinion  that  the  appeal  should 
be  allowed. 

Lord  Robertson.— My  lords,  wide  as 
has  been  the  scope  of  the  able  and  relevant 
argument  which  the  House  has  heard,  the 
question  to  be  determined  is,  what  is  the 
meaning  of  the  following  words :  "  The 
local  authority  shall  maintain"  "all  public 
elementary  schools  within  their  area"? 
The  four  schools  named  in  the  application 
are  public  elementary  schools  within  the 
respondents'  area,  the  sums  in  dispute  are 
part  of  the  cost  of  keeping  those  schools 
going.  The  point  of  objection  is  that  those 
sums  represent  the  cost  of  religious  instruc- 
tion in  non-provided  schools.  The  aue,stion 
is,  therefore,  Is  the  obligation  on  tne  local 
authority  to  "  maintain  '^schools  limited,  in 
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the  case  of  non-provided  schools,  to  the  cost 
of  secular  instruction  ?  I  shall  state,  in  a 
few  highly  condensed  sentences,  the  grounds 
which  I  find  decisive  of  this  question.  My 
judgment  was  in  suspense  during  the  elabo- 
rate argunaents;  but  my  decision  is  clear 
and  unhesitating.  Prima  facie,  the  words 
of  the  statute  are  with  the  appllants.  The 
objective  of  the  verb  "  maintain"  is  "school," 
and  the  obligation  to  maintain  applies  to 
each  extant  school,  as  if  it  were  named. 
The  argument  of  the  respondents  must 
modify  either  the  verb  "  maintain  "  or  the 
objective  "  school " ;  and,  "  maintain  "  being 
unequivocal,  their  operations  are  mainly 
directed  to  "school.'^  It  is  proposed  to 
substitute,  as  has  been  said,  for  these  actual 
existing  denominational  schools  at  the 
places  named,  four  national  but  non- 
existent schools,  limited  to  secular  instruc- 
tion. This  may  be  right:  but,  as  I  have 
said,  it  requires  to  be  made  out.  Now  the 
first  and  main  argument  in  support  of  this 
view  is,  in  mj[  opinion,  a  mere  and  pure 
fallacy.  It  is  said  tnat  the  word  "  maintain  " 
is  coupled  with  the  words  "  keep  elBScient," 
and  that  the  two  verbs,  as  they  govern  the 
same  objective,  must  oe  co-extensive,  and 
that  the  words  "  keep  efficient "  are  cer- 
tainly limited  to  secular  instruction.  Now, 
I  shall  assume,  for  the  sake  of  argument, 
that  the  words  "keep  efficient"  do  not 
apply  to  religious  instruction,  and  are 
equivalent  to  "  keep  grant-earning."  How 
does  it  follow  that  the  coupled  word 
"  maintain "  suffers  a  similar  limitation  ? 
The  limitation,  be  it  observed,  arises  from 
the  (assumed)  meaning  of  the  words  "  keep 
efficient,"  and  the  next  question  is,  there- 
fore. Is  there  anv  similar  limitation  in  the 
word  "  maintain  ^'  1  There  certainly  is  not. 
This  being  so,  the  question  stands  thus :  A 
school,  on  the  assumption  made  about 
"  keep  efficient,"  has  only  a  limited  capacity 
of  being  kept  efficient,  t.e.,  this  can  only  bio 
in  secular  matters,  but  it  is  to  be  kept 
efficient  to  the  full  extent  of  its  ca{)acity  m 
that  regard.  By  parity  of  reasoning,  the 
school  IS  to  be  maintained  to  the  full 
extent  of  its  capacity  for  maintenance,  and, 
in  this  instance,  there  is  no  limit,  for  it 
uses  and  requires  money  for  religious  in- 
struction as  well  as  for  secular  instruction. 
The  question  would  have  been  exactly 
the  same,  if  the  only  grant  in  fact  made 
had  been  by  the  Geographical  Society 
instead  of  the  State,  and  had  been  dedi- 
cated to  teaching  geography,  then  the 
respondents  must  nave  hela  that  the  obli- 
gation to  maintain  was   also   limited    to 
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teaching  j^eograph]^ ;  or  by  the  National 
Society,  for  teaching  religion^  and  then, 
however  painful  it  might  be,  their  Conclusion 
must  have  been  that  "maintain"  applied  only 
to  religious  instruction.  And  now  I  come- 
to  what  has  not  received  quite  the  attention 
it  deserves.  The  four  schools  in  dispute 
are  denominational  schools;  and  religious 
instruction  is  an  essential  part  of  their 
organisms.  Every  word  which  I  have  said 
and  am  going  to  say  is  founded  on  the 
statute  as  distinguished  from  extraneous 
information  ;  and  it  is  a  remarkable  fact^ 
that  before  launching  denominational 
schools  as  public  elementary  schools  under 
this  Act,  the  legislature  looks  them  over  (as 
it  were)  and  actually  screws  up  their  ortho- 
doxy to  a  legal  standard.  By  s.  7  (6),  popu- 
larly known  as  the  Kenyon  Slaney  clause, 
"Religious  instruction  given  in  a"  (non- 
provided)  "public  elementary  school  shall, 
as  regards  its  character,  be  in  accordance 
with  the  provisions,  if  any,  of  the  trust 
deed  relating  thereto " ;  and  the  bishop  is 
to  decide  disputed  questions.  Accordingly, 
those  schools  (the  schools  in  question)  are 
recognised  by  the  Act  as  what  in  fact  they 
are,  and  religious  instruction  is  treated  as 
part  of  their  function.  It  is  thus  plain  on 
the  face  of  the  Act,  that,  if  you  "main- 
tain "  a  school  of  this  kind  you  maintain  a 
school  which  teaches  religion  as  part  of 
the  curriculum  incumbent  upon  it  to  teach. 
It  has  been  said  by  one  of  the  learned 
lords  justices  that  s.  5  is  the  keynote  of 
the  Act.  I  think  that  that  section  has  a  high 
importance  and  is  most  significant  in  the 
present  question.  Section  5  states  the  scope 
of  what  I  may  call  the  educational  activity 
of  the  local  authorities,  and  in  the  case  of 
non-provided  schools  limits  their  "  superin- 
tendence" to  secular  instruction.  The  other 
region,  that  of  religious  instruction,  is  left 
where  it  was,  in  non-provided  schools,  yrith 
the  managers,  although  even  here,  be  it 
observed,  a  link  is  set  up  between  local 
authority  and  managers,  for  two  new 
managers  are  to  be  appointed  by  the  local 
authority.  Section  5,  while  it  treats  of 
superintendence,  does  not  treat  of  mainten- 
ance, and  it  U  by  comparing  s.  7  with  s.  5 
that  the  intentional  latitude  of  s.  7  comes 
out  most  clearly.  If  it  had  been  intended 
to  make  maintenance  and  superintendence 
co-extensive,  how  is  it  that  the  plain  words 
"  secular  instruction,"  used  only  two  sections 
back,  are  not  used  in  s.  7,  but,  instead,  the 
universal  word  "school,"  which,  in  its 
natural  sense,  includes  the  whole  scope  of 
its  action  regularised  by  this  Act?    And 
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the  choice  of  this  comprehensive  term  is 
still  further  proved  to  be  iatentioDal  by 
sub-s.  (a),  where  the  limited  term  and  sub- 
ject "secular  instruction  "  is  again  expressed. 
1  have  discussed  the  question  hitherto  on 
grounds  within  the  four  corners  of  the  Act 
of  1902.  It  seems  to  me,  however,  that  the 
limited  construction  proposed  to  be  assigned 
to  the  phraseology  in  dispute  is  finally 
negativea  by  reference  to  the  Act  of  1870. 
The  identical  words  in  dispute  occur  in,  and 
are  evidently  taken  from,  s.  18  of  Uie  Act 
of  1870.  Now  it  is  past  all  doubt  that 
in  8.  18  of  the  Act  of  1870  they  are  not 
confined  to  secular  instruction.  I  speak  thus 
absolutely,  because  s.  14  of  the  Act  of  1870 
(the  Cowi)er  Temple  Clause)  cannot  be  read 
otherwise  than  as  implying  that  it  is 
competent  to  the  school  boards  to  teach 
religion.  The  plain  meaning  of  the  section 
is  ^Tou  may  teach  any  religion  you  like,  so 
long  as  you  don't  teach  denominational 
catechisms  or  formularies."  It  results  that 
in  *^  maintaining."  under  s.  18  of  the  Act 
of  1870,  a  board  school  in  which  Cowper 
Temple  teaching  was  taught,  and  paying  lor. 
inter  alia^  that  religious  instruction  a  school 
board  was  doing  right,  and  it  was  doing 
exactly  what  is  now  objected  to,  viz.,  it  was 
paying  for  religious  instruction.  For,  be  it 
observed  that  the  point  of  the  resiiondents* 
objection  is  not  that  the  teaching  is  denomi- 
national, but  that  it  is  religious  ;  the  whole 
chain  of  the  respondents'  argument— that 
such  teaching  is  not  compulsory,  is  not  in- 
spected, does  not  earn  grants — all  applies 
to  Cowper  Temple  teachin^^  just  as  much  as 
to  denominational  teaching.  On  these 
grounds  I  am  for  allowing  the  appeal. 

Lord  Atkinson  concurred  with  the  judg- 
ments of  the  Lord  Chancellor  and  Loni 
Robertson. 

Appeal  allowed. 

Solicitor  for  the  appellants  :  Solicitor  to 
the  Treasury. 

Solicitors  for  the  respondents  :  Clements, 
Williams  &  Co.,  for  Trevor  C.  Edwards, 
Wakefield. 
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October  26  ;  November  5,  1906. 

(Before  Alverstone,  L.C.J.,  Ridley  and 
Darling,  JJ.) 

Overseers  of  the  Poor  of  North 
Manchester  v,  Winstanley. 

Poor  rate— Assessment— Additional  burial 
ground — ^Apart  from  churchyard — Rate- 
ability— Fees  received  by  incumbent- 
Sale  of  (^ves— Beneficial  occupation- 
Exemption—"  Exclusively  appropriated 
to  public  religious  worship  —Church 
Building  Acts,  1818  (58  Geo.  3,  c.  46), 
s.  33,  and  1845  (8  &  9  Vict.  c.  70),  s.  13 
—  Poor  Rate  Exemption  Act,  1833 
(3  &  4  Will.  4,  c.  30),  s.  1. 

A  chwrchyard  having  been  closed  in  1854, 
in  1855  and  1883  two  additional  pieces 
of  ground  contiguous  to  one  another^ 
and  distant  ahout  300  yards  from  the 
c/iurch,  were  acquired  as  burial  grounds 
under  the  Church  Building  Acts^  and 
were  conveyed  to  the  Ecclesiastical 
Commissioners  as  additions  to  the 
burial  ground  of  the  parish,  and  to 
be  devoted  to  eccletiastical  purposes 
for  ever.  These  grounds  were  con- 
secrated for  interments  according  to  the 
rites  of  the  Chwrch  of  England^  and 
the  rector  of  the  parish  obtained  a  fixed 
fee  for  the  performance  of  burials  and 
for  the  purchase  of  plots  for  interment 
and  for  the  erection  of  monuments.  It 
was  attempted  to  rate  the  rector  as  the 
beneficial  occupier  of  the  burial  ground 

Held,  that  the  burial  ground  was  in  the 
same  position  as  an  ordinary  church- 
yard^ and  that  the  rector  was  not 
rateable  in  respect  of  it  as  he  was  not 
a  rateable  occupier. 

Case  stated  by  the  court  of  quarter 
sessions  in  and  for  the  city  of  Manchester. 

This  was  an  appeal  by  the  above-named 
respondent,  the  Reverend  J.  A.  Winstanley, 
agamst  a  rate  for  the  relief  of  the  poor  of 
the  township  of  North  Manchester,  made 
by  virtue  of  the  statutes  in  that  behalf, 
including  the  Manchester  Overseers  Act, 
1858,  the  Manchester  Corporation  Water- 
works and  Improvement  Act,  1875,  and  the 
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County  Borough  of  Manchester  Confirma- 
tion Order,  1896.  on  the  24th  June,  1905, 
after  the  rate  or  seven  shillings  and  four 
pence  in  the  £  on  buildings  and  heredita- 
ments not  being  agricultural  land^  and  at 
one  half  of  the  said  rate  on  agricultural 
land  within  the  meaning  of  the  agricultural 
Bates  Act,  1896,  whereby  the  above-named 
respondent  was  rated  under  the  Progressive 
Assessment  Number  31133  as  the  occupier 
of  certain  hereditaments  described  in  the 
said  rate  as  cemeterjr  buildings  and  other 
hereditaments  not  being  agricultural  land 
in  the  sum  of  £83  lOs.  as  the  rateable  value 
thereof. 

The  appellant  appealed  against  the  said 
rate  on  the  ground  that  the  land  and 
hereditaments  in  respect  of  which  he  was 
so  rated  were  conveyed  to  the  Ecclesiastical 
Commissioners  for  England  or  their  pre- 
decessors for  the  purposes  of  and  was  used 
as  an  additional  burial  ground  to  All  Saints 
Church  in  the  said  township,  and  as  such 
was  wholly  exempt  from  rating. 

The  said  appeal  came  on  for  hearing 
before  me.  Sir  Joseph  Francis  Leese  Knight, 
recorder  of  the  citjr  of  Manchester,  at  the 
general  quarter  sessions  of  the  peace  in  and 
for  the  said  city  of  Manchester,  on  the  28th 
day  of  March.  1906,  when  upon  hearing 
counsel  for  both  sides  I  allowed  the  appeal 
with  costs,  subject  to  the  opinion  of  the 
King^s  Bench  Division  of  his  Majesty's  High 
Court  of  Justice  upon  the  following  case  : 

1.  The  respondent  at  the  date  of  the 
laying  of  the  said  rate  was  the  rector  and 
incumbent  of  All  Saints  Church,  situate  in 
the  district  of  Newton  Heath,  in  the  said 
township  of  North  Manchester. 

2.  The  old  churchyard  of  the  said  All 
Saints  Church  was  closed  in  the  year  1854 
under  an  order  made  under  the  Acts  relating 
to  overcrowded  burial  grounds. 

3.  By  deed  dated  the  7th  March,  1855,  the 
Very  Reverend  the  Dean  and  the  Reverends 
the  Canons  of  the  Cathedral  Church  of 
Manchester,  in  the  county  of  Lancaster, 
and  as  such  the  owners  in  fee  (subject  to 
the  lease  thereinafter  mentioned)  of  the 
hereditaments  thereinafter  described  and 
intended  to  be  thereby  conveyed  under  the 
authority  and  for  the  purposes  of  an  Act 
passed  in  the  tifty-eightn  year  of  the  reign 
of  his  Majesty  King  George  III.,  intituled 
"  An  Act  for  building  and  promoting  the 
building  of  additional  churches  in  populous 
jMirishes,"  and  of  another  Act  passed  in  the 
fifty-ninth  year  of  the  reign  of  his  said 
Mfiyesty,  intituled  "  An  Act  to  amend  and 
render   more  effectual  an  Act  passed    in 
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the  last  Session  of  Parliament  for  building 
and  promoting  the  building  of  additional 
churches  in  populous  parishes,''  and  of 
another  Act  passed  in  the  third  year  of  the 
rei^  of  his  Majesty  King  Qeorge  lY., 
intituled  "An  Act  to  amend  and  render 
more  effectual  two  Acts  passed  in  the  fifty- 
eighth  and  fifty-ninth  years  of  his  late 
Majesty  for  building  and  promoting  the 
building  of  additional  churches  in  populous 
parishes,''  did  freely  and  voluntarily  give, 
grant,  convey  and  release,  and  the  lessees 
of  the  said  hereditaments  did  for  the 
consideration  in  money  in  the  said  deed 
mentioned  release  and  surrender  unto  her 
Majesty's  commissioners  for  building  new 
churches  all  that  piece  or  plot  or  parcel  of 
ground  situate  lying  and  being  at  Newton 
Heath,  in  the  parish  of  Manchester,  in  the 
said  countv  of  Lancaster,  being  pai*t  of 
certain  fields,  formerly  known  as  Great 
Travis  Field.  Little  Travis  Field,  and  Long 
Travis  Field,  and  bounded  on  all  sides 
thereof  bv  other  lands  belonging  to  the  said 
dean  and  canons  of  Manchester  aforesaid, 
and  containing  in  length  on  the  north  and 
south  sides  tnereof  respectively  96  yards 
and  29  inches  and  on  the  east  and  west 
sides  thereof  respectively  100  yards,  and 
containing  in  the  whole  two  acres  statute 
measure  or  thereabouts,  then  or  late  in  the 
occupation  of  the  said  lessees  or  one  of 
them,  and  all  the  right,  title,  interest,  term 
and  terms  of  years  of  the  said  dean  and 
canons  of  Manchester  and  the  said  lessees 
to  and  in  the  said  piece  or  parcel  of  land 
thereinbefore  described  and  intended  to  be 
thereby  conveyed  and  released  and  every 
part  thereof  to  hold  to  her  Majesty^ 
commissioners  for  building  new  churches 
and  their  successors  for  the  purpose  of  the 
said  several  Acts  and  to  be  devoted  and 
consecrated  to  ecclesiastical  purposes  for 
ever  by  virtue  and  according  to  the  true 
intent  and  meaning  of  the  said  several 
recited  Acts. 

4.  The  said  conveyance  was  duly  accepted 
by  her  late  Msjesty's  commissioners  for 
building  new  churches  and  the  said  piece 
or  parcel  of  ground  having  been  enclosed 
with  a  good  and  sufiicient  fence  and  proper 
gates  and  put  in  every  respect  in  a  fit  and 
proper  state  for  consecration  was  on  the 
22nd  March  1855  consecrated  by  the  Rt 
Reverend  James  Prince,  Lord  Bishop  of 
Manchester,  as  and  for  an  additional  burial 
ground  or  cemetery  for  the  interment  of 
the  dead  of  the  said  parish  of  All  Saints 
Newton  Heath  aforesaid  according  to  the 
rites  and    ceremonies   of   the   Church   of 
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England  and  the  said  Lord  Bi<%hop  of 
Manchester  did  by  the  sentence  of 
consecration  direct  decree  and  declare  that 
the  said  piece  or  parcel  of  ground  should 
from  thenceforth  remain  separate  and  set 
apart  from  all  common  and  profane  uses 
whatsoever. 

5.  By  a  further  deed  dated  the  5th  June 
1883     the     said     dean     and    canons     of 
Manchester  under  the  authority  and  for 
the  purposes  of  the  said  Acts  of  Parliament 
of  the  58th  and  of  the  59th  George  III.  and 
3rd  George  lY.  and  of  another  Act  passed 
in  the  Session  of  Parliament  holden  in  the 
first  and  second  years  of  the  reign  of  her 
late  Majesty  Queen  Victoria  intituled  **  An 
Act  to  amend  and  render  more  effectual 
the  Church  Building  Acts  "  and  of  another 
Act  passed  in  the  session  holden  in  the 
eighth  and  ninth  years  of  the  same  reign 
intituled  "  An  Act  for  the  further  amend- 
ment of  the  Church  Building  Acts  "  and  of 
another  Act  passed  in  the  session  holden 
in  the  fourteenth  and  fifteenth  years  of 
the    same    reign    intituled    "An    Act   to 
amend  the   Church  Building   Acts"   and 
particularly  of  an  Act  passed  in  the  session 
nolden  in    the   nineteenth  and  twentieth 
years  of  the  same  reign  intituled  '*  An  Act 
for  transferring  the  powers  of  the  Church 
Building  Commissioners  to  the  Ecclesiastical 
Commissioners   for   England"   did   freely 
and  voluntarily  give  grant  and  convey  unto 
the  said  Ecclesiastical  Commissioners  for 
England  and  their  successors  a  certain  other 
piece   or   parcel  of  land  containing  7668 
square  yards  composed  of  parts  of  three 
several  closes  of  land  bounded  internally 
by  and    surrounded   by   the   said    burial 
ffround  of  the   said  parish   of  All  Saints 
Newton  Heath  so  consecrated  as  mentioned 
in  the  last  preceding  paragraph  of  this  case 
and  bounded  externally  on  the  north  west 
and  south  by  other  lands  of  the  said  dean 
and  canons  and  on  the  east  by  and  extending 
six  yards  into  an  intended  street  of  twelve 
yards  wide  to  be  called  Leaf  Street  (and 
which  space  of  six  yards  was  to  be  left 
open  to  form  a  portion  of  the  said  street) 
unto  the  said  Ecclesiastical  Commissioners 
for  England  and  their  successors  for  the 
purposes    of   the    said   Acts   and    to   be 
appropriated  as  and  for  an  addition  to  the 
burial  ground  of  the  parish  of  All  Saints 
Newton  Heath  aforesaid  and  to  be  devoted 
when  consecrated  to  ecclesiastical  purposes 
for  ever  according  to  the  true  intent  and 
meaning  of  the  said  recited  Acts. 

6.  The  said  conveyance  was  duly  accepted 
by  the  Ecclesiastical  Commissioners,  and 


71  J.  P.  48. 

the  said  additional  piece  of  land  was  on 
the  3rd  day  of  November,  1883,  duly 
consecrated  by  the  Right  Reverend  James 
Lord  Bishop  of  Manchester,  as  and  for 
an  addition  to  the  said  burial  ground  or 
cemeterj  for  the  interment  of  the  aead  of  the 
said  parish  of  All  Saints,  Newton  Heath.  The 
cost  of  fencing  in  the  said  two  plots  of  land 
was  ultimately  defrayed  by  the  Reverend 
E.  F.  Letts,  the  incumbent  for  the  time 
being  of  the  living  of  All  Saints,  Newton 
Heatn,  out  of  his  own  pocket 

7.  The  said  two  plots  of  ground  so 
consecrated  as  aforesaid  are  contiguous  to 
each  other,  and  are  distant  about  300  yards 
from  the  said  church  of  All  Saints,  and  are 
generally  known  as,  and  are  called  "The 
Newton  Heath  Cemetery,*'  and  are  the 
hereditaments  in  re«pect  of  which  the 
respondent  was  rated  in  the  rate  herein- 
before mentioned,  but  tihere  are  no  buildings 
on  the  said  plots  of  land  for  the  purposes  of 
conducting  religious  services  in  connection 
with  the  burial  of  the  dead.  In  all  cases 
the  religious  service  is  commenced  at  the 
said  church  of  All  Saints,  and  the  body 
afterwards  conveyed  to  the  said  burial 
ground  for  final  interment. 

8.  By  8.  33  of  the  said  Act,  58  Geo.  3, 
c.  45,  it  is  enacted  as  follows  : 

"  It  shall  be  lawful  for  the  said  commis- 
sioners to  accept  and  take  any  building  or 
buildings  fit  to  be  used  for  or  to  be  converted 
into  such  additional  churches  or  chapels, 
and  also  any  lands,  tenements,  and  heredita- 
ments proper  for  sites  of  additional  churches 
or  chapels,  not  exceeding  in  quantity  in 
any  one  place  what  may  be  sufficient  for 
building  of  a  church  or  chapel,  providing  a 
churchyard,  and  making  a  proper  and 
sufficient  access  or  approach  thereto,  from 
any  persons  willing  to  give  the  same  ;  and 
every  such  site,  when  conveyed  to  the  said 
commissioners,  and  the  church  erected 
thereupon,  ana  notice  thereof  given  to  the 
bishop  of  the  diocese,  shall  become  for  ever 
devoted  thereafter  to  ecclesiastical  purposes 
only,  in  order  that  the  same  may  be 
consecrated  by  the  bishop  to  public  worship 
according  to  the  rites  of  the  United  Churcn 
of  Ennand  and  Ireland  as  by  law 
establisned    .    .    ." 

9.  By  s.  13  of  the  said  Act,  8  <b  9  Vict, 
c.  70,  it  is  enacted  as  follows : 

"  In  all  cases  the  freehold  of  the  site  of 
every  church  of  which  her  Majesty's  said 
commissioners  may  have  accepted  or  shall 
accept  a  conveyance  under  the  provisions 
of  the  hereinbefore  recited  Acts  or  any  of 
them,"  [to  wit  the  Acts  referred  to  in  the 
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said  conveyances  respectively]  "  (as  to  any 
church  not  yet  consecrated,  when  the 
same  shall  be  consecrated)  shall  vest  in 
the  incumbent  for  the  time  being  of  such 
church  ;  and  the  freehold  of  every  burial 

f  round  of  which  the  said  commissioners  may 
ave  accepted  or  shall  accept  a  conveyance 
under  the  provisions  of  the  hereinbefore 
recited  Acts  or  any  of  them  shall,  after 
the  same  shall  have  been  consecratea,  vest 
in  the  incumbent  for  the  time  being  of  the 
church  to  which  such  burial  ground  shall 
belong,  or  if  there  shall  be  no  such  incum- 
bent, then  in  such  body  or  person  as  the 
said  commissioners  may  with  consent  of  the 
bishop  of  the  diocese,  in  such  special  case 
direct,  until  there  shall  be  an  incumbent, 
and  from  and  after  that  time  then  in  such 
incumbent,  for  the  use  of  the  inhabitants  of 
the  T)lace  for  which  such  burial  ground  was 
acquired    ..."     . 

10.  The  fee  for  the  performance  of  burials 
in  the  said  burial  ground  as  established  and 
fixed  under  the  Parish  of  Manchester 
Division  Act  was  two  shillings  for  each 
burial. 

11.  In  the  year  1886,  the  Reverend 
Ernest  F.  Letts  then  the  rector  and 
incumbent  of  the  said  parish  of  All  Saints, 
Newton  Heath,  and  others  being  parishoners 
of  All  Saints  who  had  advanced  the 
monevs  for  the  purpose  of  fencing  in  the 
said  lands  which  as  before-mentioned  was 
repaid  by  the  incumbent  the  Reverend 
E.  F.  Letts  acting  as  the  cemetery 
committee  of  the  new  burial  ground,  drew 
up  and  issued  to  the  public  a  statement  of 
the  scale  of  charges  for  the  purchase  of 
graves  in  the  said  burial  ground,  and  of 
rules  and  regulations  for  the  care  and 
management  thereof.  A  copy  of  the  said 
statement  is  annexed  hereto  and  is  to  be 
read  and  taken  as  a  part  of  this  case.  It  was 
admitted  that  similar  charges  are  made  for 
the  purchase  of  graves  in  some  church vards 
in  the  district  where  the  churchyard  foi-ms 
part  of  the  land  which  is  the  site  of  the 
church,  and  the  incumbents  though 
receiving  the  same  have  not  been  rated 
in  respect  thereof. 

12.  At  the  date  of  the  laying  of  the  rate 
appealed  against  the  like  scale  of  charges 
was  made  b^r  the  respondent  in  respect  of 
interments  in  the  said  burial  ground  or 
cemetery,  and  in  addition  thereto  a  further 
charge  was  made  to  meet  the  proportion 
of  poor  rate  payable  in  respect  of  the 
bunal  ground  or  cemetery,  and  it  was 
proved  or  admitted  before  me  that  the 
gross  receipts  received  by  the  respondent 
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from  the  purchase  of  graves  in  the  said 
burial  ground  and  other  charges  connected 
with  the  interment  of  the  dead,  including 
the  fees  of  the  respondent,  the  clerk,  and 
sexton,  for  the  performance  of  burials 
there  for  the  year  next  preceding  the  date 
of  the  laying  of  the  said  rate  amounted  to 
the  sum  of  £210  16<.,  whilst  the  expenses 
of  the  maintenance  of  the  burial  ground, 
and  for  wages,  repairs,  and  other  outgoings, 
connected  with  toe  same  amounted  to  tne 
sum  of  £110  8«.  lOrf.,  leaving  a  net  profit 
to  the  respondent  of  £100  7«.  2a.,  as 
appeared  by  a  statement  prepared  bv  the 
re.sDondent  and  accepted  by  the  appellants. 
The  respondent  received  and  retamed  the 
said  sum  of  £100  7».  2d.  to  his  own  use. 

13.  From  the  said  sum  of  £100  7».  2d. 
the  appellants  deducted  one-sixth,  and  so 
arrived  at  the  rateable  value  of  £83  10s.  as 
entered  in  the  rate  appealed  against. 

14.  Upon  the  above  facts  it  was  con- 
tended on  behalf  of  the  respondent  that 
the  respondent  was  not  liable  to  be  rated 
upon  the  grounds  following,  that  Ls  to 
say,  that  by  the  sentence  of  consecration 
the  said  burial  ground  was  a  site  con- 
secrated to  public  worship  according 
to  the  rites  of  the  United  Church  ot 
England  and  Ireland  as  b^  law  established 
by  reason  of  the  provision  of  the  said 
33rd  section  of  68  Geo.  3,  c.  45,  and  was 
a  place  exclusively  appropriated  to  public 
religious  worship  within  the  meaning  of 
the  Act  3  &  4  Will.  4,  c.  30,  intituled,  "  An 
Act  to  exempt  from  poor  and  church  rates 
all  churches  chapels  and  other  places  of 
religious  worship." 

15.  By  s.  1  of  the  last  mentioned  Act  it 
is  provided  as  follows  : 

"  No  person  or  persons  shall  be  rated  or 
shall  be  liable  to  be  rated  or  to  pay  to  any 
church  or  poor  rates  or  cesses,  for  or  in 
respect  or  any  churches,  district  churches, 
chapels,  meeting  houses,  or  premises,  or 
such  part  thereof  as  shall  be  exclusively 
appropriated  to  public  religious  worship, 
and  which  (other  than  churches,  district 
churches,  and  episcopal  chapels  of  the 
established  church)  shall  be  mily  certified 
for  the  performance  of  such  religious 
worship  according  to  the  provision  of  any 
Act  or  Acts  now  in  force :  Provided  iJways, 
that  no  person  or  persons  shall  be  hereby 
exempted  from  any  such  rates  or  cesses  for 
or  in  respect  of  any  parts  of  such  churches, 
district  churches,  chapels,  meeting  houses, 
or  other  premises  which  are  not  so 
exclusively  appropriated,  and  from  which 
parts  not  so  exclusively  appropriated  such 
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person  or  persons  shall  receive  any  rent  or 
rents,  or  snail  derive  profit  or  advantage." 

16.  It  was  contended  on  behalf  of  the 
appellants  (1)  that  the  said  burial  ground 
or  cemeter^  formed  no  part  of  the  site 
of  the  said  All  Saints  Church  within 
the  meaning  of  the  said  33rd  section 
of  68  Geo.  3,  c.  45,  and  was  not  in 
any  case  a  place  exclusively  appropriated 
to  public  religious  worship  witbin  the 
meaning  of  the  said  Act,  3  <k  4  Will.  4, 
c  30  ^  (2)  that  the  respondent  was  the 
occupier  of  the  whole  cemetery  and 
derived  annual  profits  therefrom,  and  was 
therefore  liable  to  be  assessed  upon  the 
whole  of  such  profits  according  to  the 
decision  in  B.  v.  St,  Mary  Abbots,  Ken- 
sington,  12  Ad.  k  E.  824,  and  E,  v.  The 
Abney  Park  Cemetery  Company.  L.  R.  8 
Q.  B.  615. 

I  held  that  the  said  cemetery  or  burial 
ground  building  and  hereditaments  were 
exempt  from  rating  under  the  provisions  of 
the  said  statute,  3  <k  4  Will.  4,  c.  30,  and 
allowed  the  appeal  with  costs,  subject  to  a 
case  for  the  opinion  of  the  Kingrs  Bench 
Division  of  the  High  Court  of  Justice. 

The  question  for  the  opinion  of  the 
court  is  whether  I  was  correct  in  my 
holding  that  the  said  hereditaments  were 
exempt  from  rating  under  the  said  statute. 

If  the  court  shall  be  of  opinion  in  the 
affirmative  then  the  rate  laid  upon  the 
above-named  respondent  in  the  rate 
appealed  against  is  to  be  quashed  with 
costs. 

If  the  court  shall  be  of  opinion  that  the 
said  hereditaments  are  not  exempt  under 
the  provisions  of  the  said  statute  3  k 
4  Will.  4  c.  30j  then  the  respondent's  appeal 
against  the  said  rate  is  to  l]^  dismissed  with 
costs. 

Dated  this  24th  day  of  May,  1906. 

Joseph  Francis  Leese, 
Recorder  of  Manchester. 

(Cop^  .%ale  of  char^  and  rules  and 
regulations  referred  to  in  paragraph  12  of 
the  above  case). 

Newton  Heath  Cemetery. 

It  has  been  found  absolutely  necessary 
to  enlarge  this  cemetery— the  old  portion 
being  almost  entirely  occupied.  The  dean 
and  canons  of  Manchester,  upon  the 
application  of  the  late  rector,  very  kindly 
consented  to  give  an  additional  plot  of 
land,  subject  to  funds  being  provided  for 
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erecting  a  substantial  boundary  wall  to 
enclose  the  same  ;  with  this  object  in  view, 
and  also  to  put  in  order  and  maintain  the 
burial  ground  in  a  proper  condition,  so  as 
to  give  it  a  more  decent  and  suitable 
appearance,  a  committee,  consisting  of  eight 
gentlemen,  was  formed,  and  these  gentlemen 
undertook  to  raise  the  funds  and  carry  out 
the  i)ropo8cd  works,  and  in  order  to  make 
provision  for  the  repayment  of  the  money 
borrowed,  with  interest,  it  has  been  deemed 
necessary  to  revise  the  scale  of  charges 
hitherto  in  operation.  It  will,  however, 
be  seen  that  the  new  scale  of  charges 
is  considerably  below  that  made  by 
surrounding  places  of  interment.  Since 
the  opening  of  the  cemetery  in  October, 
1883,  it  has  been  thoroughly  drained,  trees 
have  been  planted,  and  new  walks  made. 
The  graves  are  dug  through  the  clay  into  the 
sand  some  six  feet  below  the  surface 
forming  thoroughly  dry  and  well-drained 
graves.  A  new  approach  has  been  made 
by  the  dean  and  canons  from  Briscoe  Lane, 
and  the  committee  therefore  trust  that  the 
efforts  thus  made  for  the  improvement  of 
the  last  resting-place  of  the  dead  will  be 
appreciated  by  the  parishoners. 

(Here  followed  a  scale  of  charges). 

Joseph  Francis  Leese, 

Recorder  of  Manchester. 

E,  Sutton  and  Gordon  Betoart,  for  the 
appellants. — The  incumbent  in  this  case 
admittedly  makes  a  profit  out  of  the  fees 
connected  with  this  burial  ground ;  he  is 
therefore  a  beneficial  owner  and  ought  to 
be  rated,  and  he  is  not  entitled  to  the 
exemption  given  by  s.  2  of  the  Poor  Kate 
Exemption  Act,  1833,  because  this  burial 
ground  is  not  a  place  exclusively  appropri- 
ated to  public  worship.  That  section 
applies  to  buildings  such  as  churches  and 
chapels  and  not  to  a  burial  ground  such  as 
this.  The  fact  that  this  ground  has  been 
consecrated  does  not  take  it  out  of  the 
liability  to  be  rated.  The  object  of 
consecration  is  to  bring  the  place  within 
the  jurisdiction  of  the  ecclesiastical  courts 
and  prevent  anything  being  done  there 
contrary  to  canon  law.  College  chapels 
are  consecrated,  yet   liable    to   be    rated. 

Siey  cited  the  case  of  the  Oxford  Poor 
te,  8  £1.  &  Bl.  184.]  This  burial  ground 
is  in  fact  a  cemetery  and  comes  within  the 
principles  of  R.  v.  St,  Mary  Abbots, 
Kemingian,  12  A.  k  E.  824,  and  R,  v. 
Abney  Park  Cemetery  Co,,  L  R.  8  Q.  B. 
515, 
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for  the 
jrder 


MatmorrarL,  E.G.,  and  EJuju^^ 

respondent.— The  judgment  of  the 

can  be  justified  not  only  on  the  ground  that 
this  place  is  exempt  as  being  used 
exclusively  for  public  worship,  but  also 
that  it  is  in  exactly  the  same  position 
as  a  churchyard  which  has  never  been  held 
to  be  rateable.  [They  cited  Wright  v. 
Ingle  (1885),  16  Q.  B.  D.  379.]  Churches 
and  churchyards  are  not  subject  to  rateable 
occupation,  and  the  object  of  the  statutes 
giving  exemptions  was  to  include  churches 
and  chapels  of  other  denominations  besides 
the  established  Church  of  England.  There 
is  a  great  difference  between  this  piece  of 
ground  which  is  an  addition  to  an  old 
churchyard  and  a  cemetery  established  for 
profit.  No  question  could  have  arisen  if 
this  land  had  been  contiguous  to  the 
old  churchyard.  All  the  fees  taken  here 
are  taken  in  most  churchyards,  but  it  does 
not  render  them  rateable  or  the  incumbent 
the  rateable  occupier.  [They  referred  to 
Plumstead  Board  of  Works  v.  Ecclesiastical 
Commissioners^  [1891]  2  Q.  B.  361  :  56  J.  P. 
791.] 

E.  Sutton,  in  reply,  cited  Greenslade  v. 
Darby  (1868),  L.  ft.  3  Q.  B.  421.  This 
ground  is  not  within  the  curtilage  of  the 
church  and  is  not  therefore  a  churchyard. 


Cur.  adv.  wit. 


November  b. 

The  judgment  of  the  court  (Alverstone, 
L.C.  J.,  Ridley  and  Darling,  J  J.)  was  read 
by  Ridley,  J.— In  this  case  the  question  is 
whether  the  respondent,  the  rector  of  All 
Saints,  Manchester,  is^  rateable  to  the  poor 
in  respect  of  an  additional  burial  ground 
acquired  under  the  Church  Buildings  Acts. 
It  appears  that  the  old  churchyard  of  All 
Saints  Chui^ch  was  closed  in  1854,  and  that 
in  1855  and  in  1883  two  sites  contiguous  to 
each  other  were  acquired  under  those  Acte. 
and  now  constitute  the  burial  ground  usea 
in  connection  with  All  Saints,  although  at 
a  distance  of  300  yards  from  the  church. 
The  fee  for  the  performance  of  burials  has 
been  fixed  at  2s.  under  the  Parish  of 
Manchester  Division  Act ;  and  in  1886 
there  was  drawn  up  and  issued  by  the  then 
incumbent  of  the  parish  and  a  committee  of 
parishioners  a  scale  of  charts  for  the 
purchase  of  graves  in  the  bunal  ground. 
These  included  charges  for  the  purchase  of 
freehold  graves,  the  re-opening  of  graves, 
for  single  interments  in  public  graves,  for 
placing  memorials,  for  planting,  painting, 
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and  other  matters ;  and  it  is  found  in  this 
case,  that  in  the  year  1904  the  receipts 
from  these  sources  all  included  came  to  the 
gross  sum  of  £210  16<.  lOc?.,  and  to  the  net 
sum  of  £100  7s.  2d,  which  was  received  by 
the  respondent  and  retained  by  him  to  his 
own  use.  The  appellants  haa  rated  the 
respondent  as  the  occupier  of  the  burial 
ground  at  the  rateable  value  of  £83  10s.. 
that  is,  on  the  before  stated  sum  ot 
£100  7s.  2c?.,  less  one  sixth,  and  the 
respondent  appealed  against  such  rate  to 
the  quarter  sessions  for  the  city  of 
Manchester  on  the  ground  that  the  burial 
ground  in  question  was  used  as  an 
additional  burial  ground  to  All  Saints 
Church,  and  was  therefore  exempt  from 
rating.  On  the  appeal  coming  on  for 
hearing  the  appellants  contender  that  the 
burial  ground  was  not  exclusivelv  appropri- 
ated to  public  religious  worship  witnin 
the  meaning  of  3  <k  4  Will.  4,  c.  30 ;  and, 
secondly,  that  the  respondent  was  the 
occupier  of  the  whole  cemetery  and  derived 
annual  profits  therefrom,  and  was  liable  to 
be  assessed  upon  them  according  to  the 
decisions  in  R.  v.  St,  Mary  Abbots^ 
Kensington,  12  A.  <k  E.  824,  and  M.  v. 
AbneyPark  Cemetery,  L.  R  8  9.  B.  615. 
The  Recorder  held  that  the  burial  ground 
or  cemetery  was  exempt  from  rating  under 
3  <&  4  Will.  4,  c.  30,  and  allowed  the 
appeal  subject  to  the  case  stated  for  our 
opinion.  With  regard  to  3  <b  4  Will.  ^  c  30. 
which  it  was  contended  relieved  the  ouriai 
ground  from  rateability  as  a  place 
exclusively  devoted  to  public  religious 
worship,  we  think  that  there  can  be  no 
doubt  that  having  regard  to  the  character 
of  some  portion  of  the  burial  service  which 
is  conducted  at  the  place  of  interment  (the 
prayer),  that  the  burial  ground  would  be 
a  place  so  used,  though  it  would  be  doubtful 
if  it  could  be  said  to  be  exclusively  devoted 
to  such  purpose.  But  we  have  considerable 
doubt  whether,  looking  at  the  words 
"churches,  district  churches,  chapels, 
meeting  houses,  or  premises,  or  such  part 
thereofas  shall  be  exclusively  appropriated 
to  public  religious  worship,"  it  has  any 
operation  except  upon  buildings  used  for 
religious  worship.  It  must  be  remembered 
that  the  statute  although  it  purports  to 
relieve  all  churches,  chapels,  etc.,  from 
rateability  was  in  reality  passed  to  extend 
to  the  latter  the  immunity  already  enjoyed 
by  the  former.  It  might  be  said  indeed 
that  "  premises  "  is  a  word  lar^e  enough  in 
its  full  meaning  to  include  churchyards; 
but  in  our  opinion  it  should  in  this 
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be  read  as  a  phrase  ^'usdem  generis  with 
churches  and  chapels.  But  however  that 
may  be,  as  far  as  we  know  no  parish 
churchyard  has  ever  been  held  rateable  to 
the  poor  rate.  And  the  question  we  have 
to  oecide  depends  on  whether  this  burial 
ground  is  to  be  classed  with  the  parish 
churchyards  on  the  one  hand,  or  on  the 
other  with  the  cemeteries  which  were  the 
subject  of  the  decisions  quoted  for  the 
appellants.  The  parish  church vard  is  the 
freehold  of  the  parson ;  and  although  he  is 
entitled  to  such  rights  as  cutting  of  the 
grass  growing  in  it  and  to  customary  fees 
for  burials,  he  has  never  been  held  to  be 
in  occupation  of  it  so  as  to  make  him 
liable  to  poor  rate  as  beneficial  occuuier. 
We  think  this  principle  must  extena  to 
additional  spaces  of  ground,  acquired  by 
gift  or  purchase,  and  annexed  to  originsJ 
ancient  churchyards  which  have  become 
full.  It  would  also,  we  think,  certainly 
extend  to  spaces  which  although  acquired 
and  added  to  the  original  churchyard  are 
not  immediately  contiguous  to  it,  and 
would  include  the  burial  ground  unless 
there  is  anything  in  the  Church  Building 
Acts  to  place  such  additional  burial  ground 
in  a  different  position.  But  we  can  find  no 
provision  of  that  kind  in  those  Acts.  By 
8.  33  of  58  Geo.  3,  c.  46,  the  com- 
missioners for  building  new  churches  may 
accept  and  take  lands,  tenements,  here- 
ditaments proper  for  sites  of  additional 
churches  and  chapels,  and  providing  a 
churchyard ;  and  every  such  site  when 
conveyed  to  the  commissioners  becomes 
devoted  for  ever  thereafter  to  ecclesiastical 

Purposes  only,  in  order  that  the  same  may 
e  consecrated  by  the  bishop  to  public 
worship  according  to  the  rites  of  the  Church 
of  England.  And  by  s.  13  of  the  8  <k  9  Vict 
c  70,  it  is  enacted  that  the  freehold  of 
evenr  church  and  burial  ground  so  conveyed 
shall  vest  in  the  incumbent  for  the  use  of 
the  inhabitants  of  the  place  for  which  such 
burial  ground  is  acquired.  It  does  not 
appear  to  us  that  the  burial  grounds 
acquired  under  thase  enactments  are  for 
the  purpose  of  rateability  in  any  different 
position  from  an  ordinary  parish  church- 
yard, nor  that  the  parson  is  constituted 
occupier  of  them.  But  it  was  argued  before 
us  that  the  taking  of  fees  by  the  vicar  for 
the  grant  of  a  place  of  interment  and  for 
the  performance  of  burial  services  makes 
the  Durial  ground  rateable.  In  the  first 
place,  customary  fees  have  always  been 
taken  by  the  parson  for  these  services 
without  rendering  the  churchyard  rateable. 
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The  reason  is,  in  our  opinion,  not  that  such 
fees  are  customary,  but  that  the  receipt  of 
them   does    not    make    the    parson    the 
beneficial  occupier  of  a  hereditament  within 
the  Acts.    His  relation  to  the  churchyard 
is  the  same  whether  he  takes  fees  or  not, 
and  the    fees    themselves   cannot  be  the 
subject  of  a  rate.    This  reasoning  seems 
to  us  to  apply  to  the  fees  taken  in  the 
present  instance.    We  proceed  to  discuss 
the  analogous  question  of  pew  rents  which 
have  been  discussed  in  previous  decisions 
of  the  courts.    In  Robson  v.  ^ycfe— decided 
in  1783— the  question  was  raised  whether  a 
room  let  on  lease  to  trustees  and  used  for 
services   of   the  Church  of  England  was 
rateable,  and  it  was  held  that  it  was  so, 
because  it  was  a  mere  private  room    let 
out  at  the  time  for  the  purposes  of  religious 
worship,  but  which  could  be  applied  to  any 
other  use  at  the  pleasure  of  the  owner. 
The  decision  itself  is  not  in  point  here :  but 
in    the  judgment  given   by  Buller,   J., 
there  occur  these  words  "  his  (the  minister's) 
case  does  not  resemble  that  of  a  clergyman. 
But  if  it  did,  1  am  very  far  from  beiuff 
satisfied  that  a  member  of  the  established 
church,  a  parson  or  vicar,  who    has  the 
profit  of  the  pews  given  him  by  the  parish 
in  course  of  his  benefice,  is  not  rateable  for 
such  profits."    If  that  were  the  view  and 
profits  obtained  from  pews  were  rateable  so 
might  the  profits  obtained  from  burials  in 
the  churchyard  be  rateable,  although  even 
then  a  distinction  might  be  drawn  between 
the  rent  issuing  from  a  pew  and  the  fees 
accruing     partly     for     religious    services 
rendered,   and    partly   for   the    grant    of 
places   of   interment    But   the  words  of 
BuLLER,  J.,  were  quoted  and  discussed  by 
this  court  in  the  case  of  Wolfe  v.  The  Clerk 
of  Surrey  County  Coimcil,  [1906]  1  K.  B. 
439 ;  69  J.  P.  22  ;  and  it  was  there  pointed 
out   by  the  judgment  that  they  do   not 
express  a  confident  opinion,  and  that  the 
learned  judge  may  have  meant  to  suggest 
that  if  such  pew  rents  are  to  be  regarded  as 
additional  to  the  tithes  for  which  a  parson 
is   admittedly   rateable,    the   amount   for 
which  he  is  rated  ought  to  be  correspond- 
ingly increased.    The  observations  made  by 
the  court  in  the  case  of  Besunck  v.  Alker 
(1872),  L.  R.  8  C.  P.  266,  tend  still  more 
strongly  in  the  same  direction.    In   that 
case  the  question  was  whether  a  parson 
who  had  claimed  a  freehold  vote    for   a 
county  "  for  freehold  land  and  pew  rents," 
and  who  was  in  receipt  of  such  pew  rents 
by  way  of  stipend,  was  to  be  regarded  as  in 
occupation  of  such  pew  rents  so  as  to  be 
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disqualified  from  the  county  vote  under 
s.  24  of  the  Reform  Act,  1832.  The  court 
decided  this  in  the  negative,  and  the  judg- 
ments appear  to  be  very  apt  to  this  case. 
They  did  not  proceed  merely  on  the  ground 
that  pew  rents  are  not  "  land  or  buildings  " 
within  the  meaning  of  the  section  in  the 
Reform  Act,  but  also  on  the  ^und  that 
the  parson  had  no  occupation  either  of  the 
pews  or  of  the  pew  rents.  Bovill,  C.J., 
says  (quoting  from  the  report  in  the  Law 
Journal)  (42  L.  J.  C.  P.  26),  "  it  has  been  con- 
tended that  he  was  in  occupation  of  the  pews 
themselves  which  were  on  the  land,  but  there 
is  no  statement  of  this  in  the  case  ;  on  the 
contrary  it  would  seem  that  the  pews  were 
in  the  possession  of  those  who  rented  them 
or  of  the  churchwardens."  Grove,  J.  said, 
'*  I,  cannot  see  how  it  can  be  said  that  the 
respondent  occupies  pew  rents."  We  agree 
witn  this  decision  and  the  reasoning  on  which 
it  proceeded.  Nor  do  we  think  that  any 
real  distinction  can  be  drawn  between  the 
occupation  required  by  the  Reform  Act 
and  that  required  to  make  a  parson 
rateable.  That  point  was  left  open  in  the 
judgment  given  in  the  case  of  WoLft  v. 
Tht  Clerk  of  Surrey  Catmty  CouncU^nte. 
as  it  was  not  necessary  to  decide  it.  but  if 
the  parson  does  not  occupy  either  church  or 
pews,  or  pews  rents,  and  does  not  occupy 
the  churcnyard.  how  can  he  be  said  to 
occupy  either  tne  places  for  interment  or 
the  fees  paid  in  respect  thereof?  At  the 
hearing  before  the  Recorder  and  on  the 
argument  before  us  the  appellants  relied 
on  the  decisions  of  the  courts  relating  to 
cemeteries,  namely  R.  v.  St  Mary  Abbots^ 
ante,  and  R,  v.  Abney  Park  Cemetery,  ante. 
But  we  think  those  cases  proceeded  on  a 
different  ground  and  have  no  beflu-ing  on  the 
question  whether  a  parish  church3rard  is 
rateable,  or  on  the  status  of  the  parson  in 
connection  therewith.  In  each  of  them  a 
company  had  been  formed  which  purchased 
the  land  in  question  and  laid  it  out  as  a 
cemetery,  erected  buildings  and  vaults,  and 
carried  on  the  business  of  a  burial  company 
for  profit  in  connection  with  the  cemetery. 
They  also  sold  plots  of  graves  under 
conve3rances  by  which  the  purchaser  was  to 
hold  the  plots  as  trustee  for  the  trustees 
and  directors  of  the  company.  The  court 
held  the  company  occupiers  of  the  whole 
cemetery  and  rateable  in  respect  thereof. 
But  it  does  not  seem  to  have  been  thought 
that  there  was  anv  analogy  between  such 
cemeteries  and  a  burial  ground  or  parish 
churchyard  such  as  that  which  is  the 
subject  of  this  case.    And  if,  as  we  think 
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is  the  case,  this  burial  ground  is  to  be 
treated  not  as  such  a  cemetery  which  has 
its  occupiers  and  is  a  rateable  hereditament, 
but  as  a  parish  churchyard,  it  appears  to  us 
not  to  be  rateable.  For  these  reasons  we 
think  that  the  decision  of  the  Recorder  was 
right  and  ought  to  be  affirmed. 

Appeal  dtmnisied. 

Solicitors  for  the  appellants:  Chester, 
Broome  and  Griffiths,  for  Crofton,  Craven 
and  Worthin^n.  Manchester. 

Solicitors  for  tne  respondent :  Rooke  & 
Sons,  for  Orford  &  Sons,  Manchester. 
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(Before  Alverstone,  L.C.J.,  Ridley  and 
Darling,  JJ.) 

Rex  v.  Llewellyn  and  Others,  J  J ; 
Ex  parte  Squire. 

Coal  mine— Check  weigher— Removal  by 
order  of  justices— Order  "that  from 
henceforth  he  cease  to  perform  his 
duties"— Coal  Mines  Regulation  Act, 
1887  (50  A  51  Vict  c.  68),  s.  13. 

JusttceSy  acting  under  the  Coal  Mines 
Regulation  Act,  1887,  «.  13,  on  proof 
that  a  check  weigher  had  interfered 
ufith  certain  workmen  employed  at  the 
mine,  ordered  "  that  he  be  forthufith 
removed  from  his  office  of  check  weigher 
on  behalf  of  the  persons  employed  at  the 
said  mine,  and  that  from  henceforth  he 
do  cease  to  perform  his  duties  as  check 
weigher  on  behalf  of  the  persons  em- 
ployed at  the  miney 

Held,  that  the  order  of  the  justices  was  good 
%n  law. 

Rule  nisi  for  a  certiorari  to  quash  an 
order  of  justices  for  removing  a  check 
weigher  at  a  colliery. 
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From  the  affidavit  of  the  justices  it 
appeared  that  complaint  was  laid  before 
them  on  May  5th,  1906,  by  one  William 
Thomas,  the  duly-appointed  manager  of  a 
certain  mine,  known  as  the  Aberbarden 
Colliery,  situate  at  Kenfig  Hill,  that  one 
Peter  Squire,  being  a  check  weigher 
stationed  at  the  said  mine,  did  on  certain 
days  of  March  and  April  unlawfully  inter- 
fere with  certain  workmen  employed  at  the 
said  mine,  contrary  to  the  statute.  The 
complaint  was  proved  to  the  satisfaction 
of  the  justices,  who  ordered  "that  the 
defendant  be  forthwith  removed  from  his 
office  of  check  weigher  on  behalf  of  the 
persons  employed  at  the  said  mine,  and  that 
from  henceforth  he  do  cease  to  perform  his 
duties  as  check  weigher  on  behalf  of  the 
persons  employed  at  the  said  mine  as 
aforesaid." 

J.  E.  BankeSy  ELC.,  and  2).  Benson  showed 
cause. — The  question  here  arises  under  s.  13 
of  the  Coal  Mines  Reflation  Act,  1887, 
which  provides  that  if  it  is  proved  to  the 
satisfaction  of  the  justices  that  the  check 
weigher  has  been  guilty  of  certain  offences 
they  may  make  a  summary  order  for  his 
removal.  The  objection  to  the  order  seems 
to  be  that  the  justices  have  said  the  check 
weigher  is  "  henceforth  to  cease  to  perform 
his  duties.**  That  is  quite  legal,  for,  if  not, 
the  men  might  elect  the  same  check  weigher 
again  immediately,  and  removing  him  would 
be  of  no  effect  at  all.  By  s.  34  of  the 
Summary  Jurisdiction  Act,  1879,  "Where  a 
power  is  given  .  .  ;  ,to  a  court  of  summary 
jurisdiction  of  requiring  any  person  to  do  or 
abstain  from  doing  any  act  or  thing  other 
than  the  payment  of  money  ...  and 
no  mode  is  prescribed  of  enforcing  such 
requisition,  the  court  may  exercise  such 
power  by  an  order  or  orders,  and  may  annex 
to  any  such  order  any  conditions  as  to  time 
or  mode  of  action  which  the  court  may 
think  just,  and  may  suspend  or  rescind  any 
such  order  on  such  undertaking  being  given 
or  condition  being  performed  as  the  court 
may  think  just."  The  word  "  henceforth  " 
need  not  necessarily  mean  for  ever.  The 
men  can  only  appoint,  accordin|;  to  sub-s.  (5), 
'*  another  "  check  weigher  in  his  place. 

S.  T.  Eva/n8^.C.,  and  Sankey^  in  support 
of  the  rule. — ^The  magistrates  have  no  right 
to  make  any  such  addition  to  their  order. 
They  prevent  by  this  order  the  check 
weigher  ever  being  again  appointed  check 
weigher.  It  is  tantamount  to  a  permanent 
disqualification. 
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Alvesstone,  L.C.J.— I  am  of  opinion 
that  this  rule  must  be  discharged.  The 
only  point  is  whether  this  order  of  the 
justices  is  bad.  Now  the  Coal  Mines 
Regulation  Act,  1887,  s.  13  (4),  says  that  "  If 
the  owner  agent  or  manager  of  the  mine 
desires  the  removal  of  a  check  weigher  on 
the  ground  that  the  check  weigher  has 
impeded  or  interrupted  the  working  of  the 
mine,  or  interferea  with  the  weighing,  or 
with  any  of  the  workmen,  or  with  the 
management  of  the  mine  .  •,  •  .he  may 
complain  to  a  court  of  summary  jurisdiction, 
who,  if  of  opinion  that  the  owner,  agent,  or 
manager  shows  sufficient  prima  facie  ground 
for  the  removal  of  the  check  weigher,  shall 
call  on  the  check  weigher  to  show  cause 
against  his  removal,**  and  sub-s.  (5)  enactSL 
"  On  the  hearing  of  the  case  the  court  shall 
hear  the  parties,  and,  if  they  think  that  at 
the  hearing  sufficient  ground  is  shown  by 
the  owner,  agent,  or  manager  to  justify  the 
removal  of  the  check  weigher,  shall  make  a 
summary  order  for  his  removal,  and  the 
check  weigher  shall  thereupon  be  removed, 
but  without  prejudice  to  the  stationing  of 
another  check  weigher  in  his  place.**  The 
suggestion  in  the  argument  in  support  of 
this  rule  seems  to  be  that  all  the  mstices 
can  do  is  to  order  his  removal,  and  that  the 
workmen  can  reappoint  him  at  once,  and 
that  in  the  teeth  of  the  words  of  sub-s.  (5), 
that  the  men  can  appoint  "  another  *'  check 
weigher  in  his  place.  The  legislature  must 
have  had  that  occurrence  in  view,  and  it  is 
quite  impossible  to  hold  that  the  justices 
can  only  remove  the  check  weigher  for  a 
day,  or  for  such  time  as  may  elapse  before 
the  check  weigher  is  reappointed  by  the 
men.  Now  the  justices  have  said  that 
"  henceforth  **  he  is  to  cease  from  his  duties. 
I  do  not  mean  to  say  that  "henceforth** 
is  equivalent  to  "  for  ever,**  or  whether  at 
some  subsequent  date  this  order  would  be 
a  bar  to  the  reappointment  of  this  check 
weigher. 

Ridley,  J.— I  am  of  the  same  opinion. 

Darling,  J.— There  are  two  distinct  parts 
in  the  order  of  the  justices  now  in  question. 
As  to  the  first  part,  that  removing  this 
check  weigher  from  ms  post,  there  is  no 
controversy.  As  to  the  second  part  of  the 
order,  that  the  check  weigher  "  from  hence- 
forth do  cease  to  perform  nis  duties,**  those 
words  are  not  found  in  the  Act  of  Parlia- 
ment, but  the  answer  to  that  is  that  a  man 
removed  from  his  post  does  in  fact  cease 
to  perform  his  duties,  and  therefore  the 
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second  part  of  the  order  is  not  repugnant 
to  the  first  part  or  contradictory  to  it.  The 
word  "  henceforth "  means  from  the  date  of 
the  order,  and  is  not  equivalent,  as  has  been 
argued,  to  "  for  ever."  Therefore  the  words 
complained  of  add  nothing  to  the  order. 
Whether  the  removal  is  permanent  or  not, 
is  not  a  question  for  us  in  this  case,  but  it 
I  had  to  decide  it  I  should  think  it  did 
mean  permanent  removal. 

Mule  discharged. 

Solicitors  for  the  appellants :  Smith. 
Rundell  &  Co.,  for  Morgan,  Bruce  and 
Nicholas,  Pontypridd. 

Solicitors  for  the  respondents :  Bell, 
Brodrick  and  Gray,  for  C.  and  W.  Kenshole, 
Aberdare. 
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November  6,  1906. 

(Before  Alverstone,  L.C.J.,  Ridley  and 
Darling,  JJ.) 

Bastablb  i;.  Little. 

Criminal  law— Police— Obstruction  of  in 
execution  of  duty — Persons  warning 
motorists  of  presence  of  police — 
Prevention  of  Crime  Act.  1871  (34  k 
36  Vict.  c.  112),  s.  12,  and  Prevention 
of  Crimes  (Amendment)  Act,  1885  (48  k 
49  Vict  c.  75X  s.  2. 

Two  police  constables  were  employed  in  the 
execution  of  their  duty  in  timing  the 
speed  of  motor  cars  passing  along  a 
road  on  which  certain  measured  dis- 
tances had  been  marked  off  in  order  to 
detect  persons  drimng  mctor  cars  at 
an  illegal  speed.  While  the  constables 
were  so  employed,  the  respondent  on 
several  occasions^  by  means  of  signals 
and,  in  one  instance,  by  calling  out 
^^ Police  trap,*  toamed  the  drivers  of 
motor  cars  approaching  the  measured 
distances.  In  each  case  the  drivers 
slackened  speed  an  beino  warned^  but 
there  tpas  no  finding  in  the  com  that  the 
cars  were  being  driven  at  a  speed  in 
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excess  of  the  legal  limit.  The  reupon- 
dent  loas  not  acting  in  concert  with  the 
drivers  of  the  cars,  nor  toas  he  in  any 
way  connected  with  any  person  or  body 
of  persons  interested  in  the  driving  of 
motor  cars. 

Held,  that  the  respondent  tMU  not  guilty 
of  obstructing  the  constables  in  the 
execution  of  their  duty,  but,  semble,  by 
Alverstone,  L.C.J.,  and  Darling,  JT, 
that  obstruction  of  a  constable  in  the 
discharge  of  his  duty  need  not 
necessarily  be  physical  obstruction. 

Case  stated  by  justices  for  the  borough  of 
Croydon. 

On  23rd  March,  1906,  an  information  was 
laid  at  the  Town  Hall,  Croydon,  by  Chas. 
Bastable  (hereinafter  called  the  appellant), 
against  William  James  Little  (hereinafter 
called  the  respondent),  for  that  he  the 
respondent  did  on  1 1th  March,  1906,  in 
London  Road,  in  the  borough  of  Croydon, 
wilfully  obstruct  police-constables  Henry 
Harris  and  Perciyat  Suter,  constables  of  the 
metroi)o1itan  police  force,  in  the  execution 
of  their  duty  as  such  constables  contrary 
to  the  statutes  34  <k  35  Vict  c.  112,  s.  12, 
and  48  &  49  Vict.  c.  75,  s.  2. 

A  summons  was  thereupon  issued  against 
the  said  respondent  upon  the  information 
so  laid  as  aforesaid  reouiring  him  to  appear 
at  the  said  Town  Halt,  on  the  4th  day  of 
April,  1906,  to  answer  the  matter  of  the 
said  char^  upon  which  last  mentioned  date 
the  said  information  was  heard  before  us, 
and  upon  the  26th  day  of  April,  1906,  we 
found  the  respondent  not  giultjr  of  the  said 
offence  and  dismissed  the  said  information. 

Upon  the  hearing  of  the  said  information 
the  following  matters  were  proved  in 
evidence  before  us. 

On  the  4th  day  of  March,  1906,  Henry 
Harris  and  Percival  Suter.  two  constables 
of  the  metropolitan  police  force,  were 
engaged  under  and  pursuant  to  the  orders 
of  the  commissioner  of  the  police  of  the 
metroi)olis,  on  special  duty  in  the  London 
Road,  in  the  said  borough,  and  within  the 
metropolitan  police  district,  which  road  is 
much  used  by  all  kinds  of  traffic,  vehicular 
and  pedestrian,  between  the  hours  of  11  a.m. 
and  12  noon  in  observing  and  timing  the 
speed  of  motor  cars  driving  along  the  said 
road  for  the  purpose  of  securing  that  such 
cars  should  not  be  driven  at  an  unlawful 
rate  of  sneed  or  otherwise  in  contravention 
of  the  Motor  Car  Acts,  1896  and  1903. 
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Prior  to  the  acts  of  the  respondent 
hereinafter    mentioned,    the   metropolitan 

Solice  authorities  had  caused  three  several 
istances  of  one  furlong  each  (with  intervals 
between  them  respectively)  to  be  measured 
off  upon  the  said  road,  so  that  by  timing 
cars  as  they  passed  over  the  measured 
distances  the  rates  of  speed  at  which  the 
said  motor  cars  were  being  driven  could  be 
accurately  a.scertained.  At  the  time  of  the 
acts  of  the  respondent  complained  of  in  the 
said  information,  the  said  police  constables 
were  waiting  to  observe  the  speed  of  any 
motor  cars  that  might  pass  over  the 
aforesaid  measured  distances. 

The  constables  were  at  the  times  in 
jquestion  employed  in  the  above  manner 
under  the  directions  of  the  commissioner 
of  police  and  in  the  performance  of  their  duty 
as  metropolitan  police  constables  within  the 
metropolitan  ponce  district. 

The  respondent  while  the  said  police 
constables  were  so  engaged  in  the  discharge 
of  their  duty  by  means  of  signals  made 
with  his  hand  and  with  a  sheet  of 
newspaper,  and  in  one  instance  by  calling 
out  the  words  "  Police  trap,"  warned  the 
drivers  of  motor  cars  which  he  saw 
approaching  the  said  measured  distances 
that  the  police  were  on  the  watch  as 
aforesaid.  By  such  means  the  said  drivers 
may  have  been  enabled  to  avoid  travellinff 
at  an  illegal  speed  over  the  said  measured 
distances,  the  cars  in  every  case  slackening 
speed  on  the  drivers  being  warned. 

The  respondent  at  the  time  when  he  gave 
the  warning  above  mentioned  was  fully 
aware  that  the  said  police  constables  were 
then  engaged  upon  the  said  duty. 

The  warnings  of  the  respondent  above 
mentioned  were  repeated  oy  him  upon 
upwards  of  a  dozen  occasions  during  a 
period  of  forty  minutes  while  the  said 
police  constables  were  engaged  upon  the 
aforesaid  duty. 

The  respondent  at  the  time  aforesaid  was 
not  acting  in  concert  with  the  said  drivers 
of  motor  cars,  nor  is  he  in  any  way 
connected  with  any  person  or  body  of 
persons  interested  in  the  driving  of  motor 
cars. 

The  respondent  contended  before  us  that 
he  had  done  nothing  unlawful  in  giving  the 
aforesaid  warnings  to  such  drivers  as 
aforesaid,  and  was  not  wilfully  or  otherwise 
obstructing  the  police  constables  in  the 
execution  of  their  duty  as  such  constables 
as  charjped  in  the  said  summons,  and  that  he 
had  a  right  in  common  with  members  of  the 
public  to  do  what  he  could  to  prevent 
the  commission  of  an  illegal  act. 
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On  behalf  of  the  appellant  it  was 
contended  that  the  respondent  had  under 
the  circumstances  aforesaid  been  guilty  of 
obstructing  the  said  police  constables  in  the 
execution  of  their  duty  and  had  been 
guilty  of  the  offence  charged  against  him. 

We  were  of  opinion  that  the  said  acts  of 
the  respondent  did  not  in  law  constitute  an 
obstruction  of  the  said  police  constables  in 
the  execution  of  their  duty  within  the 
meaning  of  the  aforesaid  statutes,  and  that 
there  was  no  evidence  before  us  of  any 
obstruction  wilful  or  otherwise  within  the 
meaning  of  the  said  statutes,  and  we 
accordingly  dismissed  the  said  information. 

The  question  for  the  opinion  of  the 
court  is,  whether  we  were  rignt  in  law  in  so 
holding,  and,  if  not,  what  snould  be  done 
in  the  premises  ? 

Danckwerts,  K.C.,  and  Bodkin^  for  the 
appellant. — The  justices  were  wrong.  The 
respondent  was  obstructing  the  pdice  in 
the  execution  of  their  duty,  which  in  this 
case  was  to  see  that  the  legal  limit  of  speed 
was  not  exceeded  by  motorists.  The  sum- 
mons is  taken  out  under  the  Prevention 
of  Crimes  Acts  of  1871  and  1886.  The 
earlier  Act  said  that  where  *'  any  person  is 
convicted  of  an  assault  on  any  constable 
when  in  the  execution  of  his  duty  "  he  shall 
be  guilty  of  an  offence.  The  later  Act 
extended  that  to  all  cases  of  resisting  or 
wilfully  obstructing.  That  shows  that  the 
obstruction  need  not  be  ph^rsical  obstruction 
— it  is  doing  an>'thing  which  prevents  the 
course  of  justice  from  going  forward.  [They 
referred  to  E.  v.  Stephenson  (1884),  13  Q.  B.  D. 
331  :  49  J.  P.  486.1  Refusing  to  aid  a  con- 
stable is  obstructing  the  police— ^the  police 
here  were  prevented  from  ascertaining  what 
was  being  done  on  the  road,  and  therefore  it 
does  not  matter  whether  the  cars  were  in 
fact  being  driven  at  an  excessive  speed  or 
not ;  but  it  would  seem  that  they  were,  as 
they  all  slackened  speed  on  bein||[  warned. 
The  only  way  to  prevent  the  infnngement 
of  the  statute  is  by  these  measured 
distances.  If  motorists  could  rely  on  such 
persons  as  the  respondent  they  could  drive 
at  an  excessive  speed  all  the  way  except 
where  a  warning  was  given  them. 

Horace  Avory^  K.C.,  and  Hemmerdej  for 
the  respondent.— There  is  no  finding  that 
any  of  these  cars  were  being  driven  at  an 
ille^l  speed,  nor  was  the  respondent 
acting  in  concert  with  the  drivers  of  the 
cars.  The  argument  for  the  appellant 
involves  this,  that  anyone  warning  a  person 
not  to  commit  a  crime  is  guilty  of 
obstructing    the    police,    and     so     every 
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preacher  or  schoolmaster  would  be  guilty  of 
this  offence.  [Darling,  J.— Is  not  the 
point  this :  that  here  the  respondent  may  be 
said  to  have  warned  them  not  to  commit 
an  offence  while  the  police  were  looking  1] 
Even  so,  it  is  clear  the  statute  only  refers 
to  physical  obstruction  and  cannot  apply 
here  under  the  circumstances  of  this  case. 
The  cars  naturally  slackened  speed  when 
someone  called  to  them,  and  no  deduction 
ought  to  be  drawn  that  they  were  in  fact 
travelling  at  an  illegal  speed. 

Danckwerts^  K.C.,  in  reply.— Obstruction 
is  a  matter  of  intention  and  it  is  not 
necessarily  physical. 

Alvebstone,  L.C.J.— In  my  opinion  this 
case  is  by  no  means  free  from  difficulty,  and 
I  do  not  think  it  can  be  dismissed  in  the 
summary  way  that  some  of  my  observations 
when  the  case  first  began  may  have  induced 
the  opinion  that  I  thought  it  could.  I 
think  it  is  a  case  of  considerable  difficulty, 
and  I  am  by  no  means  clear  that  no  offence 
has  been  committed  here.  I  can  well 
imagine  on  a  proper  allegation  as  to  the 
breach  of  the  law  with  the  proximitv  of 
immediate  detection  that  interference  by  a 
person,  or  warning  by  a  person,  might  be 
interference  with  the  course  of  justice.  As 
to  that  I  say  nothing.  In  my  own  mind 
I  am  satisfied  that  that  is  not  an  offence 
under  this  section.  Now  the  section  in 
question  is  an  amendment  of  the  Preven- 
tion of  Crimes  Act,  1871,  which  is  in 
these  terms  :  "  Where  any  person  is 
convicted  of  an  assault  on  any  constable 
when  in  the  execution  of  his  duty** — I 
think  there  is  a  distinction  between  the 
words  "in  the  execution  of  his  duty"  and 
**  when  in  the  execution  of  his  duty,  but  I 
assume  for  this  purpose  there  is  none. 
Now  s.  2  of  the  later  Act  says,  "shall 
apply  to  all  cases  of  resisting  or  wilfully 
obstructing  any  police  officer  when  in  the 
execution  of  his  duty."  Now  it  seems  to 
me  that  points  to  things  done  with  reference 
to  the  duty  which  the  man  has  to  perform, 
and  has  no  relation  to  acts  done  towards  per- 
sons as  possible  criminals.  I  do  not  like  to 
put  hypothetical  cases  because  they  are  often 
misleading  and  may  be  distinguished ;  but 
it  seems  to  me  that  the  nearest  case  is  a 
case  that  was  put  by  my  learned  brother 
of  night  poaching,  and  a  man  coming  along 
the  road  sees  one  of  his  friends  engaged  in 
that  poaching,  and  says :  "  For  God's  sake, 
look  out  what  you  are  doing;  there  is  a 
policeman  just  behind."  It  seems  to  me 
impossible  to  contend  successfully  that  the 
man  has  committed  an  offence  under  this 
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statute ;  as  to  whether  he  has  committed 
an  offence  at  common  law  or  under  another 
statute  I  express  no  opinion.  In  these 
cases  nobody  holds  the  opinion  more 
strongly  than  I  do,  that  a  large  proportion 
of  motorists  break  the  law  and  go  much 
faster  than  they  ought  to  do,  and  we  ought 
not  to  allow  our  judgment  to  be  warped  by 
knowledge  of  that  sort.  Mr,  Danckwerts 
asked  us  to  hold  that  a  flpreat  number,  or  at 
all  events  a  substantial  number,  of  them 
were  breaking  the  law.  I  do  not  think  the 
magistrates  meant  that  They  say,  "By 
sucn  means  the  said  drivers  may  have  been 
enabled  to  avoid  travelling  at  an  iHe^ 
speed  over  the  measured  distances,  the 
cars  in  every  case  slackening  speed  on  the 
drivers  being  warned."  As  I  have  already 
said,  I  am  not  dealing  with  the  lawfulness 
or  unlawfulness  of  warning  a  particular 
man  who  is  in  fact  exceeding  the  l^gal 
limit  or  breaking  the  law  at  the  time;  I 
am  dealing  with  the  question,  whether  it  is 
an  offence  under  this  statute  to  warn  people 
going  along  the  road  that  there  is  a  police 
trap  in  front  of  them.  I  do  not  think  it 
right  to  draw  the  conclusion,  that  people  so 
warned  were  committing  a  crime  in  the 
sense  that  I  ought  to  assume  the  police 
were  then  doing  some  duty  towards  them 
which  was  obstructed.  Their  highest  duty 
was  to  time  the  people  passing  along  the 
measured  distance,  otherwise  they  could  not 
get  any  evidence.  I  also  attach  importance 
to  the  other  findings,  namely,  the  absence 
of  anything  like  conspiracy  or  agency  for 
people  breaking  the  law.  The  one  finding 
IS  that  they  knew  there  was  a  police 
constable  engaged  in  the  duty,  but  it  is 
found  that  he  was  not  acting  in  concert 
with  drivers  of  motor  cars,  nor  was  he 
connected  with  any  persons  interested  in 
the  driving  of  motor  cars.  Under  the 
circumstances  it  seems  to  me  we  should 
be  straining  a  criminal  Act,  and  thereby 
doing  a  dangerous  thing,  if  we  were  to  hold 
the  magistrates  were  wrong  in  coming  to 
the  conclusion  that  no  offence  was  proved. 
Whether  such  conduct  ought  to  be  made 
the  subject  of  express  enactment  apart 
from  that  which  exists  is  a  matter  not  for 
us,  but  the  legislature.  I  am  of  opinion 
^is  appeal  should  be  dismissed. 

Ridley,  J.— I  am  of  the  same  opinion. 
I  must  say  I  have  some  doubt  upon  the 
matter.  I  do  not  think  it  is  a  very  clear 
case.  I  think,  under  this  section  under 
which  the  proceedings  were  taken,  the 
resisting  or  wilfully  obstructing  or  any 
constable,    to   come    within    it,    must   be 
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something  of  a  physical  nature  or  in  the 
nature  of  a  threat,  something  interfering 
with  the  constable  himself^  some  prevention 
of  him  personally  from  doins  that  which  it 
is  his  duty  to  do ;  so,  at  least,  it  would 
seem  to  me.  It  is  an  enlargement  of  the 
former  section  in  the  Act  of  1871,  which 
referred  to  assaults  only,  and  it  appears  to 
me  that  is  the  proper  construction  which 
we  ought  to  give  to  this  particular 
enactment  If  we  were  to  hold  otherwise, 
the  serious  consequence  would  follow  that, 
in  the  case— put  in  the  argument  by  me  by 
way  of  example— of  some  people  out  night- 
poaching  ana  a  friend  shouting  '*  Look  out, 
here  are  police  coming,"  that  would  be 
wilfully  obstructing  or  resisting  constables 
in  the  execution  of  their  duty.  Under  this 
enactment  I  cannot  think  that  would  be 
the  right  view.  You  may  put  different 
cases,  and  see  if  each  comes  within  this  line. 
I  am  under  the  impression  that  the  case 
put  by  my  learned  brother  Dasling  would 
be  an  interference  with  the  police.  If  a 
constable  were  searching  about  to  find  any 
evidence  of  a  burglary  having  been 
committed,  in  order  to  trace  the  individual 
— if  someone  then  came  amd  deliberately 
effaced  all  the  signs,  I  shoidd  have  thought 
it  might  come  within  this  section,  that  is, 
if  he  came  while  the  police  were  there. 
But  I  should  be  doubtful.  It  would  be 
clearly  an  obstruction  of  the  course  of 
justice;  so  are  many  things  that  do  not 
come  within  this  section.  What  took  place 
was  this,  you  might  say,  as  my  lord  put  it : 
here  were  people  coming  at  a  pace  they  had 
no  right  to,  and  there  was  an  endeavour 
made  to  prevent  bringing  them  to  justice 
by  the  holding  up  of  your  hand  and 
shouting  out:  "There  is  a  police  trap" — 
you  prevent  persons  being  brought  to  justice, 
and  you  are  within  the  rules  which  govern 
that  misdemeanor.  In  a  similar  way  in  a 
case  quoted  by  Mr,  Danckwerts  about  the 
man  who  prevents  the  coroner's  inquisition 
taking  place,  there  are  such  cases  as  that. 
I  do  not  think  they  fall  within  the  rather 
narrow  comers  of  this  information,  and  we 
ought  to  affirm  the  magistrates  in  dismissing 
the  appeal. 

Dablikg,  J.— I  do  not  differ  from  the 
judgment  which  has  been  pronounced,  but 
I  do  not  care  to  say  much  more  than  that. 
To  my  mind  this  case  is  ver^  near  the  line 
indeed,  and  if  the  case  submitted  to  us  had 
stated  definitely  that  any  of  these  persons, 
when  approacning  what  one  may  con- 
veniently call  '^the  meajiured  mile,"  was 
really  going  too  fast— if  it  was  established 
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and  found  in  the  case  that  he  was  going  at 
an  illegal  speed,  and  that  the  warning  was 
given  to  prevent  the  police  taking  his  real 
pace  as  he  passed,  I  should  desire  entirely 
to  reserve  my  opinion  as  to  whether  that 
would  not  come  within  this  statute,  though 
it  is  perfectly  clear  that  no  physical 
obstruction  to  the  policeman  could  have 
occurred,  but  rather  an  obstruction  to  the 
policeman  in  that  part  of  his  duty  which 
consists  in  the  observation  of  those  breaking 
the  law  and  detection  of  them  in  doing  it. 
I  think  it  would  be  very  easy  by  the  finding 
of  a  few  facts  to  distinguish  such  cases  as 
these  motor  cases  from  the  hypothetical 
cases  which  were  put  of  where  a  person 
^ves  warning,  possibly  with  the  genuine 
intention  that  a  crime  should  not  be 
committed,  because  crime  in  itself  is  a 
thing  which  ought  to  be  prevented.  It 
might  be  possible  to  find  facts  which  should 
disting[uisn  cases  such  as  those  from  the 
case  I  imagine  where  it  was  established  that 
a  crime  was  bein^  committed  and  the 
warning  given,  not  that  the  crime  might  be 
desisted  from  in  the  long  run,  but  only 
that  it  should  be  suspended  for  a  certain 
period  or  over  a  certain  distance  simply  in 
order  to  prevent  detection,  and  with  the  full 
intention  that  the  criminal  might  be  allowed 
to  recommence  his  crime  once  beyond  the 
danger  of  being  detected  by  the  police.  I 
am  not  sure  that  in  this  case  an  indictment 
could  not  be  drawn  which  would  result  in  the 
conviction  of  this  respondent,  but  I  certainly 
think  one  could  be  drawn  if  it  could  be 
made  out  that  certain  people  were  banded 
together  to  prevent  the  ponce  from  getting 
proper  information  when  thev  had  reason 
to  suspect  a  crinie.  I  should  recommend 
people  interested  in  these  things  to  consider 
whether  an  indictment  framed  for  con- 
spiracy to  obstruct  the  course  of  iustioe  or 
to  defeat  the  ends  of  justice  might  not  be 
applied  to  them  with  considerable  advantage 
to  the  public.  In  this  case  it  was  found  that 
the  respondent  was  acting  alone,  and  did  not 
belong  to  any  kind  of  association  nor  had 
any  connection  with  these  drivers,  and  it 
might  be  difficult  to  prove,  and  probably 
would  be  difficult  to  prove,  such  allegations 
against  him  ;  but  there  may  be  other  cases 
in  which  my  suggestion  may  be  of  some 
sort  of  utility.  Now,  I  wish  only  to  guard 
myself  from  saying  that  in  order  that  there 
should  be  a  contravention  of  this  particular 
statute  under  which  this  offence  is  alleged  to 
come  there  should  be  any  physical  obstruc- 
tion. That  case  has  not  yet  arisen,  there- 
fore I  give  no  opinion  about  it,  but  I  wish 
to  guard  myself  from  being  precluded  from 
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saying  that  a  person  was  guilty  of  an  offence 
under  this  section,  in  such  circumstances 
as  I  put  in  the  course  of  the  argument, 
namely,  a  person  destroying  foot  or  jSnger 
marks  when  a  constable  was  seekinf^  for 
traces  of  a  crime  that  had  been  committed, 
or  a  person  who  knows  quite  well  where 
a  criminal  is  hiding  giving  false  informa- 
tion to  the  police.  I  do  not  wish  to  say 
anything  to-day  to  prevent  me  from  deciding 
at  some  future  time  that  such  cases  do  come 
within  this  statute. 

Alvebstone,  L.C.J.  —  Having  regard 
to.  what  my  learned  brother  Darling 
has  said,  I  should  like  to  say  that 
I  do  not  intend  to  say  anything  to  show 
that  the  statute  was  confined  to  physical 
obstruction  or  to  say  anything  short  of  it 

Appecd  dumi^sed. 

Solicitors  for  the  appellant :  Wontner  & 
Sons. 

Solicitors  for  the  respondent :  Campbell, 
Hooper  and  Todd. 
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November  8,  1906. 

(Before  Alverstone,  L.C. J.,  Ridley  and 
Darling,  JJ.) 

Wantage  Union  v.  Bristol  Union. 

Poor  law— Adoption  of  pauper  child— Poor 
Law  Act,  1899  (62  &  63  Vict.  c.  37),  s.  1 
—Removability. 

The  fact  that  a  board  of  ffuardtans  has 
passed  a  resolution  adopting  apaujyer 
child  under  the  powers  conferred  by  the 
Poor  Law  ActSj  1889  and  1899,  does  not 
preclude  them,  whether  they  have  or 
have  not  rescinded  the  resolution,  from 
obtaining  an  order  for  the  removal  of 
the  child  to  (he  union  to  which,  ajxirt 
from  the  resolution,  it  is  removable. 

Case  stated  for  the  opinion  of  the  court 
pursuant  to  the  provisions  of  s.  11  of  12  & 
94 
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13  Vict  c.  45.  On  May  9th,  1906,  the 
respondents  (the  guardians  of  Bristol 
Union)  obtained  an  order  of  two  justices, 
acting  in  and  for  the  city  and  county  ot 
Bristol,  whereby  it  was  adjudged  that  the 
place  of  the  last  legal  settlement  of  one 
Gertrude  Fisher,  a  pauper,  was  in  Hamp- 
stead  Norris,  in  the  county  of  Berks  and 
Wantage  Union.  On  June  9th,  1906,  the 
appellants  (the  guardians  of  Wantage 
Union)  duly  gave  to  the  respondents  notice 
of  their  intention  to  appeal  against  the  said 
order  to  quarter  sessions,  and  such  appeal 
having  been  duly  entered,  afterwards,  by 
consent  of  the  parties  and  by  order  of 
BucKNiLL,  J.,  the  following  special  case 
was  stated,  the  appellants  and  the 
respondents  agreeing  that  judgment  in 
conformity  with  the  decision  of  this  court 
and  for  such  costs  as  this  court  should 
adjudge,  and  for  the  costs  of  and  incidental 
to  the  said  appeal  and  entering  the  said 
jud^ent,  mignt  be  entered  at  quarter 
sessions. 
The  facts  as  stated  were  as  follows : 

1.  Gertrude  Fisher  (hereinafter  called  the 
pauper)  is  the  illegitimate  child  of  Mary 
Ann  Fisher,  and  was  bom  at  the  Stapleton 
Workhouse,  Bristol,  on  January  24th,  1903. 

2.  The  said  Mary  Ann  Fisher,  the  mother 
of  the  pauper,  is  the  wife  of  Henry  (other- 
wise John)  Fisher,  to  whom  she  was 
married  at  Tern pleraore,  county  of  Tipperary, 
on  June  9th,  1889. 

3.  The  said  iienry  (otherwise  John) 
Fisher  is  the  son  of  James  Fisher  and  his 
wife  Margaret,  formerly  Kanana,  and  was 
born  in  the  parish  of  Hampstead  Norris,  in 
the  Wantage  Union,  on  January  2nd,  1867. 
and  resided  in  the  said  parish  of  Hampsteaa 
Norris  with  his  parents  until  he  joined  the 
army  in  October,  1886,  and  he  has  not 
acquired  any  subsequent  settlement 

4.  The  settlement  of  the  said  Mary  Ann 
Fisher  is  the  settlement  of  the  said  Henry 
(otherwise  John)  Fisher,  and  she  has  not 
gained  a  status  of  irremovability  in  the 
respondents*  union. 

5.  The  said  Mary  Ann  Fisher  was  charged 
on  May  14th  and  20th,  1904,  at  the  instance 
of  the  Society  for  the  Prevention  of  Cruelty 
to  Children,  and  convicted  for  neglecting 
the  pauper,  and  sentenced  to  two  month? 
imprisonment  with  hard  labour,  and  the 
pauper  was  admitted  to  the  Eastville 
Workhouse^  Bristol,  on  May  14th,  1904. 

6.  The  respondents  at  a  meeting  held  on 
July  1st,  1904,  adopted  a  report  received 
from  their  schools  and  boardmg-out  com- 
mittee recommending  {inter  alia)  the 
adoption  of  the  pauper   under   the  Poor 
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Law  Acts,  1889  and  1899,  on  the  ground 
that  the  said  Mary  Ann  Fisher,  the  mother, 
had  for  years  lived  an  immoral  life. 

7.  The  said  resolution  of  adoption  of  the 
pauper  has  not  been  rescinded. 

8.  On  May  9th,  1906,  an  order  of 
justices  was  obtained  on  behalf  of  the 
respondents  adjudging  the  pauper  to  be 
settled  in  the  appeiJants'  union.  Notice  of 
such  order  was  duly  given  to  the  appellants. 
The  appellants  have  given  due  notice  of 
appeal  against  the  said  order  to  the  court 
ot  quarter  sessions  for  the  city  and  county 
of  Bristol,  and  such  appeal  has  been  duly 
entered. 

9.  The  appellants  contend  that  the 
respondents  are  bound  by  the  resolution 
passed  under  the  powers  conferred  upon 
them  by  the  Poor  litw  Acts,  1889  and  1899, 
and  are  thereby  precluded  from  removing 
the  pauper  into  the  appellants'  union. 

10.  The  respondents  contend  that  the 
exercise  of  the  powers  conferred  upon  them 
by  the  Poor  Law  Acts,  1889  and  1899,  in 
no  way  affects  the  law  regarding  the  settle- 
ment and  removability  of  the  pauper.  The 
question  for  the  opinion  of  the  court  is 
whether  upon  the  facts  above  stated  the 
respondents  are  precluded  from  parting 
with  the  custody  ot  the  pauper  by  reason  of 
the  exercise  of  the  powers  conferred  upon 
them  by  the  Poor  Law  Acts,  1889  and  1899. 

Bjr  s.  I  of  the  Poor  Law  Act,  1899,  it  is 
provided  (inter  alia)  that,  where  a  child 
IS  maintained  by  the  guardians,  the 
guardians  may,  where  the  parent  of  a 
child  has  been  sentenced  to  imprisonment 
in  respect  of  any  offence  against  any  of  his 
or  her  children,  '^resolve  that  until  the 
child  reaches  the  age  of  eighteen  years 
all  the  rif^hts  and  powers  of  such  parent 
as  aforesaid  ...  in  respect  of  the  child 
shall  .  .  .  vest  in  the  guardians  ..." 
and  such  resolution  may  be  rescinded  by 
the  guardians  if  they  think  that  it  will  be 
for  the  benefit  of  the  child  that  it  should  be 
rescinded,  or  may  be  determined  by  a  court 
of  summary  jurisdiction  if  satisfied  on  com- 
plaint by  a  parent  that  it  is  for  the  benefit  of 
the  child  that  it  should  be  so  determined. 

Macmorran^  K.C.  {H.  H.  Gregory  i^ith 
him),  for  the  appellants.  —  The  respon- 
dents havinff  assumed  the  guardianship  of 
the  child  have  no  power  to  have  her 
removed  to  the  appellants'  union.  By 
adopting  her  the  respondents  have  precluded 
themselves  from  doing  so,  as  under  the 
Poor  Law  Acts,  1889  and  1899,  the  effect 
of   adoption   is    that   the  parents  cannot 
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claim  her.  If  she  is  removed  to  the 
appellants'  union  the  latter  will  have  no 
answer  if  the  mother  claims  her.  The 
power  to  remove  in  the  ordinary  way  is 
inconsistent  with  the  discretion  which  the 
respondents  have  exercised  in  adopting  the 
child.  If  they  had  rescinded  the  resolution, 
the  child  would  on  the  application  of  the 
mother  have  had  to  be  handed  over  to  her. 

Bawlivsony  K.C.  (S.  Davey  with  him), 
for  the  respondents.— The  Poor  Law  Acts 
of  1889  and  1899  have  nothing  to  do  with 
removabilitv  and  irremovability.  They 
merely  deal  with  the  rights  of  the  parent, 
and  the  ordinary  law  of  removability  still 
applies.  No  guardians  would  pass  a 
resolution  to  adopt  a  child  if  the  result 
was  that  it  took  away  the  right  of  removal. 
[He  was  stopped  by  the  court.] 

Macmorran^  K.C.,  in  reply. 

Alverstone,  L.C.J.  —  The  Question  is 
whether  upon  the  facts  stated  tne  respon- 
dents are  precluded  from  parting  with 
the  custody  of  the  pauper  by  reason  of  the 
exercise  of  the  powers  conferred  upon  them 
by  the  Poor  Law  Acts,  1889  and  1899.  I 
should  be  sorrv  to  have  to  decide  this  case 
on  the  ground  that  the  resolution  had  not 
been  rescinded,  because  that  would  not  be 
a  decision  that  would  do  an^hing  more 
than  result  in  the  resolution  being  rescinded 
and  another  order  being  made  of  the  same 
kind.  I  think  we  ought  to  deal  with  the 
broader  question.  Tne  answer  to  Mr. 
Macmorran  is  that  these  two  statutes  do 
not  deal  with  removability  at  all,  but  with 
the  Question  who  should  have  custody  of 
the  cnild  from  time  to  time.  The  Act  of 
1899  sa^s,  bv  s.  1  (1),  that  where  a  child  is 
maintained  by  the  guardians  of  a  poor  law 
union,  and  a  parent  of  the  child  has  been 
sentenced  to  imprisonment  in  respect  of 
anjr  offence  against  any  of  his  or  her 
children,  the  guardians  shall  have  certain 
powers  and  may  resolve  that  till  the  child 
attains  the  age  of  eighteen  years  the  rights 
and  powers  of  such  {Mirent  shall  vest  in  the 
guaraians.  The  legislature  was  dealing 
with  the  rights  and  powers  of  the  parent. 
In  regard  to  the  power  to  rescind  such  a 
resolution,  that  power  was  given  to  the 
guardians  by  s.  1  (1),  because  the  facts  of 
settlement  are  often  not  known  when  the 
child  has  to  be  taken  in,  and  unless  this 
statute  was  dealing  with  removability,  that 
provision  would  seem  to  point  to  the 
protection  of  the  child.  Under  s.  1  (2), 
a  court  of  summary  jurisdiction,  if  it  is 
satisfied  on  complaint  by  a  parent  that  it 
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is  for  the  benefit  of  the  child,  may  also 
determine  the  resolution.  That  shows  that 
the  legislature  was  not  dealing  with  remov- 
ability at  all.  If  it  had  been  intended  to 
affect  removability  by  giving  powers  to 
{guardians  we  should  have  found  something 
in  the  statute.  We  think  that  whether  the 
resolution  is  rescinded  or  not,  the  fact  that 
the  guardians  have  acted  for  the  benefit  of 
the  child  does  not  deprive  them  of  their 
ri^ht  to  say  that  the  child  should  be  main- 
tained by  some  other  union. 

Ridley  and  Darling,  JJ.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellants :  Meredith, 
Roberts  and  Mills,  for  Edward  B.  Ormond, 
Wanta^. 

Solicitors  for  the  respondents :  Osborne, 
Ward,  Vassall  &  Co.,  Bristol. 
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Novembers^  1906. 

(Before  Alverstone,  L.C.J.,  Ridley  and 
Dakung,  JJ.). 

ASHTON  v.  EoCLES  CORPORATION. 

Gas— Lamp-post — Damage— Carelessness- 
Evidence  —  Gasworks  Clauses  Act, 
1847  (10  A  11  Vict.  c.  15),  s.  20. 

On  a  summons  against  the  appellant  for 
^^ unlawfully  and  carelessly'^  damaging 
a  lamp-post  wider  s,  20  of  the  Ghunoorks 
Clauses  Act,  1847,  the  magistrates  found 
that  there  was  evidence  o/ "  carelessness,'* 
and  made  an  order  against  the  appel- 
lant. 

Held,  on  the  facts,  that  although  the  word 
^*  accidentally  "was  not  in  the  summons 
there  was  svjficient  evidence  of  careless- 
ness to  justify  the  order^  as  the  kind  of 
carelessness  rif erred  to  in  the  section  ts 
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something  short  of  what  may  be  called 
negligence,  and  is  almost  equivalent  to 
pure  accident. 

Burgess  v,  Morris  (1897),  61  J.  P.  553,  ap- 
proved. 

Case  stated  by  three  of  his  Majesty's  jus- 
tices of  the  peace  acting  in  and  for  toe  borough 
of  Eccles  on  an  information  preferred  bv 
Richard  Stanlev  Maymon  for  and  on  behalf 
of  the  mayor,  aldermen  and  burgesses  of  the 
borough  of  Eccles  (hereinafter  called  "  the 
respondents  "),  under  the  Gasworks  Clauses 
Act,  1847,  s.  20,  against  Richard  Ashton 
(hereinafter  called  "  the  appellant "),  for  that 
he  on  the  23rd  day  of  September,  1905,  at 
Regent  Street,  in  the  borough  aforesaid,  did 
unlawfully  and  carelessly  aamage  a  certain 
public  lamp  there,  belonging  to  and  under 
the  control  of  the  said  respondents,  and 
thereby  caused  damage  to  be  done  to  the 
amount  of  £2  15s,  which  information  was 
heard  on  the  7th  day  of  May,  1906,  when 
the  said  Justices  did  adjudge  and  order  that 
the  appellant  should  pay  to  the  respondents 
the  sum  of  £2  15s.  for  damage  to  the  said 
lamp,  and  the  sum  of  6«.  Qd,  for  costs. 

Upon  the  hearing  of  the  said  information 
the  Tollowing  evidence  was  called  on  the 
part  of  the  respondents. 

Thomas  Spooner  Picton,  the  respondents' 
surveyor^  swore  that  he  was  in  a  side  street 
leading  into  Regent  Street,  Eccles,  afore- 
said, when  he  heard  a  crash  of  falling  glass 
in  the  latter  street,  whereupon  he  turned 
into  such  street  to  the  scene  of  the  acci- 
dent, where  he  found  the  appellant  in 
charge  of  a  lorry  laden  with  timber  over- 
hanging the  same ;  that  the  lorrv  was  drawn 
by  a  team  of  two  horses,  one  of  which  said 
horses  was  in  the  shafts  of  the  said  lorry, 
and  the  other  in  front  of  it  in  chains ;  that 
the  said  lorry  and  horses  were  stationary 
when  he  came  to  the  scene  of  the  accident ; 
that  the  appellant  then  informed  him  that 
he  was  responsible  for  the  knocking  down 
of  the  lamp  in  question,  and  gAye  him  his 
name  and  address  and  those  of  his  employer ; 
that  there  were  two  lines  of  electric  tram- 
ways in  the  said  street  at  the  point  where 
the  accident  happened  :  that  the  damaged 
lamp  was  situate  on  tne  appellant's  near 
side  kerb ;  that  the  distance  from  the  ed^ 
of  such  kerb  to  the  nearest  tramway  line  in 
the  said  roadway  was  ten  feet,  and  that  the 
said  lamp  was  set  in  a  footpath  one  foot 
six  inches  from  the  edge  of  the  kerb,  and 
that  it  appeared  to  him  that  the  lamp  had 
been  knocked  down  by  the  said  lorry. 
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Horace  Wentworth  Angus  swore  that  the 
cost  of  repairing  tiie  said  lamp  amounted  to 
£2  15s.,  and  that  there  was  ample  space 
between  the  tramway  rails  and  the  kerb  for 
a  lorry  to  pass  without  collision  with  the 
lamp. 

Ilie  appellant  swore  that  he  was  a  carter 
in  the  employ  of  James  Whalley,  of  Old 
Trafford,  Manchester,  and  on  the  day  in 
question  was  travelling  from  Manchester  to 
Eccles  along  Regent  Street,  Eccles,  with  the 
said  lorry  laden  with  timber,  and  drawn  by 
two  horses  as  aforesaid;  that  he  was 
travelling  at  a  vralking  pace,  and  was  at 
the  heaof  of  his  shaft  liorse  leading  it  on 
the  near  side  of  it  when  the  accident  in 
question  occurred :  that  his  means  of  con- 
trolling the  chain  norse  was  by  a  rein  on 
the  near  side ;  that  as  he  approached  the 
said  lamp  an  electric  tramcar  whizzed  past 
him  at  a  rapid  pace,  travelling  in  the  same 
direction  as  himself,  and  so  coming  from 
behind  him  ;  that  thereupon  and  by  reason 
thereof  his  said  chain  horse  shied  and  went 
on  the  footpath  on  his  near  side  of  the 
road ;  that  ne  did  his  best  to  control  it 
but  before  he  could  do  so  it  had  got  rouna 
the  wrong  side  of  the  lamp-post,  pulling  it 
down  and  doing  the  damage  complained 
of.  He  stated  that  he  thought  that  if  some- 
one had  been  at  the  head  of  the  chain 
horse  leading  it  the  accident  would  not 
have  happened,  but  his  proper  place  was 
at  the  head  of  the  shaft  horse  on  its  near 
side.  He  admitted,  however,  that  he  had 
caused  the  damage,  and  stated  that  he 
thought  his  employer  ought  to  have  paid  for 
the  repairs  long  ago. 

On  the  part  of  the  appellant  it  was  con- 
tended, both  at  the  close  of  the  respondents' 
case  and  also  after  the  appellant  had  given 
his  evidence,  that  there  was  no  evidence 
whatever  of  carelessness  upon  which  we,  the 
said  justices,  could  make  an  order  upon  him 
for  payment  of  the  said  sum  of  money 
claimed  in  respect  of  damage  to  the  said 
lamp. 

On  the  part  of  the  respondents  it  was 
contended  tnat  there  was  sufficient  evidence 
of  carelessness  to  iustify  the  justices  in 
making  the  said  order. 

The  attention  of  the  justices  was  called 
by  the  appellant  to  the  following  reported 
cases :  Mammock  v.  White  (1862),  11  C.  B. 
(w.8.)  588;  Manzani  v.  DougCas  (1880), 
6  Q.  B.  D.  146 :  45  J.  P.  391  ;  and  bv  the 
respondents  to  tne  case  of  Burgess  v,  Morris 
(1897),61J.  P.553. 

The  justices  were  of  opinion  that  there 
was  evidence  of  carelessness  on  the  part 
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of  the  appellant  upon  which  they  ought 
to  make  an  order  aigainst  him  in  the  pre- 
mises, and  they  accordingly  made  the  said 
order  referred  to  above,  having  found  as  a 
fact  that  he  was  careless,  and  that  his  care- 
lessness caused  the  said  damage. 

The  question  upon  which  t£e  opinion  of 
the  court  was  desired  was  whether  the  said 
justices,  upon  the  above  statement  of  facts, 
came  to  a  correct  determination  and  decision 
in  point  of  law ;  and,  if  not,  what  should  be 
done  in  the  premises. 
By  the  Gasworks  Glauses  Act,  1847,  s.  20 : 
"Every  person  who  shall  carelessly  or 
accidentally  break,  throw  down,  or  damage 
any  pipe,  pillar,  or  lamp  belonging  to  the 
undertakers,  or  under  their  control,  shall 
pjay  such  sum  of  money  by  way  of  satisfac- 
tion to  the  undertakers  for  the  damage 
done,  not  exceeding  five  pounds,  as  any 
two  justices  or  the  sheriff  shall  think 
reasonable." 

J,  D,  Crawford^  for  the  appellant— The 
justices  have  found  that  there  was  careless- 
ness. Unless,  however^  there  was  evidence 
of  negligence  the  justices  had  no  right  to 
make  an  order  against  the  appellant  on  this 
summons,  which  uses  the  word  "  carelessly,'' 
but  not  the  word  "  accidentally."  No  court 
has  ever  held  that  there  is  any  distinction 
between  carelessness  and  negligence.  There 
was  no  evidence  of  negligence  {Manzoni  v. 
Douglas^  supra). 

E,  E,  WUdy  for  the  respondents. — There 
is  evidence  of  negligence,  for  there  was  at 
least  a  case  calling  on  the  appellant  for  an 
answer  (^Hammock  v.  White^  supra^  and 
Manzoni  v.  Douglas^  supra),  but  in  any 
case  the  appellant  is  responsible  under  this 
statute  for  accident  {Burgess  v.  Morris, 
supra), 

Alverstone,  L.G.J.— I  think  we  ought 
not  to  interfere  in  this  case.  The  statute 
has  provided  a  remedy  in  two  states  of  cir- 
cumstances :  (1)  In  s.  19  for  wilful  damage, 
and  (2)  in  s.  20  for  careless  or  accidental 
damage.  It  is  l)lain,  so  far  as  the  substance 
of  the  matter  is  concerned,  that  in  s.  20 
the  legislature  was  not  contemplating  two 
separate  things,  or  else  they  could  not  have 
put  accidents  and  carelessness  in  the  same 
category.  I  have  doubt  whether  s.  20  was 
meant  to  punish  for  negligence  at  all.  I 
think  it  gives  a  remedy  for  the  lamp-post 
being  accidentally  broken,  and  that  is  what 
Channell,  J.,  said  in  Crystal  PaloA^e  v. 
Idris  (1900),  64  J.  P.  452,  where  the  Divi- 
sional Court  decided  that  this  section  does 
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not  oust  the  ordinary  remedy  at  common 
law  for  n^ligence.     I  think  the  justices 
were  right  in  coming  to  the  conclusion  that 
there  was  some  evidence   of  carelessness 
short  of  what  may  be  called  negligence. 
But  if  the  point  had  been  taken  that  the 
.  word  "  accidentally "  was  not  in  the  sum- 
mons,  the   summons   would    have    been 
amended,  and  if  the  summons  had  alleged 
accident   the  case  of  Burgess  v.  Morris^ 
supra,  shows  that  there  would  have  been 
no  answer.    Therefore  I  do  not  think  that 
we  should  send  this  case  back.    The  sub- 
stance  of   the   matter  is   that  there  was 
evidence  on  which  the  magistrates  could 
find  against  the  appellant,  and  the  point 
that  the  word  "  carelessly     only  is  used  in 
the  summons  is  not  sufficient  to  make  us 
send  the  case  back,  even  if  we  thought  that 
there  was  no  evidence  of  carelessness,  which 
I  do  not 

Ridley,  J.—I  agree. 

Darling,  J.  —I  am  of  the  same  oi)iDion. 
If  the  word  "  accidentally  "  was  not  in  the 
section  the  kind  of  carelessness  of  which  the 
magistrates  ought  to  look  for  evidence 
might  be  diflferent,  but  "  careless  "  does  not 
mean  "  absolutely  without  any  care  at  allj" 
and  here,  I  think,  it  means  that  which  is 
almost  mere  accident,  because  the  careless- 
ness spoken  of  in  the  section  involves 
Sreciseiy  the  same  liability  as  pure  acci- 
ent. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Beale  &  Co., 
for  William  Button,  Manchester. 

Solicitors  for  the  respondents:  Sharpe. 
Parker  &  Co..  for  Vaudrey,  Oppenheim  and 
Mellor,  Manchester. 
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(Before  Alverstone,  L.C. J.,  Ridley  and 
Darling,  JJ.) 

Rex  v.  Johnson  and  Others,  Leicester 
J  J. ;  Ex  parte  Whitmorb. 

Licensing— Extinction  of  licence— Evidence 
of  differentiation  from  licensed  houses 
in  the  neighbourhood— Licensing  Act, 
1904  (4  Edw.  7,  c.  23). 

The  justices  of  a  county  borough  referred 
the  licence  of  a  beerhouse  to  the  whole 
body  of  justices  acting  in  and  for  the 
borough  as  the  compensation  authority. 
The  compensation  authority  had  before 
them  evidence  showing  that  the  takinas 
of  the  beerhouse  were  small,  that  the 
rooms  of  the  beerhouse  were  small,  that 
there  were  fifteen  other  licensed  houses 
within  a  radius  of  200  yards,  and  that 
the  rateable  value  uhm  smaller  than  the 
rateable  value  of  other  houses  in  the 
neighbourhood. 

Held,  that  there  v>as  evidence  before  the 
compensation  authority  of  differentia- 
tion from  the  other  licensed  nouses  in 
the  neighbourhood  and  they  were  en- 
titled to  extinguish  the  licence. 

Rule  nisi  addressed  to  the  compensation 
authority  of  the  borough  of  Leicester  to 
show  cause  why  a  mandamus  should  not 
issue  to  hear  and  determine,  according  to 
law,  the  question  of  the  extmction  of  the 
licence  of  a  beerhouse. 

There  was  also  a  rule  for  a  prohibition  in 
the  same  matter. 

The  facts  appearing  from  the  affidavits 
were  as  follows : 

On  February  5th,  1906,  six  of  the  justices 
of  the  county  borough  of  Leicester,  who 
subsequently  sat  as  members  of  the  com- 
pensation authority,  with  other  Justices 
personally  inspected  the  Duke  of  Rutland 
beerhouse  ana  all  the  other  licensed  pre- 
mises within  a  radius  of  100  yards  there- 
from, and  reported  the  licence  of  the  said 
beerhouse  to  the  compensation  authority. 
At  the  hearing  before  the  compensation 
authority  the  facts  stated  in  the  report  of 
the  licensing  justices  were  proved  on  oath. 
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The  report  stated  that  there  were  three 
rooms  for  the  use  of  the  public : 

(1}  The  taproom,  13  ft.  2  in.  by  14  ft.  8  in. ; 
height,  8  ft.  3  in. 

(2^  Smoking  room,  11  ft.  7  in.  by  13  ft.  ; 
height,  8  ft  3  in. 

(3)  Bar,  7  ft.  9  in.  by  7  ft  8  in. ;  height, 
8  ft  3  in. 

That  there  were  fifteen  houses  within  a 
radius  of  200  yards  from  the  said  beer- 
house, and  that  the  rateable  value  was  £40, 
and  that  such  rateable  value  was  lower 
than  that  of  other  houses  in  the  neighbour- 
hood. The  tenant  proved  that  his  takings 
were,  in  1903,  £329  10«.  8d. ;  in  1904, 
£346  13«.  lid ;  and  in  1905,  £389  14«.  6d. 

The  compensation  authority  refused  to 
renew  the  licence,  and  the  present  rules  nisi 
were  then  obtained  by  John  William  Whit- 
more,  the  licensee. 

If.  Avoty,  K.C.,  and  McCurdy^  showed 
cause.— The  whole  point  here  is  whether 
there  was  any  evidence  of  differentiation 
before  the  compensation  authority  in  re^rd 
to  this  house  and  the  others  in  the  neigh- 
bourhood. The  facts  in  the  report  were 
proved  on  oath  before  them.  That  showed 
there  were  fifteen  other  houses  within  200 
yards  and  that  it  was  the  lowest  rated  of 
the  lot  This  was  quite  sujBicient  evidence 
to  enable  the  compensation  authority  to  re- 
fuse the  licence.  The  principle  ruling  such 
cases  is  laid  down  in  R,  v.  BHnhvmUr 
(1906).  71  J.  P.  1  ;  K  v.  Tdhnrst,  [1905] 
2  K.  B.  478  ;  69  J.  P.  318 ;  Bavm  v.  8(mik- 
ampUm  JJ,,  [1904]  1  K.  B.  430 ;  68  J.  P.  68. 

DanckwerUy  K.G.,  and  Powers^  in  support 
of  the  rules. — ^There  is  no  real  evidence  here 
to  differentiate  this  house  from  others. 
There  is  no  fault  to  be  found  with  the  house 
except  that  the  rooms  are  small  There 
was  no  complaint  as  to  it,  and  the  takings 
have  increased  each  year  since  1903.  The 
rateable  value  is  not  sufficient,  especially  as 
it  is  compared  with  fully  licensed  houses, 
this  being  only  a  beerhouse. 

Alvebstone,  L.C.J.— I  am  clearly  of 
opinion  that  these  rules  must  be  discharged. 
Tnere  is  now,  in  view  of  the  decisions  I  am 
about  to  refer  to,  no  difficulty  in  this  case. 
The  decisions  of  this  court  in  Haven  v.  South- 
ampton JJ,i  supra;  E,y.  Tolhurst,  supra, 
ana  jB.  v.  thrinkioater,  supra,  have  been 
approved  by  the  Court  of  Appeal.  Those 
decisions  laid  down  the  principle  that  there 
must  be  some  legal  evidence  on  which  the 
compensation  authority  must  act,  and  it 
would  be  a  strong  thing  to  say  tnat  there 
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was  no  such  evidence  in  the  present  case, 
where  the  facts  in  the  report  were  nroved 
on  oath  and  the  licensee  was  called  as  a 
witness  and  had  an  opportunity  of  cross- 
examining  the  witnesses.  It  was  proved 
this  was  a  house  of  small  accommodation, 
the  takings  only  about  £1  a  day,  and  fifteen 
other  licensed  houses  within  a  raidius  of  200 
yards.  It  is  impossible  to  say  there  was  no 
evidence  before  the  compensation  authority 
on  which  they  were  entitled  to  act 

Ridley,  J.— I  agree.  It  is  important  to 
see  the  size  of  the  rooms,  and  I  think  the 
justices  might  fairly  say  the  public  rooms 
were  too  small  for  licensed  premises.  Also 
the  rateable  value  was  proved  at  £40,  and 
the  rateable  value  of  another  house  only 
eighty  yards  off  was  £45.  That  is  evidence 
of  differentiation. 

Dakling,  J.— I  agree. 

Bules  discharged. 

Solicitors  for  the  justices:  Smith, 
Fawdon  &  Low,  for  T.  Wright,  Leicester. 

Solicitors  for  the  appellant :  Henry  Clark- 
son  &  Sons,  for  Herbert  Simpson,  Leicester. 
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November  1,  1906. 

(Before  Alvebstonb,  L.C.J.,  Ridley 
and  DARLmo,  JJ.) 

Rex    v.    Caetee    and    Othees, 
Bedford  JJ. 

Licensing  —  Compensation  fund  —  Hotel — 
"  Premises  used  for  purposes  to  which 
the  holding  of  a  licence  is  auxiliary" 
— Exemption  from  chargeability  at 
maximum  rate— Licensing  Act,  1904 
(4  Edw.  7,  c  23),  Sched.  L  -Inland 
Revenue  Act,  1880  (43  &  44  Vict  c.  20), 
s.  43  (4). 

An  hotel  does  not  come  within  the  expression 
^^  premises  .  .  .  ttsed  for  any  other 
purpose  to  which  the  holding  of  a  licence 
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is  merely  atixiliary  "  used  in  the  note  to 
the  First  Schedule  of  the  Licensing  Act^ 
1904. 

Rules  nisi  for  writs  of  certiorari  to 
remove  into  the  High  Court  for  the  pur- 
pose of  being  quashed  certain  certificates 
made  b^  the  licensing  Justices  of  Bedford 
exempting  certain  hotels  at  Bedford  from 
liability  to  be  charged  at  the  maximum 
rate  to  the  compensation  fund  under  the 
Licensing  Act,  1904.  The  case  concerning 
the  Swan  Hotel,  High  Street,  Bedford, 
was  the  only  one  argued,  it  beins  admitted 
that  the  other  cases  must  follow  the 
decision  in  that  case.  The  hotel  in  ques- 
tion was  a  licensed  hotel  containing  twenty- 
three  letting  bedrooms  and  eight  bedrooms 
for  the  staff,  besides  two  drawing-rooms, 
dining,  commercial,  coffee,  smoking,  reading 
and  market  rooms.  There  were  also  three 
large  stock  rooms,  which  were  used  by 
commercial  travellers  for  the  exhibition  of 
their  goods  to  customers.  A  very  large 
posting  business  was  done,  and  there  was 
stabling  for  forty-two  horses  with  four 
carriage  sheds.  There  were  also,  in  addition, 
certain  portions  of  the  premises  of  greater 
annual  value  than  £25,  namely,  a  large 
public  bar  approached  from  the  main  street 
through  the  hotel  entrance  and  from  the 
gateway  entrance,  and  also  a  taproom  and 
serving  bar  in  the  stable  yard,  approached 
from  the  gateway  entrance,  which  were  set 
apart  and  used  as  an  ordinary  public- 
house  for  the  sale  and  consumption  therein 
of  liquors,  which  liquors  were  sold  to  and  con- 
sumed by  members  of  the  public  other  than 
guests  or  travellers.  The  annual  value  of  the 
whole  of  the  said  premises  taken  for  the  pur- 
poses of  the  publican's  licence  duty  was  £600. 
An  application  was  made  by  the  pro- 
prietor of  the  Swan  Hotel,  under  the  note  to 
the  First  Schedule  of  the  Licensing  Act. 
1904,  to  the  licensing  justices,  who  granted 
a  certificate  to  the  effect  that  the  licensed 
premises  were  used  for  purposes  to  which 
the  holding  of  a  licence  was  merely 
auxiliary,  and  stated  that  they  were  of 
opinion  tliat  two-thirds  of  the  rate  charged 
in  other  cases  was  the  proper  rate  in  respect 
of  the  said  premises.  The  compensation 
authority  then  applied  for  the  rule  nisi  for 
a  writ  of  certiorari  to  bring  up  and  quash 
the  certificate.  There  was  an  aflSdavit  by 
the  holder  of  the  licence  that  the  licence 
was  merely  auxiliary  to  the  purposes  of  the 
premises,  and  that  the  total  takings  at  the 
oar  and  taproom,  including  liquor  serv^  to 
the  smoking  and  billiard  room,  were  less  than 
one-third  of  the  total  takings  in  the  hotel.' 
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The  First  Schedule  to  the  Licensing  Act, 
1904  (4  Edw.  7,  c.  23),  after  setting  out  the 
maximum  rate  of  charge  to  the  comx>ensa- 
tion  fund  with  regard  to  the  annual  value 
of  the  premises,  enacts:  "The  rate  of 
chargje  in  the  case  of  an  hotel  or  other 
premises,  to  which  sub-section  (4)  of  section 
forty-three  of  the  Inland  Risvenue  Act, 
1880,  applies,  shall  be  one-third  of  that 
charged  m  other  cases,  and,  in  the  case  of 
any  licensed  premises  which  are  certified  by 
the  lustices  of  the  licensing  district  on  the 
application  of  the  holder  of  the  licence  to 
be  used  onl^  as  public  gardens,  picture 
galleries,  exhibitions,  places  of  public  or 
private  entertainment,  railway  refreshment 
rooms,  bona  fide  restaurants  or  eating 
houses,  or  for  any  other  purpose  to  which 
the  holding  of  a  licence  is  merely  auxiliary, 
such  rate,  not  less  than  one-third  of  that 
charged  in  other  cases,  as  the  justices  think 
proper  under  the  circumstances." 

The  Inland  Revenue  Act,  1880  (43  & 
44  Vict.  c.  20),  s.  43  (4),  enacts :  "  Where  m  the 
case  of  premises  of  the  value  of  fifty  pounds 
or  upwards  it  shall  be  i)roved  to  the  satis- 
faction of  the  Commissioners  that  the 
premises  are  structurally  adapted  for  use  as 
an  inn  or  hotel  for  the  reception  of  guests 
and  travellers  desirous  of  dwelling  therein, 
and  are  mainly  so  used,  the  amount  of  duty 
to  be  paid  on  a  licence  to  retail  spirits  shall 
not  exceed  twenty  pounds.  Provided  that 
the  relief  under  this  sub-section  shall  not  be 
given  in  case  any  portion  of  the  premises  is 
set  apart  and  used  as  an  ordinary  public- 
house  for  the  sale  and  consumption  therein 
of  liquors,  and  the  annual  value  of  such 
portion,  in  the  opinion  of  the  Commis- 
sioners, exceeds  twenty-five  pounds." 

F.  E,  Smith  showed  cause.— The  licensing 
iustices  were  right.  Hotels  get  litde  or  no 
benefit  from  the  suppression  of  public-house 
licences,  and  are  entitled  to  this  exemption. 

Danckwerts.  K.C.,  and  Stimson,  in  sup- 
port of  the  rule.— This  hotel  is  not  entitled 
to  this  exemption.  The  part  of  the  pre- 
mises set  apart  for  public-house  trade  is 
admittedly  over  £25  in  annual  value,  and 
"  hotels  "  are  not  mentioned  in  the  Schedule 
in  the  class  of  things  to  which  a  licence  is 
auxiliary. 

Alverstonk,  L.C.J.— This  case,  to  my 
mind,  presents  vei^  considerable  difficulties, 
and  if  it  depended  upon  any  authorities  or 
upon  any  matters  from  which  I  could  get 
further  light  by  examination  or  considera- 
tion, I  should  certainly  have  liked  to  have 
taken  further  time  to  think  it  over ;  but, 
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inasmuch  as  it  is  a  very  important  point, 
and  I  have  no  doubt  will  go  further,  I 
would  rather  give  my  reasons  while  the 
very  clear  arguments  on  the  two  sides  are 
present  to  my  mind.  Upon  the  whole, 
with  very  ^eat  doubt,  I  have  come  to 
the  conclusion  that  the  contention  of 
Mr.  Danchwerts  is  right,  and  that  these 
rules  must  be  made  absolute.  I  attach  no 
importance  to  the  absence  of  the  word 
"only"  in  the  certificate.  I  asked  Mr. 
JJanckwerU  whether  he  wished  me  to  decide 
it  upon  such  a  point,  and  he  very  properly 
said  he  did  not,  but  the  argument  which  he 
based  upon  it  really  falls  to  the  ground 
when  you  look  at  the  form  ;  but  that,  after 
all,  is  only  a  form,  namely,  Form  26,  to 
which  he  called  our  attention.  That  was  a 
form  in  which  the  framers  of  the  form,  who 
were  only  giving  a  guide,  were  thinking  of 
the  second  branch  of  this  clause  in  the 
Schedule.  They  say  "certify  that  the 
licensed  premises  specified  below  are  used 
only  as  [state  whether  public  gardens, 
picture  gsQleries,  or  as  the  case  may  be]." 
Therefore  it  is  quite  plain  that  they  were 
not  attempting  to  give  an  exhaustive  form 
which  could  be  used  in  every  case,  or  to 
si)ecify  particular  words.  Therefore  I  deal 
with  the  substantial  matter,  namely,  whether 
hotels  are  entitled  to  exemption.  Now, 
that  depends  whether  they  can  be  brought 
within  the  third  class,  namely,  "licensed 
premises  which  are  certified  by  the  justices 
of  the  licensing  district  on  the  application 
of  the  holder  of  the  licence  to  be  used  for 
any  other  purpose  to  which  the  holding  of 
a  licence  is  merely  auxiliary."  I  think, 
speaking  of  this  kind  of  establishment  at 
the  present  day,  that,  but  for  the  distinction 
which  has  been  drawn,  founded  upon 
sub^s.  (4)  of  s.  43  of  the  Inland  Revenue  Act 
of  1880,  no  person  would  sav  that  with  an 
ordinary  hotel  the  holding  of  a  licence  was 
merely  auxiliary.  I  should  have  thought 
that  under  ordinary  circumstances,  having 
regard  to  the  fact  that  such  a  large  pro- 
portion of  hotels  are  licensed  and  that  the 
!>oarding  houses^  the  temperance  hotels, 
and  other  institutions  which  are  not  licensed 
are  the  exception  and  not  the  rule,  that  it 
would  be  thought  by  people  framing  the 
Acts  of  Parliament  that  the  licence  is  not 
only  not  merely  auxiliary,  but  it  is  a  very 
important  part  of  the  business  of  an  hotel. 
I  think  that  that  argument  to  a  certain 
extent  must  be  borne  in  view  when  we  are 
considering  the  three  limbs  of  this  para- 
graph in  the  Schedule,  and  we  remember 
that  hotels  are  mentioned  in  the  first  part 
of  it.    I  never  like  to  attach  too  much 
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importance  to  the  inclusion  of  a  i>articular 
word  and  its  non-appearance  in  other 
clauses,  because  from  a  very  long  experience 
I  know  the  difficulty  of  drafting  these  Bills, 
and  how  words  do  get  put  in  sometimes, 
and  how  sometimes  words  get  left  out, 
there  being  at  the  time  no  direct  intention 
of  basing  any  great  argument  on  the  exclu- 
sion or  inclusion  of  any  particular  word.  But, 
still  dealing  with  this  particular  subject- 
matter,  I  think  it  must  be  looked  at  as  a 
whole,  and  in  this  particular  case,  for  reasons 
which  I  will  endeavour  to  express  as  clearly 
as  I  can,  I  think  the  non-inclusion  or  the 
omission  of  the  word  "hotel"  from  the 
latter  clauses  is  of  importance.  Now  at 
the  time  this  Act  was  passed,  to  the  know- 
ledge of  the  legislature,  as  appears  on  the 
face  of  Sched.  I.,  sub-s.  (4)  of  s.  43  of  the 
Act  of  1880  was  operative.  That  was  a 
section  which  gave  to  hotels  above  the 
value  of  £50,  structurally  adapted  and 
mainly  used  as  "an  inn  or  hotel  for  the 
reception  of  guests  or  travellers  desirous  of 
dwelling  therein,"  a  less  rate  of  payment  in 
respect  of  certain  duties,  the  amount  being 
limited  to  £20  instead  of  an  ad  valorem  on 
the  annual  value,  subject  to  the  condition  that 
the  portion  of  the  premises  set  apart  and  used 
as  an  ordinary  puolic-house  for  the  sale  and 
consumption  of  liquors  should  not  exceed  £25 
in  annual  value.  Now  that  was  the  state  of 
things  when  Parliament  had  to  consider  this 
Licensing  Act  of  1904.  They  were  minded 
to  fi^ve  certain-  exceptions,  and  accordingly, 
having  provided  by  sub-s.  (1)  of  s.  3  that 
the  Quarter  sessions  shall  impose,  in  respect 
of  all  existing  on-licences  renewed  in  respect 
of  premises  m  their  area,  the  charges  or 
rates  not  exceeding  the  scale,  they  gave 
directions  which  are  in  the  words  I  am 
about  to  read  with  regard  to  the  applica- 
tion of  that  scale.  Now  the  first  class  is 
the  class  of  licensed  premises  which  are 
entitled  to  the  protection  of  sub-s.  (4)  of 
s.  43  of  the  Act  of  1880.  It  is  agreed  that 
that  is  limited  to  the  case  where  the  bar,  or 
the  public-house  part  of  the  premises,  or  to 
use  the  exact  words  of  sub-s.  (4),  "  the  pre- 
mises set  apart  and  used  as  an  ordinary 
public-house  for  the  sale  and  consumption 
of  liquors,"  is  less  than  £25  in  annual  value. 
They  are  to  have  the  benefit  of  a  rule  which 
cuts  down  their  rate  of  charge  to  one-third  of 
that  which  would  be  charg^  in  other  cases, 
and  I  am  very  much  pressed  by  Mr.  Smith's 
argument,  and  that  is  what  has  raised  grave 
doubt  in  my  mind,  that  if  you  consider  that 
that  class  of  premises  is  entitled  to  come 
within  the  exemption  that  should  take  it 
down  to  one-third,  you  might  well  have 

H  3  101 


THE   JUSTICE   OF  THE   PEACE. 


Rex  v.  Carter  and  Others,  Bedford  J  J. 

expected  an  exemption  in  a  less  degree  to 
be  given  in  respect  of  hotels  where  the 
valae  of  the  part  of  the  premises  used 
exclusively  for  a  public-house  is  above  £25. 
I  confess  I  was  for  a  time  very  much  im- 
pressed by  what  was  said,  treating  it  as  a 
graduated  scale,  that  although  they  mi^ht 
not  be  entitled  to  claim  the  full  reduction 
of  two-thirds,  if  they  can  fairly  be  within 
the  language  of  the  two  succeeding  limbs 
of  this  paragraph,  they  ought  to  get  some 
protection.  Then  the  second  class  is  that 
"  in  the  case  of  any  licensed  premises  which 
are  certified  by  the  justices  of  the  licensing 
district  on  the  application  of  the  holder  of 
the  licence  to  be  used  only  as  public 
gardens,  picture  galleries,  exhibitions, 
places  of  public  or  private  entertainment, 
railway  refreshment  rooms,  bona  fide 
restaurants  or  eatinf^  houses."  Of  course, 
there  is  no  difficulty  m  dealing  with  public 
gardens,  picture  galleries,  exhibitions  or 
places  of  public  or  private  entertainment. 
Those  are  cases  in  which  people,  being 
attracted  to  go  and  see  pictures,  get  hungry 
and  thirsty  and  want  some  refreshment; 
in  the  same  way  they  are  exhausted  by 
concerts,  and  many  pnvate  entertainments 
as  well  as  public  entertainments  exhaust 
people  a  good  deal,  and  accordingly  they 
want  something  to  eat  and  drink.  There- 
fore it  is  quite  easy  to  see  why  those  were 
subject  to  a  lesser  rate  of  charge.  Perhaps 
the  same  observation  applies  to  railway 
refreshment  rooms.  Refreshment  rooms 
are  provided  for  travellers  of  all  sorts  and 
kinds ;  man^  of  them  want  refreshments 
other  than  intoxicating  liquors,  and  the 
refreshment  rooms  are  Kept  independently 
of  the  licence,  except  that  a  large  number 
of  travellers  desire  to  have  intoxicating 
liquors  or  excisable  liquors.  I  have  felt 
the  very  gravest  difficulty  with  regard  to 
'*6o7ta  fide  restaurants  or  eating  houses," 
because,  to  a  very  large  extent,  tneir  busi- 
ness is  more  closely  connected  with  the  sale 
and  consumption  of  excisable  liquors  than 
the  ordinary  business  of  hotels.  The  only 
reason  I  can  think  why  the^r  were  put  in  by 
themselves  is  that  here  again  people  go  for 
refreshment,  go  for  eating-*and  they  are 
named — I  do  not  think  one  can  say  much 
more  than  that— they  are  named  as  being 
entitled  to  consideration  by  the  justices. 
Now,  coming  to  the  words  under  which 
Mr.  Smith  naturally  contends  he  comes, 
"  Any  licensed  premises  used  for  any  other 
purpose  to  which  the  holding  of  a  licence  is 
merely  auxiliary."  Can  I  lairly  construe 
those  words  as  including  hotels  ?  I  do  not 
adopt  Mr.  Danckwerts*  argument  that  the 
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word  "  only  "  should  be  applied  to  the  words 
"  for  any  other  purpose,"  and  of  course  I  do 
not  decide  on  the  eround  that  the  certificate 
does  not  contain  tne  word  "  only."  I  doubt 
very  much  whether  the  word  "only"  was 
meant  to  be  inserted  with  that  meaning  there, 
but  it  seems  to  me  to  point  to  a  different 
class  of  purpose  than  that  which  has  already 
been  specifically  dealt  with  by  the  name  of 
"  hotel,"  by  the  name  of  "  restaurant,"  and 
by  the  name  of  "  eating  house,"  and  £  am 
to  a  certain  extent  rather  impressed  by  the 
general  argument  that  Mr.  Dancku^erts  has 
based  upon  sub-s.  ^4).  He  said :  "  When 
you  get  an  hotel  witn  so  large  a  part  of  its 
premises  used  for  the  purposes  of  an  ordi- 
nary public-bouse,  the  line  must  be  drawn 
somewhere,  and  the  line  being  drawn  at 
£25,  then  the  legislature  have  considered 
that,  at  any  rate  for  the  purposes  of  the 
Act  of  188a  it  was  not  entitled  to  any  pro- 
tection. It  may  well  be  ih&t  then  the 
public-house  purpose  affects  the  premises 
to  such  an  extent  that  they  ought  not  to 
claim  any  exemption."  It  is  for  that  reason, 
among  others  tnat  I  have  stated,  dealing 
with  tnis  schedule  as  fairly  as  I  can,  I  think 
that  if,  having  mentioned  hotel  in  the 
earlier  part  they  intended  to  bring  any 
hotel  under  the  last  part,  some  more  clear 
indication  of  the  purpose  would  have  been 
given.  I  cannot  help  thinking,  taking  the 
"  purpose  for  which  the  holding  of  a  licence 
is  merely  auxiliary,"  is  not  sufficient  to 
allow  us  to  include  hotels,  especially  having 
re^rd  to  the  fact  that  the  class  of  hotels 
which  have  got  a  bar  to  a  certain  extent  or 
to  a  certain  value  is  mentioned  in  the 
earlier  part  of  the  section.  In  all  proba- 
bility the  legislature  must  have  adopted  an 
argument  by  the  persons  who  framed  this 
language  that  there  may  be  other  similar 
purposes  to  which  the  holding  of  a  licence 
IS  so  auxiliary  Tand  it  appears  there  may  be 
one  or  two  others)  that  it  ought  not  to 
treat  them  as  being  public-house  premises 
at  all.  I  hope  I  have  stated  my  reasons 
clearly.  I  am  fully  appreciative  of  the 
difficulties  of  the  csbc  and  the  weight  of 
the  arguments  which  Mr.  Smith  properly 
put  before  us  ;  but  the  best  consideration  I 
can  give  to  the  matter  will  not  enable  me 
to  say  that  this  hotel,  having  an  ordinary 
public-house  attached  to  it  above  the  annual 
value  of  £25,  comes  within  the  exemption 
which  entitles  the  iustices  to  put  a  less  rate 
of  charge  upon  it  than  upon  other  premises. 
Therefore,  these  rules  must  be  made  ab^lute. 

Ridley,  J.— I  have  come  to  the  same 
conclusion  as  my  lord,  but  I  may  say  I  have 
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had  a  great  deal  of  difficulty  in  this  case.  I 
at  first  thought  that  there  was  a  great  deal 
in  the  point  of  view  that  Mr.  Smith  urged 
uiK)n  us,  when  he  said  that  the  intention  of 
this  Schedule  was  this  :  that  in  the  case  of 
hotels  above  £50  in  value,  but  with  a  bar 
not  exceeding  £25  in  value,  there  was  to  be 
only  one- third  charged,  that  they  were  put 
aside  and  put  into  a  separate  list,  but  that 
all  other  hotels,  if  they  came  within  the 
definition — ^as  he  argued  that  they  did— given 
to  the  words  in  the  remaining  part  of  the 
Schedule,  would  be  entitled,  along  with  the 
other  premises  and  places  mentioned  in  the 
Schedule,  to  such  rdief  as  the  magistrates 
might  think  proper  to  give  them ;  that  is 
to  say,  that  the  hotels  of  the  particular 
class  which  I  have  mentioned  were  in  the 
first  sentence  of  the  Schedule,  and  other 
hotels  which  were  not  so  included  were  in 
the  second  part.  I,  however,  think,  on  con- 
sidering the  matter  as  fully  as  I  have  been 
able  to  do,  that  that  is  not  a  sound  argument. 
I  do  not  place  any  reliance  on  one  of  the 
arguments  of  Mr.  DanchwerU^  which  was 
that  the  word  "  only  "  is  to  be  imported  after 
the  words  **  eating-houses,"  so  as  to  read 
"  or  only  for  any  other  purpose."  I  think 
it  would  be  putting  a  false  construction  on 
the  words  to  say  that.  I  should  think  that 
it  means,  after  specifying  certain  classes 
such  as  picture  galleries,  exhibitions,  places 
of  public  and  pnvate  entertainment,  refresh- 
ment rooms,  restaurants,  and  so  forth,  to 
constitute  such  places,  as  Mr.  Smith  said,  as 
a  class,  and  using  the  word  "  only  "  with 
regard  to  them,  to  put  in  a  comprehensive 
phrase,  places  usea  for  any  other  purpose 
lor  whicn  the  holding  of  a  licence  is  merely 
auxiliary.  It  is  not  necessary  to  read  the 
word  **  only  "  again  there  in  that  place,  and 
I  do  not  accede  to  the  argument  that  it 
should  be.  but,  although  it  is  not  read  in 
thercL  we  nave  got  to  consider  whether,  in  a 
schedule  of  this  kind,  the  words  '*any 
licensed  premises  used  for  any  other  pur- 
pose to  which  the  holding  of  a  licence  is 
merely  auxiliary*'  do  include  an  hotel. 
Now  I  think,  of  course,  that  the  words 
"any  licensed  premises"  certainly  include 
an  hotel,  and  it  may  be  argued,  although  I 
should  have  some  hesitation  in  acceding  to 
the  argument,  that  an  hotel  is  a  licensed 
house  or  premises  used  for  a  purpose  to 
which  the  holding  of  a  licence  is  merely 
auxiliary  in  this  sense,  that  if  you  are  to 
distinguish  an  hotel  from  what  is  commonly 
known  as  a  public-house,  there  is  this 
difference  in  the  two  cases :  that  the  licence 
and  the  sale  of  the  liquors  u^der  that 
licence  is,  in  the  public-house,  which  is  sub- 
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ject  to  the  Licensing  Act  of  1904,  the  main 
object  of  the  existence  of  the  premises, 
whereas,  in  the  hotel,  it  is  but  an  auxiliary, 
in  this  sense,  that  there  is  a  ^reat  deal  oi 
other  business  done  which  could  be  done, 
and  is  done,  altogether  independently  of  the 
licence.  There  is  the  lodging,  the  eating 
and  the  entertaining,  and  a  vanety  of  things 
which  take  place  in  an  hotel  which  have 
nothing  to  do  with  the  licence.  That  cannot 
be  said  to  be  the  case,  as  I  think,  with  regard 
to  a  public-house,  therefore  I  think  there  is 
a  distinction  in  the  two  cases,  and  I  am  not 
sure  that,  if  the  words  stood  by  themselves 
in  some  section  which  has  not  theretofore 
dealt  with  the  case  of  an  hotel,  I  might  not 
have  come  to  the  conclusion  that  by  a  large 
construction  of  those  words  you  could  get 
an  hotel  within  the  meaning  of  them ; 
but  here  we  have  got  a  schedule  which 
deals  with  hotels  at  the  beginning,  and  it 
deals  with  hotels  by  reference  to  s.  43  of 
the  Inland  Revenue  Act,  1880.  Now,  ac- 
cording to  Mr.  Smith's  contention,  if  what 
he  says  is  correct  here,  having  got  hotels 
over  £50  with  a  bar  less  than  £25,  entitled 
to  the  protection  of  only  one-third,  all  the 
other  hotels  which  do  not  come  within  that 
category  are  to  have,  not  the  same  relief, 
but  the  relief  which  other  places,  to  which 
a  licence  is  merely  auxiliary,  are  entitled. 
Nothing  could  have  been  easier,  if  that  was 
the  intention  of  the  legislature,  than  to  say 
so.  It  would  have  been  necessary  merely 
to  add,  ^'and  in  the  case  of  other  hotels 
which  are  not  within  the  section  of  the 
Inland  Revenue  Act,  1880,  the  rule  is  to 
apply  which  is  there  applied  to  the  restau- 
rants, eating  houses,  and  so  forth.  There- 
fore there  was  one  very  simple  way  of  saying 
that  such  hotels  as  the  present  were  to  be 
entitled  to  this,  what  I  may  call  secondary 
privilege,  which  was  not  adopted ;  but,  ac- 
cording to  the  argument  before  us,  the 
words,  although  not  so  clear,  and  although 
not  directed  to  the  purpose,  as  I  am  saying 
they  might  have  been,  still  do  include  such 
a  place.  I  think  on  the  best  consideration  I 
can  give  to  it,  they  do  not.  I  think  if  you 
put  down  these  picture  galleries,  exhibi- 
tions, places  of.  public  and  private  enter- 
tainment, railway  refreshment  rooms, 
restaurants  and  eating  houses,  you  are 
making  a  list  of  places  to  which  the  licence 
is  so  clearly  auxiliary  that  they  really  stand 
in  a  class  by  themselves  as  distinguished 
from  an  hotel,  in  which,  as  Mr.  I)anck' 
werts  says,  if  there  be  a  oar  at  all  in  the 
nature  of  a  public-house  bar,  there  is,  at  all 
events,  a  use  of  that  bar  and  a  direct  use  of 
the  licence  which  is  not  merely  auxiliary. 
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I  think  an  hotel  is  in  that  way,  because 
there  is  such  a  bar  and  such  a  consumption 
of  liquor,  in  an  independent  and  different 
list  to  such  places  as  are  mentioned  in  the 
Schedule,  namely,  picture  galleries,  exhibi- 
tions and  so  forth.  I  therefore  come  to  the 
conclusion  that  this  hotel  was  not  entitled 
to  the  relief,  but  I  must  say,  as  I  said  at  the 
beginning,  and  must  repeat,  not  without  a 
good  deal  of  hesitation. 

DABLmo,  J.— I  am  of  the  same  opinion. 
To  me  it  appears  that  the  result  of  these 
various  provisions  in  these  two  Acts  of  Par- 
liament IS  this :  all  licensed  premises  would 
be  chargeable  with  this  ch&rge  prima  faciey 
and  all  holders  would,  prima  /aciej  be  so 
chargeable,  because  I  do  not  think  it  coald 
be  properly  certified  of  any  hotel  that  it 
was  used  for  purposes  to  which  the  holding 
of  a  licence  is  merely  auxiliary.  It  seems 
to  me  that  it  is  in  the  nature  of  an  hotel 
that  it  should  be  a  licensed  house.  If  a 
place  has  not  got  a  licence  it  is  not,  in  com- 
mon language,  called  an  hotel ;  it  is  called 
a  private  hotel  or^  some  other  name  of  that 
kind.  To  my  mind  an  hotel  connotes  a 
house  in  which  you  may  stay,  and  which 
has  a  licence  for  the  sale  of  excisable 
liquors.  That  being  so  all  hotels  would  be 
chargeable,  and  there  would  be  then  no 
partial  exemption  for  any  of  them  *  but  that 
IS  provided  against  by  the  words  in  this 
Schedule :  "  The  rate  of  charge  in  the  case 
of  an  hotel  or  other  premises  to  which  sub- 
section (4)  of  section  forty- three  of  the  Inland 
Revenue  Act,  1880,  applies,  shall  be  one-third 
of  that  charged  in  other  cases."  Now,  seeing 
that  all  hotels  are  chargeable,  that  recog- 
nises that  there  are  certain  hotels  which  are 
recognised  by  the  Licensing  Act  as  being 
entitled  to  relief  from  the  charge  for  the 
extinction  of  a  licence,  and  those  are  hotels 
mentioned  in  sub-s.  (4),  which  are  over  £60 
in  value,  if  the  part  set  apart  and  used  as 
an  ordinary  public-house  is  not  worth  more 
than  £25  a  year,  then  relief  is  ^ven.  It 
seems  to  me  that  the  result  of  this  legisla- 
tion is  to  leave  all  other  hotels  absolutely 
without  that  partial  exemption,  and  abso- 
lutely without  any  such  exemption  as  is 
conferred  upon  certain  other  tnings,  not 
hotels  at  all,  that  is  to  say,  licensed  pre- 
mises used  only  as  public  gardens,  picture 
galleries,  exhibitions,  places  of  public  or 
private  entertainment,  railway  refreshment 
rooms^  restaurants  and  eating  houses— all 
of  which  are  mentioned — or  for  a  purpose 
which,  to  my  mind,  does  not,  and  cannot, 
include  an  hotel  properly  so-called.   There- 
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fore  I  agree  with  my  lord  and  my  brother 
Ridley. 

Bute  absolute. 

Solicitors  for  thejustioes :  F.  Venn  &  Co., 
for  W.  W.  Marks,  Bedford. 

Solicitors  for  the  respondents :  Godden, 
Son  and  Holme,  for  Conquest  and  Clare, 
Bedford. 
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November  5,  1906. 

(Before  Alverstone,  L.C.J.,  Ridley  and 
Daklino,  J  J.) 

Connor  v.  Quest. 

Sunday  trading — Sunday  Observance  Act, 
1677  (29  Car.  2,  c.  7),  s.  1— Shopkeeper 
— Ordinary  calling — Fourteen  years  of 
age— Evidence. 

The  appellant  vhm  convicted  under  the 
Sunday  Observance  Act.  1677,  of  exer- 
cising  certain  worldly  lahour,  business 
and  worhy  the  same  not  being  a  work 
of  necessity  or  charity.  The  evidence 
moived  that  on  a  certain  Sunday  the 
appellant's  shop  wa»  open  from  1.20  to 
10  o.wi.,  and  various  persons  entered 
ana  purchased  different  articles  from 
the  man  in  charge,  who  was  selling  on 
behalf  of  the  appellant,  but  the  appellant 
was  not  himself  w-esent.  The  appellant 
not  aiUy  had  the  shop  in  questtouy  btit 
was  a  beer  retailer  in  another  toum  and 
a  cycle  repairer.  No  evidence  was  given 
for  the  appellant,  and  he  ufcu  not 
personally  present  at  the  hearing. 

Held  that  there  vhis  no  ground  for  inter- 
fering with  the  conviction. 

Case  stated  by  us,  the  undersigned  Walter 
Norton,  Howard  Aston  Allport,  and  William 
Batty,  three  of  his  Majesty's  justices  of 
the  pe&ce  acting  in  and  for  the  Staincross 
division  of  the  county  of  York,  under  the 
statute  42  <fe  43  Vict  c.  49,  at  the  request  of 
James  Connor,  the  appellant,  he  being  a 
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person  dissatisfied  with  oar  determination, 
as  being  erroneous  in  point  of  law,  of  an 
information  heard  and  determined  by  us  on 
the  25th  day  of  May,  1906,  wherein  he  was 
charged,  that  he,  on  the  13th  day  of  Ma^, 
being  the  Lord's  Da;jr,  at  Monk  Bretton,  in 
the  said  division,  did  unlawfully  do  and 
exercise  certain  worldly  labour,  business  and 
work,  the  same  not  being  a  work  of  necessity 
or  charity,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided, 
and  whereupon  we  convicted  the  said  James 
Connor,  and  fined  him  a  penalty  of  five 
shillings  and  costs. 

And  the  said  James  Connor  having  given 
the  prescribed  notices  and  entered  into  the 
recognizances  fixed  by  us  to  prosecute  the 
appeal. 

We  the  said  justices  state  and  declare 
that  on  the  hearing  of  the  said  information 
before  us  at  the  Court  House  in  Barnsley 
on  the  25th  day  of  May,  1906,  the  following 
facts  were  proved  or  aamitted : 

The  informant,  Arthur  Charles  Quest, 
conducted  his  own  case,  and  the  said  James 
Connor  did  not  appear  before  us  in  person, 
but  by  his  solicitor,  Arnold  Muir  Wilson  of 
Sheffield,  who  produced  the  summons  served 
upon  the  said  J  ames  Connor  to  appear  before 
us  on  25th  day  of  Maj,  1906,  to  answer  the 
said  complaint  hereinafter  set  out,  and 
explained  that  he  had  advised  the  said 
James  Connor  not  to  attend. 

The  case  proceeded,  and  the  following 
evidence  was  given  on  oath  before  us  in 
support  of  the  said  information. 

Edward  Hayes  said :  That  he  being  a 
police  constable  in  the  said  division  on  the 
26th  day  of  May,  1906,  personally  served 
the  said  James  Connor  at  Monk  Bretton 
with  a  true  copy  of  the  said  summons,  and 
afterwards  duly  endorsed  service  thereof  on 
such  summons.  That  at  1 .20  p.m.  on  Sunda;r, 
13th  day  of  May,  1906,  he  was  on  duty  m 
Back  Lane,  Monk  Bretton,  near  to  Connor's 
shop.  He  watched  for  some  time  and  saw 
several  persons  go  to  Connor's  shop  and 
purchase  oranges,  sweets  and  eggs.  At 
1.30  p.m.,  Police-sergeant  Oldroyd  came  up, 
and  Hayes  then  saw  a  child  purchase  some 
currants,  and  a  youth  tobacco.  He  went 
into  the  shop  and  saw  a  young  man  named 
Charles  Beckett  who  was  in  charge  of  the 
shop;  and  the  latter  made  a  communication 
to  him  about  Connor.  The  voung  man, 
Charles  Beckett,  was  a  railway  clerk  and  was 
seventeen  vears  of  age.  The  shop  remained 
open  until  10  p.m.  He  saw  Connor  on 
14th  May,  1906,  on  the  subject,  and  Connor 
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replied  that  he  was  doing  nothing  wrong  so 
long  as  he  himself  kept  away  from  the 
shop. 

Cfross-examined  by  Mr.  Wilson :  Connor, 
in  addition  to  the  shop  at  Monk  Bretton, 
where  he  carries  on  business  as  a  grocer 
and  general  dealer,  is  a  beer  retailer  at 
Barnsley.  He  is  also  a  cycle  repairer. 
Charles  Beckett  said  he  was  selling  on 
behalf  of  Connor  on  the  13th  instant. 

This  concluded  the  evidence  in  support  of 
the  information. 

The  said  James  Connor  did  not  give 
evidence,  nor  was  any  witness  called  on  his 
behalf,  nor  did  we  or  any  of  us  see  him 
during  the  hearing  of  the  information. 

The  said  Arnold  Muir  Wilson,  as  the 
solicitor  for  the  ^aid  James  Connor,  called 
for  the  original  information,  which  was  pro- 
duced by  our  clerk,  John  Carrington,  and 
read  to  us. 

The  following  is  an  exact  copy  of  the  said 
information  : 

"  The  West  Riding  of  the 
County  of  York. 
"  Division  of  Staincross. 

"The  21st  day  of  May,  1906.  The  infor- 
mation of  Arthur  Charles  Quest  of  Barnsley 
in  the  said  West  Riding,  superintendent  of 
police,  who  states  that  James  Connor  of 
Barnsley  in  the  said  West  Riding,  shop- 
keeper, on  the  13th  day  of  May,  1906,  being 
the  Lord's  Day,  did,  at  Mont  Bretton  in 
the  said  West  Kidin^,  unlawfully  do  and 
exercise  certain  worldly  labour,  business 
and  work,  in  his  ordinary  calling  of  a  shop- 
keeper, the  same  not  being  a  work  of 
necessity  or  charity,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  pro- 
vided. 

"A.  C.  Quest. 

"  Taken  before  me, 

"HowAKD  A.  Allport, 

"  Justice  of  the  Peace  for  the 

West  Riding." 

The  said  Arnold  Muir  Wilson  put  in 
evidence  the  copy  summons  issued  upon 
the  said  information,  and  served  upon  the 
said  James  Connor.  The  following  is  an 
exact  copy  of  such  summons  : 

"In  tbe  West  Riding  of  the  County  of 
York. 

"  Division  of  Staincross. 

"To  James  Connor  of  Barnsley,  in  the 
said  West  Riding,  shopkeeper. 

"  Information  ha.s  been  laid  this  day  by 
Arthur  Charles  Quest  of  Barnsley,  in  the 
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said  West  Riding,  superintendent  of  police, 
for  that  you,  on  the  13th  day  of  M^,  1906, 
being  the  Lord's  Day^  did  at  Monk  Bretton, 
in  the  said  West  Riaing,  unlawfully  do  and 
exercise  certain  worldly  labour,  business 
and  work,  the  same  not  being  a  work  of 
necessity  or  charity,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided. 

"  You  are  therefore  hereby  summoned  to 
appear  before  the  court  of  summary  juris- 
diction sitting  at  the  Court  House,  West^te, 
Barnsley,  in  the  said  West  Riding,  on  Friday 
the  26th  day  of  May,  1906,  at  half  past  eleven 
o'clock  in  the  forenoon,  to  answer  the  said 
information. 

"  Dated  21st  day  of  May,  1906. 

**  Howard  A.  Allport, 
"  Justice  of  the  Peace  for  the 
said  West  Riding." 

Whereupon  the  said  Arnold  Muir  Wilson 
submitted  to  us  the  following  points  of 
law : 

1.  That  the  information  and  summons 
disclosed  no  offence  within  the  statute 
29  Car.  2,  c.  7,  by  reason  of  there  being  no 
allegation  therein  that  the  defendant  was 
fourteen  years  of  age,  and  that  the  alleged 
labour,  business  or  work  was  in  his  ordinary 
calling. 

2.  There  was  no  evidence  offered  on  behalf 
of  the  prosecution  or  defence  as  to  the  age 
of  the  defendant 

3.  There  was  no  evidence  in  law  that  the 
alleged  labour,  business  or  work  was  in  the 
defendant's  ordinary  calling. 

4.  That  the  defendant  did  not  in  law  do 
or  exercise  any  worldly  labour,  business  or 
work  as  alleged  on  the  13th  day  of  May, 
1906,  contrary  to  the  said  statute. 

No  application  was  made  to  us  or  any  of 
us  to  amend  the  said  information  or  sum- 
mons in  any  way. 

We  overruled  the  .said  points  of  law,  and 
convicted  the  defendant. 

If  our  decision  on  the  above  points  of  law, 
or  any  of  them,  is  erroneous  in  law,  then  the 
said  conviction  is  to  be  quashed,  otherwise 
it  is  to  stand  of  full  force  and  virtue. 
Dated  6th  day  of  August,  1906. 

Walter  Norton. 
Howard  A.  Allport. 
Wm.  Batty. 

The  Sunday  Observance  Act,  1677,  by 
B.  1.  provides  that  no  tradesman,  artificer, 
workman,  labourer,  or  other  person  what- 
soever shall  do  or  exercise  any  worldly 
labour,  business  or  work  of  their  ordinary 
callings  upon  the  Lord's  day  or  any  part 
thereof  (works  of  necessity  and  charity  only 
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excepted)  and  that  every  person  being  of  the 
age  of  fourteen  years  or  upwards  offending  in 
the  premises  shall  for  every  such  offence 
forfeit  the  sum  of  five  shillings. 

ff.  S,  StmmonSy  for  the  appellant. — The 
appellant  himself  was  not  guilty  and  cannot 
be  made  criminally  liable  for  the  acts  of  his 
servants,  as  the  statute  does  not  so  provide. 
Secondly,  there  is  no  evidence  that  the 
appellant  was  over  fourteen  years  of  age. 
FAlverstone,  L.C.J.— a  licensed  grocer.] 
Thirdly,  there  is  no  evidence  that  this  was 
the  appellant's  ordinary  business  or  calling. 
It  might  have  been  carried  on  on  Sundays 
only. 

No  one  appeared  for  the  respondent. 

Alverstone,  L.C.J.— We  think  there  Is 
no  ground  for  interfering  in  this  case. 

Appeal  dismissed. 

Solicitor  for  the  appellant:  A.  Muir 
Wilson,  Sheffield. 
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November  8,  9,  1906. 

(Before  Alverstone,  L.C.J.,  Ridley  and 
Darling,  JJ.) 

Metropolitan  Water  Board  v.  Paine. 

Water— Supply  of  water — Building  land— 
"  Premises  "—Waterworks  Clauses  Act, 
1847  (10  &  11  Vict.  c.  17),  s.  43— East 
London  Waterworks  Act,  1853  (16  k 
17  Vict.  c.  clxvi.),  s.  79. 

The  respondent,  who  uku  building  on  vacant 
land,  requested  the  appellants  to  supply 
him  upon  a  piece  of  land  at  a  certain 
point,  with  25,000  gallons  of  water  hy 
mea^tire  unthin  the  next  quarter  of  the 
year,  and  offered  the  sum  of  two  guineas 
in  payment  of  the  maximum  price  of 
the  toater  as  fixed  by  ».  79  of  the  East 
London  Waterworks  Act,  1853  (16  <fc 
17  Vict.  c.  clxvi,),  and  the  cost  of  the 
communication  pipes. 

Held,  that  the  word  ^^ premises'*  in  that 
section  did  not  include  land,  and  that 
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the  respondent  loas  not  entitled  under 
that  section  to  demand  a  supply  of 
toater  on  the  land  for  tue  in  huUdinff 
operations. 

Case  stated  by  a  metropolitan  police 
magistrate. 

1.  The  appellants  were,  on  llth  April 
1906,  summoned  before  me  to  answer  an  in- 
formation laid  by  the  respondent  for  having 
on  April  10th,  1906,  neglected  to  aflfbrd  and 
supply  to  the  respondent  at  his  request,  at 
Moresby  Road,  Upper  Clapton,  for  purposes 
other  than  the  purposes  in  respect  of  which 
water  rates  are  by  the  East  London  Water- 
works Act,  1853,  provided  or  limited,  a 
supply  of  water  by  meter  or  other  fit  and 
sufficient  instrument  or  mode  for  measuring 
and  ascertaining  the  quantity  of  water  as 
supplied^^contrary  to  s.  79  of  the  East 
London  Waterworks  Act,  1853,  and  s.  43  of 
the  Waterworks  Clauses  Act,  1847. 

2.  The  said  summons  was  heard  by  me 
on  April  24th,  May  7th,  and  May  21st,  1906, 
when  the  following  facts  were  proved  or 
admitted : 

3.  The  respondent  is  the  owner  and  occu- 
pier of  a  piece  of  land  ac(joining  Moresby 
Koad,  Upper  Clapton,  which  is  a  street  in 
which  a  water  main  had  been  laid  by  the 
East  London  Water  Company,  the  prede- 
cessors of  the  appellants.  Tne  said  piece 
of  land  had,  untu  somewhat  recently,  oeen 
the  site  of  a  dwelling-house  and  the  garden 
and  pleasure  grounofs  appurtenant  thereto. 
The  said  dwelBng-house  had,  prior  to  April, 
1906,  been  removed,  and  its  site,  together 
with  the  said  garden  and  pleasure  grounds, 
had  been  laid  out  by  the  respondent  for 
buildin^^  purpoi^s. 

4.  Pnor  to  April,  1906,  the  respondent 
had  erected  upon  the  said  piece  of  land  ten 
houses,  eight  of  which  faced  and  abutted 
upon  tne  said  street,  Moresby  Road,  having 
yards  or  gardens  at  the  back  of  them.  A 
considerable  portion  of  the  rest  of  the  piece 
of  land  had  been  marked  out  by  the  respon- 
dent for  buildin^^  houses  upon,  or  a  con- 
tinuation of  the  line  of  houses  of  which  the 
afore-mentioned  eight  houses  were  to  be  a 
part,  and  on  April  10th,  190(5,  the  founda- 
tions of  several  of  these  houses  had  been 
laid  and  built  in,  and,  except  for  the  mark- 
ing out  the  foundations  mentioned,  and  a 
pit  from  which  sand  and  gravel  for  use  in 
the  building  operations  were  being  dug,  the 
said  piece  of  land,  where  not  built  upon, 
was  on  April  10th.  1906,  ajp;arden  or  pleasure 
ground  with  shrubs  and  truit  trees  growing 
thereon. 
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5.  The  respondent,  wishing  for  a  supply 
of  water  from  the  main  laid  in  Moresby 
Road  for  use  in  continuing  his  building 
operations  upon  the  said  piece  of  land,  on 
April  3rd,  1906,  in  writing,  requested  the 
appellants  to  supply  him  upon  the  said 
piece  of  land  at  a  point  in  the  same  about 
thirty  feet  south  of  the  centre  of  Moresby 
Roaa,  and  distant  600  feet  from  Upper 
Clapton  Road,  with  25,000  gallons  of  water 
within  the  next  quarter  of  the  year,  by 
measure,  and  with  this  request  the  respon- 
dent offered  to  the  appellants  the  sum  of 
two  guineas  in  payment  of  the  maximum 
price  of  the  water  as  fixed  by  s.  79  of  the 
jSast  London  Waterworks  Act,  1853,  being 
at  the  rate  of  9d.  per  1.000  ^lons  and  in 
pajjrment  of  the  costs  of  laying  and  main- 
taining the  communication  pipes  and  other 
necessary  and  proper  apparatus  for  the 
supply  from  the  said  water  main  in  Moresby 
Road  to  the  said  piece  of  land.  It  was  ad- 
mitted that  the  sum  of  two  guineas  was 
sufficient,  though  not  the  exact  sum  to  cover 
the  cost  of  25,000  gallons  of  water  at  9d. 
per  1,000  gallons  and  the  coats  of  la^ng 
and  maintaining  the  communication  pipes 
and  other  necessary  and  proper  apparatus 
for  the  said  supply  of  water  lirom  the  main 
to  the  place  where  the  respondent  required 
it. 

6.  The  appellants  neglected  to  afford  a 
supply  of  water  by' measure  to  the  respon- 
dent as  requested  by  him. 

7.  On  the  hearing  of  the  summons  by 
me,  it  was  contended  on  behalf  of  the  appel- 
lants that  no  offence  had  been  committed 
by  them,  because  the  respondent  was  not 
entitled  to  receive  a  supply  of  water  by 
measure,  as  the  place  at  which  he  requested 
the  supply  was  not  "  premises  "  within  the 
meaning  of  the  word  as  used  in  s.  79  of  the 
East  London  Waterworks  Act,  1853,  which 
is  the  section  under  which  the  respondent 
claimed  his  right  to  the  supply,  and  oecause 
the  respondent  in  offering  the  said  sum  of 
two  guineas,  which  was  not  the  exact  cost  of 
25.000  gallons  of  water  at  9d,  per  1,000 
gallons  of  water  and  of  laying  and  main- 
taining the  communication  pipes  and  other 
necessary  and  proper  apparatus  for  the 
supply  of  water  from  the  water  main  in 
Moresby  Road  to  the  place  where  the 
respondent  requested  it  to  be  supplied  with 
the  water  by  measure,  had  not  made  a 
tender  of  the  rate  as  required  by  s.  43  of 
the  Waterworks  Clauses  Act,  1847. 

8.  I  held  that  the  piece  of  land  adjoining 
Moresby  Road  at  which  the  respondent 
requested  to  be  supplied  with  water  by 
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measure  was  "premises"  within  the  mean- 
ing of  8.  79  of  the  East  London  Waterworks 
Act,  1853,  and  that  in  offering  to  the  appel- 
lants a  sum  sufficient  to  cover  the  cost  of 
the  25,000  gallons  of  water  and  the  cost  of 
laying  and  maintaining  the  communication 
pipes  and  other  necessary  and  proper  appa- 
ratus for  the  supply  of  water  from  the  water 
main  in  Moresby  Road  to  the  said  piece  of 
land,  the  respondent  had  complied  with  the 
requirements  of  s.  79  of  the  East  London 
Waterworks  Act,  1853.  and  s.  43  of  the 
Waterworks  Clauses  Act,  1847,  and  was 
entitled  to  the  supply  required  by  him. 

9.  I  convicted  the  appellants  and  fined 
them  40».,  and  ordered  them  to  pay  £10 10«. 
costs. 

10.  The  question  for  the  opinion  of  this 
honourable  court  is,  whether  my  determina- 
tion was  right  in  law  1  If  it  is  not,  I  would 
ask  that  the  conviction  be  quashed  or  that 
some  other  order  be  made  as  to  this  honour- 
able court  seems  right,  otherwise  the  con- 
viction is  to  stand. 

ff.  Avon/ J  K.C.,  and  Courthope  Munroey 
for  the  appellants. — Section  79  of  the  East 
London  Waterworks  Act,  1853,  under  which 
the  respondent  made  his  demand  for  water, 
says  that  "  the  company  may  at  their  own 
instance,  and  shall  at  the  request  of  any 
owner  or  occupier  of  any  premises  situate 
in  or  adjoining  any  street  in  which  any 
main  or  service  pipe  of  the  company  is  or 
shall  be  laid  and  M'no  requires  a  supplv  of 
water  by  measure  for  purposes  other  than 
the  purposes  in  respect  of  which  rates  are 
by  this  Act  provided  or  limited,  and  by 
means  of  communication  pipes  and  other 
necessary  and  proper  apparatus,  to  be  pro- 
vided laid  and  maintamed  at  the  cost  of 
the  person  requiring  such  supply,  afford  a 
supply  of  water  by  meter  at  certain 
specined  rates.  The  word  "premises"  in 
toat  section  does  not  include  building  Jand, 
as  is  contended  for  in  the  present  case.  It 
applies  to  a  house  or  part  of  a  house  at 
which  there  is  alreadv  a  domestic  supply. 
Section  79  is  a  compulsory  section,  ana  the 
builder  ought  to  apply  under  s.  78,  under 
which,  up  to  this  time,  all  arrangements 
with  builders  have  been  made.  In  s.  48 
of  the  Waterworks  Clauses  Act,  1847,  the 
word  "premises"  is  used  as  interchange- 
able with  house  or  part  of  a  house.  There 
would  be  no  object  in  having  s.  79  if  s.  78 
were  to  cover  every  case.  Section  43  of  the 
Act  of  1847  refers  to  where  the  water  com- 
pany "refuse  to  furnish  to  any  owner  or 
occupier  entitled  .  .  .  to  receive  a  supply  of 
water  during  any  part  of  the  time  for  which 
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the  rates  for  such  supply  have  been  paid  or 
tendered."  That  obviously  refers  to  where 
a  person  is  jMijdng  the  ordinary  water  rates 
for  a  domestic  supply,  not  to  such  a  case  as 
the  present.  A  meter  rate  for  this  purpose 
is  not  a  water  rate.  [They  referred  to  Cooke^ 
Sons  d:  Co.  v.  Governor  and  Company 
of  the  New  River,  [1889]  14  A.  C.  698; 
54  J.  P.  260.]  The  right  to  demand  a  supply 
of  water  is  strictly  limited,  as  is  shown  oy 
Lord  Hbrsghell's  judgment  in  that  case. 
In  the  Metropolis  Water  Act,  1871,  s.  3, 
"  premises  "  are  defined.  They  shall  "  mean 
and  include  any  dwelling-house  and  any 
part  of  a  dwelling-house,  and  any  stable, 
yard,  or  other  offices  used  together  or  in 
connection  with  any  dwelling-house  or  any 
part  of  a  dwelline-house."  That  clearly 
does  not  mean  building  land. 

Danckioerts,  K.C.,  and  Montgomery,  lor 
the  respondent.— Acts  passed  in  favour  of 
water  companies  or  similar  promoters 
should  be  construed  strictly  a^inst  the 
parties  obtaining  them,  but  liberally  in 
favour  of  the  public.  That  is  the  principle 
laid  down  by  Lord  Macnaohten  in 
Metropolitan  Water  Board  v.  New  River 
Co,  (1904),  20  T.  L.  R.  687.  The  case  of 
Cooke  V.  Governor  and  Company  of  the  New 
River,  supra,  has  no  application  to  this 
case,  as  the  circumstances  were  entirely 
different.  Section  78  is  necessary  for  cases 
where  there  is  no  pipe  in  the  street.  Sec- 
tion 79  is  the  only  section  dealing  with  the 
supply  of  water  by  meter.  It  is  a  compulsory 
section^  and  there  is  no  reason  for  saying 
"  premises  "  does  not  include  land  and  build- 
ings. Section  83  shows  that  it  does,  as  the 
officers  of  the  company  may  enter  any  house, 
building,  or  lands  supplied  by  measure,  that 
is,  supplied  under  s.  79.  That  is  the  view 
taken  by  the  learned  magistrate.  In  Sweet's 
and  in  Wharton's  Dictionaries  premises  are 
said  to  include  houses  or  lands.  Dr.  John- 
son gives  the  same  definition.  Section  43 
of  the  Waterworks  Clauses  Act,  1847,  has 
been  held  to  extend  to  supplies  by  meter  in 
SJuJUld  Waterworks  Co.  v.  Carter  (1882), 
8  Q.  B.  D.  632 ;  46  J.  P.  548.  Section  83 
clearlv  contemplates  meters  being  placed 
upon  lands. 

Courthope  Mwnroe,  in  reply,  cited  Beacon 
Fire  and  Life  Insurance  Co.  v.  Gibb  (1862), 
1  Moo.  P.  C.  (N.B.)  73. 

Alverstone,  L.C.J.— This  case  raises  a 
question  of  very  great  importance  and  very 
great  difficulty,  and  in  my  opinion  the 
magistrate's  decision  cannot  be  supported. 
The  company  were  summoned  under  s.  43 
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of  the  Waterworks  Clauses  Act,  1847,  which 
provides  that  if  the  undertakers  neglect  to 
nx  or  repair  fire-plugs,  or  if  they  neglect  to 
keep  their  pipes  charged,  or  neglect  or 
refuse  to  supply  to  any  owner  or  occupier 
entitled  under  this  or  the  special  Act  to 
receive  a  supply  of  water  during  any  part 
of  the  time  tor  which  the  rates  for  such 
supplv  have  been  paid  or  tendered,  they 
shall  be  liable  to  a  penalty  of  £10.  Now,  a 
verv  great  deal  of  argument  has  been 
addressed  to  us  which,  in  my  opinion,  does 
not  really  touch  the  point  we  have  to  con- 
sider. The  point  we  have  to  consider  is 
whether  or  not  the  respondent  was  an 
owner  or  occupier  entitled  under  this  or 
the  special  Act  to  receive  a  supply  of  water, 
and  that  means  the  supply  of  water  that  he 
wanted.  Now  I  postpone  for  a  few  moments 
the  consideration  oi  arguments  that  have 
been  used  in  reference  to  the  particular 
meaning  of  certain  words,  and  I  wish  to 
approach  the  proposition  as  broadly  as  I 
can.  Is  he  a  person  so  entitled?  The 
facts  are,  that  he  was  owner  of  a  large  plot 
of  land,  and  that  he  had  certain  houses 
upon  that  land  which  were  being  supplied, 
and  as  to  which  there  is  no  doubt  he  was 
entitled  to  a  supply  of  water.  I  mention 
that  because,  although  it  is  not  a  real  ground 
of  the  decision  of  the  learned  magistrate,  he 
seems  to  have  thought  that  the  case  for  the 
present  respondent  was  in  some  wav  sup- 
ported or  assisted  by  the  fact  that  he  had 
got  other  premises  in  the  street,  and  he  had 
had  a  supply  of  water,  but  I  do  not  under- 
stand that  those  are  the  passages  in  the 
judgment  on  which  he  really  meant  to  rely^ 
nor  have  they  been  relied  upon,  and  I 
think  most  properly  not  relied  upon,  by 
Mr.  Danckwerts  in  his  really  very  able 
argument  Mr.  DanckwerU  has  taken  a 
broad  view,  and  said  this  section  entitles 
the  owner  of  land  in  the  street  to  receive 
the  supplv  of  water  he  asked  for  under 
s.  79,  and  in  my  judgment  it  is  the  only 
logical  way  this  case  can  be  argued.  Now, 
the  facts  are  that  a  considerable  portion  of 
the  rest  of  the  piece  of  land  had  been 
marked  out  by  the  respondent  for  building 
houses  upon,  or  the  continuation  of  the  line 
of  houses  of  which  the  before-mentioned 
eight  houses  were  to  be  a  part,  and  on 
April  10th,  1906,  the  foundations  of  several 
of  these  houses  had  been  laid  and  built 
in.  Now  I  pause  to  notice  that  that  is 
another  matter  referred  to  in  the  judgment 
of  the  learned  ma^dstrato  as  being  also  a 
ground  which  woula  entitle  the  respondent 
to  receive  a  supply.  That  has  not  been 
relied   upon,    and   again   I   say  I    think 
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rightly,  nor  do  I  think  the  learned 
magistrate  meant  it  to  be  more  than  a 
makeweight  to  show  he  had  considered  it. 
"  Except  for  the  marking  out  the  founda- 
tions mentioned,  and  a  pit  from  which  sand 
and  gravel  for  use  in  the  building  opera- 
tions were  being  dug  the  said  piece  of  land, 
where  not  built  upon,  was  on  April  10th, 
1906.  a  garden  or  pleasure  ground  with 
shruDS  and  fruit  trees  growing  thereon. 
The  respondent,  wishing  for  a  supply  of 
water  from  the  main  laid  in  Moresby  lload 
for  use  in  continuing  his  building  opera- 
tions upon  the  said  piece  of  land,  on  April 
3rd.  19iD6,  in  writing,  requested  the  ap- 
pellants to  supply  him  upon  the  said  piece 
of  land  at  a  point  in  the  same  about  thirtv 
feet  south  of  the  centre  of  Moresby  Road, 
and  distant  500  feet  from  Upper  Clapton 
Road,  with  25,000  gallons  of  water  within 
the  next  quarter  of  the  year,  by  measure, 
and  with  this  reouest  the  respondent 
offered  to  the  appellants  the  sum  of  two 
guineas,"  which  tor  this  purpose  I  take  to 
nave  been  enough  for  the  price  of  the  main 
and  the  water  to  be  supplied.  Now,  if  he  is  a 
person  entitled  under  the  special  Act  to 
receive  a  supply — ^and  it  is  not  suggested  he 
is  entitled  under  the  general  Actr— the  point 
comes,  is  he  within  s.  79?  Mr.  Danck- 
vferts  presses  us  to  sa^,  this  being  construed 
fairly  out  strictly  against  the  promoters,  as 
it  is  one  of  the  terms  on  which  they  have 
got  their  Act  of  Parliament,  that  this  word 
"premises''  means  land.  "The  company 
may,  at  their  own  instance,  and  shall  at  the 
request  of  any  owner  or  occupier  of  any 
premises  situate  in  or  adjoining  any  street 
in  which  any  main  or  service  pipe  of  the 
company  is  or  shall  be  laid,  and  who  requires 
a  supply  of  water  by  measure  for  purposes 
other  than  the  purposes  in  respect  of  which 
rates  are  by  this  Act  provided  or  limited, 
and  by  means  of  communication  pipes  and 
other  necessary  and  proper  apparatus,  to  be 
provided,  laid  and  maintained  at  the  cost 
of  the  person  requiring  such  supply,  afford 
a  supply  of  water  by  meter"  at  a  certain 
rate.  In  the  first  place,  the  broad  observa- 
tion occurs  that  if  houses  and  land  and 
land  in  a  street  being  not  only  perfectly 
well-known  terms,  but  terms  commonly  used 
at  this  date  with  regard  to  many  Acts  of 
Parliament  in  pari  materia^  probably  in 
the  Metropolis  Management  Acts,  the 
Public  Health  Act,  and  others  (I  do  not 
mean  the  1875  Act,  because  that  was  not 
passed,  but  the  old  Public  Health  Act) 
nouses  and  land  being  so  well  known  in 
contradistinction  to  one  another,  if  it  had 
been  intended  to  say  that  by  this  Act  this 

109 


THE   JUSTICE   OF   THE    PEACE. 


Metbopolitan  Water  Boabd  v,  Paine. 

company  were  to  be  bound  to  supply  by 
water  any  man  who  chose  to  put  up  a 
pipe  in  such  a  field  as  this  or  on  his  land,  I 
thmk  the  section  certainly  would  have  said 
so.  I  notice  here,  and  perhaps  I  had  better 
notice  it  now,  that  s.  83  is  relied  upon  as 
giving  a  power  of  entry  upon  houses  build- 
ing or  lands  as  supplied  by  the  company  by 
measure  in  order  to  inspect  the  meters. 
That  section  cannot  extend  the  meaning 
of  the  word  "premises."  That  was  a 
section  giving  the  right  of  entry  either  to 
the  house  or  building  or  lands  where  the 
meter  might  be  fixed,  and  under  ordinary 
circumstances  the  meter  would  not  be  fixed 
in  a  house,  but  on  land.  Now,  is  there 
anything  on  this  difiicult  question  which 
guides  us  in  putting  a  construction  upon 
the  word  "  premises  **  in  s.  79 1  I  think  in 
8.  79  the  word  "premises"  was  used  to 
include  any  premises  to  which  water  could 
be  supplied  for  domestic  purposes,  or  could 
be  supplied  for  trade  purposes ;  or,  in  other 
words,  there  mu^t  be  some  existing  pre- 
mises in  the  popular  sense  of  the  word.  I 
think  that  that  is  the  meaning  is  shown  by 
the  words  "  owner  or  occupier  of  any  pre- 
mises situate  in  or  adjoining  any  street  who 
requires  a  supply  of  water  oy  measure  for 
purposes  other  tnan  the  purposes  in  respect 
of  which  rates  are  bv  this  Act  provided  or 
limited."  Or,  in  other  words,  I  apply  to 
that  section  the  same  kind  of  line  of 
reasoning  (no  more  than  that)  as  was  used 
hy  Lord  Uebschell  in  dealing  with  a 
different  set  of  words  altof;ether.  The 
I^ew  River  Compart}/ 8  Case  is  not  in  the 
least  an  authority  in  favour  of  Mr.  AvorVy 
and  certainly  not  an  authority  against  IVfr. 
Danckwerts—so  far  as  it  has  any  bearing  on 
the  case  it  certainly  rather  helps  Mr. 
DanckwerU — but  in  my  judgment  it  is  only 
an  instance  of  the  way  m  which  you  have 
to  construe  somewhat  general  words  in 
these  Acts  of  Parliament.  If  that  view  be 
taken,  I  think  this  Act,  or  the  sections, 
difficult  as  they  are,  can  be  read  reasonably 
and  consistently.  Section  74  requires  the 
company  at  the  request  of  the  owner  or 
occupier  of  any  house  or  part  of  a  house 
occupied  as  a  separate  tenement  in  any 
street  within  the  limits  of  the  company  in 
which  any  main  or  service  pipe  of  the 
company  is  or  shall  be  laid,  or  of  any  person 
who  under  this  Act  shall  be  entitled  to 
demand  a  supply  of  water  for  domestic 
purposes  to  furnish  to  such  person,  by 
means  of  communication  pipes,  and  other 
necessary  and  proper  apparatus  to  be  pro- 
vided, laid  down,  and  maintained  at  the  cost 
of  such  person,  a  sufficient  supply  of  water 
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for  his  domestic  purposes  at  a  rate,  etc. 
I  do  not  think  it  makes  much  difference 
whether  the  company  here  are  bound  to 
lay  the  pipe  or  the  consumer  is  bound  to  lay 
the  pipe.  I  must  say  I  think  there  is 
something  in  Mr.  Courthope  Mtmroe^s  argu- 
ment with  regard  to  that  when  I  come  to  the 
question  of  tender.  However,  that  is  not 
exactly  the  important  point.  1  am  referring 
to  this  section  for  the  purpose  of  showing 
that  in  s.  74  you  have  "  occupier  of  a  house 
or  part  of  a  house "  in  a  street  within  the 
limits  of  the  company  "  or  of  any  person  who 
under  this  Act  snail  be  entitled  to  demand 
a  supply  of  water  for  domestic  purposes." 
Then  s.  75  gives  the  rate ;  s.  76,  the  addi- 
tional rate  for  high  service ;  s.  77,  the  limit 
of  one  communication  pipe ;  s.  78, 1  entirely 
agree  with  Mr.  Danckwerts  is  a  mere  agree- 
ment section,  necessary  for  many  purposes 
of  enabling  them  to  a^e  as  between  Uie 
two ;  and  s.  79,  an  additional  compulsory  sec- 
tion. I  think  the  fair  meaning  of  that  section 
is  that  a  person  who  has  got  premises  in  a 
street  in  which  water  can  be  used  either  for 
domestic  purposes,  or  for  purposes  other  than 
those  which  are  covered  oy  rate,  is  entitled 
to  have  water  by  rate  to  those  premises 
at  not  exceeding  the  maximum  amount 
To  construe  that  section  as  including  land 
would,  in  my  judgment,  involve  con- 
sequences so  far  reaching  and  so  serious  that 
I  cannot  think  that  it  meant  to  apply  these 
compulsory  powers  to  the  owner  or  occupier 
of  any  land  when  they  relied  on  the  word 
"  premises."  I  wish  to  say  I  do  not  myself 
attach  much  importance  to  the  other 
sections  in  which  the  word  "  premises  "  has 
been  used,  really  for  the  reasons  that  have 
been  indicated  by  Mr.  Danckwerts — ^that  you 
have  to  look  at  each  section  and  see  what  it 
says.  For  instance,  it  was  said  by  Mr.  Avory 
and  Mr.  Courthope  Munroe  that  the  word 
"premises"  in  s.  48  of  the  general  Act 
was  used  as  equivalent  to  dwelling-house,  or 
part  of  a  dwelling-house.  But  the  whole 
strength  of  the  argument  was  cut  away  by 
the  &ct  that  the  words  are  "such  pre- 
mises," and  where  you  have  dwelling-house, 
or  part  of  a  dwelling-house,  and  "such 
premises  "  occurs  again,  it  shows  there  that 
m  that  particular  section,  "premises"  is 
used  as  equivalent  to  dwelling-house,  or 
part  of  a  dwelling-house,  because  the  section 
IS  dealing  with  a  dwelling-house,  or  part  of  a 
dwelling-nouse.  Then,  again,  when  you  come 
to  8. 3  of  the  Act  of  1871,  the  constant  supply 
Act,  the  word  "  premises  "  shall  mean  and 
include  a  dwelling-house,  or  part  of  a  dwel- 
ling-house, and  it  is,  I  think,  solely  for  the 
purpose  of  that  Act  that  that  definition  is 
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oseful.  All  that  can  be  said  is  that  in  these 
Waterworks  Acts  it  cannot  be  assumed  that 
wherever  the  term  "premises"  is  used  it 
means  bare  land.  I  think  you  have  to  look  at 
each  particular  section  and  see  the  subject- 
matter  of  that  particular  section.  In  this 
case  I  think  it  would  be  going  too  far  to  say 
that  the  ground  upon  which  the  learned 
magistrate  decided,  namely,  that  the  word 
"premises"  includes  land  is  right,  and 
therefore  this  land  is  something  in  respect 
of  which  the  owner  is  entitled  to  a  com- 
pulsory supply.  I  only  wish  to  refer  to 
one  more  matter  in  order  that  it  may  not 
be  said  I  have  overlooked  it  I  am  not 
at  all  sure  that  the  learned  magistrate 
could  convict  under  this  section  merely 
because  the  consumer  had  tendered  the  cost 
of  the  pipe.  I  know  that  Mr.  DanckwerU 
sugfi^ests  that  s.  79  means  that  the  company 
shidl  lay  and  get  the  costs  out  of  the  per- 
son, but  I  am  not  at  all  satisfied  that  that  is 
what  la  the  meaning  of  that  section,  as  I 
know  the  ordinary  way  in  which  that  sec- 
tion works  out  is  that  the  company  do  lay 
for  their  own  safety  and  protection,  and 
charge  the  cost,  ana  when  we  are  dealing 
with  a  penal  section  I  am  by  no  means 
satisfied  that  the  person  is  entitled  to 
demand  a  supply  who  has  not  laid  a  com- 
munication pipe  himself,  or  ^ot  the  company 
to  lay  it  under  his  rights,  if  he  has  tnem, 
under  s.  79.  Therefore  I  come  to  the  con- 
clusion that  the  word  "premises"  did  not 
include  this  bare  land.  I  also  wish  it  to  be 
understood  that  I  doubt  very  much  whether 
or  not  the  learned  magistrate  could  convict 
where  the  only  thing  that  the  person  seeking 
to  enforce  his  rights  under  s.  79  has  done 
was  to  tender  tne  money  for  a  pipe  which 
was  not  laid.  I  think,  therefore,  this  appeal 
must  be  allowed. 

Ridley,  J. — I  have  come  to  the  same 
conclusion  as  my  lord.  This  is  certainly  a 
somewhat  difficult  question  in  the  absence 
of  a  clause  defining  the  word  "  premises," 
which  we  nowhere  and.  If  there  had  been 
such  a  definition  clause  it  would  have  been 
somewhat  difficult,  I  think,  to  apply,  con- 
sidering the  way  this  Act  of  Parliament  has 
been  oGrawn.  I  think  there  is  reason  for 
coinin£[  to  the  conclusion  that  this  word 
"premises"  in  this  particular  section  is 
equivalent  to  a  phrase  used  in  other  sections 
of  the  Act  of  Parliament,  which  is  "  houses," 
which  includes  houses  and  buildings. 
When  a  definition  clause  is  used  in  an  Act 
of  Parliament  the  word  is  used  consistently 
throughout.  In  order  to  show  that  is 
so,  it  has  occurred  to  me  to  refer  to  s.  3  of 
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the  Waterworks  Clauses  Act,  1847,  in  which 
the  word  "  lands  "  has  a  definition  through- 
out that  Act  of  Parliament,  and  it  is  made 
to  include  messuages,  lands,  tenements  and 
hereditaments  or  heritages  of  any  tenure. 
It  is  impossible  to  say  that  "  lands,"  in  the 
ordinary  popular  sense  of  the  word,  would 
include  either  messuages  or  tenements,  so 
that  you  see  if  this  method  of  defini- 
tion is  used  at  all,  what  an  artificial  mean- 
ing may  be  given.  In  this  Act  of  Parliament 
that  was  not  the  course  pursued,  and,  there- 
fore, the  result  is  we  have  to  ask  ourselves 
whether  the  word  "  premises"  in  s.  79 means 
land.  With  the  reasons  my  lord  has  given, 
bearing  upon  the  general  scope  of  the  Act 
I  entirely  agree.  I  think  that  the  word 
"premises"  means  such  buildings,  houses, 
or  offices,  whatever  they  may  oe,  as  are 
already  supplied  with  a  main  or  service  pii)e 
for  the  purpose  for  which  a  water  rate  is 
paid.  If  you  were  to  give  it  the  wider  de- 
finition contended  for  by  Mr.  Banckwerts^ 
it  seems  to  me  it  would  be  foreign  to  the 
purpose  of  the  Act.  I  do  not  wi&ii  to  say 
more,  or  to  enlarge  further  upon  the  reasons 
my  lord  has  given,  but  upon  the  popular 
sense  of  the  word,  it  does  occur  to  me  to  say 
this :  I  entirely  accept  the  authority  of  the 
law  dictionaries  which  have  been  Quoted  by 
Mr.  Dcunckwerts  in  this  case,  but  tnat  is  not 
the  legal  meaning  of  **  premises."  The 
strict  le&l  meaning  of  the  word  "  premises" 
is  simply  "that  wnich  comes  before"  the 
^^proemissa  "  of  the  document  or  deed  which 
includes  that  word.  I  believe  if  you  ^  back 
a  considerable  period  of  time  you  will  find, 
if  you  take  the  words  "  lands,  premises  and 
hereditaments,"  in  a  conveyance,  that  the 
word  "  premises "  is  not  a  word  which  in- 
cludes any  complete  meaning  at  all,  and 
simply  means  that  which  comes  before. 
The  operative  words  are  "  lands  and  here- 
ditaments." I  have  here  a  book  of  greater 
authority  than  either  of  the  law  dictionaries 
which  hetve  been  quoted  by  Mr.  Danck- 
werts.  I  mean  Shepuxi's  Touchstone,  the 
edition  published  in  1820,  with  the  names 
of  two  of  the  most  eminent  lawyers  of  that 
time,  and  of  previous  times,  on  the  title 
page,  and  whicn  has  been  accepted  by  the 
law  courts  many  and  many  a  time.  In  that 
book,  which  goes  through  at  great  length 
the  meaning  of  deeds,  it  uses  this  word 
"  premises  "  simply  as  meaning  premises,  or 
that  which  went  before.  There  is  a  very 
long  chapter  defining  "lands,"  ** heredita- 
ments," and  every  word  in  a  grant  which 
you  can  think  of,  and  in  page  after  page 
there  is  not  one  syllable  about  the  word 
"  premises."    I  therefore  think  if  you  were 
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to  take  it   strictly,  and   go  back  to   the 

Srimary  moaning,  the  word  '* premises" 
oes  not  mean  ^*land,"  nor  does  it  mean 
anything  except  that  which  goes  before.  I 
admit^  and  I  think  Mr.  Danckwerts  is  quite 
right  in  this,  that  this  word  is  not  us^  in 
the  conveyancing  and  original  sense.  I 
think  it  is  not—it  is  used,  no  doubt,  in 
something  approaching  the  popular  sense 
of  the  word,  but  that  leaves  the  matter  at 
large.  I  think  "premises"  may,  in  that 
sense,  include  the  word  "land,"  as  is  stated 
in  the  dictionaries  quoted  by  the  learned 
counsel.  But  here  I  do  not  think  it  does, 
for  the  reasons  given  by  my  lord.  I  think, 
in  the  ordinary  sense  of  the  word,  if  you 
talk  about "  premises  "  you  donotmean  land. 
But  for  the  reasons  given  by  my  lord  on  that 
part  of  the  case,  and  for  the  reasons  arising 
from  the  method  and  scoffe  of  the  Act  itself, 
I  think  that  this  decision  is  wrong  and  must 
be  reversed. 

Appeal  allowed. 

Solicitor  for  the  appellants:  Walter 
Moon. 

Solicitors  for  the  respondent:  Sharpe, 
Parker  &  Co. 
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(Before  Alvekstone,  L.C.J.,  and 
Darling,  J.) 

Scott  v.  Denton. 

Poor  rate  —  Distraint  for,  by  constable- 
Keeping  possession  of  goods  in  police 
station  for  five  days  before  sale— Fee 
for  —  Distress  for  Kents  Act,  1817 
(57  Geo.  3,  c.  93),  8. 1— Distress  (Costs) 
Act,  1827  (7  &  8  (ieo.  4,  c.  17)— Distress 
for  Kates  Act,  1849  (12  &  13  Vict.  c.  14), 
ss.  1—4 ;  Police  Act,  1890(53  k  54  Vict, 
c.  45X  s.  23. 

Where  the  Home  Secretary  has  approved  a 
table  of  fees  under  «.  23  of  tne  Police 
Act,  1890,  which  includes  an  item  for 
"  keeping  possession  of  goods  per  day 
u/nder  each  distraint.  Is./*  a  police  con- 
stable is  entitled  to  retain  for  the 
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police  authority  out  of  the  proceeds  of 
sale  of  goods  distrained  upon  for  poor 
rate,  a  fee  of  6s.  for  ke^ng  possession 
of  the  goods  for  five  days  by  locking 
them  up  in  the p(dicestationana  hanging 
up  the  key  therein,  and  there  is  nothing 
to  the  contrary  in  the  Acts  57  Geo.  3, 
c.  93,  and  7  dt  8  Geo.  4,  c.  17. 

Api)eal  from  the  judgment  of  a  county 
court  jud^  given  in  favour  of  the  plaintiff 
in  an  action  of  which  the  following  were 
the  particulars  of  claim : 

"The  plaintiff  claims  the  return  of  five 
shillings  for  five  days'  charge  for  ^taking 
and  keeping  goods,'  which  said  sum  was 
taken  and  received  by  the  defendant  when 
making  a  distress  for  poor  rate  out  of  the 
produce  of  the  plaintiff's  goods  or  chattels 
distrained  upon  on  the  12th  day  of  July, 
1905,  and  sold  on  the  19th  day  of  July,  1905, 
such  sum  of  ^YQ  shillings  being  other  and 
more  costs  and  charges  than  are  legally 
chargeable  under  the  statutes." 

The  facts  of  the  case  appear  from  the 
judgment  of  the  county  court  judge,  which 
was  as  follows : 

"This  action  was  brought  to  decide  the 
amount  of  costs  recoversLole  on  the  execu- 
tion of  a  warrant  of  distress  for  poor  rates. 
The  facts  are  not  in  dispute.  The  plaintiff 
objected  to  pay  a  poor  rate,  and  the  over- 
seers of  Guiseley  applied  to  the  magistrates 
for  a  warrant  to  tne  defendant,  a  police 
constable  at  Guiseley,  directing  him  to 
recover  the  rate,  26.  3d.,  and  the  costs  of 
obtaining  the  warrant  Is.  3d. 

"  The  defendant  duly  levied  the  distress, 
and  seized  a  small  silver  article,  which  he 
locked  up  in  one  of  the  police  cells  at  the 
police  station.  He  did  not  keep  possession  of 
the  key,  but  hung  it  up  in  the  police  station. 

"  The  goods  were  kept  for  five  days,  and 
then  sold  for  15«.  The  defendant  retained, 
in  addition  to  the  36.  Qd.  above  mentioned, 
the  following  costs  : 

£   s.d. 

Levying  distress       0    3    0 

Five  days'  charge  for  keen- 
ing possession  of  the  gooas 
distrained 0    5    0 

Advertising  and  selling  goods    0    12 

£0    9    2 
and  paid  over  the  remainder. 

''  This  action  was  brought  to  recover  5«.  on 
the  ground  that  the  charge  for  keeping  pos- 
session of  the  goods  could  not  legafly  be 
made  by  defendant 
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*'The  question  turns  almost  entirely  on 
the  true  construction  of  the  Distress  for 
Rents  Act,  1817  (57  Qeo.  3,  c.  93),  and  7  & 
8  Geo.  4,  c.  17.  The  former  statute  applied 
only  to  distresses  for  rent,  and  provided 
that  if  the  amount  of  the  distress  was  less 
than  £20  no  charge  should  be  made  by 
bailiffs  except  those  mentioned  in  the 
Schedule  to  the  Act.  In  the  Schedule  the 
second  item  is,  'Man  in  possession,  per 
day,  28.  6dJ  In  the  case  of  rent,  the  goods 
taken  under  a  distress  may,  by  11  Geo.  2, 
c.  19,  be  impounded  on  the  premises,  and  it 
is  usual  when  this  is  done  for  a  man  to  be 
left  in  possession  of  them,  and  it  was  con- 
tended that  this  item  could  only  be  chared 
when  goods  are  impounded  on  the  premises 
and  a  man  left  on  the  premises  in  charge  of 
them.  In  a  distress  for  poor  rates  there  is 
no  right  to  impound  the  goods  on  the  pre- 
mises. I  am  of  opinion  that  if  it  was 
necessary  to  pay  a  man  to  keep  possession 
of  the  goods,  whether  impounded  on  the 

E remises  or  not,  the  charge  would  be  legal, 
ut  it  is  not  necessary  to  decide  this  in  the 
present  case. 

"The  Act  57  Geo.  3,  c.  93,  s.  1,  provides 
that  no  charge  .shall  be  made  for  any  act 
unless  it  shall  have  been  really  done,  and  in 
the  present  case  there  was  no  man  in  pos- 
session of  these  goods  in  any  real  sense 
during  the  five  days  charged  for. 

"The  Act  7  &  8  Geo.  4,  c  17,  extends 
the  provisions  of  the  Act  57  Geo.  3,  c.  93,  to 
distresses  for  poor  rates,  and  expressly  pro- 
vides that  when  the  amount  is  under  £20 
the  costs  and  charges  allowed  by  the  earlier 
Act,  and  no  other,  shall  be  taken  and  pay- 
able as  the  costs  and  charges  of  the  levy 
and  disposition  of  such  distresses.  I  am  of 
opinion,  therefore,  that  the  charge  of  5s. 
for  a  man  in  possession  was  not  legally 
charged. 

"  The  defendant  relies  upon  a  table  of  fees 
approved  by  the  Home  Secretary  under  the 
authority  of  the  Police  Act,  1890,  s.  23, 
which  contains  an  item,  'Keeping  posses- 
sion of  goods,  per  day,  under  eacn  dis- 
traint, l5.'  These  fees  are  said  to  be  pay- 
able to  constables,  but  I  think  it  must 
mean  payable  by  tnose  who  employ  them. 
I  do  not  think  it  repeals  the  provisions  of 
the  earlier  Acts  or  can  affect  the  plaintiff, 
who  did  not  in  any  sense  employ  the 
constable. 

"  I  am  of  opinion  that  the  defendant  was 
not  entitled  to  retain  the  5<.  in  question, 
and  I  give  judgment  for  58.,  with  costs  on 
the  'C'  scale,  as  the  matter  is  one  of 
public  and  general  interest.'' 

The  defendant  appealed. 
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The  grounds  of  appeal  in  the  notice  of 
motion  were  as  follows : 

1.  That  the  county  court  judge  was 
wrong  in  point  of  law  in  holding  that 
the  defendant  made  an  illegal  charge  for 
keeping  possession  of  the  plaintiff's  goods 
seized  under  a  distress  warrant  for  non- 
payment of  poor  rate. 

2.  That  the  charge  so  made  was  autho- 
rised by  the  warrant  under  which  the 
distress  was  executed,  such  warrant  being 
in  the  form  authorised  by  s.  8  of  the  Dis- 
tress for  Rates  Act,  1849  (12  &  13  Vict. 
c.  14),  and  the  Schedule  thereto. 

3.  That  the  said  charge  is  authorised  by 
the  Distress  for  Rents  Act,  1817  (57  Geo.  3, 
c.  93),  as  extended  to  poor  rates  .by  7  & 
8  Geo.  4,  c.  17. 

4.  That  t^e  defendant  who  executed  the 
distress  warrant,  is  a  police  constable,  and 
that  the  charf^e  made  for  keeping  posses- 
sion of  the  plaintiff's  goods  is  authorised  by 
the  table  of  fees  made  by  the  standing 
joint  committee  of  the  West  Riding  of 
Yorkshire,  the  police  authority  for  the  said 
West  Riding,  in  which  said  riding  the  said 
distress  warrant  was  executed,  and  approved 
by  the  Secretary  of  State,  as  provided  by 
8.  23  of  the  Police  Act,  1890  (53  <fe  54  Vict 
c.45). 

By  s.  1  of  the  Distress  for  Rents  Act 
(57  Geo.  3,  c.  93),  no  person  making  any 
distress  for  rent,  where  the  sum  due  did  not 
exceed  £20,  was  to  take  other  charges  than 
those  mentioned  in  the  Schedule  annexed 
to  the  Act  The  concluding  words  of  the 
section  are,  "and  no  person  or  persons 
whatsoever  shall  make  any  charge  whatso- 
ever for  any  act,  matter,  or  thing  mentioned 
in  the  said  Schedule,  unless  such  act  shall 
have  been  really  done." 

The  said  Schedule  is  as  follows : 

£   s.  d, 
"  Levying  distress        0    3    0 

Man  in  possession,  per  day...    0    2    6 

Appraisement,  whether  by 
one  broker  or  more,  six- 
pence in  the  pound  on  the 
value  of  the  goods. 

Stamp,  the  lawful  amount 
thereof. 

All  expenses  of  advertise- 
ments, if  anv  such 0  10    0 

Catalogues,  sale,  and  commis- 
sion, and  delivery  of  goods, 
one  shilling  in  the  pound  on 
the  net  produce  of  the  sale." 

By  7  &  8  Geo.  4,  c.  17,  the  provisions  of 
the  Distress  for  Rents  Act,  1817  (57  Geo.  3, 
c.  93),  where  the  sum  due  does  not  exceed 
I  113 


THE   JUSTICE    OF  THE   PEACE. 


Scott  v.  Denton. 

£20,  are  extended  to  distresses  (inter  alia) 
for  poor  rates,  and  it  provides  "  that  such 
costs  and  charges,  and  no  other,  shall  be 
taken  and  payable  as  the  costs  and  charges 
of  the  levy  and  disposition  of  such  ais- 


By  s.  1  of  the  Distress  for  Rates  Act, 
1849  (12  &  13  Vict.  c.  14):  "It  shall  be 
lawful  hereafter  for  all  justices  of  the 
peace,  if  in  their  discretion  they  shall  so 
think  tit,  in  any  warrant  of  distress  they 
shall  make  and  issue  for  the  levying  of  any 
sum  or  sums  to  which  any  person  or  persons 
is  or  are  now  or  may  hereafter  be  rated  or 
assessed  in  or  by  any  rate  or  assessment  for 
the  relief  of  the  jpoor,  or  for  the  highways, 
in  England  or  Wales,  or  in  or  by  any  other 
rate  or  assessment  which  by  law  now  or 
hereafter  is  or  shall  be  directed  to  be 
enforced  or  recovered  in  the  same  manner 
as  a  poor  rate,  or  in  any  warrant  for  the 
levying  of  any  arrears  of  the  same,  to  order 
that  a  sum,  such  as  they  may  deem  reason- 
able, for  the  costs  and  expenses  which  such 
overseers  or  surveyors,  or  the  persons  apply- 
ing for  such  warrant,  shall  have  incurred  m 
obtaining  the  same,  shall  also  be  levied  of 
the  goods  and  chattels  of  the  person  or 
persons  against  whom  such  warrant  shall  be 
granted,  together  with  the  reasonable 
charges  of  the  taking,  keeping,  and  selling 
of  the  said  distress." 

By  s.  23  of  the  Police  Act,  1890  (53  & 
54  Vict.  c.  45)  :  "  (1)  Every  police  authority 
may  from  time  to  time,  ana  shall  at  least 
once  in  every  five  years,  submit  for  approval 
to  a  Secretary  of  State  a  table  of  fees 
jmyable  to  constables  in  respect  of  the 
service  of  summonses,  the  execution  of 
warrants,  and  the  performance  of  other 
occasional  duties  which  may  be  required  of 
the  constables  under  that  authority,  and  in 
respect  of  the  performance  of  any  other  act 
done  by  constables  in  the  execution  of  their 
duty,  and  the  Secretary  of  State  may 
approve  of  the  table,  with  or  without 
modification. 

"(2)  Every  police  authority  shall  also 
provide  for  those  fees  being  duly  accounted 
for  and  being  duly  paid  to  the  treasurer  of 
that  authority,  and  those  fees  shall,  subject 
to  the  provisions  of  this  Act,  be  appliwl  in 
manner  provided  by  the  enactments  relating 
to  the  police  force  of  that  authority,  and  so 
far  as  those  enactments  do  not  extend,  then 
in  aid  of  the  police  fund  of  that  authority. 

"(3)  A  constable  may  receive  any  fee 
mentioned  in  a  table  for  the  time  being 
approved  not  more  than  five  years  previously 
by  a  Secretary  of  State,  but  no  other  fee 
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shall  be  taken  by  a  constable  for  any  service 
performed  by  him : 

"(4)  Every  constable  shall  duly  account 
in  accordance  with  the  provisions  made  as 
above  mentioned  for  any  fee  taken  by 
him." 

A  table  of  fees  made  by  the  police 
authority  for  the  locality  where  the  distress 
was  levied,  and  approved  by  the  Home 
Secretary  under  the  authority  of  the  Police 
Act,  1890,  s.  23,  contained  the  following 
item  :  "keeping  possession  of  goods,  per 
day,  under  each  distraint  Is." 

DanckwerU.  K.C.  (Compston  and  Valentine 
Ball  with  him),  for  tne  appellant. — Section  1 
of  the  Distress  for  Rates  Act,  1849,  gave  the 
power  to  make  reasonable  charges  for  the 
"  taking,  keeping  and  selling  of  the  said 
distress"  (for  poor  rate).  See  also  ss.  2—4. 
In  the  case  of  distress  for  an  amount  due 
which  did  not  'exceed  £20,  the  Distress  for 
Rents  Act,  1817,  extended  to  distress  for 
rates  by  an  Act  of  1827  (7  &  8  Geo.  4,  c.  17), 
limits  the  charge  for  "  man  in  possession  " 
to  2».  Qd,  a  day,  but  the  act  of  keepins 
pos.session  must  nave  been  "really  done. 
The  reasonable  charges  under  the  Act  of 
1849  must  not  exceed  the  sums  set  out  in 
the  Schedule  to  the  Act  of  1817— for  a  man 
in  possession  2s,  6d.  a  day  (Headland  v. 
Coster,  [1905]  1  K.  B.  219 ;  [1906]  A.  C.  286  ; 
69  J.  P.  90  ;  70  J.  P.  249).  Where  a  police 
constable  makes  the  distress,  the  amount  is 
further  limited  by  s.  23  of  the  Police  Act, 
1890,  and  the  table  of  fees  made  thereunder, 
to  Is.  a  day  for  kcepingpossession  of  goods 
under  each  distraint.  Tne  appellant  was  a 
police  constable^  and  as  he  in  fact  kept  the 
piece  of  silver  distrained  upon  in  the  police 
station  for  five  days,  the  police  authority 
was  entitled  to  this  fee  of  5s. 

Longstaffe  (Marshall  with  himX  ^or 
the  respondent.— The  Distress  for  Rents 
Act,  1817,  contains  in  its  Schedule  the  only 
charges  which  anybody  executing  a  distress 
for  rates  for  an  amount  not  exceeding  £20 
can  charge,  and  then  only  if  the  act  charged 
for,  is  really  done  (Headland  v.  Coster, 
supra).  [Alveestonb,  L.C. J.— And  one  of 
those  items  is:  **Man  in  possession,  per 
day,  2s.  6(i."]  Yes.  [Daklino,  J.— You 
would  not  say  that  when  by  the  Schedule 
to  the  Act  of  1817  a  person  may  lawfully 
charge  2s.  6d.,  that  he  might  not  charge  a 
less  sum,  say  Is.  %\  No  ;  but  the  "  man  in 
possession  "  is  a  creature  of  statute  only  to 
oe  found  in  distresses  for  rent,  and  the 
term  has  no  application  to  distresses  for 
rates  where  the  goods  seized  are  impounded 
off  the  premises  distrained  upon.    There  is 
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no  x)ower  to  pdt  a  man  in  possession  on  the 

f>remise8  in  the  case  of  a  distress  for  rates. 
Alvkkstonb,  L.C.J.— Why  is  the  provision 
of  a  fee  under  s.  23  of  the  Police  Act, 
1890,  inconsistent  with  the  provisions  of  the 
Acteof  1817  and  1827?]  in  Headland  v. 
Coster^  supra,  it  was  decided  that  the  Act 
of  1817  defines  exactly  what  expenses  can 
be  charged  on  a  distress  for  an  amount  due 
not  exceeding  £20.  See  the  judgments  of 
Stirling  and  Mathew,  L.JJ.,  in  the 
Court  of  Appeal.  [Darling,  J.— Will  you 
now  reconcile  the  table  of  fees  approved  by 
the  Home  Secretary  under  s.  23  of  the 
Police  Act  1890,  with  the  judgment  of 
Stirling^.J.  1]  The  table  of  fees  approved 
by  the  Home  Secretary  may  apply  to 
distresses  for  an  amount  due  which  exceeds 
£20.  The  Home  Secretary  cannot  by 
approving  a  table  of  fees  under  s.  23  of  the 
Police  Act,  1890,  repeal  by  implication  the 
Act  of  1817.  Secondly,  the  act  in  respect 
of  which  this  charge  was  made,  was  never 
"  really  done  "  by  the  constable. 

Danckwerts,  K,C.,  in  reply. — By  the  com- 
mon law  there  may  be  a  "man  in  possession  " 
for  distress  for  rent  off  as  well  as  on  the 
premises  distrained  upon.  The  provision 
for  distraint  by  a  man  in  possession  on  the 
premises  was  an  enabling  provision.  In 
IVoods  V.  Durrani  (1846),  16  M.  &  W.,  at 
p.  158,  Parke,  B.,  said  :  "A  party  distrain- 
ing in  a  dwelling-house  must  not  take  the 
whole  of  it  in  which  to  place  the  goods,  but 
must  select  one  room  for  that  purpose  or 
remove  them  out  of  the  house."  The  Act  of 
1817  supposes  that  the  man  in  posse&sion  is 
in  possession  of  the  goods  either  on  or  off 
the  premises. 

Alverstonb,  L.C.J.— In  this  case  I  think 
the  learned  county  court  judge  has  been  rather 
misled  by  the  su^cstion  that  the  case  of 
Coster  V.  Headland,  supra^  decided  a  good 
deal  more  than  it  did  decide.  It  must  be 
taken  to  have  clearly  decided  that  our 
view  in  the  previous  decision  was  wrong, 
when  we  thought  that  the  Act  of  1849  was 
a.special  Act  in  regard  to  poor  rate  which 
allowed  reasonable  charges  to  be  made.  It 
decided  this,  and  no  more,  that  in  the  case 
of  a  distress  for  poor  rate  the  maximum 
char^  in  the  Act  of  57  Geo.  3,  c.  93,  applied, 
by  virtue  of  that  Act  being  extended  to 
distresses  other  than  rent  by  7  &  8  Geo.  4, 
c.  17.  That  is  all  that  was  decided.  In 
this  court  as  in  others  we  must  loyally  see 
that  the  principle  is  not  infringed.  Now 
the  statute  of  67  Geo.  3,  c.  93,  allowed  a 
charge  for  "man  in  possession,  per  day; 
2f  •  63.,"  and  it  was  strenuously  contended  by 
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Mr.  Longstaffe  that  that  meant  a  man  in 
possession  upon  the  premises.  But  it  seems 
to  me  from  what  Mr.  Danckwerts  has  cited 
to  us,  and  from  what  will  be  found  referred 
to  at  considerable  length  in  Mr.  Bullen's 
book,  that  a  man  in  possession  does  not 
mean  a  man  upon  the  premises,  but  a  man 
in  ]X)ssession  of  the  goods,  and  that  the 
maximum  charge  for  a  man  in  possession  of 
the  goods  is  to  be  2«.  6cf.  The  learned 
county  court  judge  has  come  to  the  con- 
clusion that,  because  the  defendant  levied  a 
distress  and  seized  a  small  silver  article 
which  was  locked  up  in  a  police  cell  at  the 
station,  and  did  not  keep  possession  of  the 
key,  but  hung  it  up  in  the  police  station,  he 
was  not  in  charge  of  it,  and  then  he  says : 
"  The  Act  67  Geo.  3,  c.  93,  provides  that  no 
charge  shall  be  made  for  any  act  unless  it 
shall  have  been  really  done,  and  in  the 
present  case  there  was  no  man  in  possession 
of  these  goods  in  any  real  sense  during  the 
five  days  charged  for."  I  do  not  understand 
the  learned  county  court  judge  to  have 
come  to  the  conclusion  that  if  the  police 
constable  had  kept  the  article,  whatever  it 
was,  in  his  own  custody,  and  in  his  own 
care,  for  any  number  of  days  he  might  not 
have  been  entitled  to  have  charged  under 
the  Act  of  67  Geo.  3,  c.  93,  and  7  &  8  Geo.  4, 
c.  17.  That  beinff  so,  to  my  mind  it  is  jjerfectly 
clear  that  Headland  v.  Coster ^  supra,  is  not  an 
authority  against  Mr.  Danekwert^  conten- 
tion. The  next  fact  we  have  to  consider  is  that 
upon  distress  for  poor  rate  there  is  only  a 
man  in  possession  in  the  limited  sense,  and 
if  the  analogy  were  to  be  followed  we  must 
deal  with  the  case  of  keeping  a  man  in 
possession  of  the  goods  not  upon  the 
premises,  but  in  the  limited  meaning  of 
man  in  possession  of  the  goods.  Then 
comes  the  Police  Act  of  1890.  I  cannot 
attribute  to  the  legislature,  or  to  the  Home 
Secretary  who  has  acted  upon  it,  the 
amount  of  ignorance  or  wrongdoing  which 
is  suggested.  It  is  conceded  that  the 
constaoles  constantly  have  to  levy  these 
distresses  for  poor  rates.  It  is  conceded,  as 
my  brother  Darling  has  pointed  out,  and 
Mr.  Danckioerts  has  said,  that  the  warrant 
is  addressed  to  the  constable  as  such.  It 
is  not  a  question  of  the  particular  fee  for 
the  particular  constable  m  the  particular 
case.  Then  the  legislature  has  said  that  the 
police  authority  may  submit  for  approval 
to  the  Secretary  of  State  a  table  of  fees 
payable  to  constables  in  respect  of  the 
service  of  summonses,  the  execution  of  war- 
rants, and  the  performance  of  other  occa- 
sional duties  which  may  be  required  of  the 
constables,  under  that  authority,  the  money 
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not  going  to  them,  bat  the  money  going 
to  the  common  fund.  Under  that,  fees  nave 
been  provided  in  this  table.  "  Execution  of 
warrants  other  than  warrants  of  commit- 
mentand  distress,  2«. ;  forexecution  of  distress 
warrants,  for  each  distress,  2«.  6d. ;  keeping 
possession  of  goods,  per  day  under  each  dis- 
traint, U"  When  they  use  the  words  "keeping 
possession "  it  seems  to  me  they  are  using 
the  expression  as  applicable  to  the  possession 
that  would  be  necessary,  having  regard  to 
the  provisions  of  the  Act,  and  having  regard 
to  the  fact  that  with  regard  to  poor  rates 
distress  the  goods  could  not  remain  upon  the 

E remises.  Under  rent  distress  gooas  could 
e  removed  and  kept  in  possession  else- 
where for  a  maximum  of  2«.  6d.  a  day. 
and  it  seems  to  me  impossible  to  contend 
that  the  analogous  fact  of  keeping  possession 
of  the  goods  at  the  charge  of  1<.  a  day  is  not 
right.  Therefore  I  come  to  the  conclusion 
that  the  man  had  done  the  act  and  had  not 
levied  anv  charge  which  was  in  excess  of 
that  which  is  provided  by  the  statute.  The 
contrary  view  is  only  possible  by  giving  the 
decision  in  Headland  v.  Coster^  supra,  a 
construction  it  was  never  intended  to  bear, 
which  would  reduce  the  later  Acts  ot 
Parliament  to  an  absurdity.  It  is  quite 
clear  that  this  Act  of  Parliament  is  not  one 
of  those  which  falls  within  the  reasoning 
of  Headland  v.  Coster,  supra,  either  in  the 
CJourt  of  Appeal  or  in  the  House  of  Lords. 
I  therefore  tnink  that  this  appeal  must  be 
allowed,  the  action  dismissed  with  costs, 
and  judgment  entered  for  the  defendant. 

Darling,  J. — I  am  of  the  same  opinion. 
The  Police  Act  of  1890  by  s.  23  authorises 
the  demanding  of  certain  fees  by  the  police 
authorities  for  the  execution  of  warrants 
and  the  performance  of  other  occasional 
duties  which  may  be  required  of  the  con- 
stables under  the  authority.  Those  fees  are 
to  be  regulated  by  means  of  a  table  autho- 
rised from  time  to  time  by  the  Secretary  of 
State.  The  Secretary  of  State  acting  under 
the  statute  authorised  various  fees  to  be 
taken  by  constables,  and,  among  others,  for 
"keeping  possession  of  goods  per  day,  under 
each  distraint,  1«."  Tne  distraint  was  a 
distraint  for  rates.  The  constable  here 
would  not  benefit  immediately  by  this  fee 
that  is  claimed,  because  the  warrant  for 
what  he  did  was  directed  to  the  police  as  a 
body,  of  whom  he  was  one.  He  levied  the 
distress.  He  took  a  certain  article,  and  for 
the  doing  of  that  he  would  earn  for  the 
police  authority  a  certain  fee  authorised  by 
the  Secretary  of  State,  which  would  not  go 
to  him.  When  he  got  the  article  he  took 
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it  to  the  police  station,  and  there  it  was 
locked  up  in  the  custody,  not  of  the  man 
who  took  it  there  especially,  but  of  all  the 
constables  who  would  see  to  the  safety  of 
that  place,  and  for  the  doing  of  that  service 
the  police  as  a  body  were  authorised  to 
charge  1«.  a  day.  I  cannot  see,  therefore, 
that  there  was  anything  in  the  point  which 
was  at  one  time  made  that  this  money  was 
not  to  be  demanded  because  the  thins  for 
which  it  was  charged  had  not  really  oeen 
done.  The  statute  of  57  Geo.  3.  c.  93, 
provided  that  the  charge  should  not  be  made 
unless  the  thing  shall  have  been  really  done. 
I  think  the  thing  was  really  done.  The 
goods  were  kept.  They  were  not  kept  by 
the  individual  constable  who  had  levied,  as 
distinguished  from  the  other  constables,  but 
they  were  kept  by  the  authority  to  whom 
the  warrant  was  directed  and  who  acted 
in  all  they  had  to  do,  sometimes  by  the 
hand  of  one  constable  and  sometimes  by  the 
hand  of  another.  Now  it  is  said  that  is  all 
very  well,  but  nothing  is  chargeable  at  all, 
be^cause  the  statute  of  67  Geo.  3,  c.  93,  is 
a  complete  guide  on  this  subject,  and  that 
statute  does  not  provide  for  the  payment  of 
anything  to  a  person  who  keeps  possession 
of  goods  which  are  seized  by  distraint  for 
non-payment  of  the  poor  rate.  I  cannot 
agree  to  that.  If  Mr.  Longstaff^s  argument 
were  to  prevail  we  should  be  in  this 
position :  suppose  goods  such  as  live  stock 
were  seized  for  rent,  the  law  would  favour 
the  landlord  to  the  extent  of  saying  that  a 
fee  may  be  charged  for  the  taking  of  these 
animals,  althougn  it  is  quite  possible  that 
they  would  be  left  upon  the  premises  of  the 
tenant  and  would  not  have  cost  anything 
for  their  keep.  But  if  the  same  things  were 
taken  for  the  non-payment  of  poor  rate  in 
which  the  public  are  concerned  and  not  an 
individual,  then  they  must  be  removed  from 
the  premises  because  it  is  not  permitted  to 
keep  them  there,  and  although  they  must 
be  kept  alive,  they  must  be  kept  alive  at 
the  expense  of  the  person  who  has  got 
them,  tne  police  for  example,  even  though 
they  may  eat  more  than  they  are  worth 
during  the  time  they  are  kept.  Then  the 
eflfectof  all  this  legislation  would  be  that 
absolutely  nothing  would  be  paid  to  those 
who  keep  possession  of  the  goods  which 
are  taken  to  satisfy  poor  rate,  whereas 
something  would  be  paid  under  the  statute 
of  Geo.  III.,  if  they  were  taken  to  satisfy  a 
claim  for  rent  That  would  drive  one  to  a 
conclusion  which  would  work  so  manifest 
an  ii^ustice  that  I  think  one  ought  to  see 
tliat  the  legislature  really  did  not  intend  it, 
for  I  cannot  find  any  reason   why   they 
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should  have  done  so.  One  would  have  to 
say  that  Ls  what  they  have  done.  I  cannot 
myself  see  that  the  Act  of  Geo.  III. 
prohibits  what  has  been  done  hereby  virtue 
of  the  subsequent  Act  of  1890.  It  seems  to 
me  that  the  Act  of  1890  has  authorised  the 
police  authorit^jT  to  make  such  a  charge  as 
this  for  the  doing  of  a  thing  which,  because 
they  are  the  police  authority,  they  are 
bound  to  do.  It  seems  to  me  that  the 
learned  county  court  judge  misunderstood 
the  effect  of  this  legislation,  because  he  says 
the  Act  of  7  <fe  8  Geo.  4,  c.  17,  expressly 
provides  that  when  the  amount  is  under 
£20  the  costs  and  charges  allowed  by  the 
earlier  Act,  and  no  other,  shall  be  taken  and 
payable  as  the  costs  and  charges  of  the  levy 
and  disposition  of  such  distresses.  I  only 
remark  that  if  the  charge  here  had  been  for 
more  than  the  amount  which  is  allowed  by 
the  statute  of  Geo.  III.,  it  would  have  been 
very  di£Scult  to  say  that  there  was  any 
means  by  which  it  could  be  authorised  by 
the  Home  Secretary,  but  here  it  is  less,  so 
that  the  point  does  not  arise.  I  cannot  see. 
as  I  have  said  already,  that  what  is  charged 
here  is  forbidden  by  the  Act  of  Geo.  IV. 
The  learned  county  court  judge  says  this : 
"These  fees"— that  is,  the  fees  charged 
for  here— "are  said  to  be  payable  to  con- 
stables, but  I  think  it  must  mean"— -that  is, 
he  thinks  the  statute  of  1890  must  mean, 
and  the  regulations  of  the  Home  Secretary 
must  mean—"  pajrable  by  those  who  employ 
them.  I  do  not  think  it  repeals  the  provisions 
of  the  earlier  Acts."  I  think  it  provides 
for  a  case  which  is  not  exactly  provided  for ; 
but  I  also  think  that  where  the  Act  of  1890 
speaks  of  fees  which  may  be  required,  and 
allows  the  Home  Secretary  to  fix  what 
those  fees  are  to  be,  that  it  does  not  deal 
only  with  fees  which  people  employing  the 
constable  are  to  be  bound  to  pay  him,  but 
does  deal  with  cases  where  the  constable  is 
employed  by  the  public  authority  for  public 
purposes,  such  as  for  collecting  rates,  and 
when  the  public  authority  may  make  a 
charge  against  the  person  against  whom  the 
police  are  set  in  motion.  It  is  not  confined 
to  the  taking  of  fees  from  those  who  them- 
selves set  the  police  in  motion.  If  it  were 
so,  I  think  in  this  case  that  the  fees  would 
have  to  be  paid  by  the  justices  and  not  by 
either  the  police  authority  or  the  person  upon 
whose  goods  the  levy  was  made. 

Appeal  allowed.    Leave  to  appeal. 

Solicitors  for  the  appellant:  Clement 
Williams  k  Co.,  for  Trevor  Edwards. 
Wakefield. 

Solicitors  for  the  respondent :  Patersons, 
Snow  &  Co. 
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November  9,  10,  19,  30,  1906. 

(Before  Collins,  M.R.,  CozENs-HARDy 
and  Farwell,  L. JJ.) 

Goldsmiths'  Co.  v.  Wyatt. 

Plate— Assay— Marking— Gold  and  silver 
watch  cases  —  Imported  watches  — 
Customs  Act,  1842  (5  &  6  Vict.  c.  47), 
s.  59. 

Crold  amd  silver  toatch  cases^  forming  part 
of  finished  watches  imported  from 
abrocidj  are  gold  and  silver  plate 
vnthin  the  meaning  of  s,  69  of  the 
Customs  Acty  1842,  and  must  therefore 
he  assayed^  stamped  and  marked  as 
reauirea  hy  that  section  before  being 
sold  or  exposed  for  sale  in  the  United 
Kingdom. 

Decision  of  Channell,  J.,  reversed. 

Appeal  by  the  plaintiffs  from  the  decision 
of  Channell,  J.,  upon  the  following  special 
case  stated  in  an  action. 


This  is  an  action ^^.w . 

for  our  Lord  the  King  and 
for- 


the  plaintiffs, 
for  themselves, 


(1)  £40  for  penalties  under  the  statutes 
5  &  6  Vict,  c  47,  s.  59  (the  Customs  Act, 
1842),  and  12  Geo.  2,  c  26,  in  respect  of  the 
sale  and  exposing  for  sale  of  certain  gold 
and  silver  watch  cases,  to  wit,  two  gold 
watch  cases  and  two  silver  watch  cases  of 
foreign  manufacture  imported  into  the 
United  Kingdom  of  Great  Britain  and 
Ireland  from  foreign  parts  since  the  com- 
mencement of  the  said  Customs  Act,  1842, 
which  said  gold  and  silver  watch  cases 
were  sold  and  exposed  for  sale  in  England 
before  the  same  had  been  assayed,  stamped 
and  marked  as  alleged  to  be  required  bv 
the  said  Customs  Act,  1842,  and  the  Half- 
marking  of  Foreign  Plate  Act,  1904. 

(2)  A  declaration  that  the  said  gold  and 
silver  watch  cases  are  respectively  gold  and 
silver  plate  within  the  meaning  of  ss.  59  and 
60  of  the  Customs  Act.  1842,  s.  10  of  the 
Revenue  Act,  1883,  ana  the  Hall-marking 
of  Foreign  Plate  Act,  1904. 

And  pursuant  to  the  order  of  Master 
Chitty,  dated  May  29th,  1905,  the  following 
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case  has  been  stated  for  the  opinion  of  the 
court : 

1.  The  plaintiffs  are  the  wardens  and 
commonalty  of  the  Mystery  of  Goldsmiths 
of  the  City  of  London,  who  are  and  have 
been  a  guild  and  corporation  time  out  of 
mind  with  divers  privileges,  confirmed  and 
enlarged  from  time  to  time  by  divers  statutes 
and  by  several  charters  from  his  Mtgesty's 
royal  predecessors,  kings  and  queens  of 
this  realm,  amongst  other  things  for  the 
searching,  assaying,  marking  and  regulating 
wrought  plate  in  order  to  ascertain  the 
stan&rd  thereof  for  the  good  and  safety  of 
the  public. 

2.  The  defendant  is  William  Wyatt, 
carrying  on  business  as  a  watchmaker, 
jeweller  and  dealer  in  plate  at  No.  198, 
Ebury  Street,  Eaton  Square,  in  the  county 
of  London. 

3.  On  the  14th  day  of  March,  1905,  four 
watches,  of  which  two  were  in  silver 
watch  cases  and  two  in  gold  watch  cases, 
were  exposed  for  sale  by  the  defendant  at 
his  said  shop,  and  were  then  and  there  sold 
by  him,  the  defendant,  to  one  Sir  Walter 
Sherburne  Prideaux,  an  agent  of  the  plain- 
tiffs, for  the  sum  of  £7  7«.  The  said 
watches  have  been  marked  and  numbered 
respectively  1,  2,  3  and  4. 

4.  None  of  toe  said  four  watch  cases 
are  battered  within  the  meaning  of  s.  59  of 
the  Customs  Act,  1842,  nor  are  they  richly 
engraved,  carved,  chased  or  set  with  jewels 
or  other  stones,  and  they  are  each  and  all  of 
them  of  forei^  manufacture,  and  have 
been  imported  into  the  United  Kingdom  of 
Great  Britain  and  Ireland  since  the  com- 
mencement of  the  Customs  Act,  1842  (5  & 
6  Vict.  c.  47). 

5.  None  of  the  said  four  watch  cases  were 
wrought  or  made  prior  to  the  year  1800. 

6.  In  the  opinion  of  the  Commissioners  of 
Customs  none  of  the  said  four  watch  cases 
may  be  properly  described  as  hand-chased, 
inlaid,  bronzed  or  filigree  work  of  an 
Oriental  pattern.  The  watch  case  forming 
part  of  the  said  watch  No.  3  is  not  incapable 
of  receiving  the  marks  referred  to  in  the 
statute  12  Geo.  2,  c.  26,  or  any  of  such 
marks  by  reason  of  the  smallness  or  thin- 
ness thereof. 

7.  None  of  the  said  four  watch  cases  so 
exposed  for  sale  and  sold  on  the  14th  day 
of  March,  1905,  as  aforesaid,  at  the  time  of 
the  said  exposure  for  sale  and  sale  had  been 
assayed  or  stamped  and  marked  with  the 
marics  of  the  said  plaintiffs,  or  with  the 
marks  of  any  other  duly  authorised  assay 
office  in  the  United  Kingdom  of  Great 
Britain  and  Ireland. 

U8 
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8.  The  said  four  watch  cases  have  been 
weighed  and  assayed.  No.  I  weighs  11  dwts. 
7  grains,  and  is  of  a  standard  less  in  fine- 
ness than  11  ounces  2  dwts.  of  fine  silver  in 
every  pound  weight  troy.     No.  2  weighs 

10  dwts.,  and  is  of  a  standard  greater  in 
fineness  than  11  ounces  2  dwts.  of  fine  silver 
in  every  pound  weight  troy.  No.  3  weighs 
2  dwts.  3  grains,  and  is  approximately  of  a 
standard  m  fineness  of  14  carats  of  fine  gold 
in  every  pound  weight  troy,  but  has  a  dome 
and  bow  of  base  metal ;  and  No.  4  weighs 

11  dwts.  10  grains,  and  is  of  a  standard  in 
fineness  of  18  carats  of  fine  gold  in  every 
pound  weight  troy.  All  the  said  watch 
cases  bear  Swiss  Government  hall-marks 
indicating  the  true  standard  of  gold  or  silver 
employed  in  their  manufacture,  and  agree- 
ing with  the  above-mentioned  assays ;  and 
the  dome  of  the  watch  case  No.  3  bears  the 
mark  "  Cuivre,"  denoting  that  the  same  is 
of  base  metal. 

9.  In  the  year  1876  the  notice  set  out  in 
the  First  Schedule  to  this  case  was  issued 
by  the  plaintiffs. 

10.  No  legal  proceedings  have  been  insti- 
tuted by  the  plaintiffs  since  the  year  1842 
in  respect  of  the  sale  and  exposing  for  sale 
of  foreign  watch  cases  forming  part  of 
watches  imported  into  the  United  Kingdom 
of  Great  Britain  and  Ireland  and  sold  or 
exposed  for  sale  before  the  same  have  been 
assayed,  stamped  and  marked. 

11.  On  January  18th,  1888.  the  General 
Order  set  out  in  the  Second  Schedule  to 
this  case  was  issued  by  the  Commissioners 
of  Customs. 

12.  Gold  and  silver  watch  cases  forming 
part  of  gold  and  silver  watches  inoportea 
into  the  United  Kingdom  of  Great  Britain 
and  Ireland  since  the  passing  of  the  Revenue 
Act,  1888,  have  not  been  entered  to  be 
warehoused  nor  deposited  in  a  bonded 
warehouse,  but  have  been  delivered  for 
home  use  before  they  have  been  assayed, 
stamped  and  marked. 

13.  All  highly  finished  articles  of  foreign 
plate,  after  being  assayed,  stamped  and 
marked  by  an  assay  office,  nave  to  go  back 
to  the  shop  for  the  marks  to  be  "  set  **  and 
^^ finished"  before  such  articles  can  be 
placed  on  the  market. 

The  assaying,  stamping  and  marking  of 
British- made  watch  cases  is  invariably  per- 
formed while  the  cases  are  in  the  rougn  and 
before  they  are  polished,  and  before  the 
movements  are  inserted  therein. 

Foreign-made  watch  cases  are  now  never 
imported  into  the  United  Kingdom  without 
being  made  up  into  finished  watches,  but 
formerly  such  cases  when  intended  to  be 
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assayed  and  marked  were,  like  British 
watch  cases,  sent  to  the  assay  offices  in  an 
unfinished  state,  and  were  subsequently 
"anished." 

The  points  of  law  raised  by  the  special 
case  for  the  opinion  of  the  court  are  : 

(1)  Whether  the  said  gold  and  silver 
watch  cases  forming  part  of  the  said  watches 
are  respectively  gold  and  silver  plate  within 
the  meaning  of  ss.  59  and  60  of  the  Customs 
Act,  1842,  s.  10  of  the  Revenue  Act,  1883, 
and  the  Hall-marking  of  Foreign  Plate 
Act,  1904 1 

(2)  Whether  upon  the  facts  set  out  in  the 
special  case  and  agreed  between  the  parties 
tne  defendant  is  liable  to  penalties  under 
the  statute  5  &  6  Vict.  c.  47  (the  Customs 
Act,  1842),  which  penalties  are  defined  by 
the  statute  12  Qeo.  2.  c.  26.  in  respect  of  the 
sale  and  exposing  for  sale  of  any  one  or 
more  of  the  said  gold  and  silver  watch 
casesi 

If  the  court  shall  decide  the  first  Question 
in  the  affirmative,  a  declaration  snail  be 
made  accordingly. 

If  the  court  shall  decide  the  second  ques- 
tion in  the  affirmative  in  respect  of  any  one 
or  more  of  the  said  watches,  a  declara- 
tion shall  be  made  and  judgment  given 
accordingly. 

If  the  court  shall  be  of  opinion  that  the 
defendant  has  not  incurred  any  i)enalty  in 
respect  of  any  of  the  said  watches,  judgment 
shfiill  be  entered  for  the  defendant. 

In  any  event  the  costs  of  the  action  shall 
be  in  the  discretion  of  the  court. 

The  Schedules  referred  to  in  clauses  9  and 
11  of  this  case: 

SCHKDULE  I. 

Notice  issued  by  the  Goldsmiths'  Company 
in  reference  to  Foreign  Plate. 
A.D.  1876.  It  having  been  brought  to  the 
notice  of  the  Goldsmiths'  Company  that 
articles  of  silver  plate  in  considerable  quan- 
tities have  been  for  some  time  past  imported 
into  this  countrv  from  foreign  countries  and 
sold  without  having  been  assayed  and 
marked  as  required  oy  law,  the  wardens  of 
the  company  consider  it  their  duty  to 
remind  dealers  in  gold  and  silver  plate  of 
the  laws  which  prohibit  the  sale  of  foreign 
plate  of  gold  and  silver  imported  into  this 
country  unless  it  be  of  one  of  the  authorised 
standards  and  shall  have  been  assayed  and 
marked  :  and  the  wardens  at  the  same  time 
notify  that  they  wiQ  consider  it  their  duty 
to  institute  proceedings  at  law  against 
offenders  in  every  case  of  an  offence  com- 
mitted in  breach  of  the  law  which  shall  be 
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brought  to  their  notice    and    capable    of 
proof. 

Schedule  II. 

General  Order  issued  by  the  Commissioners 
of  Customs  in  reference  to  Foreign 
Watch  Ca.ses. 

General  Order  9/1888. 

Custom  House,  London, 
18th  January,  1888. 

Sir, 

In  accordance  with  paragraph  33  of 
General  Order  99/1887, 1  now  transmit  to 
you  the  directions  of  the  Board  to  enable 
you  to  deal  with  watch  cases  and  watches, 
under  the  Merchandise  Marks  Act,  the 
latter  term  watches  meaning  as  provided 
by  s.  7  of  the  Act  "  all  that  portion  of  a 
watch  which  is  not  the  watch  case." 

Your  attention  has  already,  by  G.  O. 
81/1887,  been  called  to  the  position  in 
which  watch  cases,  under  this  section,  stand 
in  relation  to  watches,  and  the  consequent 
importance  of  the  assa^  mark  on  watch 
cases,  which  mark  by  virtue  of  s.  3  (1)  of 
the  Act  would  be  deemed  a  trade  descrip- 
tion as  to  place  or  country  of  origin. 

You  will  note  in  addition  that  by  s.  8  (1) 
of  the  Act  provision  is  made  for  preventing 
foreign-made  watch  cases  from  obtaining 
the  mark  placed  on  a  watch  case  made  in 
the  United  Kingdom,  and  it  is  enacted 
that  a  different  mark  shall  be  placed  on 
foreign  watch  cases  of  such  pattern,  and 
in  such  mode  as  directed  by  Order  in 
Council. 

An  Order  in  Council  to  this  effect,  dated 
the  28th  November  last,  was  published  in 
the  London  Gazette  of  9th  December  last ; 
and  a  copy  of  this  Order,  together  with 
sheets  1  and  2  of  Appendix  to  Schedule  II. 
therein  referred  to,  which  contain  diagrams 
of  the  required  new  marks,  are  sent  to  you 
herewith. 

You  will  carefully  study  these  sheets, 
and  note  how  the  marks  apply  variously  to 
the  different  assay  offices  in  the  United 
Kingdom. 

The  directions  to  be  observed  by  you  in 
applying  this  new  law  will  relate  to— 

(a)  Watch  cases  with  assay  marks  im> 
ported  alone. 

(b)  Like  watch  cases  imported  with  the 
watches,  that  is  to  say,  watches  of  foreign 
manufacture,  in  them. 

(a)  Watch  Cases  with  Assay  Marks 
Imported  alone. 

If  the  cases  are  wholly  unmarked,  or  are 
duly  marked  in  accordance  with  the  Order 
I  4  119 


THE   JUSTICE   OP  THE   PEACE. 


Goldsmiths'  Co.  v.  Wyatt. 

in  Council,  or  with  a  foreign  assay  mark, 
and  there  is  not,  in  addition,  any  wording 
on  anjT  part  of  the  case  proper,  or  on  the 
dome  indicating  make  or  prodace  in  the 
United  Kingdom,  the  goods  may  be  de- 
livered. If,  on  the  other  hand,  there  is  any 
such  wording,  the  goods  must  be  detained 
and  the  matter  referred  to  the  Hoard. 

If  the  cases  are  marked  with  a  British 
hall  mark  as  placed  on  watch  cases  made  in 
the  United  Kingdom,  you  will  detain  the 
goods  unless  they  are  entered  as  "  British 
goods  brought  back,"  in  which  case  they 
may  be  admitted  under  the  usual  regula- 
tions. 

(b)  Watch  cases  imported  with  the 
watches  in  them. 

If  the  cases  are  wholly  unmarked,  or  are 
marked  either — 

In  accordance  with  the  Order  in  Council,  or 

With  a  foreign  assay  mark,  or 

With  a  British  assay  mark  as  placed  on  a 
watch  case  made  in  the  United  Kingdom, 
and  with  an  equallv  conspicuous  statement 
either  above  or  below  the  assay  mark,  that 
the  watch  is  of  foreign  make. 

And  if  there  is  no  wording  either  as  an 
addition  on  the  case  or  dome,  or  upon  the 
watch  itself,  whether  on  the  dial  or  the 
plate,  or  any  part  of  the  works,  indicating 
make  or  produce  in  the  United  Kingdom, 
then  the  goods  may  be  delivered. 

If,  on  the  other  hand,  there  is  any  such 
wording,  the  goods  must  be  detained  and 
the  matter  referred  to  the  Board. 

If  the  cases  are  marked  with  a  British 
assay  mark  as  placed  on  a  watch  case  made 
in  the  United  Kingdom,  and  with  no  state- 
ment of  foreign  make  on  the  cases,  as 
required  above,  you  will  detain  them  as  a 
seizure,  unless  there  is  upon  the  dial  of  each 
watch  and  also  on  the  top  "  plate  "  (where 
the  watch  is  of  that  construction)  or  on  the 
bottom  "plate  "  (where  the  watch  is  of  that 
construction)  visiblv,  between  the  "  bridges," 
an  indelible  and  definite  indication  of  the 
place  or  country  in  which  the  watches  were 
made.  Such  an  indication  will  be  con- 
sidered definite  if  it  is  or  contains  only  the 
name  of  the  place  or  country  of  origin  ;  if 
in  addition  it  contains  the  name  of  a  place 
in  or  a  part  of  the  United  Kingdom^  as.  for 
instance,  "  Geneva  and  London,"  or  if  tnere 
is  anywhere  on  the  watch  an  indication  bv 
fibres,  words,  or  otherwise,  that  the  watch 
might  oe  the  make  or  produce  of  the  United 
Kingdom,  then  in  addition  to  the  name  of 
place  or  country  of  origin  there  must  be  a 
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distinct  statement  that  the  watches  were 
there  made. 

I  am.  Sir,  your  obedient  servant, 

E.  GOODWYN.     • 

The  collector  at 

Channell,  J.,  answered  both  the  ques- 
tions raised  in  the  special  case  in  the 
negative,  and  gave  judgment  for  the  defen- 
dant 

Eldon  Bankes,  K.C.,  and  Graham  Camp 
hell,  for  the  plaintiffs. 

Sir  R,  B.  Finlay,  KC,  F,  Newbdt,  and 
L.  B.  Sebastian,  for  the  defendant 

[The  arguments  appear  sufiiciently  from 
the  judgment.] 

Cur,  adv.  vult, 

November  30. 

The  judgment  of  the  court  (Collins,  M.R, 
Cozens-Habdy  and  Fabwell,  L.JJ.)  was 
read  by  Faewbll,  L. J.,  and  was  as  follows.— 
The  question  in  this  case  is  whether  gold 
and  suver  watches  imported  from  abroad  as 
completed  articles  must  be  assc^ed  and 
stamped  by  the  Goldsmiths'  Company 
under  s.  59  of  5  &  6  Vict  c.  47.  It  is  not 
disputed  that  such  watches  if  made  in  the 
.  United  Kingdom,  and  that  watch  cases  of 
gold  and  silver  if  imported  into  the  United 
Kingdom  without  works,  must  be  so  assayed 
and  stamped,  but  it  is  contended,  and 
Channell,  J.,  has  held,  that  the  completed 
article  is  under  no  such  liability.  The 
question  depends  upon  the  construction  of 
s.  59  of  the  Customs  Act,  1842,  a  section 
which  has  nothing  to  do  with  customs,  but 
is  in  fact,  althougn  not  in  name^  an  amend- 
ment or  extension  of  the  existing  Act  for 
preventing  frauds  and  abuses  in  gold  and 
silver  ware  (12  Geo.  2.  c.  26).  The  preven- 
tion of  adulteration  of  gold  and  silver  and 
tiie  preservation  for  that  purpose  of  a  fixed 
standard  of  these  metals,  authenticated  by 
test  and  mark,  have  been  the  subject  of 
divers  statutes  from  an  early  date.  The 
Act  of  Geo.  2,  recites  statutes  commencing 
with  28  of  Edw.  1,  and  states  in  its  preamble 
that  **the  standards  of  the  plate  of  this 
kingdom  are  both  for  the  honour  and  riches 
of  the  realm,  and  so  highly  concern  his 
Majesty's  sumects,  that  the  same  ought  to 
be  most  careiully  observed,  and  all  deceits 
therein  to  be  prevented  as  much  as  possible." 
Section  1  foroids  in  England  the  working 
or  making  of  any  gold  or  silver  vessel,  plate, 
or  manufacture  of  gold  or  silver  ot  less 
than  a  fixed  fineness.  Section  2  excepts 
jewellers*   work — namely,   gold    or    silver 
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wherein  anv  jewels  or  other  stones  are  set, 
jointed  nignt  earrings  of  gold,  and  gold 
springs  of  lockets.  Section  5  forbids  the 
sale  or  exportation  of  "any  gold  or  silver 
vessel,  plate,  or  manufacture  of  gpld  or 
silver"  until  it  has  been  marked  with  the 
Gbldsmiths'  marks.  Section  6  excepts  a 
number  of  small  articles,  such  as  rings, 
sfeeve  buttons,  rims  of  snuff-boxes,  stoppers 
to  glass  bottles,  and  the  like,  and  also  ^'  any 
gold  or  silver  vessel^  ulate  or  manufacture 
of  gold  or  silver  so  ricnly  engraved,  carved, 
or  chased,  or  set  with  jewels  or  other  stones, 
as  not  to  admit  of  an  assay  to  be  taken  of, 
or  a  mark  to  be  struck  thereon,  without 
damaging,  prejudicing,  or  defacing  the 
samc.^  Section  8  imposes  a  penalty  on 
(amongst  other  things)  marking  with  any 
counterfeit  mark  "any  wrought  plate  of 
gold  or  silver  whatsoever."  Section  9  recites 
that  great  frauds  are  dailjr  committed  by 
the  private  working  of  "  silver  plate,"  and 
provides  that  any  working  goldsmith  or 
silversmith  who  shall  work  **any  gold  or 
silver  vessel,  plate,  or  manufacture  of  ^old 
or  silver  whatsoever  "  by  the  Act  required 
to  be  marked,  shall  send  with  every  parcel 
of  such  gold  or  silver  a  memorandum 
containing  the  date,  name,  and  abode 
of  worker  and  "all  the  species  in  such 
parcel  of  plate  and  the  number  of  each 
species."  Section  11,  after  reciting  that 
it  mav  be  necessary  to  use  a  greater  quantity 
of  soder  in  or  about  one  piece  of  wrought 
plate  than  another,  provides  that  the 
wardens  shall  determine  what  soder  is 
necessary  in  or  about  "  every  piece  of  plate 
which  shaU  be  brought  or  sent^'  to  the  assay 
office  to  be  marked.  Section  13  recites  that 
the  Goldsmiths'  Company  have  for  many 
years  been  at  great  expense  in  assaying  and 
marking  "wrought  plate,"  and  "the  same 
hath  of  late  years  very  much  increased  by 
their  assaying  and  marking  several  sorts  of 
small  wares  of  gold  and  silver  which  were 
not  heretofore  usually  assayed  and  marked, 
and  of  which  there  are  much  greater  quan- 
tities now  made  than  were  heretofore  made," 
and  proceeds  to  authorise  certain  charges  on 
"any  piece  or  parcel  of  wrought  plate  of 
gold  or  silver  not  exceeding  (amongst 
others)  "  for  assaying,  trying,  and  marking 
gold  watch  cases  or  gold  watch  boxes,  ten* 

gence  apiece."  And  s.  20  provides  for  the 
ours  during  which  the  assay  office  shall  be 
kept  open  "for  the  taking  in  plate"  and 
"  if  any  parcel  of  plate "  be  found  to  be  of 
coarser  allov  than  the  proper  standard,  the 
Goldsmiths^  Company  are  authorised  to 
break  and  deface  "such  parcel  of  plate." 
It  is  reasonably  clear  that  "  plate  "  is  used 
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in  this  Act  in  two  distinct  significations— 
first,  when  used  in  conjunction  with  "  vessel 
or  manufacture  of  gold  or  silver  "  it  means 
dish  or  platter  as  contrasted  with  cup  or 
bowl ;  secondly,  when  used  by  itself,  it 
connotes  "plate"  as  a  genus  including  as 
species  vessel,  dish,  and  every  other  form  of 
gold  or  silver  manufacture  except  the 
jewellers'  work  mentioned  in  s.  2,  and  the 
rings  and  other  articles  mentioned  in  s.  6, 
but  including  articles  so  far  removed  from 
any  ordinarv  meaning  of  plate  as  watch 
cases,  snuff  Doxes,  hooks  for  watch  chains, 
and  buckles.  It  is  not,  nor  could  it  be, 
contended  that  the  insertion  of  works 
within  a  watch  case  could  take  it  out  of  this 
Act,  nor  that  composite  articles  do  not  come 
within  the  Act ;  tne  provisions  of  s.  11  are 
alone  enough  to  show  that  the  Act  extends 
to  composite  articles.  The  construction  of 
this  Act  is  important,  because,  in  our 
opinion,  the  principle  laid  down  by  Lord 
Mansfield  in  1768  m  Bex  Y.Loxdale  (1758}, 
1  Burr.  445,  at  p.  447,  is  as  sound  now  as  it 
was  then,  and  has  often  been  acted  upon  by 
the  courts— c.^.,  in  Smith  v.  Brovm  (1871), 
L.  R.  6  O.  B.  729,  Lord  Mansfield  says : 
"  Where  there  are  different  statutes  in  pari 
materid,  though  made  at  different  times,  or 
even  expired,  and  not  referring  to  each 
other,  they  shall  be  taken  and  construed 
together  as  one  system  and  as  explanatory 
of  each  other."  Now  s.  59  of  5  &  6  Vict 
c.  47,  obviously  refers  to  and  extends  the 
Act  of  George  2,  although  it  does  not 
mention  it  in  express  terms,  and  although 
all  the  other  sections  of  the  later  Act  relate 
to  different  matters.  The  Act  is  professedly 
a  Customs  Act,  but  it  relates .  to  other 
matters.  For  instance,  s.  39  extends  an  Act 
regulating  the  admeasurement  of  merchant 
shipping.  The  object  of  s.  59  is  to  extend 
the  provisions  of  12  Qeo.  2  with  respect  to 
assaying  and  marking  to  ^old  and  silver 
plate  (not  being  battered)  imported  from 
foreign  parts ;  and  in  such  a  section  it  is 
reasonable  to  expect  that  if  the  legislature 
has  adopted  the  phraseology  of  the  earlier 
Act,  it  intends  that  such  phraseology  shall 
have  in  the  later  Act  the  same  meaning 
that  it  bears  in  the  earlier.  We  have 
already  shown  that  "  plate,"  when  used  by 
itself  m  the  earlier  Act,  and  not  in  colloca- 
tion with  vessel  or  manufacture  of  gold  or 
silver,  connotes  the  genus  "plate,"  and 
when  we  find  "  gold  and  silver  plate "  and 
"  ware,  vessel,  plate,  or  manufacture  of  gold 
or  silver"  in  s.  59  of  the  later  Act,  we  con- 
clude that  the  same  meanings  are  to  be 
attached  to  them  as  in  the  earlier  Act.  This 
is  borne  out  by  the  proviso  at  the  end  of 
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s.  69.  The  Act  of  George  2  excepted  a 
namber  of  small  articles  under  ss.  2  and  6, 
which,  but  for  the  exception,  would  have 
fallen  into  the  category  of  plate,  and  s.  69 
follows  this  by  first  providing  for  the  stamp- 
ing of  plate,  and  then  excepting  from  that 
category  the  same  articles  tnat  are  excepted 
therefrom  in  the  earlier  Act  Reference 
was  made  by  Sir  Eobert  Finlay  to  the 
Schedule  which  contains  a  list  of  articles  on 
which  customs  duties  were  imposed,  and  the 
amount  of  such  duties,  and  reliance  was 
placed  on  the  fact  that  plate  appears  in 
class  6,  and  gold  and  silver  watches  in 
class  19  as  different  articles.  But  this  is 
not  material.  The  tables  refer  to  s.  40,  and 
are  for  the  purpose  of  taxation  ;  s.  69  is  for 
a  different  purpose  altogether,  and  we  think 
that  neither  the  ctistoms  clauses  and  tables 
in  this  Act,  nor  any  of  the  numerous  other 
Customs  Acts  cited  to  us,  have  any  bearing 
on  the  construction  of  s.  69.  Lord  Mans- 
field's principle  is  expressly  confined  to 
Acts  in  pari  materiay  and  it  would  be 
especially  dangerous  to  apply  phrases  in 
taxing  Acts,  where,  for  the  purpose  of  in- 
creasing revenue,  words  are  often  given  by 
definition  in  the  Act  a  wide  and  unusual 
signification,  to  statutes  relating  to  other 
purposes.  Finally,  it  is  apparent  from  the 
Acts  referred  to  aix>ve,  ana  specially  from 
the  preamble  to  13  Geo.  2,  c.  26,  that  the 
aim  And  object  of  the  legislature  was  to  set 
up  and  preserve  standards  for  all  gold  and 
silver  manufactured  articles  in  England 
(with  the  exception  of  the  small  articles 
already  mentioned) ;  and  it  is  difficult  to 
find  any  ground  on  which  it  can  be  sug- 
gested that  the  legislature  meant  import^ 
gold  and  silver  watches  to  be  excepted, 
when  it  is  admitted  that  gold  and  silver 
watch  cases  must  be  stamped,  and  the  more 
so,  because  it  is  not  a  question  of  taxation 
but  of  preserving  uniform  standards  for  all 
manufactured  articles  of  gold  or  silver  in 
the  kingdom.  It  was  suggested  that  foreign 
watches  could  not  be  assayed  and  stamped 
after  they  were  completed,  but  the  facts 
stated  in  the  special  case  do  not  amount  to 
this,  and  we  apprehend  that  it  is  a  mere 
question  of  convenience.  One  or  two  points 
urged  by  counsel  and  mentioned  in  Chan- 
NELL,  J.'s  judgment  remain  to  be  noticed. 
It  is  said  that  no  one  would  use  "  plate  "  as 
including  gold  and  silver  watches  in  com- 
mon parlance.  We  are  not  concerned  to 
dispute  this,  but  the  question  is  not  of  the 
meaning  of  the  word  "plate"  in  ordinary 
language,  but  in  Acts  of  Parliament,  where 
it  undoubtedly  includes  gold  and  silver 
^atch  cases.  If  a  gold  watch  case  is  "  plate,** 
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we  fail  to  see  why  the  insertion  of  works 
makes  it  any  Jess  "  plate  "  than  it  was  be- 
fore such  insertion  ;  it  is  "  plate"  by  reason 
of  the  {^old  or  silver  metal  in  it,  and  the 
metal  is  unchanged  whether  the  article 
remains  a  watch  case  or  develops  into  a 
watch.  It  was  urged  that  there  had  been 
a  uniform  practice  since  6  &  6  Vict.  c.  47,  of 
treating  watches  imported  from  abroad  as 
exempt  from  assay.  The  special  case  states 
no  such  usage.  The  facts  set  out  (pant- 
graphs  10  to  13)  fall  far  short  of  it.  But  in 
our  opinion  the  principle  of  contemparanea 
expontio  cannot  be  applied  to  so  modern  a 
statute.  Lord  Watson  has  expressed  the 
true  view  in  Trusteeaqf  Clyde  Navigaticny, 
Laird  (1883),  8  App.  Gas.  668,  at  p.  673 : 
"  I  have  only  to  add  that,  in  my  opinion, 
such  usage  as  has  in  this  case  been  termea 
contemporanea  expositio  is  of  no  value 
whatever  in  construing  a  British  statute  of 
the  year  1868."  (His  lordship  was  speaking 
in  1883.)  "  When  there  are  ambiguous  ex- 
pressions in  an  Act  passed  one  or  two 
centuries  ago,  it  may  be  legitimate  to  refer  to 
the  construction  put  upon  these  expressions 
throughout  a  long  course  of  years  by  the 
unanimous  consent  of  all  parties  interested^ 
as  evidencing  what  must  presumably  have 
been  the  intention  of  the  lerislature  at 
that  remote  period.  But  I  fee!  bound  to 
construe  a  recent  statute  according  to  its 
own  terms,  when  these  are  brought  into 
controversy,  and  not  according  to  the  views 
which  interested  parties  have  hitherto 
taken."  The  utmost  that  could  be  said  in 
the  present  case  (if  the  facts  stated  amount 
to  usage)  would  be,  as  Lord  Blaokbubn 
suggests  at  p.  670  of  the  same  case,  that 
any  court  would  be  cautious,  and  not  decide 
unnecessarily  against  it.  The  only  autho- 
rity referred  to  oy  Sir  Eobert  Firday  was  a 
dictum  of  Stephen,  J.,  in  Ohlsons  Ccuej 
[18911  1  Q.  B.  486.  but  we  doubt  if  he 
intended  to  say  anytning  more  than  is  ex- 
pressed by  Lord  Blackburn  above.  The 
argument  that  traders  have  embarked  in 
business  on  the  strength  of  this  usage  is  not 
supported  by  any  facts  set  out  in  the  special 
case,  and  would  be  disposed  of,  if  alleged; 
by  Feather  v.  The  Queen  (1866),  6  B.  &  S. 
267.  The  Merchandise  Marks  Act,  1887, 
was  referred  to,  but  it  is  not  in  pari 
materia.  The  compulsory  identification  of 
foreign-made  articles  as  such  has  no  con- 
nection with  the  standard  of  gold  and  silver 
articles  imported  into  this  country.  With 
all  respect,  therefore,  we  are  unable  to  agree 
with  (;hannell,  J.  His  judgment  must  be 
discharged,  and  the  two  questions  in  the 
case  should  be  answered  in  the  affirmative, 
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and  the  defendant  mast  pay  the  costs  here 
andb^Iow. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs :  Prideaux  & 
Sons. 

Solicitors  for  the  defendant :  James  and 
James. 
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the  Fuhlic  Health  Acts  Amendment 
Acty  1890,  and  that^  therefore^  the 
respondent  was  not  liable  under  that 
section  and  s,  41  of  the  Pvhlic  Health 
Acty  1875,  to  contribute  to  the  expense 
of  repairing  the  line  of  pipes  beliind 
the  houses. 

Decision  of  the  Divisional  Court  {reported 
(1905),  69  J.  P.  464)  affirmed. 


71  J.  P.  8». 


COURT    OP    APPEAL. 


December  1,  3,  1906. 

(Before  Collins,  M.R.,  Cozens-Hakdy 
and  Farwell,  L.JJ.) 

Wood  Green  Urban  District  Council  v. 
Joseph. 

Public  health— Single  private  drain — Pipe 
draining  houses  of  more  than  one  owner 
— Drainage  i)a8sing  through  sewer  and 
thence  into  pipe — Whether  houses  con- 
nected with  public  sewer  by  single  pri- 
vate drain— Public  Health  Act,  1875 
g8  &  39  Vict.  c.  55),  ss.  4,  41— Public 
ealth  Acts  Amendment  Act,  1890 
(53  k  54  Vict.  c.  59),  s.  19. 

A  row  of  houses,  of  which  six  belonged  to 
the  respondent  and  the  remainder  to 
other  owner Sy  were  drained  by  a  system 
of  pipes  arranged  as  follows:  The 
houses  were  drained  in  pairs;  eafh 
house  ufas  drained  by  a  separate  pipe 
which  discharged  into  a  pipe  common 
to  both  houses^  and  each  common  pij)e 
discharge  into  a  line  of  pipes  laid  in 
private  ground  behind  the  nouses^  which 
conveyed  the  drainage  to  a  public  sewer. 
It  VKU  admitted  by  the  appellants  that 
the  common  pipes  through  which  the 
drainage  of  the  resjxmdenfs  houses 
passed  were  sewers  within  the  meaning 
of  the  Public  Health  Act,  1875. 

Held,  that,  even  assuming  that  the  line  of 
pipes  which  wa4  laid  behind  the  houses 
Ufas  a  single  private  drain,  vet,  as  the 
common  pipes  were  sewers,  the  respon- 
dent's houses  were  not  connected  with 
the  public  sewer  by  such  single  private 
dram  vnthin  the  meaning  of  s,  19  of 


Appeal  by  the  urban  district  council  from 
the  decision  of  the  High  Court  of  Justice, 
King's  Bench  Division  (Alverstone,  L.C.  J., 
Lawrance  and  Eidley,  JJ.)  (reported 
(1905),  69  J.  P.  464),  upon  the  following 
case  stated  by  two  of  his  Majesty's  justices 
of  the  peace  in  and  for  the  county  of 
Middlesex,  pursuant  to  the  Summary  Juris- 
diction Acts,  1857  and  1879. 

1.  On  the  25th  March,  1904,  we,  sitting 
as  a  court  of  summary  jurisdiction  at  the 
Town  Hall,  Wood  Green,  in  the  county  of 
Middlesex,  determined  a  complaint  pre- 
ferred by  the  urban  district  coimcil  of  Wood 
Green  (hereinafter  called  the  "council") 
against  Louis  Joseph,  of  16,  St.  Marv's 
Road,  Highbury,  N.  (hereinafter  called  the 
"respondent")  for  the  recovery  from  the 
respondent  as  the  owner  of  six  houses  in  a 
street  in  the  council's  district  called  P&rk- 
hurst  Road,  of  the  sum  of  £49  16s.  Od.  and 
interest  thereon  from  the  26th  February, 
1904,  which  the  council  claimed  as  due  to 
them  from  the  respondent  under  s.  41  of 
the  Public  Health  Act,  1875,  and  s.  19 
of  the  Public  Health  Acts  Amendment 
Act,  1890,  in  respect  of  drainage  works 
executed  by  the  council  as  hereinafter 
stated. 

On  the  hearing  of  the  said  complaint  the 
facts  hereinafter  stated  were  proved  or 
admitted. 

2.  The  Public  Health  Acts  Amendment 
Act,  1890,  is  and  was  at  all  material  times 
in  force  in  the  council's  district. 

3.  Parkhurst  Road  runs  north  and  south, 
and  on  the  east  side  thereof  is  a  row  of 
sixteen  houses,  numbered  consecutively 
two  to  thirty-two  (even  numbers).  The 
respondent  is  and  was  at  all  material  times 
the  owner  of  six  of  the  houses,  viz  :  Nos.  18, 
20»  22,  24,  26,  and  28,  the  remaining  ten 
houses  belonging  to  other  owners. 

4.  The  drainage  of  the  said  row  of  six- 
teen houses  is  and  was  at  all  material  times 
conveyed  to  a  public  sewer  in  Marquis 
Road  (a  road  entering  Parkhurst  Road  at 
the  north  end  of  the  said  houses)  by  means 
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of  a  system  of  pipes  arran^  as  follows : 
The  houses  were  drained  in  pairs.  Each 
pair  of  houses  was  drained  bv  a  separate 
pipe  into  a  pipe  common  to  both  houses, 
and  each  of  such  common  pipes  discharged 
into  a  line  of  pipes  (hereinafter  called  "  the 
alleged  single  private  drain*')  which  was 
laid  in  private  ground  behind,  that  is  to 
say,  on  the  east  of  the  said  row  of  houses, 
and  parallel  thereto.  The  drainage  of  the 
six  houses  of  which  the  respondent  was 
owner  was  therefore  conveyed  to  the  alle^ 
single  private  drain,  first  by  pipes,  which 
were  not,  and  then  by  pipes,  whicQ  were, 
common  to  each  pair  of  such  houses,  and 
it  was  axlmitted  by  the  council  that  the 
pipes  which  were  common  to  each  pair  were 
"  sewers  "  within  the  meaning  of  the  Public 


71  J.  P.  89. 

7.  Pursuant  to  the  authority  given  by  the 
council  as  stated  in  paragraph  6  hereof,  the 
said  Albert  Edward  Adams,  after  due  notice 
to  the  occupiers,  inspected  the  drains  be- 
longing to  the  said  premises.  Upon  such 
inspection  the  said  drains  were  found  to  be 
throughout  in  bad  order  and  condition,  and 
to  require  alteration  and  amendment,  and 
the  said  Albert  Edward  Adams  reported  to 
the  council  to  that  effect. 

8.  Acting  upon  the  said  report  of  the  said 
Albert  Edward  Adams,  the  council  required 
certain  work  to  be  done  to  the  drains  sepa- 
rately draining  the  respondent's  six  houses, 
and  the  respondent  executed  such  work. 
The  council  did  the  work  necessary  to  put 
the  common  pipes  into  proper  repair  and 
themselves   defrayed   the   cost.      On   the 
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Health  Acts,  and  that  inasmuch  as  the 
houses  thev  served  belonged  to  the  same 
owner,  such  common  pipes  did  not  come 
within  the  operation  of  s.  19  of  the  Public 
Health  Acts  Amendment  Act^  1890. 

(The  plan  accompanying  this  report  shows 
the  system  by  which  the  said  sixteen  houses 
were  drained.) 

5.  On  the  29th  October,  1902,  a  printed 
notice  was  sent  to  the  council  by  Mr.  Albert 
Edward  Adams,  the  council's  inspector  of 
nuisances,  stating  that  "  a  drain  belonging 
to  the  premises '^2  to  32,  Parkhurst  Road. 
**or  to  some  one  or  more  of  the  said 
premises  "  was  "  a  nuisance." 

6.  On  the  said  29th  October,  1902,  the 
council  empowered  the  said  Albert  Edward 
Adams  after  notice  to  the  occupiers  of  the 
said  houses,  to  enter  the  premises  to  which 
the  drain  described  as  aforesaid  belonged, 
and  to  cause  the  ^und  to  be  opened  and 
to  examine  the  said  drain. 
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11th  February,  1903,  the  council  acting 
upon  the  same  report  gave  notice  to  the 
owners  of  the  houses  comprised  in  the  said 
row,  including  the  respondent,  to  do  certain 
specified  works  to  the  alleged  single  private 
drain,  such  works  being  necessary  to  put 
the  alleged  single  private  drain  into  proper 
rej[>air.  The  said  notice  was  not  complied 
with.  The  council  then  caused  the  works 
specified  in  the  said  notice  to  be  done  by 
persons  in  their  employment. 

9.  The  cost  of  the  works  executed  by  the 
council,  as  aforesaid,  to  the  alleged  single 
private  drain  was  £132  16«.  Oc^.,  and  tne 
surveyor  to  the  council,  in  pursuance  of 
s.  19  of  the  Public  Health  Acts  Amendment 
Act,  1890,  apportioned  the  said  cost  between 
the  owners  oi  the  several  houses  in  the  said 
row  of  sixteen  houses.  The  sum  so  appor- 
tioned on  the  respondent  in  respect  of  ike 
said  six  houses,  whereof  he  was  owner,  was 
the  said  sum  of  £49  16<.  Od,    Notice  oi  the 
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apportionment  was  duly  served,  and  on 
the  26th  Febroary,  1904,  the  said  sum  of 
£49  IQs.  Od,j  was  duly  demanded  of  the 
respondent 

10.  It  was  contended  for  the  respondent 
that  the  written  application  necessary  to 
found  the  jurisdiction  of  a  local  authority 
under  s.  41  of  the  Public  Health  Act,  1875, 
must  proceed  from  some  person  other  than 
the  surveyor  or  inspector  of  nuisances  of 
the  local  authority  seeking  to  enforce  such 
section,  and  that,  therefore,  the  council's 
proceeain|;s  in  the  present  case  being  based 
on  a  notice  from  their  own  inspector,  the 
requirements  of  s.  41  of  the  Public  Health 
Act,  1875,  had  not  been  complied  with,  and 
the  respondent  was  not  liable.  We  decided 
this  point  in  favour  of  the  council. 

11.  It  was  further  contended  for  the 
respondent  that  the  alleged  single  private 
drain  was  not  a  "single  private  drain" 
within  8.  19  of  the  Public  Health  Acts 
Amendment  Act,  1890,  and  that  even  if 
it  was  a  single  private  drain  within  that 
section  (which  the  respondent  did  not 
admit),  yet  since,  as  stated  in  paragraph  4 
hereof,  drainage  was  discharged  into  it  by 
means  of  a  series  of  pipes  which  were 
admitted  by  the  council  to  be,  for  x>&rt  of 
their  lensth  "sewers"  within  the  meaning 
of  the  Public  Health  Acts,  the  respondent's 
said  houses  were  not  "  connected  with  "  the 
public  sewer  in  Marquis  Road  "by"  such 
single  private  drain.  In  support  of  this 
contention  it  was  argued  that  "connected 
by"  in  the  section  meant  "connected  by 
that  by  which  the  section  stipulated  that  the 
connection  should  be  made,'^ namely,  by  "a 
single  private  drain,"  and  not  by  other 
things  which  were  not  single  private  drains, 
and  that  as,  in  the  present  case,  there  were 
lengths  of  admitted  sewer  between  the 
allied  single  private  drain  and  the  house 
drains,  the  respondent's  houses  were  not 
"connected  witn  a  public  sewer  by"  the 
alleged  single  private  drain. 

On  this  point  we  were  of  opinion  that 
had  it  not  been  for  the  intervention  of  the 
common  pipes,  the  council  would  have  been 
entitled  to  our  judgment,  but  the  common 
pipes  being  "sewers"  repairable  solely  by 
the  council  and  intervening  between  the 
repondent's  house  drains  and  the  alleged 
single  private  drain,  we  could  not  a^ee  and 
accordingly  dismissed  the  complaint,  but 
consented  to  state  a  case. 

The  questions  for  this  Honourable  Court 
are: 

1.  Were  we  right  in  deciding  against  the 
respondent's  first  contention  1 
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2.  Do  the  facts  stated  herein  show  that 
the  respondent's  six  houses  were  "  connected 
with  a  public  sewer  by  a  single  private 
drain "  (namely,  the  alleged  sinde  private 
drain)  within  s.  19  of  the  Public  Health 
Acts  Amendment  Act,  1890? 

If  the  answers  to  both  questions  are  in 
the  affirmative,  the  case  is  to  be  remitted 
to  us  to  make  the  order  prayed  by  the 
council,  otherwise  the  complaint  is  to  stand 
dismissed. 

(Signed)    W.H.Rice, 

William  B.  Brown. 

The  Divisional  Court  affirmed  the  decision 
of  the  justices. 

By  the  Public  Health  Act,  1876  (38  & 
39  Vict.  c.  55) : 

Section  4  :  "  *  Drain '  means  any  drain 
of  and  used  for  the  drainage  of  one 
building  only,  or  premises  within  the  same 
curtilage,  and  made  merely  for  the  purpose 
of  communicating  therefrom  with  a  cesspool 
or  other  like  receptacle  for  drainage  or  with 
a  sewer  into  which  the  drainage  of  two  or 
more  buildings  or  premises  occupied  by 
different  persons  is  conveyed.  *  Sewer' 
includes  sewers  and  drains  of  every  descrip- 
tion except  drains  to  which  the  word 
'drain'    interpreted   as   aforesaid   applies 

Section  41 :  "  On  the  written  application 
of  any  person  to  a  local  authority  stating 
that  any  drain  .  .  .  on  or  belonging  to 
any  premises  within  their  district  is  a 
nuisance  or  injurious  to  health  .  .  .  the 
local  authority  may  .  .  .  empower  their 
surveyor  .  .  .  to  .  .  .  examine  such 
drain  ...  If  the  drain  .  .  •  on 
examination  appear  ...  to  require 
alteration  or  amendment  the  local  authority 
shall  forthwith  cause  notice  in  writing  to 
be  given  to  the  owner  or  occupier  of  the 
premises  requiring  him  forthwith  or  within 
a  reasonable  time  therein  specified  to  do 
the  necessary  works ;  and  u  such  notice 
is  not  complied  with  .  .  .  the  local 
authority  may  if  they  think  fit  execute 
such  works  and  may  recover  in  a  summary 
manner  from  the  owner  the  expenses 
incurred  by  them  in  so  doing    .    .    , 

By  the  Public  Health  Acts  Amendment 
Act,  1890  (53  &  54  Vict.  c.  59) : 

Section  19  "  (1)  Where  two  or  more  houses 
belonging  to  different  owners  are  connected 
with  a  public  sewer  by  a  single  private 
drain,  an  application  may  be  made  under 
section  forty-one  of  the  Public  Health  Act, 
1875.  .  .  .  and  the  local  authority  may 
recover  any  expenses  incurred  by  them  in 
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executiDg  any  works  under  the  powers 
conferred  on  them  by  that  section  from 
the  owners  of  the  houses.    .    ." 

"  (3)  For  the  purposes  of  this  section  the 
expression  'drain'  includes  a  drain  used 
for  the  drainage  of  more  than  one  build- 
ing." 

Macmorran,  K.C.,  and  A,  F.  Jenkiny  for 
the  Urban  District  Council. — It  is  said  that 
becaiise  the  respondent's  houses  are  drained 
in  pairs,  the  pipes  common  to  the  respective 
pairs  of  houses  are  sewers,  and  that  a  pipe 
which  receives  the  drainage  from  sewers 
cannot  be  a  single  private  drain.  But  that 
argument  is  fallacious.  If  each  of  these 
houses  had  been  drained  by  a  single  pipe 
into  the  pipe  in  Question,  there  could  have 
been  no  doubt  that  the  latter  pipe  would 
have  been  a  single  private  drain,  and  the 
fact  that  the  houses  are  drained  into  that 
pipe  by  pipes  common  to  pairs  of  houses 
instead  of  by  a  separate  pipe  from  each 
house  can  make  no  difference.  The  system 
of  drainage  must  be  looked  at  as  a  whole. 
There  is  nothing  in  s.  19  of  the  Act  of  1890 
from  which  the  court  should  infer  that  that 
section  is  not  to  apply  to  a  pipe  which 
receives  drainage  from  something  which  is 
a  sewer.  In  Thompson  v.  Eccles  Corpora- 
turn,  [1904]  2  K.  B.  1 ;  [1905]  1.  K.  B.  110 ; 
69  J.  P.  45,  the  pipe  was  a  sewer  above  the 
owner's  houses,  out  it  was  held  nevertheless 
that  it  was  a  single  private  drain  where 
those  houses  drain^  into  it,  and  in  view  of 
that  decision  it  cannot  be  said  that  a  pipe 
ceases  to  be  a  single  private  drain  because  a 
sewer  discharges' into  it  lower  down.  What 
must  be  looked  at  is  the  sewage  passing 
through  the  pipe  at  the  point  in  question, 
and  if  that  proceeds  from  houses  belonging 
to  different  owners,  then  the  pipe  is  a  single 
private  drain  at  that  point.  [They  also 
referred  to  Jackson  v.  Wimbledon  Urban 
District  Coitnct/,ri905]  2  K.  B.  27  ;  69  J.  P. 
225  •  Travis  v.  UtUey,  [1894]  1  Q.  B.  233  ; 
58  J.  P.  85  ;  Bradford  v.  Eastbourne  Cor- 
poration,  [1896]  2  Q.  B.  205  ;  60  J.  P.  501 ; 
R.  V.  Hastings  Corporation,  [1897]  1  Q.  B. 
46  ;  60  J.  P.  759.] 

DancktpertSj  K.C.  {Randolph  A.  Glen  with 
him),  for  the  owner.— A  simple  test  in  the 
present  case  is  to  see  whether  the  houses 
are  connected  with  a  public  sewer  bjr  the 
pipe  which  is  alleged  to  be  a  single  private 
di-ain.  The  houses  are  not  so  connected, 
because  the  legs  of  the  Y's  interpose,  ana 
they  are  sewers.  To  bring  the  case  within 
8.  19  of  the  Act  of  1890  there  must  be  an 
immediate  physical  connection  by  means  of 
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a  single  private  drain  between  the  houses 
and  the  public  sewer  in  the  street.  There 
is  no  such  connection  here.  [He  was 
stopped.] 

Collins,  M.R.— This  is  an  appeal  from  a 
decision  of  the  Divisional  Court,  and  it 
raises  a  question  with  which,  I  am  sorry  to 
say,  we  are  not  altogether  unfamiliar  in 
this  court,  namely,  a  question  as  to  the 
rights  arising  to  a  local  authority  under 
s.  19  of  the  Public  Health  Acts  Amendment 
Act,  1890.  In  this  case  Mr.  Joseph  is  the 
owner  of  certain  houses  in  respect  of  which 
the  local  authority  claim  the  right  to  exer- 
cise the  powers  given  by  s.  19  of  the  Act  of 
1890.  coupled  with  s.  41  of  the  Public 
Health  Act,  1875,  the  effect  of  which  is  to 
throw  upon  a  private  person  the  expense  of 
repairing  certain  drains.  The  local  autho- 
rity say  that  the  drains  in  question  in  this 
case  come  under  the  categoiy  prescribed  by 
s.  19  of  the  Act  of  1890,  and  that  therefore 
Mr.  Joseph  is  liable  to  bear  the  expense  of 
repairing  them.  If  they  are  right  in  that 
contention  they  can  throw  the  expense  on 
Mr.  Joseph ;  if  they  are  wrong,  thev  have 
to  bear  the  expense  themselves.  What  are 
the  conditions  under  which  s.  19  is  ap- 
plicable? They  are  these  :  **  Where  two  or 
more  houses  belonging  to  different  owners 
are  connected  with  a  PJiblic  sewer  by  a 
single  private  drain."  Therefore  the  local 
authont^r  must  satisfy  us,  in  order  to  let  in 
the  liability  of  Mr.  Joseph,  that  these 
houses  are  connected  with  a  public  sewer 
by  a  single  private  drain  ;  ana  unless  that 
condition  is  fulfilled  they  have  no  claim 
against  him  in  the  matter.  Now  here  we 
find  that  Mr.  Joseph  is  the  owner  of  houses 
Nos.  18  to  28  on  the  plan  before  us,  and 
those  houses  are  drained  in  this  way :  £ach 
pair  is  drained  by  a  drain  proceedinjf  from 
each  house  to  a  point  where  they  join,  and 
from  that  point  onwards  the  drainage  is 
carried  away  bv  a  single  pipe  into  a  drain 
running  along  the  back  of  all  these  houses. 
It  is  conceded  that  the  connections  between 
these  pairs  of  houses  so  far  as  they  consist 
of  the  straight  part  of  the  drain— a  single 
pipe — which  has  been  called  the  end  of  the 
Y.  carrying  the  contents  of  the  two  pipes 
which  are  joined  together,  from  the  point  of 
junction,  are  sewers.  There  is  no  doubt 
about  that.  They  have  been  treated  as 
sewers,  and  the  local  authority  have  accepted 
their  obligation  with  regard  to  them  in  the 
sense  that  they  are  sewers.  These  form  the 
initial  part  of  the  connection  between  the 
drains  of  the  houses  in  question  and  the 
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public  sewer.  So  the  drainage  starts  by 
passing  through  a  public  sewer,  and  when 
it  gets  to  the  end  of  the  public  sewer  it  ^ts 
to  the  pipe  at  the  back  of  the  houses,  which, 
for  present  purposes,  I  treat  as  being  what 
it  has  been  called,  namely,  a  single  private 
drain.  I  assume  that  it  is  a  single  private 
drain.  Under  these  circumstances  can  the 
local  authority  saj  that  they  have  fulfilled 
the  condition  which  lets  in  the  liability  of 
the  owner,  "where  two  or  more  houses 
belonging  to  different  owners  are  connected 
with  a  public  sewer  by  a  single  private  drain ''  ? 
I  point  out  that  the  houses  m  Question  in 
thus  case  are  not  so  connected,  but  the 
drains  from  them  are  connected  by  means 
of  a  public  sewer  passing  into  what  I  assume 
to  be  a  single  private  drain,  and  thence 
passing  into  a  public  sewer.  Therefore  it 
seems  to  me  on  that  short  ground  that  the 
conditions  of  the  section  not  being  satisfied 
in  this  case  it  does  not  apply.  It  is  not 
necessary  for  me  to  refer  to  any  of  the 
earlier  cases  which  have  been  cited  to  us, 
because  they  do  not  seem  to  me  to  involve 
any  point  material  to  the  decision  of  this 
case,  which  rests  upon  the  ground  upon 
which  the  court  below  based  tneir  dteision. 
In  my  opinion,  therefore,  this  appeal  should 
be  dismissed. 

Cozens-Hardy,  L.  J.— I  agree. 

Farwell,  L.J.— I  agree.  I  only  wish  to 
say  that  the  appellants  invite  us  to  read 
"connected  with  a  public  sewer  by  a  single 
private  drain  "  as  "  connected  with  a  public 
sewer  connected  with  a  single  private 
drain."  Those  are  not  the  words  of  the 
section. 

Appeal  dismissed. 

Solicitors  for  the  appellants :  Croft  and 
Mortimer. 

Solicitors  for  the  respondent :  Miles  and 
Hair. 
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December  19,  1906. 

(Before  Alverstone,  L.C.J.,  Grantham, 
Lawrance,  Biqham  and  Bucknill,  JJ.) 

Rex  V,  Pantaney. 

Criminal  law— Evidence — Indecent  assault 
—Statement  made  on  day  of  assault 
charged  in  indictment  as  to  something 
alleged  to  have  happened  three  weeks 
before — Admissibility. 

The  defendant  was  indicted  for  an  indecent 
assault  alleged  to  have  been  committed 
on  the  mailing  of  the  21th  of  September ^ 
1906,  upon  two  girls  under  thirteen  years 
of  age. 

At  the  trial  evidence  was  given  of  a  state- 
ment made  by  one  of  the  girls  in  the 
afternoon  of  the  27  th  September  to  her 
sister.  The  statement  related  to  some- 
thing alleged  to  have  taken  place  three 
weeks  before  the  27  th  of  September. 

Held,  that  the  statement  vkm  not  admissible. 

Case  stated  by  Mr.  Commissioner 
Rentoul. 

The  prisoner  John  Edward  Pantaney  was 
indicted  tried  and  convicted  at  the  October 
sessions  of  the  Central  Criminal  Court  on 
a  charge  of  indecent  assault  on  two  girls 
under  the  a^e  of  thirteen  named  Nellie 
Riley  and  Lillie  Reeve  on  or  about  the  27th 
September,  1906,  and  sentenced  to  six 
months'  imprisonment  in  the  second 
division. 

It  was  stated  at  the  trial  by  the  two 
chUdren  that  on  the  day  when  the  alleged 
assault  took  place  they  went  up  to  a  room 
where  the  prisoner  was  employed  about 
one  o'clock  in  the  daytime  on  their  way 
home  from  school,  and  that  the  prisoner 
then  indecently  assaulted  them  by  touching 
them  on  their  private  parts  :  the  girl  Nellie 
Riley  then  went  home,  saw  her  mother,  her 
mother's  cook,  her  nurse,  her  elder  sister 
Gracie,  and  made  no  complaint  of  anv  kind, 
but  stated  that  she  had  been  kept  late  at 
school. 

The  child  Nellie  Riley  then  returned  to 
school  and  it  was  not  until  what  was 
described  as  before  tea  time  that  she  made 
any  statement  as  to  what  the  prisoner  was 
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alleged  to  have  been  done  to  her  which  she 
then  did  under  the  following  circumstances : 

The  child  Nellie  Riley  was  out  in  the 
street  with  her  elder  sister  Gracie  aged 
eleven,  and  the  girl  Lillie  Reeve,  the 
prisoner  not  then  oeing  present,  when  in 
consequence  of  what  Lillie  Reeve  said  to 
Gracie  Riley,  she  (Gracie)  asked  Nellie 
Riley  where  she  had  been,  when  Nellie 
Riley  replied  :  That  she  had  been  in  a 
tower  at  2,  Tanfield  Court  (this  place  where 
prisoner  was  employed  and  where  the 
alleged  indecent  assault  took  place) ;  when 
she  got  up  there  some  man  (the  prisoner) 
oi)ened  the  door  to  her,  and  they  (Nellie 
Riley  and  Lillie  Reeve)  both  went  in,  and 
then  she  said  he  asked  her  whether  she  was 
going  to  have  a  bath,  and  they  both  said 
"  No,"  but  LUlie  said  "  We  will  take  off  our 
shoes  and  stockings  and  paddle,"  and  then 
when  they  thought  it  was  time  to  go  home 
they  put  their  shoes  and  stockings  on,  and 
said  ^*We  must  go  now,"  and  they  went, 
and  he  gave  them  some  money. 

Gracie  Riley  further  gave  evidence  that 
"  Nellie  Riley  said  she  had  been  up  again 
the  same  day  as  she  told  me"  (meaning 
thereby  the  day  of  the  alleged  assault) ;  "she 
only  told  me  about  the  day  oefore  "  (meaning 
thereby  a  day  some  three  weeks  "before"  the 
day  of  the  alleged  assault) ;  "  she  only  said 
she  had  been  up  the  same  day  as  she  told 
me"  (meaning  thereby  the  day  of  the 
aUeged  assault). 

It  was  objected  by  counsel  for  the 
prisoner  that  what  the  ^rl  Nellie  Riley 
replied  to  her  sister's  question  was  not 
evidence,  because  it  was  not  a  complaint 
made  under  the  circumstances  under  which 
a  complaint  may  be  admitted  in  evidence, 
and  was  not  made  at  the  first  opportunity 
after  the  alleged  offence  which  reasonably 
offered  itself,  and  also  because  the 
particulars  of  the  statement  alleged  to 
have  been  made  by  the  prosecutrix  to  the 
witness  in  the  absence  of  the  prisoner  as 
repeated  by  the  witness  did  not  include  any 
discovery  of  or  complaint  about  the  injury 
which  she  alleged  she  had  suffered  and  with 
which  the  prisoner  was  charged. 

The  statement  of  Nellie  Riley  to  Gracie 
Riley  was  admitted  in  evidence. 

The  question  for  the  consideration  of 
the  Court  for  Crown  Cases  Reserved  is  : 

Was  the  reply  of  the  rirl  Nellie  Riley 
to  her  sister's  question  rightly  admitted  in 
evidence  ? 

If  the  statement  was  rightly  admitted  in 
evidence,  the  conviction  and  sentence  is  to 
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be  affirmed;  if  wrongly  admitted,  to  be 
quashed. 
Dated  this  17th  day  of  December,  1906. 
J.  A.  Rbntoul. 

Horace  Avory,  K.C.  (HurUly  Jenkins 
and  Thome  with  him),  for  the  defence  :— 
The  statement  made  by  Nellie  Riley  to 
Gracie  Riley  related  to  something  alleged 
to  have  taken  place  three  weeks  before  the 
assault  chargecl  in  the  indictment.  The 
conditions  mentioned  in  Eex  v.  Oahome^ 
[19051  1  K.  B.  561  ;  69  J.  P.  189,  were  not 
complied  with.  There  was  nothing  here  in 
the  nature  of  a  complaint  at  all. 

No  one  appeared  on  behalf  of  the 
prosecution. 

Alvbrstone,  L.C.J.  —  We  are  all  of 
opinion  that  the  statement  was  not 
admissible,  and  that  the  conviction  cannot 
stand. 

Grantham,  Lawrance,  Bigham  and 
BucKNiLL,  JJ.,  concurred. 


Solicitors     for 
Newton  <fe  Co. 


Conviction  quashed. 
the    defence :     Arthur 
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December  19, 1906. 

(Before  Alverstone,  L.C.J.,  Grantham, 
Lawrance,  Bigham  and  Bucknill,  JJ.) 

Rbx  v.  Audlet. 

Criminal  law — ^Bigamy — Second  marriage 
contracted  abroad — Necessity  of  aver- 
ment in  indictment  that  defendant  is  a 
British  subject — Offences  against  the 
Person  Act,  1861  (24  &  26  Vict.  c.  100), 
8.  57 — Proviso. 

In  an  indiettnent  for  bigamy  in  which  the 
second  marriage  is  allege  to  have  been 
contracted  abroad,  it  is  not  necesstiry  to 
allege  that  the  defendant  is  a  sutQeet  of 
his  Majesty, 

Case  stated  for  the  opinion  of  the  Court 
for  Crown  Cases  Reserved. 

At  the  autumn  assizes  at  Winchester,  on 
the  24th  November,  in  the  present  year, 
William  James  Audley  was  tried  before  me 
on  a  charge  of  bijgamy. 

A  copy  of  the  indictment  is  attached  and 
is  to  be  read  as  part  of  this  case. 

As  therein  apj)ears,  the  first  marriage 
alleged  is  a  mamage  with  Mary  Ann  Calla- 
way, at  the  Wesleyan  Chapel,  Hope  Street 
Sheemess,  on  the  23rd  of  August,  190.5,  ana 
the  second  marriage  alleged  is  a  marriage 
with  Ellen  Quilfoyie  at  the  Catholic  church 
of  St.  Mary  Crowned,  at  Gibraltar,  on  the 
10th  March,  1906. 

The  evidence  adduced  at  the  trial  was^  in 
my  judgment,  sufficient  to  fulfil  the  require- 
ments of  the  statute  (24  db  25  Vict.  c.  100,  s.  57), 
namely,  to  show  that  the  accused  was  a 
subject  of  his  Majesty  and  had,  at  Gib- 
raltar, on  the  date  allied,  contracted  a 
marriage  with  Ellen  Guilfoyle  in  the  life- 
time of  Mary  Ann  Callaway,  his  lawful 
wife.  But  early  in  the  progress  of  the  trial, 
the  prisoner  not  being  aefended  by  counsel, 
I  drew  the  attention  of  the  counsel  for  the 
prosecution  to  the  fact  that  there  was  no 
averment  in  the  indictment  that  the  accused 
was  a  subject  of  his  Majesty,  and  to  the 
question  as  to  the  validity  of  the  indict- 
ment which  arose  by  reason  of  such  omission. 

After  hearing  the  learned  counsel  upon 
the  point,  I  decided  that  I  ought  to  allow 
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the  trial  to  proceed,  reserving  to  myself,  in 
the  event  oi  a  conviction,  the  consiaeration 
of  the  question  of  stating  a  case  upon  the 
point  for  the  opinion  of  this  court. 

The  jury  found  the  prisoner  guilty,  and  I 
sentenced  him  to  twelve  months'  imprison- 
ment with  hard  labour  ;  but  I  have  respited 
execution  of  the  judgment  on  the  convic- 
tion until  the  question  which  I  thought  it 
just  to  reserve  tor  this  court  has  been  con- 
sidered and  decided.  The  prisoner  mean- 
time remains  in  gaol. 

The  point  in  r^rd  to  the  validity  of  the 
indictment  is  this :  Is  it  necessary  in  an 
indictment  for  bigamy  under  the  24  <& 
25  Vict  c.  100,  s.  57,  in  a  case  in  which  the 
second  marriage  appears  upon  the  face  of 
the  indictment  to  have  taken  place  else- 
where than  in  England  or  Ireland,  to  aver 
that  the  accused  was  a  British  subject.  In 
Archbold's  Criminal  Pleading,  Evidence  and 
Practice,  23rd  ed.  (1905),  p.  1169,  in  re^rd 
to  indictments  under  this  section  there  is  a 
note,  '^  where  the  second  marriage  took  place 
elsewhere  than  in  England  or  Ireland  it 
should  be  stated  that  the  accused  is  a 
British  subject" 

No  authority  is  cited  for  this  and  I  am 
not  aware  of  any  decision  preciselv  in  point. 
It  may  be  contended,  on  tne  one  hand,  that 
the  indictment  is  good  according  to  the 
principle  of  the  recent  decision  of  this  court 
in  Rex  V.  James,  [1902]  1  K.  B.  540,  because 
the  opening  words  of  s.  57  enact  generallv 
that,  "Whosoever,  being  married,  shall 
many  any  other  person  during  the  life  of 
the  former  husband  or  wife,  whether  the 
second  marriage  shall  have  taken  place  in 
England  or  Ireland  or  elsewhere,  shall  be 
guilty  of  felony." 

And  the  enactment  of  the  same  section 
that  "nothing  in  this  section  contained 
shall  extend  to  any  second  marriage  con- 
tracted elsewhere  than  in  England  and  Ire- 
land by  any  other  than  a  subject  of  his 
Majesty,"  forms  part  of  a  proviso.  But  it 
appeared  to  me  to  be  just  that  I  should 
state  a  case  for  this  court,  because,  between 
the  indictment  held  good  in  Rex  v.  Jam^ 
supra,  and  the  indictment  in  the  present 
case,  there  is  this  distinction  that,  whereas 
in  Rex  v.  James,  supra,  the  indictment  con- 
tained in  its  averments  a  statement  of  all 
that  was  necessary  to  constitute  the  offence 
which  it  was  intended  to  charge,  viz., 
larceny,  the  indictment  in  the  present  case, 
while  it  apisears  upon  its  face  that  the 
second  marriage  took  place  at  Gibraltar, 
i.e.,  elsewhere  than  in  England  or  Ireland, 
does  not  aver,  directly  or  indirectly,  that 
which  according  to  s.  57  itself  is  essential 
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ia  order  to  constitute,  in  the  case  of  such  a 
second  marriage  elsewhere  than  in  £ngland 
or  Ireland,  the  crime  of  bigamy  under  that 
section,  namely,  that  the  accused  is  a  sub- 
ject of  his  Msgesty  and  therefore,  it  may  be 
contended,  it  is  bad  upon  its  face  as  not 
disclosing  that  which  is,  according  to  the 
other  allegations  of  the  indictment  itself, 
essential  in  order  to  constitute  any  indict- 
able offence.  The  same  point  may  be  stated 
in  a  somewhat  different  way  by  saying  that, 
as  in  this  case,  in  order  to  establish  the 
case  against  the  accused,  it  must  be  proved 
on  behalf  of  the  prosecution  that  the  accused 
was  a  subject  of  his  Majesty,  without  re- 
gard to  any  defence  which  may  be  set  up, 
the  indictment  cannot  bo  good  which  omits, 
either  directly  or  indirectly,  to  aver  such  a 
necesj^ary  fact. 

The  question  for  the  court  is  whether  the 
indictment  is  bad  and  should  be  quashed, 
or  whether  the  indictment  is  good  and  the 
conviction  should  be  affirmed  1 

W.  R.  Kennedy. 

"  Southampton. — The  jurors  of  our  Lord 
the  King  upon  their  oath  present  that 
William  James  Audley  on  the  twenty-third 
day  of  August  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  five  at  the 
Wesleyan  Chapel  Hope  Street  Sheerness  in 
the  district  of  Sheppy  in  the  county  of 
Kent  did  marry  and  take  to  wife  one  Mary 
Ann  Callaway  and  to  the  said  Mary  Ann 
Callaway  then  and  there  was  married  And 
that  the  said  William  James  Audley  after- 
wards and  during  the  life  of  the  said  Mary 
Ann  his  wife  to  wit  on  the  tenth  day  of 
March  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  six  at  the  Catholic 
Church  of  St.  Mary  Crowned  at  Gibraltar  by 
the  name  of  William  J.  Audley  feloniously 
did  marry  and  take  to  wife  one  Ellen 
Guilfoyle  and  to  the  said  Ellen  Guilfoyle 
then  and  there  was  married  against  the 
form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  of  our  said 
Lord  the  King  his  Crown  and  Dignity. 

"  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  afterwards 
to  wit  on  the  twenty-fourth  day  of  October 
in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  six  at  the  borough  of  South- 
ampton and  county  of  the  town  of  South- 
ampton the  said  William  James  Audley 
was  apprehended  and  in  custody  for  the 
felony  aforesaid.'' 

Brap^  for  the  prisoner.— The  allegation 
that  the  prisoner  was  a  British  subject  is  a 
positive  averment  which  it  was  necessary 
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for  the  prosecution  to  prove,  and  it  ou|^ht 
to  have  appeared  on  the  face  of  the  indict- 
ment. Tne  same  rule  does  not  ai)ply  to 
exceptions  contained  in  a  statute :  it  may 
not  De  necessary  to  native  such  excep- 
tions.    [He  referred  to  Sex  v.  Jamesy  [1902] 

1  K.  B.  640 ;  66  J.  P.  217  ;  Tkihault  v. 
Oibsm  (1843),  12  M.  &  W.  88  ;  R.  v.  Theed 
(1724),  1   Str.  607;  R,  v.  Baxter  (1793), 

2  Leach,  578,  and  to  Archbold's  Criminal 
Pleading,  23rd  ed.,  p.  1169.] 

Avcry^  K.C.  {Swinbume-Hanham  with 
him),  for  the  prosecution.— No  ^ood  reason 
has  been  su^^ted  why,  if  it  is  necessary 
to  allege  that  the  prisoner  was  a  British 
subject,  it  is  not  necessary  to  all^  that 
the  first  wife  had  not  been  continually 
absent  for  seven  years,  or  that  they  had 
not  been  divorced.  It  has  never  been  sug- 
gested that  these  allegations  were  necessary. 
The  moment  it  is  admitted  as  law  that  a 
British  subject  does  commit  this  offence  if 
he  goes  through  a  second  marriage  abroad, 
then  such  person  is  in  the  same  position  as 
any  other  British  subject  chargea  with  any 
offBuce  within  the  jurisdiction,  and  it  is  not 
necessary  to  allege  in  every  indictment  that 
a  prisoner  is  a  British  subject  This  point 
has  been  specifically  decided  by  the  House 
of  Lords  upon  the  very  point  taken  by  me 
in  The  trial  of  Earl  Russell,  [1901]  A.  C. 
446.  [He  referred  to  the  shorthand  notes 
of  the  trial  where  it  appeared  that  the 
point  had  been  taken.]  The  House  of 
Lords  overruled  the  objection.  It  was  also 
decided  in  R,  v.  Jameson,  [1896]  2  Q.  B. 
425  ;  60  J.  P.  662. 

Alverstone.  L.C. J.  —  Upon  authority 
and  principle  tne  judgment  and  conviction 
must  be  affirmed.  We  recently  considered 
this  point  in  Rex  v.  James,  supra.  Two  pas- 
sages are  quoted  in  the  juagment  in  that 
case :  one  from  Lord  Mansfield  at  p.  544 : 
"  It  is  a  known  distinction  that  what  cornea 
by  way  of  proviso  in  a  statute  must  be 
insisted  on  by  way  of  defence  by  the  party 
accused  ;  but  where  exceptions  are  in  the 
enacting  part  of  a  law,  it  must  appear  in 
the  charge  that  the  defendant  does  not  fall 
within  any  of  them  " ;  and  the  other  from 
Denison,  J. :  "  There  is  a  known  distinc- 
tion between  exceptions  in  a  statute  by  way 
of  proviso  (which  need  not  be  set  lort^) 
and  those  in  the  purview  of  the  Act**  In 
the  judgment  at  p.  545,  we  pointed  out  that 
"  the  substance  of  the  authorities  is  this : 
That  it  is  not  necessary  for  the  prosecution 
to  negative  a  proviso,  even  tiiough  the 
proviso  be  contained  in  the  same  section  of 
the  Act  of  Parliament  creating  the  offence 


MAGISTERIAL   GASBS» 


Rex  v.  Audley. 


unlaws  the  proviso  is  in  the  nature  of  an 
exception  wLich  is  incorporated  directly  or 
by  reference  with  the  enacting  clause,  so 
that  the  enacting  clause  cannot  be  read 
without  the  qualification  introduced  by  the 
exception.**  In  this  case  the  statute,  having 
dealt  with  what  is  the  offence,  comes  to  the 
proviso :  "  Provided  that  nothing  in  this 
section  contained  shall  extend  to  any  second 
marriage  contracted  elsewhere  than  in 
England  and  Ireland  by  any  other  than  a 
subject  of  her  Migesty,  or  to  any  person 
marrying  a  second  time  whose  husband  or 
wife  shall  have  been  continually  absent 
from  such  person  for  the  space  of  seven 
vears  then  last  past,  and  shall  not  have 
been  known  by  such  person  to  be  living 
within  that  time,  or  shall  extend  to  any 
person  who,  at  the  time  of  such  second 
marriage,  shall  have  been  divorced  from 
the  bona  of  the  first  marriage,  or  to  any 
person  whose  former  marriage  shall  have 
been  declared  void  by  the  sentence  of  any 
court  of  competent  jurisdiction."  I  do  not 
think  that  it  was  possible  for  Mr.  Bray  to  give 
any  other  reason  why  the  provisoes  should 
not  be  neeatived  except  the  ingenious  one 
that  he  did  give.  But  I  do  not  think  there 
is  any  substance  in  drawing  that  fine  dis- 
tinction. There  is  distinct  authority  in 
point  here  and  the  conviction  must  be 
affirmed 

Gbantham,  J.— I  agree. 

Lawrance,  J.— I  agree. 

BiOHAM,  J.— -I  agree.  The  gist  of  the 
offence  is  the  second  marriage.  If  circum- 
stances arise,  as  in  this  case,  they  may 
amount  to  a  defence  and  must  be  set  up  as 
a  defence. 

BucKKiLL,  J.— I  agree. 

Conviction  affirmed. 

Solicitor  for  the  prosecution  :  Treasury 
solicitor. 
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December  19, 1906. 

(Before  Alverstone,  L.C.J.,  Grantham, 
Lawrance,  Biqhabc  and  Buoknill,  JJ.) 

Rex  ti.  Bromhead. 

Criminal  law— Evidence— Statement  by  one 
prisoner  read  over  to  another  prisoner — 
Admissibility —Indictment  for  stealing 
and  receiving  —  Previous  conviction 
involving  fraud— Admissibility. 

The  pritoner  loas  indicted  for  stealing  and 
receiving  certain  lace.  Evident  Ufos 
given  that  the  prisoner  and  one  C., 
a  friend  of  his,  were  charged  together 
with  stealing  and  receiving  the  lace 
the  stUffect  of  this  indictment,  and  also 
other  property  the  subject  of  other 
indictments.  In  reply  to  the  charae 
C,  said  "  Yes,  it's  quite  right;  I  sold 
them  for  Horace '\(the  prisoner).  The 
prisoner  said  nothing.  The  police  then 
read  over  to  the  prisoner  a  statement 
previously  made  bv  C  The  prisoner 
again  made  no  reply,  thouah  he  had  an 
opportunity  of  denying  the  allegations 
contained  m  the  statement  or  of  making 
any  explanation. 

Held,  that  under  the  circumstances  of  this 
cOrSe,  the  evidence  of  this  statement  oj 
C*s,  was  admissible  as  to  show  the 
prisonet^s  conduct  and  demeanour  on 
hearing  it. 

Evidence  having  been  given  that  part  of 
the  stolen  property  uhm  found  in  the 
prisoner's  possession,  evidence  was  given 
that  vdihinfive  years  the  prisoner  had 
been  convicted  of  an  offence  involving 
fraud,  the  requisite  notice  having  been 
given, 

Held,  that  the  evidence  was  admisdble^ 


Case  stated  by  Cyril  Dodd,  K.C.,  Deputy 
Recorder  of  the  city  of  Nottingham,  for  the 
opinion  of  the  Court  for  the  consideration 
of  Crown  Cases  Reserved. 

1.  The  prisoner  Horace  Bromhead  was 
charged  before  me  at  the  general  quarter 
sessions  of  the  peace  for  the  city  of  Notting- 
ham, held  on  the  9th  October,  1906,  on  four 
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indictments,  each  containing  counts  for 
stealing  and  receiving  certain  goods  men- 
tioned therein. 

2.  In  the  first  indictment  the  goods  were 
alleged  to  be  1/740  yards  of  torchon  lace, 
the  property  of  Kirk  and  Burgass  :  in  the 
second,  68  ladies'  skirts  and  26  ladies'  shirts, 
and  other  articles,  the  property  of  Brookfield 
Aitchinson  &  Co. ;  in  the  third,  certain 
nun's  veiling  and  white  lace  insertion,  the 
property  of  Edith  Spray  ;  and  in  the  fourth, 
six  pieces  of  black  merveilleux  silk,  the 

Sroperty  of  Springbett  and  Morgan.    The 
ates  of  the  alleged  offences  were  all  in  the 
month  of  June,  1906. 

3.  The  prisoner  pleaded  not  guilty  to  all 
the  indictments,  and  was  thereupon  tried 
upon  the  one  relating  to  the  ^oods  of  Kirk 
and  Burgass,  when  the  followmg  facts  were 
proved. 

4.  The  said  torchon  lace  was  stolen  from 
Kirk  and  Burgass  on  the  15th  June,  1906, 
Bromhead  was  arrested  on  the  21st  of  the 
same  month,  when  a  small  portion  of  such 
lace  was  found  in  his  possession.  There 
was  also  found  in  his  possession  a  small 
portion  of  the  goods  the  subject  of  two  of 
the  other  indictments,  viz.,  the  one  relating 
to  the  goods  of  Brookfield  Aitchinson  &  Co., 
and  the  one  relating  to  the  goods  of  Edith 
Spray,  and  such  goods  so  found  in 
Bromhead's  possession  were  proved  to  have 
been  stolen  from  Brookfield  Aitchinson  & 
Co.  and  Edith  Spray,  respectively.     Evi- 

.  dence  of  the  possession  ot  these  two  last 
mentioned  classes  of  goods,  and  that  such 
goods  had  been  stolen  within  the  preceding 
period  of  twelve  months,  was  submitted  by 
virtue  of  s.  19  of  the  Prevention  of  Crimes 
Act,  1871  (34  &  35  Vict.  c.  112).  and  no 
objection  was  raised  to  its  admissibility  by 
prisoner's  counsel. 

5.  On  the  22nd  June  Bromhead  was 
brought  before  the  justices  charged  with 
stealing  and  receiving  lace  the  property'  of 
Kirk  and  Burgass,  and  was  remanded  from 
time  to  time.  On  the  6th  July  he  was  for 
the  first  time  represented  by  a  solicitor. 

6  On  several  different  dates  in  June  last, 
one  Edwin  Clayton,  who  had  for  some  years 
been  a  friend  and  associate  of  Bromhead, 
was  found  dealing  with  a  considerable 
portion  of  the  goods  which  had  been  stolen 
from  Brookfiela  Aitchinson  &  Co.,  Edith 
Spray,  and  Springbett  and  Morsan,  respec- 
tively, and  which  are  set  out  in  three  of  the 
aforesaid  indictments. 

7.  On  the  11th  July  last    Clayton  was 

arrested,  and  on  the  same  day  after  his 

arrest  made  a  voluntary  statement^  which 

was  taken  down,  typed,  read  over  to  him 
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and  signed  by  him  as  correct  in  the  presence 
of  Detective-Superintendent  Parnnam  and 
Sergeants  Gkxidard  and  Taylor.  A  copy  of 
such  statement  (hereinafter  called  ''the 
statement ")  is  sent  with  this  case  and 
marked  C.  D. 

8.  On  the  12th  July  Bromhead  and 
Clayton  were  placed  together  in  the  charge 
room  and  charged  by  Sergeant  Goddard  m 
the  Dresence  of  Superintendent  Parnham 
and  Sergeant  Taylor  with  the  following  joint 
offences : 

(a)  Stealing  and  receiving  lace  the 
property  of  Kirk  and  Burgass. 

(b)  Stealing  and  receiving  skirts  and 
other  goods  the  property  of  Brookfield 
Aitchinson  &  Ca 

(c)  Stealing  and  receiving  nun's  veiling 
and  white  lace  insertion  the  property  m 
Edith  Spray. 

9.  In  answer  to  these  charges  Clayton 
said,  "  Yes,  it's  ^uite  right ;  I  sold  them  for 
Horace"  (meaning  Bromhead).  Bromhead 
did  not  make  any  reply.  Goddard  there- 
upon said  to  Bromhead  ^'  Clayton  has  made 
a  statement  which  I  will  read  over  to  you." 
He  then  read  the  statement  in  the  presence 
of  both  prisoners.  Clayton  said  "Thafs 
right."  Bromhead  made  no  remark  or 
reply  at  all.    No  qiiestion  was  put  to  the 

Snsoners  by  the  omoers  ;  and  the  prisoners 
id  not  ask  any  question  although  they  had 
the  opportunity  of  doing  so.  Both  prisoners 
had  been  duly  cautioned  both  before  the 
charges  were  made  and  again  before  the 
statement  was  read.  Full  opportunity  was 
afforded  Bromhead  of  saying  anything  or 
giving  any  reply  or  explanation  he  desired 
both  in  respect  of  tne  charges  and  the 
statement.  Notice  that  additional  charges 
were  about  to  be  brought  against  Bromh^ui 
had  previously  been  given  to  the  solicitor 
who  represented  him.  The  said  solicitor 
was  not  present  when  the  charges  were 
made  and  the  statement  read,  though  the 
opportunity  of  being  present  was  given 
him. 

10.  On  the  13th  July  the  two  prisoners 
appeared  together  before  the  justices  upon 
the  said  joint  charges,  and  were  remanaed. 
On  the  18th  July  a  fourth  charge,  viz.,  of 
stealing  and  receiving  silk  the  property  of 
Springbett  and  Morgan  was  preferred 
against  them  before  the  justices,  and  they 
were  then  committed  for  trial  on  all  four 
charges.  They  were  released  on  bail,  and 
later  on  Cla;^n  committed  suicide,  and 
consequently  Bromhead  alone  was  indicted 
before  me. 

11.  Counsel  for  Bromhead  contended  that 
in  the  circumstances  above  set  forth  evidence 
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of  the  statement  read  to  Bromhead  and  his 
conduct  in  relation  thereto  was  inadmissible 
upon  the  following  grounds,  viz. : 

(a)  The  statement  was  not  in  itself 
evidence  against  Bromhead  of  the  facts 
contained  in  it,  and  the  conduct  of  the 
prisoner  in  saying  nothing  could  not  be 
evidence  of  an  admission  of  the  truth  of  it 
or  an  ypart  of  it. 

(b)  The  whole  proceeding  was  irregular 
on  the  part  of  the  police  and  an  attempt  by 
them  to  manufacture  evidence  against 
Bromhead. 

(c)  Bromhead  had  been  represented  by  a 
solicitor  on  the  6th  July,  and  would 
naturally  leave  eversrthing  to  him. 

12.  The  following  cases  were  referred  to : 
B.  V.  Male  and  Cooper,  17  Cor,  C.  C.  689  ; 
R.  V.  Histed,  19  Cox,  C.  C.  16 ;  R.  v.  Hir9t, 
18  Cox,  C.  C.  374  ;  R,  v.  Smith,  18  Cox,  C.  C. 
470. 

13.  I  accepted  the  law  on  the  point  as 
correctly  laid  down  in  Taylor  on  Evidence 
(10th  ed.).  paragraphs  816  and  907,  and 
directed  the  jury  in  accordance  therewith. 
I  was  of  opinion  that  there  was  from 
Bromhead's  failing  to  say  anything  in  the 
circumstances  aforesaid,  some  evidence  for 
the  consideration  of  theiuryof  an  admission 
by  him  of  the  facts  in  the  statement  and  I 
so  niled.  I  was  satisfied  that  he  had  ample 
opportunity  of  denying  the  statement  or 
making  any  explanation  or  observation  he 
thought  fit.  Accordinglv  I  admitted  the 
evidence,  reserving,  at  the  request  of  the 
prisoner's  counsel,  the  question  whether  I 
was  right  in  so  doing  for  the  consideration 
of  this  honourable  court.  In  summing  up 
I  expressly  directed  the  jury  that  the 
statement  was  not  in  itself  any  evidence  of 
the  matters  contained  in  it  that  what  they 
had  to  consider  was  the  conduct  and 
demeanour  of  Bromhead  when  the  state- 
ment was  read  in  the  presence  of  himself 
and  Clayton,  whether  the  circumstances 
were  or  were  not  such  that  he  might 
reasonably  be  expected  to  make  some  reply, 
and  whether  by  his  remaining  silent  he 
admitted  the  truth  of  the  statement  or  some 
part  of  it,  or  whether  hLs  silence  could  be 
otherwise  accounted  for.  I  reminded  them, 
as  the  fact  was,  that  Bromhead,  who  was 
called  as  a  witness,  at  first  denied  in  the  box 
that  the  statement  bad  been  read  over  to 
him,  but  afterwards  said  that  the  reason 
why  he  made  no  explanation  was  that  he 
was  represented  by  a  solicitor  and  that  he 
thought  it  was  the  solicitor's  busine.ss  to 
make  explanations. 

14.  At  the  conclusion  of  the  case  for  the 
prosecution,   and   after    the    facts   above 
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referred  to  had  been  proved,  counsel  for  the 
prosecution  tendered,  under  s.  19  of  the 
Prevention  of  Crimes  Act,  1871  (34  k  35  Vict, 
c.  112),  evidence  of  the  prisoner's  conviction 
within  the  preceding  five  years  for  an  oflFence 
involving  fraud,  the  requisite  notice  in  that 
behalf  having  been  duly  given.  Prisoner's 
counsel  objected  to  the  evidence  on  the 
ground  that  the  section  applied  only  when 
the  charge  of  receiving  stood  alone,  and 
that  where,  as  here,  it  was  coupled  with 
another  char^,  namely,  that  of  stealing, 
the  section  did  not  apply,  and  he  cited  in 
support  of  such  contention  Faulkner  v. 
Regent,  [1905]  2  K.  B.  76. 

15.  I  decided  against  his  contention  and 
admitted  the  evidence,  which  proved  that 
Bromhead  had  been  convicted  at  the  quarter 
sessions  for  the  city  of  Nottingham  held  on 
June  23rd,  1905,  and  sentenced  to  twelve 
months'  imprisonment  with  hard  labour  for 
an  offence  involving  fraud. 

16.  I  directed  the  jury  in  the  words  of 
the  section  that  this  was  evidence  which 
might  be  taken  into  consideration  on  the 
count  for  receiving,  for  the  purpose  of 
proving  that  Bromhead  knew  the  property 
to  be  stolen,  which  formed  the  subject  of 
the  proceedings  taken  against  him  m  such 
count.  I  pointed  out  at  the  same  time  that 
it  was  evidence  to  be  treated  with  caution, 
as,  while  it  might  incline  them  to  attach 
greater  weight  to  other  evidence  against  the 
prisoner,  yet  the  very  fact  of  a  previous 
conviction  for  fraud  might  have  led  the 
police  to  suspect  a  man  who  in  this  par- 
ticular case  was  innocent ;  nevertheless,  it 
was  evidence  which  the  law  allowed  for  the 
purpose  stated  in  the  section. 

17.  At  the  request  of  the  prisoner's 
counsel  I  reserved  the  question  as  to  the 
admissibility  of  evidence  of  such  conviction 
for  the  consideration  of  this  honourable 
court.  The  said  previous  conviction  was 
not  charged  in  the  indictment' 

18.  The  jury  returned  a  general  verdict 
of  guilty,  and  I  sentenced  tne  prisoner  to 
eighteen  months'  imprisonment  with  hard 
labour. 

19.  The  questions  for  the  consideration 
of  this  honourable  court  are : 

(1)  Whether  in  the  circumstances  above 
set  forth  the  evidence  referred  to  in  para- 
graphs 9.  11,  and  13  waa  admissible  ? 

(2)  Whether  the  evidence  of  the  convic- 
tion referred  to  in  paragraphs  14, 15,  and  16 
was  admissible  ? 

20.  If  the  said  questions,  or  either  of 
them,  be  answered  in  the  negative,  then  the 
conviction  should,  it  is  submitted,  be 
quashed  ;  otherwise  it  should  stand. 
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21.  I  ordered  that,  if  the  prisoner  pro- 
vided the  bail  which  I  considered  in  the 
circumstances  to  be  necessary,  he  should  be 
released,  pending  the  decision  of  this  case. 
The  prisoner,  however,  failed  to  find  the 
bail  required,  and  was  committed  to,  and 
still  is,  m  prison. 

22.  At  the  suggestion  of  the  prisoner's 
counsel  I  postponed  his  trial  upon  the  other 
indictments. 

Dated  the  14th  day  of  November,  1906. 

Cyml  Dodd, 

Deputy  Recorder. 


«C.  D. 

"I,  Edward  Clayton,  after  being  duly 
cautioned,  voluntarily  state  : 

"  I  reside  at  24,  Kentwood  Road,  and  am 
a  general  dealer.  Three  or  four  weeks  ago 
I  met  Horace  Bromhead.  He  said  to  me, 
^  I  have  got  some  stuff ;  will  you  sell  it  for 
me  ] '  I  replied,  '  Yes  ;  where  has  it  come 
from  ? '  He  said,  *  It  has  come  from  Stoke.' 
Bromhead  then  gave  me  a  parcel  of  curtains 
and  some  table  covers,  which  I  sold  to  a 
man  who  stands  in  the  market  for  20<. 
Bromhead  also  gave  me  twelve  skirts,  which 
I  sold  to  Gosling  for  36s.  He  gave  me  6s. 
out  of  the  money.  I  received  from  Brom- 
head a  dozen  more  skirts,  which  I  sold  to  a 
man  named  WiUiams,  of  99,  Annesley  Street, 
for  about  35s.  I  handed  the  money  to 
Bromhead,  and  he  gave  me  5s.  out  of  it.  A 
few  days  after  I  received  from  Bromhead 
nine  other  skirts,  which  I  also  sold  to 
Williams,  and  Bromhead  gave  me  4s.  of  the 
money.  On  a  Saturday  morning,  about 
three  weeks  ago,  I  received  four  rofls  of  silk 
from  Bromhead.  I  sold  about  thirty  yards 
to  Williams  for  25s.,  and  later  in  the  same 
day  I  sold  the  remainder  to  Gosling  for  £8. 
I  handed  the  money  to  Bromhead,  and  he 
gave  me  26s.  out  of  it.  On  the  following 
Monday  I  received  a  quantity  of  lace  from 
Bromhead,  which  I  sold  to  Williams  for  £2. 
The  money  I  gave  to  Bromhead,  who  gave 
me  5s. 

"E.  Clayton. 

Witness 

"Arthur  Wra.  Goddard. 
"nth  July,  1906." 

Stevenson,  for  the  prisoner,  referred  to 
H.  V.  Smith  (1897),  supra,  and  to  R,  v.  J(mes 
(1877),  14  Cox  C.  C.  3. 

Stanger,  K.C.  {Powell  with  him),  was  not 
called  upon  for  the  prosecution. 
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Alvebstonb,  KCJ.— I  am  not  going  to 
lay  down  any  general  rule  as  regards  the 
admissibility  of  statements  made  by  one 
person  and  read  over  to  the  prisoner.  I 
am  certainly  not  going  to  say  that  if  the 
prisoner  says  "It's  a  lie"  the  statement  is 
not  admissible,  and  that  if  he  does  not  say 
that,  that  it  is  admissible.  In  this  case 
evidence  was  given  that  articles  stolen  from 
several  places  were  found  in  the  possession 
of  the  prisoner,  and  that  other  portions  of 
such  stolen  property  were  found  in  the 
possession  of  Clayton.  It  was  proved  that 
the  prisoner  and  (5layton  had  for  some  years 
been  friends  and  associates.  On  being 
charged  together  Clayton  said,  "Yes,  it's 
quite  right;  I  sold  them  for  Horace" 
(meaning  Bromhead).  Bromhead  made  no 
reply.    The  statement  which  Clayton  had 

Previously  made,  and  which  had  been  taken 
own  in  writing,  was  then  read  over  to 
Bromhead,  and  ne  a^ain  made  no  rejply. 
The  prisoner  when  called  as  a  witness  hrst 
denied  that  the  statement  had  been  read 
over  to  him,  but  afterwards  said  that  the 
reason  why  he  made  no  explanation  was 
that  he  was  represented  by  a  solicitor, 
and  that  he  thought  it  was  the  solicitor's 
business  to  make  explanations.  The  deputy- 
recorder  was  satished  that  he  had  ample 
opportunity  of  denying  the  statement,  or 
making  any  explanation  or  observation  ho 
thought  fit.  It  is  quite  impossible  for  us 
to  say  that  in  this  particular  case  the 
policeman  did  more  than  has  been  done  in 
other  cases,  the  statement  not  being  adrois- 
sible,  to  prove  the  facts  alleged  in  it,  but 
only  as  dealing  with  the  conduct  and 
demeanour  of  the  prisoner.  The  judge 
directed  the  jury  in  accordance  with  para- 
graphs 816  and  907  of  Taylor  on  Evidence, 
and  it  cannot  be  said  that  these  statements 
were  used  for  a  wrong  purpose.  In  this 
particular  case  there  was  evidence  that 
having  regard  to  the  connection  between 
the  prisoner  and  Clayton  a  question  for 
the  jury  was  whether  the  conduct  of  the 
prisoner,  when  Clayton's  statement  was  read 
to  him,  was  such  as  helped  them  to  arrive 
at  a  conclusion  as  to  his  guilt  or  not.  I  am 
not  saying  anything  as  to  the  right  of 
constables  generally  to  read  statements 
over  to  prisoners  and  thereby  make  them 
admissible.  In  my  opinion,  in  this  par- 
ticular case  there  was  nothing  of  that  kind, 
and  any  idea  that  the  police  were  trying  to 
manufacture  evidence  is  negatived  m  this 
case.  The  other  point  is,  that  the  evidence 
of  the  previous  conviction  was  not  admis- 
sible under  s.  19  of  the  Prevention  of 
Crimes  Act,  1871.    The  mere  fact  of  putting 
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a  oouDt  for  receiving  in  the  indictment  will 
not  make  such  evidence  admissible.  Sec- 
tion 19  of  that  Act  is  divided  into  two 
branches.  [His  lordship  read  the  section.] 
The  exact  point  under  the  first  part  of  the 
section  arose  in  B.  v.  Jonesy  supra.  Under 
the  second  part,  when  evidence  has  been 

S'ven  that  the  stolen  property  was  found  in 
e  possession  of  the  prisoner,  evidence  may 
be  given  of  the  previous  conviction.  It 
seems  to  me  that  the  same  principle  as  in 
E.  V.  Jon^  supray  applies  here,  and  that 
we  ought  to  hold  that,  the  conditions 
imjposed  having  been  complied  with,  the 
evidence  was  admissible.  The  conviction 
most  be  affirmed. 

Grantham.   Lawrance,   Bigham,   and 
BucKNiLL,  J«i.,  concurred. 

Conviction  affirmed. 

Solicitor  for  the  prosecution  :  P.  C.  Young. 
Solicitors  for  tne  defence:  Gibson  and 
Weldon,  for  John  Ormond,  Ilkeston. 
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January  14, 1907. 

(Before  Darling  and  Phillimore,  J  J.) 

HoRTON  v.  Penn. 

Licensing  —  Compensation  charge  —  Period 
for  which  paid— Licensing  Act,  1904 
(4  Edw.  7,  c.  23),  s.  3. 

The  campematum  charge  imposed  "  in  each 
year"  by  quarter  sessions  on  all  existing 
on-licences  under  s.  3  of  the  Licensing 
Act,  1904,  is  paid  in  respect  of  the  year 
dating  from  April  bth. 

Appeal  from  the  Bloomsbury  County 
Court. 

The  plaintiff  brought  an  action  agunst 
the  deiendant  in  the  county  court.  The 
particulars  of  claim  were  as  follows : 

*'  By  an  agreement  in  writing  dated  the 
11th  day  of  July,  1905,  and  made  between 
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the  .  .  .  defendant  of  the  one  part  and 
the  .  .  .  plaintiff  of  the  other  part, 
being  an  agreement  for  the  sale  and  pur- 
chase of  a  licensed  public-house  known  as 
the  Earl  of  Chatham,  situate  in  Hughes 
Fields,  Deptford,  it  was,  amongst  other 
things,  agreed  that  the  said  defendant  would 
clear  up  all  rent,  rates,  taxes,  gas,  light, 
rent  and  outgoings,  and  all  incumbrances 
whatsoever  up  to  the  day  of  taking  posses- 
sion. 

"  The  said  sale  and  purchase  were  com- 
pleted on  the  9th  dav  of  August,  1905,  and 
on  such  completion  the  said  defendant  gave 
an  undertaking  to  repay  to  the  said  plain- 
tiff a  proper  proportion  of  all  such  rents, 
rates,  taxes,  gas,  light,  rent  and  outgoings, 
as  aforesaid,  as  were  not  taken  into  account 
on  such  completion. 

"After  the  said  completion,  to  wit,  on 
the  10th  day  of  October,  1905,  the  said 
plaintiff  was  called  upon  to  pay,  and  did 
pay,  the  sum  of  £15  in  respect  of  the  com- 
pensation charge  on  the  said  house  and 
premises,  payable  under  the  provisions  of 
the  Licensing  Act,  1904,  for  the  calendar 
year  from  the  1st  day  of  January  to  the 
31st  day  of  December,  1905.  Such  sum 
was  not  taken  into  account  on  the  said 
completion. 

"  The  proportion  of  the  said  sum  of  £15 
pa}[able  by  the  said  defendant  to  the  said 
plaintiff  is  the  sum  of  £8  13«.  6d,,  which 
the  said  defendant  refuses  and  neglects  to 
pav. 

"  The  said  plaintiff  claims  pavraent  from 
the  said  defendant  of  the  sum  of  £8 13«.  6d" 

The  following  facts  were  admitted,  saving 
all  just  exceptions,  for  the  purposes  of  the 
action  : 

"  That  the  agreement  dated  the  11th  July, 
1905,  was  entered  into  between  the  plain- 
tiff and  the  defendant,  and  was  to  the 
effect  stated  in  the  plaintiff's  particulars  of 
claim. 

*'  That  the  sale  and  purchase  thereunder 
was  completed  on  the  9th  August,  1905, 
and  the  defendant  gave  the  undertaking  as 
stated  in  the  said  particulars. 

"That  on  or  about  the  10th  October 
1905,  the  plaintiff  paid  £15  in  respect  of 
the  compensation  charge  on  the  Earl  of 
Chatham  public-house,  becoming  payable 
on  that  day. 

"That  the  compensation  charge  was  im- 
posed by  the  court  of  quarter  sessions  on 
the  20th  January,  1905. 

"  That  the  advertisement  announcing  the 
imposition  of  the  charge  appeared  in  the 
Times  of  the  26th  January,  1905. 
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'*  That  the  accounts  of  the  compensation 
aathority  are  made  up  to  the  3l8t  December 
in  each  year. 

**That  the  compensation  authority  have 
not,  under  r.  61  of  the  rules  under  the  Act 
of  1904.  asked  for  any  special  period  other 
than  tne  calendar  year  for  keeping  their 
annual  accounts." 

The  learned  county  court  iudce  gave 
judgment  for  the  defendant,  holding  on 
the  authority  of  s.  3  (2)  of  the  Licensing 
Act,  1904  (4  Edw.  7,  c.  23),  that  the  com- 
pensation charge  covered  a  period  from 
October  10th,  1905,  to  October  10th,  1906, 
and  that  the  defendant  was  therefore  not 
liable  for  an^  portion  of  the  charge. 

The  plaintiff  appealed. 

The  grounds  of  appeal  in  his  notice  of 
appeal  were : 

(1)  That  the  county  court  judge  was 
wrong  in  law  in  holding  that  the  compensa- 
tion cnarge  of  £15  payable  under  s.  3  of  the 
Licensing  Act,  1904,  on  October  10th,  1905, 
in  respect  of  the  Earl  of  Chatham  public- 
house,  Hughes  Fields,  Deptford,  did  not 
form  part  of  the  "outgoings  and  incum- 
brances "  which  the  defendant  agreed  to  pay 
to  the  plaintiff  in  an  agreement  in  writmg 
dated  July  lltk  1905. 

That  the  said  judge  was  wrong  in  law 
in  holding  that  the  said  compensation 
charge  was  payable  in  respect  of  the  year 
commencing  on  October  10th,  1905,  and 
ending  on  October  10th,  1906. 

By  s.  3  of  the  Licensing  Act,  1904 
(4  Edw.  7,  c.  23):  "  (1)  Quarter  sessions 
shall,  in  each  year,  unless  they  certify  to  the 
Secretary  of  State  that  it  is  unnecessary  to 
do  so  in  any  year,  for  the  purposes  of  this  Act 
impose,  in  respect  of  all  existing  on-licences 
renewed  in  respect  of  premises  within  their 
area,  charges  at  rates  not  exceeding  and 
graduated  in  the  same  proportion  as  the 
rates  shown  in  the  scale  of  maximum 
charges  set  out  in  the  First  Schedule  to 
this  Act. 

"(2)  Charges  payable  under  this  section 
in  respect  of  any  licence  shall  be  levied  and 
paid  together  with  and  as  part  of  the  duties 
on  the  corresponding  excise  licence,  but  a 
separate  account  shall  be  kept  by  the  Com- 
missioners of  Inland  Revenue  of  the  amount 
produced  by  those  charges  in  the  area  of 
any  quarter  sessions,  and  that  amount  shall 
in  each  year  be  paid  over  to  that  quarter 
sessions  in  accordance  with  rules  made  by 
the  Treasury  for  the  purpose." 

The  following  rules  were  made  by  the 
Treasury  on  March  10th,  1905  : 
"1.  An  account  shall  be  opened  in  the 
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books  of  the  Bank  of  England  to  be  entitled 
"  The  Compensation  Fund  (Licensing  Act, 
1904^  Account,"  and  to  be  operated  upon 
by  tne  Commissioners  of  Inland  Revenue, 
hereinafter  called  '  the  commissioners.' 

"  2.  The  commissioners  shall  transfer  to 
the  said  account,  from  time  to  time,  all 
sums  received  by  them  in  respect  of  charges 
levied  and  paid  under  s.  3  of  the  Act. 

"  3.  Any  payment  to  be  made  by  the  com- 
missioners to  any  authority  under  s.  3  (2)  of 
the  Act  on  account  of  the  amount  produced 
in  any  area,  or,  where  an  area  is  divided 
into  districts  under  s.  5  (1)  of  the  Act,  in 
any  such  district,  by  charges  levied  and 
paid  under  s.  3  ot  the  Act,  shall  be  made 
oy  an  order  drawn  on  the  said  account, 
and  the  order  shall  be  transmitted  by  the 
commissioners  to  the  treasurer  of  the  com- 
pensation fund  for  the  area  or  district 

"  4.  In  the  month  of  November  in  each 
year  the  commissioners  shall,  where  charj^ 
have  been  imposed  in  any  area  or  district, 
make  a  payment  under  s.  3  (2)  of  the  Act  to 
the  proper  authority  on  account  of  the  sums 
received  in  respect  of  those  charges  of  such 
an  amount  as  m  their  opinion  will  approxi- 
mate to,  but  will  not  exceed,  the  actual 
amount  produced  by  the  charges  in  that 
area  or  district. 

"  5.  So  soon  as  the  actual  amount  pro- 
duced by  the  charges  levied  in  any  area  or 
district  can  be  ascertained,  the  commis- 
sioners shall  pay  to  the  proper  authority 
the  balance  of  the  amount  so  produced, 
provided  that  the  commissioners  mjgr,  if  they 
see  fit,  at  any  time  between  the  first  pay- 
ment on  account  and  the  payment  of  the 
final  balance,  make  any  further  payments 
on  account. 

"  6.  Where  an  order  is  transmitted  under 
these  rules  to  the  treasurer  of  a  compensa- 
tion fund,  the  commis-sioners  shall  notify 
the  amount  of  the  order  to  the  clerk  of 
the  authority  by  whom  the  treasurer  is 
appointed." 

By  s.  13  of  the  Alehouse  Act,  1828, 
(9  Geo.  4,  c.  61),  as  amended  by  s.  33  of  the 
Licensing  Act,  1902  (2  Edw.  7,  c.  28): 
"Every  licence  which  shall  be  granted 
under  the  authority  of  this  Act  .  .  .  shall 
be  in  force  from  the  fifth  day  of  April,  after 
the  granting  thereof,  for  one  whole  year 
then  next  ensuing,  and  no  longer ;    .    .    .  " 

Cecil  WhiUley,  for  the  plaintiff.— The 
words  in  s.  3  (1)  of  the  Licensing  Act  1904, 
"  in  each  year  ^  must  mean  in  each  calendar 
year,  and  the  word  "  renewed  "  must  mean 
renewed  in  each  calendar  year.    The  words 
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"levied  and  paid"  in  s.  3  (2)  of  the  Act 
show  that  the  provision  in  that  sub-section 
is  only  one  of  machinery  for  the  collection 
of  the  compensation  charge.  The  fact  that 
the  charges  are  to  be  levied  and  paid 
together  with  and  as  part  of  the  excise 
duties,  does  not  make  them  the  same  as  the 
excise  duties  in  every  respect.  See  Isling- 
ton Borough  Council  v.  London  School 
Board,  [1903]  2  K.  B.  354 ;  r.  4  of  the 
Treasury  Eules,  supra,  and  rr.  5,  9, 10,  53, 
and  more  especially  r.  61,  of  the  Licensing 
Rules,  1904,  support  my  contention.  By 
r.  61  (2)  :  "  The  accounts  ^  (of  the  compensa- 
tion authority)  "  shall  be  made  up  for  each 
calendar  year,  or  for  such  other  period  as 
the  compensation  authority,  with  the  ap- 
proval of  the  Secretary  of  State,  determine." 

See  also  the  phrase  "  for  the  year "  in 

the  form  of  public  notice  of  the  imposi- 
tion of  compensation  charges — Form  22  of 
the  Schedule  to  the  Licensing  Rules,  1904. 
In  Malkin  v.  JUgem,  [1906]  2  K.  B.  886 ; 
70  J.  P.  506,  Walton,  J.,  said  :  "The  year 
may  run  from  October  10th  to  October  10th 
or  from  January  1st  to  January  1st  .  .  . 
I  will  assume  for  the  moment  that  the  year 
referred  to  in  s.  3  (1)  is  from  January  1st  to 
January  1st"  [Darling,  J.— Are  vou  con- 
tent to  take  the  year  from  April  5th  to 
April  5th?]    Yes. 

Bruce  Williamson,  for  the  defendant. — 
It  is  clear  from  s.  3  (2)  of  the  Licensing  Act, 
1904,  that  the  compensation  charge  must 
cover  the  same  penod  as  that  covered  by 
the  excise  duties,  namely,  from  October  to 
October. 

Cecil  Whiteley,  in  reply.— Section  3  (2) 
of  the  Act  merely  deals  with  the  machinery 
for  the  collection  of  the  charge.  It  does  not 
define  the  period  in  respect  of  which  the 
charge  is  levied. 

Darling.  J.— This  case  is  a  very  difficult 
one  to  deciae,  because  the  language  used  in 
this  Act  of  Parliament — the  Licensinff  Act, 
1904 — on  the  matter  in  dispute  mi^t  be 
read,  and  fairly  read,  in  three  ways.  The 
scheme  of  compensation  under  the  Act  is 
this.  Section  2  (1)  provides  that :  "  Where 
quarter  sessions  refuse  the  renewal  of  an 
existing  on-licence  under  this  Act,  a  sum 
equal  to  the  difference  between  the  value 
of  the  licensed  premises  .  .  .  and  the 
value  which  those  premises  would  bear  if 
they  were  not  licensed  premises,  shall  be 
paid  as  compensation  to  the  persons  inte- 
rested in  the  licensed  premises."  Now 
quarter  sessions,  of  course,  have  not  got  the 
money  to  do  that,  and  provisions  must  be 


71  J.  P.  116. 

made  for  raising  it.  Section  3  (1),  therefore, 
provides  that:  "Quarter  sessions  shall,  in 
each  year,  .  .  .  for  the  purposes  of  this 
Act  impose,  in  respect  of  all  existiag  on- 
licences  renewed  in  respect  of  premises 
within  their  area,  char^  at  rates  not  ex- 
ceeding and  graduated  m  the  same  propor- 
tion as  the  rates  shown  in  the  scale  of 
maximum  charges  set  out  in  the  First 
Schedule  to  this  Act."  That  is  what  quarter 
sessions  have  to  do  in  order  that  they  may 
provide  a  sufficient  fund  to  compensate  the 
persons  whose  licences  they  refuse  to 
renew  under  s.  2.  When  does  the  renewal 
authority  decide  about  these  licences  ?  It 
would  appear  that  during  the  first  fourteen 
days  of  February,  or  by  ac^ournment  in 
February  or  March,  they  decide  what 
licences  shall  be  renewed.  The  applications 
are  heard,  and  when  a  licence  is  renewed  it 
is  renewed  as  from  April  5th.  Until  that 
date  there  is  no  renewed  licence  in  existence. 
Until  it  is  ascertained  what  licences  are  to 
be  renewed  it  is  impossible  to  say  what  sum 
of  money  will  be  required  to  satisfy  what 
has  been  done  under  s.  2.  I  cannot  think 
that  the  words  "  in  each  year  "  in  s.  3  mean 
year  in  the  simple  sense  of  a  year  from 
Januarv  1st  to  January  1st.  Mr.  Whiteley 
contended  that  it  means  this,  and  Mr.  Bruce 
Williamson  says  it  means  something  dif- 
ferent The  county  court  judge  refused  to 
take  the  view  that  they  meant  from  January 
1st  to  January  1st,  and  adopted  the  view 
that  they  meant  from  October  10th  to 
October  10th  on  the  authority  of  s.  3  (2)  of 
the  Act  which  makes  the  charge  under  the 
section  payable  with  and  as  part  of  the 
duties  on  uie  corresponding  excise  licence. 
That  excise  licence  has  to  oe  taken  out  on 
October  10th.  If  you  reckon  the  period  in 
this  case  from  that  date,  the  judge  was 
right  in  deciding  that  under  this  agreement 
nothing  was  due  to  the  plaintiff,  because 
the  compensation  charge  which  he  paid  on 
October  10th  was  in  respect  of  a  period 
after  the  time  when  the  defendant  had 
given  up  the  house,  which  he  did  upon 
August  9th.  Section  3  (2)  goes  on  :  "  But  a 
separate  account  shall  be  kept  by  the  Com- 
missioners of  Inland  Revenue  of  the  amount 
produced  by  those  charges  in  the  area  of 
any  quarter  sessions,  and  that  amount  shall 
in  each  year  be  paid  over  to  that  quarter 
sessions  in  accordance  with  rules  made  by 
the  Treasury  for  the  purpose."  Therefore 
these  amounts,  although  the;^  are  paid  at 
the  same  time,  are  not  paid  into  the  same 
account,  they  are  kept  separate  and  have  to 
go  to  different  people  in  the  mannef  pre- 
scribed by  the  Treasury.    With  regard  to 
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this  matter  the  Treasury  made  rules  dated 
March  10th,  1905.  [The  learned  judge  read 
from  these  rules.]  The  money  would  thus 
have  got,  most  of  it  in  November,  and  the 
rest  soon  after,  into  the  hands  of  the  com- 
pensation authorities.  Now  there  is  a  pro- 
vision  in  the  statute  that  if  a  person  has  on 
October  10th  taken  out  an  excise  licence  for 
a  year,  and  then  gives  up  the  business,  he 
can  have  refunded  to  him  the  balance  of  the 
money  he  has  paid  :  but  there  is  no  provi- 
sion anywhere  for  tne  return  of  any  part  of 
the  compensation  charge.  I  think  that 
shows  that  the  money  so  paid  is  not  to  be 
treated  as  part  of  the  excise  payment,  in  the 
sense  that  it  is  all  one  thing,  to  be  treated  in 
the  same  way^  because  there  is  this  im- 
portant provision  as  to  the  return  of  the 
money  paid  for  the  excise  licence,  and  no 
corresponding  provision  with  regard  to  the 
monev  paid  for  compensation.  It  seems  to 
me  that  the  provision  in  s.  3  (2)  is  a  mere 
provision  for  collection,  and  the  fact  that 
the  excise  duties  are  paid  on  October  10th 
does  not  assist  us  in  coming  to  a  conclusion 
as  to  what  is  the  year  in  respect  of  which 
the  charge  going  to  the  compensation  fund 
is  paid.  Whether  you  take  the  year  as 
being  from  January  to  January,  from  April 
to  April,  or  from  October  to  October,  there 
are  many  serious  anomalies  in  either  case. 
I  come  to  the  conclusion  that  October  10th 
to  October  10th  is  not  the  year  alluded  to 
in  the  Act  of  1904.  I  do  not  think  also 
that  the  year  meant  is  from  Januarv  to 
December,  because  it  might  quite  well  be 
that  the  renewal  of  a  licence  might  not  be 
granted,  and  thus,  although  the  renewal 
was  to  date  as  from  April  5tn,  it  might  turn 
out  that  there  was  no  renewal  at  all.  I 
think  that  the  real  period  intended  is  the 
year  in  which  the  licence  is  in  operation  as 
a  licence,  and  that  it  is  in  respect  of  that 
period  that  the  compensation  charge  is 
paid.  When  that  pericnd  expires  the  charge 
may  have  to  be  paid  again  when  the  licence 
comes  up  for  renewal,  and  as  there  is 
nothing  definite  to  guide  us  as  to  what  the 
lej^lature  meant  in  using  the  expression 
"m  each  year"  in  s.  3  (1)  of  the  Act,  we 
may  choose,  without  violence  to  the  Act, 
either  one  of  the  three  alternatives  I  have 
mentioned.  I  think  that  the  balance  of 
convenience  is  in  favour  of  holding  the 
period  to  be  from  April  5th  to  April  5th, 
and  there  is  nothing  m  the  Act  which  pre- 
cludes me  from  giving  to  the  words  that 
construction.  The  appeal,  therefore,  must 
be  allowed  and  judgment  given  for  the 
plaintiff  for  the  proportion  of  the  charge 
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applicable  to  the  period  from  April  5th  to 
August  9th,  1905. 

Phillimobe,  J.— I  agree. 

Appeal  allowed. 

Solicitor  for  the  plaintiff  :  R.  J.  Twyford. 
Solicitors  for  the  defendant :  Martineau 
and  Reid. 
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LANCASTER  PALATINE  CHANCERY  COURT, 
AT  LIVERPOOL. 


January  25,  1907. 
(Before  Vice-Chancellor  Leigh  Clare.) 

Newell  v.  Ormskiek  Urban 
District  Council. 

Public  health  —  "Building"  —  Byelaws  — 
Portable  theatre— Temporary  erection 
not  a  building  — Public  Health  Act, 
1875  (38  k  39  Vict.  c.  55),  s.  157. 

A  portahle  theatre^  constructed  of  wood,  and 
erected  for  a  short  period  only,  where 
ths  intention  of  the  proprietor  is  to 
move  to  another  locality  within  a  short 
time,  is  not  a  ^^ building"  within  the 
meaning  of  the  Public  Health  Act, 
1875,  s.  157,  or  of  byelaws  framed  in 
pursuance  of  that  section. 

An  injunction  may,  therefore,  be  granted 
to  restrain  an  urban  district  council 
from  pulling  down  such  a  theatre  on 
the  ground  that  it  does  not  conform 
with  their  byelaws. 

Trial  of  action  in  the  Chancery  Court  of 
the  County  Palatine  of  Lancaster,  before 
his  Honour  the  Vice-Chancellor,  O.  Leigh 
Clare,  Esq.,  January  25th,  1907,  at 
Liverpool. 

The  defendant  council  are  the  local 
authority  for  the  urban  district  of  Ormskirk, 
in  Lancashire,  for  the  purposes  of  the  Public 
Health  Act  1875. 

The  byelaws  of  the  council,  framed  in 
pursuance  of  s.  157  of  that  Act,  require 
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plans  of  all  buildings  to  be  submitted  to 
the  council  before  erection,  and  also  contain 
several  regulations  and  requirements  as  to 
building,  most  of  which  are  inapplicable  to 
buildings  of  a  temporary  nature.  The  bye- 
laws  also  contain  powers  to  pull  down  and 
remove  buildings  built  in  contravention 
thereof. 

The  material  provisions  of  s.  157  of  the 
Public  Health  Act,  1875,  run  as  follows : 

"Everv  urban  authority  may  make  bye- 
laws  with  respect  to  the  following  matters 
(that  is  to  say) : 

"(2)  With  respect  to  the  structure  of 
walls  foundations  roofs  and  chimneys  of 
new  buildings  for  securing  stability  and 
the  prevention  of  fires,  and  for  purposes  of 
health  : 

"(3)  With  respect  to  the  sufl&ciency  of 
the  space  about  buildings  to  secure  a  free 
circulation  of  air,  and  with  respect  to  the 
ventilation  of  buildings  : 

"(4)  With  rfespect  to  the  drainage  of 
buildings,  to  water-closets,  earth-closets, 
privies,  ashpits,  and  cesspools  in  connection 
with  buildings    .    .    . : 

"And  they  may  further  provide  for 
the  observance  of  such  byelaws  by  enacting 
therein  such  provisions  as  they  think 
necessary  as  to  the  giving  of  notices,  as  to 
the  deposit  of  plans  and  sections  by  persons 
intending  to  lay  out  streets  or  to  construct 
buildings,  as  to  inspection  by  the  urban 
authority,  and  as  to  the  x)ower  of  such 
authority  (subject  to  the  provisions  of  this 
Act^  to  remove,  alter,  or  pull  down  any 
work  begun  or  done  in  contravention  of 
such  byelaws    .    .    ." 

The  plaintiflf,  Lilla  Newell,  is  the  pro- 
prietress of  a  portable  wooden  building, 
used  as  a  travelling  theatre.  She  has  for 
several  years  taken  the  theatre  about  from 
place  to  place,  and  it  appeared  by  the 
evidence  that  the  theatre  had  never 
remained  in  one  place  for  more  than  five 
months  at  a  time. 

The  structure  is  78  ft  6  in.  long  and 
31  ft.  4  in.  wide.  The  height  to  the  ridge 
of  the  roof  is  18  ft.  6  in.,  the  roof  is  a 
sloping  one  and  the  height  of  the  .^ides  is 
11  ft.  6  in.    The  sides  are  constructed  of 

Jf  in.  boards  made  in  the  form  of  shutters, 
ramed  together  and  fixed  to  uprights  by 
means  of  bolts  and  thumb  screws.  The 
roof  is  formed  with  boarding  nailed  to 
rafters.  Wire  rods  go  right  over  the  roof 
and  are  fixed  to  pegs  in  the  form  of  tent 
pegs   outside.     Tnere   are   four   poles   as 
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supports  along  the  middle  of  the  structure 
inside  and  eight  poles  along  the  sides 
helping  to  support  the  ridge  and  the 
purlieus.  There  are  fiftv-nine  poles  altogether 
in  the  structure,  including  the  side  poles 
and  centre  poles.  Some  of  the  poles  are 
let  into  the  ground.  The  stage  is  composed 
of  three  wagons  covered  by  boarding.  The 
structure  is  lighted  by  gas,  which  is 
obtained  from  a  supply  m  the  road.  The 
theatre  is  heated  by  means  of  coke  braziers 
which  are  removed  before  the  performance 
at  night. 

The  plaintiff  brought  this  theatre  to 
Ormskirk  early  in  September,  1906,  and 
caused  it  to  be  erected  there  in  a  field 
within  the  jurisdiction  of  the  defendant 
council.  The  plaintiff  on  September  7th 
applied  to  the  justices  and  obtained  from 
them  a  licence  to  use  the  theatre  for 
theatrical  entertainments  for  a  period  of 
three  months.  On  December  7th  the 
plaintiff  applied  for  and  obtained  a  con- 
tinuance of  the  licence  for  another  three 
months. 

The  plaintiff  had  not  submitted  plans  to 
the  district  council  before  erectmg  the 
theatre,  which  was  in  fact  not  erected  b 
accordance  with  the  council's  byelaws. 

On  December  21st  the  plaintiff  was 
called  on  by  the  defendant  council  to  show 
cause  why  the  theatre  should  not  be  pulled 
down.  The  plaintiff  appeared  before  the 
council,  and.  by  her  solicitor,  explained  to 
them  the  cnaracter  of  the  building,  and 
further  assured  them  that  it  was  not  her 
intention  to  keep  the  theatre  in  Ormskirk 
after  the  expiration  of  her  then  current 
licence. 

The  council  were  not  satisfied  with  this 
assurance,  but  asked  the  plaintiff  to  enter 
into  a  bond  binding  her  to  remove  the 
theatre  by  March  7th,  1907.  This  she 
refused  to  do. 

The  council,  not  being  satisfied  with  this, 
passed  a  resolution  to  the  effect  that  if  the 
structure  were  not  removed  in  seven  days 
it  should  be  pulled  down. 

The  plaintiff  thereupon  issued  a  writ 
claiming  (I)  a  declaration  that  the  theatre 
was  not  a  building  within  the  meaning  of 
the  Public  Health  Act,  1875,  and  (2)  an 
iixj  unction  restraining  the  defendant  council, 
its  servants,  workmen  and  agents  from 
pulling  down  or  removing  the  theatre. 

The  plaintiff  applied  for  and  obtained  an 
interim  injunction  restraining  the  defend- 
ant council  from  pulling  down  or  removing 
the  theatre  until  the  trial  of  the  action. 
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The  action  came  on  for  trial  on  January 
25th,  1007,  without  pleadings. 

Previous  to  the  trial,  the  Vice-Chan- 
cellor,  by  request  of  the  parties,  inspected 
the  theatre. 

B,  Cunninoham  Glen  and  Courthope 
Wilson^  for  the  plaintiff. — Section  157  of 
the  Public  Eiealth  Act,  1875,  is  not  intended 
to  apply  to  buildinf;8  temporary  in  their 
nature.  The  question  as  to  whether  an 
erection  is  temporary  or  permanent  in  its 
nature  is  one  of  fact,  and  depends  on 
several  considerations;  among  others,  port- 
ability and  the  intention  of  removing  a 
structure  within  a  short  time  are  the  most 
important.  In  this  case  the  building  is 
portable,  it  does  not  contain  that  element 
of  stability  and  permanence  which  is  re- 
quired in  the  byelaws,  and,  moreover,  the 
plaintiff  has  stated  her  intention  of  re- 
moving it  on  or  before  March  7th.  There- 
fore, the  structure  is  not  a  "building"  of 
such  a  kind  as  to  come  within  the  meaning 
of  s.  157  of  the  Public  Health  Act.  [They 
cited  the  following  cases :  Stephens  v. 
Gourlev  (1859),  1  L.  T.  R.  33  ;  29  L.  J.  C.  P. 
1 ;  Fmdtng  v.  Ehyl  Commissioners  (1878), 
3  C.  P.  D.  272 ;  London  County  Council  v. 
Fearce,  [1892]  2  Q.  B.  109 ;  Southend  v. 
Archer  (1901)^  84  L.  T.  R  264  :  Nant-y-glo 
Urban  District  Cowncil  v.  Ebley  (an  unre- 
ported decision  by  the  Divisional  Court 
affirming  a  decision  of  justices  who  had 
refused  to  convict  the  defendant,  a  pro- 

Erietor  of  a  travelling  portable  theatre,  for 
aving  erected  his  theatre  in  contravention 
of  byelaws.  The  justices  held  that  the 
portable  theatre  was  not  a  building  within 
the  meaning  of  the  byelaws).] 

John  Rutherford  and  H,  E,  Gardner ^  for 
the  defendant  council.  —  The  plaintiff's 
theatre  is  a  building  in  the  ordinary  and 
natural  sense  of  the  word.  Its  nature  is 
such  that  if  it  were  left  where  it  is  it  would 
stand  for  several  years.  It  is  used  as  a 
building  just  as  much  as  any  brick  and 
mortar  building.  The  fact  of  its  being 
portable  does  not  affect  the  question  ;  still 
Jess  does  the  intention  to  remove  the  theatre 
in  a  short  time  ;  such  intention  may  not  be 
bfmafde.  The  word  "building"  in  s.  157 
of  the  Public  Health  Act,  1875,  is  not  limited 
in  its  meaning,  either  expressly  or  impliedly, 
and  must  therefore  bear  its  ordinary  mean- 
ing, which  will  include  temporary  as  well 
as  permanent  structures.  [They  cited  the 
following  cases :  Stephens  v.  Gourley  {\^b^\ 
1  L.  T.  R.  33  ;  Brotvn  v.  Leicester  Cor- 
poration (1892),  67  L.  T.  R.  686 ;  Slaughter  v. 
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Sunderland  (1891),  65  L.  T.  R.  250; 
Odwell  V.  Willesden  Local  Board,  The 
Times,  November  5th,  1891  ;  Richardson  v. 
Brown  (1885),  49  J.  P.  661.] 

The  Vice-Chancellor.— Mrs.  Newell  is 
the  owner  and  user  of  what  I  mav  describe 
as  a  travelling  theatre.  She  and  her  father 
before  her  have  been  in  the  habit  of  travel- 
ling about  the  country  giving  theatrical 
exhibitions  for  the  last  twenty-five  years. 
She  has  stated  in  her  evidence  that  the 
theatre  has  never  remained  in  one  place  for 
more  than  five  months,  and  I  also  under- 
stood her  to  say  it  has  never  been  in  one 
place  for  less  than  three  weeks  at  a  time. 
After  reviewing  the  facts,  as  stated  above, 
the  Vice-chancellor  proceeded :  In  my 
opinion,  the  nature  of  the  building  and  the 
use  to  which  it  is  put  are  exactly  the  same 
as  the  nature  of  the  building  and  the  use 
the  building  was  put  to  in  the  case  of 
Nant-y-glo  urban  District  Council  v.  Eblev, 
supray  to  which  I  have  been  referred.  In 
that  case  the  question  put  to  the  court  was 
whether  the  magistrates  were  right  in  say- 
ing that  such  a  building— similar  in  all 
respects  to  the  building  in  the  present  case 
— was  not  a  building  within  tne  meaning 
of  the  Public  Health  Act  and  the  byelaws 
made  under  it.  In  my  opinion,  that  is  the 
very  point  which  I  have  to  decide  in  the 
present  case.  In  the  Ebley  Case  the  Divi- 
sional Court  decided  that  the  magistrates 
were  right  in  holding  as  they  did,  and  that 
decision  of  a  court  of  co-ordinate  jurisdic 
tion  is  binding  upon  me  in  this  court.  I 
therefore  propose  to  follow  that  decision, 
and  I  would  like  to  add  this,  that  I  should 
have  come  to  precisely  the  same  conclusion 
myself  on  the  facts  of  this  case,  apart  from 
the  Ebley  Case  altogether.  In  the  authori- 
ties cited  by  Mr.  Glen,  the  question  whether 
the  building  was  a  permanent  building  or 
only  a  temporary  one.  has  alwaj[s  been 
treated  as  roost  material.  I  am  satisfied  in 
this  particular  case  that  the  building  was 
put  up  for  a  temporary  purpose,  that  it  was 
not  intended  to  remain  there  permanently, 
and  that  it  is  the  duty  of  the  district  council 
to  take  care  of  permanent  buildings  and 
not  buildings  erected  for  a  mere  temporary 
purpose.  Tne  question  as  to  whether  the 
Duilding  is  safe  for  the  public,  and  as  to 
danger  from  fire,  is  not  merely  one  for  the 
district  council,  but  is  a  matter  to  be  con- 
sidered when  the  person  who  gives  public 
performances  makes  an  application  to  tiie 
licensing  authority.  In  these  circumstances, 
I  find  in  favour  of  Mrs.  Newell  and  against 
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the  district  council  I  will  make  a  declara- 
tion and  grant  an  injunction  in  the  terms 
as  asked  for  in  the  writ  The  council  must 
pay  the  costs  of  the  action  other  than  costs 
as  to  which  there  has  been  a  special  arrange- 
ment between  the  parties  * 

Solicitors  for  the  plaintiff:  Brighonse, 
Ryland  k  Co.,  Liverpool,  agents  for  Brig- 
house^  Jones  k  Co.,  Ormskirk. 

Solicitors  for  the  defendant  council: 
Laces,  Bird,  Wilson  and  Todd,  Liverpool, 
agents  for  Hill  &  Son,  Ormskirk. 
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December  6,  7,  20,  1906. 

(Before  Collins,  M.R,  Cozens-Hardy  and 
Farwell,  L.JJ.) 

Rex  v.  Melladew  <k  Son. 

Poor  rate  —-  Occupation  —  Warehouse- 
Removal  of  working  appliances,  etc.  for 
period  during  currency  of  rate— Notice 
of  cessation  and  resmnption  of  user- 
Intention  to  use  in  certain  event  — 
Liability  for  rate. 

For  a  certain  period  after  the  making  and 
during  the  cwrrency  of  a  rate,  a  ulf 
contained  toarehouse  utfos  emptied  of 
goods  and  tcorking  appliances  and 
closed,  the  toater  supply  for  working  a 
hoist  being  out  off,  Vunng  the  period 
a  notice  was  displayed  on  the  premises 
stating  that  they  were  to  let  At  the 
commencement  of  the  period  the  respon- 
dents, who  were  the  keepers  of  the  ware- 
house, gave  notice  to  the  superintendent 
collector  of  rates  that  they  had  gone  out 
of  occupation  and  invited  inspection, 
and  at  the  end  of  the  period  they  gave 
notice  that  they  had  reopened  the  ware- 


*  These  were  costs  of  having  a  shorthand 
note  taken  of  the  evidence  and  arguments, 
which  the  parties  had  agreed  to  share  equally. 
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house.  During  the  period  the  ren)on- 
dents  were  able  to  get  the  supply  of 
tffater  put  on  at  any  mom>ent,  <ma  the 
workinff  appliances  were  stored  in  an 
adjoining  warehouse,  whence  they  could 
he  got  whenever  they  were  required. 
Subject  as  above,  the  warehouse  was 
ready  for  the  receipt  of  goods  at  any 
minute,  and  the  respondents  were  at 
aU  times  throughout  the  period  pre- 
pared to  receive  applications  for  the 
hire  of  storage  room,  and  ready  and 
willing  to  reopen  the  warehouse,  pro- 
vided that  enough  goods  were  offered  to 
JUI  half  the  whde  capacity  of  the 
warehouse.  With  this  vroviso  they 
were  prepared  to  reopen  the  toarehouse, 
and  let  either  the  whole  of  it,  or  sepa- 
rate floors  or  separate  rooms,  or  to  let 
floor  space  at  a  tonnage  or  package 
rent 

Upon  an  application  for  a  distress  warrant 
in  respect  of  an  unpaid  portion  of  the 
rate  for  the  said  period,  the  respondents 
contended  that  they  were  not  in  occupa- 
tion of  the  warehouse  during  such  period, 
and  were,  therefore,  not  liable  to  pay 
the  rate  in  respect  thereof 

Held,  that,  upon  the  facts,  the  respondents 
had  retained  control  of  the  warehouse 
during  the  period  in  question,  and  had 
always  intended  to  utilise  the  premises 
for  the  purpose  of  their  business  when- 
ever the  opportunity  offered,  and  that 
therefore  uuy  had  not  ceased  to  occupy 
and  were  liable  to  pay  the  rate  during 
that  period, 

Bootle  Overseers  v.  Liverpool  Warehousing 
Co.  (1901),  65  J,  P.  740;  85  L.  T.  45, 
distinguished. 

Decision  of  th^  Divisional  Court  {reported 
sub  nom.  Rex  v,  Henderson  and  Other 
JJ.  (1906),  69  J.  P.  294),  reversed. 

Appeal  from  the  judgment  of  the  High 
Court  of  Justice,  KinPs  Bench  Division 
(Alveestone,  L.C.J.,  Kennedy  and  Rid- 
ley, JJ.)  (reported  sub  nom,  Bex  v.  Hender- 
son and  Other  JJ,  (1905),  69  J.  P.  294). 

The  matter  came  before  the  Divisional 
Court  upon  an  application  to  make  absolute 
a  rule  nisi  for  a  mandamus  to  the  justices 
of  the  city  of  Liverpool  to  show  cause  why 
they  should  not  state  a  special  case.    The 
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rule  nisi  waa  made  absolute,  and  it  was 
thereupon  agreed  between  counsel  that, 
instead  of  a  case  being  stated,  the  affidavits 
filed  in  support  of  the  rule  for  a  mandamus 
should  be  treated  as  a  special  case. 

When  the  matter  came  before  the  Court 
of  Appeal  the  learned  judges  were  of  opinion 
that  the  facts  did  not  ful  ly  appear  from  the 
affidavits,  and  they  accordingly  asked  the 
justices  to  state  a  case,  which  was  as 
follows : 

This  is  a  case  stated  for  the  opinion  of 
the  Court  of  Appeal  in  pursuance  of  an 
order  dated  the  1st  day  of  June,  1906,  by 
us,  the  undersigned  John  Henderson, 
Thomas  Edward  Sampson,  and  Charles 
Frederick  Finney,  justices  of  the  peace  for 
the  city  of  Liverpool,  on  the  application 
of  the  said  complainant,  who  is  dissatis- 
fied with  our  dismissal  of  the  complaint 
hereinafter  set  forth,  and  allej^es  that  such 
dismissal  was  erroneous  in  point  of  law. 

1.  At  a  petty  session  of  the  justices  of 
the  peace  holden  in  and  for  the  said  city 
on  the  10th  day  of  November,  1904,  before 
us,  the  complainant,  being  one  of  the  col- 
lectors appointed  by  the  council  of  the  said 
city  to  collect  general  and  water  rates  and 
rents  for  the  said  city,  preferred  a  com- 
plaint under  the  Liverpool  Corporation  Act, 
1893,  the  Liverpool  Cforporation  Act,  1862, 
the  Liverpool  Improvement  and  Water- 
works Act,  1871,  and  the  Local  Govern- 
ment Board's  Provisional  Order  Confirma- 
tion fNo.  10)  Act,  1895,  Session  2,  statins 
that  the  defendants  were  persons  duly  rated 
and  assessed  and  liable  to  pay  in  respect  of 
certain  premises  (being  a  warehouse)  Jcnown 
as  3,  Neptune  Street,  situate  within  the 
said  citv,  certain  rates  called  the  general 
rate  and  water  rate,  and  also  a  certain  water 
rent,  all  duly  made  or  fixed  in  and  for  the 
said  city  on  the  3rd  day  of  February,  1904, 
and  also  the  said  rates  as  aforesaid,  all  duly 
made  or  fixed  in  and  for  the  said  city  on 
the  7th  day  of  February,  1900,  and  that 
they  had  not  for  the  space  of  fourteen  days 
after  demand  in  writing  by  the  said  com- 
plainant, paid  the  amount  due  from  them 
in  respect  of  the  said  rates  and  water  rent 
made  on  the  dates  aforesaid,  that  is  to  say, 
the  sums  of  £22  9s.  IcL  and  £7  4s,  5of.. 
respectively,  and  that  the  said  sums  still 
remained  wholly  due  and  unpaid. 

2.  Pursuant  to  the  said  complaint  the 
complainant  applied  for  a  distress  warrant ; 
but  having  heard  both  the  parties  and  the 
evidence  tor  and  against  the  said  complaint, 
and  having  taken  time  to  consider  our 
judgment,  we,  on  the  17th  day  of  Novem- 
ber, 1904,  gave  our  decision  refusing  to  issue 

142 


71  J.  P.  186. 

the  said   distress  warrant,  and   therefore 
dismissed  the  said  complaint. 

3.  Before  us  the  following  facts  were 
proved  or  admitted : 

(a)  The  allowance  and  due  publication  of 
the  rates  had  been  made  and  there  had 
been  a  demand  and  non-payment  of  a  por- 
tion of  the  rates.  The  unpaid  l^dance  for 
the  year  1900  was  £7  4«.  5rf.  and  for  the 
year  1904,  £l4  4«.  Sd.,  and  if  these  sums 
were  found  to  be  due  the  defendants  were 
the  persons  liable  to  pay  the  same. 

(b)  With  the  exception  of  the  period  of 
time  from  the  1st  October  to  the  12tli  De- 
cember in  the  year  1900,  and  from  the  25th 
February  to  the  13th  July  in  the  year  1904, 
the  defendants  admitted  that  they  were  in 
occupation  of  the  said  warehouse  during 
the  years  for  which  the  said  rates  and  rents 
were  made. 

(c)  During  the  said  two  periods  the  said 
warehouse  had  no  goods  in  it  and  was 
closed,  and  the  defendants  offered  to  allow 
the  complainant  to  keep  the  keys  of  the 
warehouse  and  invited  the  complainant  to 
inspect  the  premises. 

(d)  The  said  warehouse  was  a  self-con- 
tained one,  and  consisted  of  several  floors, 
and  the  defendants  carried  on  the  business 
of  warehouse  keepers  there  and  at  adjoining 
and  neighbouring  warehouses  by  letting 
either  the  whole  of  each  warehouse  or 
separate  floors  or  rooms  in  the  same,  or 
receiving  goods  at  a  certain  rent  per  ton 
or  per  pa<;kage  per  week. 

The  said  warehouse  formed  one  of  a  block 
of  warehouses  situate  in  Neptune  Street, 
all  under  the  management  of  the  defendants 
and  under  the  control  of  one  warehouseman 
in  the  employ  of  the  defendants. 

(e)  On  the  25th  February,  1904,  a  letter 
was  sent  bv  registered  post  by  the  defen- 
dants to  the  superintendent  collector  of 
rates  for  the  city  of  Liverpool,  and  a  copy 
of  such  letter  is  as  follows : 

Registered. 

41,  Old  HaU  Street, 
Liverpool, 
25th  February,  1904. 
The  Superintendent  Collector  of  Kates 

tor  the  city  of  Liverpool. 
Dear  Sir, 

No  3,  Neptune  Street,  Warehouse— Dis- 
trict 8.    Please  note  that  we  have  this  day 
gone  out  of  occupation  of  the  above  ware- 
ouse.    We  invite  inspection. 

Yours,  etc. 
J.  B.  Melladbw  &  Son, 
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and  on  the  13th  day  of  Jaly,  1904.  a  letter 
was  written  by  the  defendants  to  tne  super- 
intendent collector  of  rates  for  the  said  city, 
and  a  copy  of  such  letter  is  as  follows  : 

The  New  Hall, 

41,  Old  Hall  Street, 
Liverpool, 
13th  July,  1904. 
Mr.  William  James. 
Dear  Sir, 

Warehouse  No.  3,  Neptune  Street  Will 
you  please  note  that  we  have  reopened  the 
above  warehouse  this  day. 

Yours  faithfully, 
John  B.  Melladew  <fe  Son. 
W.  Y.  S. 

On  or  about  October  18th,  1900,  and 
December  12th,  1900,  letters  in  similar 
terms  to  the  above  were  sent  by  the  defen- 
dants to  the  superintendent  collector  of 
rates  for  the  said  city. 

(f)  A  bill  was  posted  on  the  said  pre- 
mises during  each  of  the  said  two  periods. 
The  words  m  the  bill  posted  on  the  said 
premises  in  the  1900  period  were  as  fol- 
lows: 

"To  let  Apply  to  J.  B.  Melladew  <fe 
Son,  1,  Fenwick  Court." 

The  words  in  the  bill  posted  on  the  said 
premises  in  the  1904  period  were  as  fol- 
lows : 

"  To  let  Apply  to  J.  B.  Melladew  &  Son, 
41,  Old  Hall  Street" 

(g)  During  the  said  two  periods  the 
supply  of  water  at  high  pressure  for  work- 
ing the  hydraulic  lift  m  the  said  premises 
was,  pursuant  to  a  notice  in  that  behalf  given 
by  the  defendants  to  the  Hydraulic  Power 
Company,  cut  off,  the  defendants  thereby 
saying  the  minimum  charges  payable  to  the 
said  company  for  the  supply  of  water 
pressure  during  such  period,  as  the  said  lift 
was  not  being  used.  The  defendants  were 
able  to  get  the  supply  put  on  at  any  moment 
upon  notice  being  given  to  the  said  com- 
pany. 

(h)  During  the  said  two  priods  the 
weights,  scales  and  trucks  used  for  weighing 
and  trucking  goods  were  removed  to  and 
stored  in  an  adjoining  warehouse  next 
door^  but  haying  no  communication  with  the 
one  in  question,  and  in  the  occupation  and 
use  of  the  defendants,  but  thev  were  there 
very  handj  and  could  be  got  wnenever  they 
were  requured. 

(i)  Throughout  the  rating  years  of  1900 
and  1904  the  defendants  continued  to  carry 


71  J.  P.  125. 

on  the  business  of  wardhoose  keepers  in 
Neptune  Street  and  elsewhere  in  Liverpool. 
Subject  to  the  facts  stated  in  paragraphs  (g) 
and  (h)  the  said  warehouse  was  ready  tor 
the  receipt  of  goods  at  any  minute,  and 
the  defendants  were  at  all  times  through- 
out the  said  periods  prepared  to  receive 
applications  for  the  hire  of  storage  room, 
and  ready  and  willing  to  reopen  the  said 
warehouse,  and  receive  goods  into  the  said 
warehouse  provided  that  enough  goods 
were  offered  to  fill  half  the  whole  capacity 
of  the  said  warehouse,  this  being  the 
smallest  quantity  for  which  they  thought  it 
worth  while  commercially  to  open  the  said 
warehouse.  With  this  proviso  they  were 
prepared  to  reopen  the  said  warehouse  and 
to  let  either  the  whole  of  the  said  warehouse 
or  separate  floors,  or  separate  rooms,  or  to 
let  floor  space  at  a  tonnage  or  packajge  rent. 
Subject  to  the  above-mentioned  minimum 
limit  the  defendants  throughout  the  two 
periods  were  willing  to  receive  goods  at  the 
said  warehouse. 

4.  The  defendants  contended  that  by  the 
decision  in  the  case  of  Overseers  of  Booth  v. 
Liverpool  Warehousing  Co.  (1901),  85  L.  T. 
45,  and  65  J.  P.  740,  wo  were  bound  to  find 
that  the  said  facts  did  not  constitute  an 
occupation  for  rating  purposes. 

5.  Against  this  view  the  complainant 
urged  the  following  arguments  : 

(a)  That  the  facts  of  the  BooUe  Case  were 
distinguishable,  because  there  it  may  have 
been  arguable  that  there  was  evidence  of  an 
intention  to  exclude  the  warehouse  from  the 
list  of  warehouse  accommodation  which  the 
warehouse  keepers  intended  to  utilise  for 
trade  purposes  during  the  whole  rating 
year. 

(b)  That  if  the  Bootle  Case  was  not  dis- 
tinguishable it  was  wrongly  decided. 

(c)  That  there  was  no  evidence  of  an 
intention  to  cease  occunation  of  the  said 
warehouse,  nor  that  the  defendants  had  in 
fact  ceased  to  occupy  the  same. 

(d)  That  warehouses  are  a  class  of  pro- 
perty of  which  intermittent  user  is  charac- 
teristic, and  that  the  assessment  committee 
of  the  parish  of  Liverpool  had,  in  assessing 
the  said  warehouse,  made  an  allowance  in 
respect  of  such  user  by  calculating  at  an 
annual  rent  of  1«.  3id.  per  square  yard  of 
floor  space  instead  of  Is,  6d, 

(e)  That  the  only  inference  of  law  which 
could  be  drawn  from  the  facts  was  that  the 
defendants  continued  in  occupation. 

6.  We  were  of  opinion  (a)  that  the  Bootle 
decision  was  applicable  to  this  case ;  (b)  that 
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we  had  nothing  to  do  with  the  principle  of 
assessment;  (c)  that  the  defendants,  by 
giving  the  notice  contained  in  the  letters 
referred  to  in  paragraph  3  (e),  and  by  offer- 
ing to  ^ve  up  the  key  of  the  said  ware- 
house, did  not  intend  to  reopen  it  without 
S'ving  the  comolainant  due  notice ;  (d)  that 
le  words  of  tne  bill  referred  to  in  para- 
graph 3  (f^  had  no  special  meaning  attached 
to  them  oy  trade  usage,  IfxsX  custom,  or 
otherwise;  and  (e)  that  the  question  of 
occupation  was  one  of  fact  for  us  to 
decide. 

7.  We  therefore  held  that  the  defendants 
were  not  in  occupation  of  the  said  premises 
during  the  said  two  periods,  and  dismissed 
the  said  complaint,  and  refused  to  issue  the 
distress  warrant  asked  for. 

8.  The  judgment  of  this  honourable  court 
is  requested  as  to  whether  we  came  to  a 
correct  determination  in  point  of  laiy,  and, 
if  not,  as  to  what  should  be  done  in  the 
premises. 

Given  under  our  hands  this  22nd  day  of 
October,  1906. 

(Signed)     John  Henderson, 

Thos.  Edwd.  Sampson, 
Chas.  F.  Finney, 
Justices  of  the  Peace  for  the  city  of 
Liverpool. 

The  Divisional  Court  held  upon  the  facts 
before  them  that  the  case  was  not  dis- 
tinguishable from  Bootle  Overseers  v.  Liver- 
pool Warehousina  Co.,  mjyra,  and  they 
therefore  affirmed  the  decision  of  the  jus- 
tices. 

Fickford,  K.C.,  and  LedU  Scoit  (E,  M. 
Konstam  with  them),  for  the  appellant — 
The  decision  of  the  Divisional  Court  was 
wrong.  Neither  that  court  nor  the  justices 
applied  their  minds  to  the  fact  that  the 
occupation  of  a  warehouse  is  not  the  same 
as  tne  occupation  of  a  dwelline-house. 
The  nature  of  the  occupation  is  different 
in  the  two  cases.  It  cannot  be  said  that 
there  is  no  occupation  bv  reason  of  there 
being  no  furniture  on  the  premises  when 
the  premises  are  such  that  they  are  natu- 
rally unfurnished.  Here  the  warehouse 
keepers  were  ready  at  any  moment  to  take 
in  goods  if  they  got  a  sufficient  quantity. 
They  retained  control  over  the  premises 
and  were  in  occupation  of  them  the  whole 
time,  although  there  were  periods  when 
they  were  not  using  them.  This  is  not  a 
question  of  fact.  The  facts,  as  found  by 
the  justices,  are  stated  in  the  special  case, 
and  the  question  is  as  to  what  conclusion 
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of  law  should  be  arrived  at  upon  the  facts 
stated.  It  is  submitted  that  the  only  con- 
clusion of  law  which  can  be  arrived  at  is 
that  the  respondents  were  in  occupation  of 
the  premises  the  whole  time.  The  "  to  let" 
notice  meant  that  either  the  whole  ware- 
house, or  floor  space  in  it,  was  to  let  for 
the  storage  of  goods.  Any  ambiguity  in 
that  notice  is  disposed  of  by  the  findings  in 
paramiph  3  (d)  and  (i)  of  the  special  case, 
whicn  show  that  the  respondents  retainea 
control  of  the  premises  for  the  purpose  of 
using  them  when  convenient.  That  amounts 
to  occupation.  The  case  of  Bootle  Over- 
seers  y.  Liverpool  Warekouting  Co,,  supra^ 
is  distinguishable  from  the  present  case 
because  there  the  warehouse  was  vacant 
during  the  whole  of  the  twelve  months,  and 
there  was  no  intention  of  using  it  during 
that  time.  The  question  is  one  of  intention. 
Here  the  respondents  intended  to  retain 
control  over  tne  warehouse  and  to  reopen  it 
when  they  found  it  convenient  to  do  so.  In 
the  case  of  a  dwelling-house,  leaving  furni- 
ture on  the  premises  is  not  in  itself  occupa- 
tion, but  shows  an  intention  to  return  when 
convenient  {per  Christian,  J.,  in  the  Irish 
case  of  Staunton  v.  Foiaell  (1867),  15  W.  R. 
362,  and  per  Blackburn,  J^  in  Barter  v. 
Salf(yrd  Overseers  (1865),  6  B.  &  S.  591,  at 

g.  595).  The  justices  were  wrong  in  law  in 
olding  that  tne  present  case  was  governed 
by  the  decision  in  Bootle  Overseers  v.  Liver- 
pool  Warehousing  Co.,  supra.  [They  also 
referred  to  Southend-on-Sea  CorponUion  v. 
White  (1900),  66  J.  P.  7  ;  83  L  T.  406 ; 
Gage  v.  Wren  (1902),  67  J.  P.  32 ;  87  L.  T. 
271:  Allan  v.  Liverpool  Overseers  (1874), 
L.  R.  9  Q.  B.  180 ;  E.  v.  Sinclair  (1896), 
60  J.  P.  551,  and  Staley  v.  Castleton  Over- 
seers (1864),  5  B.  <fe  S.  505.] 

Maemorran,  KC,  and  A.  H,  McumeU^ 
for  the  respondents. — ^This  is  not  a  question 
of  beneficial  occu^tion,  which  would  be 
for  quarter  sessions  to  determine  on 
appeal  against  a  rate,  but  of  actual 
occupation,  which  is  a  question  of  fact 
for  the  justices  upon  an  application  to 
enforce  a  rate  {R.  v.  Braouhato  (I860), 
2  El.  &  El.  836  ;  Staley  v.  Castleton  Over- 
seers, supra  ;  barter  v.  Salford  Overseers, 
supra).  The  payment  of  rent  for  the  pre- 
mises does  not  make  the  person  paying  it 
the  occupier  {Bex  v.  Inhabitants  of  Bed- 
vxyrih  (1807),  8  East,  387),  and  a  person 
may,  if  he  chooses,  cease  to  occupy  and  so 
free  himself  from  liability  to  pay  rates 
{Rex  V.  St,  Luk^s  HospiUU  (1760),  2  Burr. 
1053).  It  has  always  been  recognised  that 
in  point  of  law  property  which  is  in  fact 
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unoccupied  is  not  rateable  (Smith  v.  New 
Forett  Union  (1889),  63  J.  P.  661 ;  60  L.  T. 
d27).  Mere  legal  xx)8se88ion  is  not  sufficient 
to  make  a  person  an  occupier.  What  does 
amount  to  occupation  is  illustrated  bv 
Bvrdedon  Overseers  v.  Clarke  (1897), 
61  J.  P.  261,  which  shows  that  to  be  rate- 
able a  person  must  be  physically  in  posses- 
sion of  the  premises  for  some  purposes  of 
his  own.  Formerly,  if  a  person  was  in 
occupation  when  a  rate  was  made,  he  re- 
mained liable  for  the  whole  rate  ;  but  that 
was  altered  by  32  <b  33  Vict.  c.  41,  s.  16,  and 
46  &  46  Vict  c.  20,  s.  3,  so  that  now,  if  a 
person  goes  out  of  occupation  during  the 
currency  of  the  rate,  he  is  onlv  liable  to 
pay  for  the  time  during  which  ne  actually 
occupies.  Again,  the  owner  of  small  tene- 
ments can  be  rated  instead  of  the  occupiers, 
but  if  the  premises  are  not  occupiea  the 
owner  can  deduct  part  of  the  rate,  and  if 
the  owner  undertakes  to  pay  whether  the 

})remises  are  occupied  or  not  then  he  gets  a 
arge  rebate.  All  these  matters  show  that 
when  property  is  not  occupied  no  person  is 
liable  to  pay  rates  in  respect  of  it  The 
present  case  cannot  be  distinguished  from 
BooiU  Overseers  v.  Liverpool  Warehousing 
Co.y  supra.  The  only  differences  are,  that 
there  the^  company  gave  notice  that  they 
did  not  intend  to  occupy  during  twelve 
months  and  the  notice  was  given  l^fore  the 
rate  ^vas  mada  But  the  fact  that  the 
notice  was  given  for  a  definite  period  can 
make  no  difference.  In  that  case  there  was 
nothing  to  prevent  the  company  from  occu- 
I>yin9  at  any  time.  The  question  of  occupa- 
tion IS  one  of  fact.  If  the  respondents  here 
did  bona  fde  go  out  of  occupation  of  this 
warehouse,  they  were  not  rateable,  and  an 
intention  to  occupy  again  at  a  later  period 
makes  no  difference.  What  is  occupation 
must  depend  upon  the  circumstances  of 
each  case.  Intention  is  not  the  true  test ; 
but  even  if  it  is  the  test,  the  question 
whether  the^  intention  was  a  h<ma  Jlde  in- 
tion  at  the  time  when  the  notice  was  given 
must  be  a  question  of  fact.  [They  also 
referred  to  Stattnton  v.  Powellj  supra; 
B,  V.  Sinclair^  supra;  Southend-on-Sea 
Corporation  v.  White,  supra;  Oa^e  v. 
Wren,  supra  ;  R.  v.  Verrall  (1876),  1  Q.  B.  D. 
9 ;  Governors  of  Bristol  Toor  v.  Wait  (1834), 
1  A.  &  E.  264,  and  Holywell  Unum  v. 
Halhyn  Drainage  Co,,  [1896]  A.  C.  117  ; 
69  J.  P.  666.] 

Piek/ord,  K.C.,  in  reply. — Intermittent 
user  is  sufBcient  to  constitute  occupation, 
an  allowance  being  made  in  the  assessment 
for  the  nature  of  the  user  {Williams  v. 
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Wedneshury  Overseers  (1890),  Ryde's  Rating 
Appeals,  1886—1890,  p.  327  ;  RoherU  v. 
Aylesbury  Overseers  (1863),  1  El.  A  BL  432). 
[He  also  referred  to  Pembroke  v.  Wye  Over- 
seers (1883),  47  J.  P.  369.] 

Cur.  adv.  vult, 

December  20. 

Collins,  M.R.,  read  the  following  judg- 
ment :  This  is  an  appeal  from  a  decision  of 
the  Divisional  Court  affirming  the  order  of 
justices  refusing  to  enforce  the  payment 
of  certain  rates  in  respect  of  a  warenouse  in 
Liverpool,  alleged  to  nave  been  in  the  occu- 
pation of  the  respondents  during  the  period 
covered  by  the  rates.  The  matter  comes 
before  us  upon  a  special  case  stated  by  the 
justices  at  the  request  of  this  court  upon  a 
former  hearing,  when  the  court  was  dif- 
ferentlv  constituted.  The  respondents  con- 
tend that  they  were  out  of  occupation  of 
the  premises  during  a  portion  of  the  periods 
covered  by  the  rates  in  question  and  claim 
exemption  under  a  local  statute  during  the 
time  that  they  were  thus  out  of  occupation. 
Paragraph  3  of  the  special  case  is  as  follows : 
(His  lordship  read  paragraph  3,  and  also 
paragraphs  4.  7,  and  8  ot  the  special  case, 
as  set  out  above,  and  continued :)  It  will 
be  seen,  therefore,  that  we  have  to  consider 
whether,  on  the  facts  stated,  the  justices 
were  right  in  point  of  law  in  holding  that 
the  respondents  were  not  in  occupation 
during  the  periods  named.  The  Divisional 
Court  held  that  the  question  was  concluded 
hj  its  decision  in  Overseers  of  BoaUe  v. 
Liverpool  Warehousing  Co,,  supra,  on 
which  the  justices  had  purported  to  act, 
and  accordingly  refused  to  interfere  with 
their  decision.  It  is  important  to  remember 
in  dealing  with  questions  of  liability  to  pay 
rates  that  occupation,  which  is  the  oasis  of 
liability,  necessarily  varies  with  the  nature 
of  the  rateable  subject-matter.  The  acts 
necessary  to  establish  occupancy  of  a  dwell- 
ing-house may  be  ver^  different  from  those 
which  might  be  required  to  establish  occu- 
pation of  a  non-habitable  hereditament  It 
IS,  I  think,  clear  from  a  comparison  of  many 
authorities,  that  the  intention  of  the  alle(|^ea 
occupier  in  respect  to  the  hereditament  is  a 
governing  factor  in  determining  the  Ques- 
tion whether  rateable  occupancy  has  oeen 
established.  For  instance,  the  phvsical 
presence,  actual  or  constructive,  of  the 
alleged  occupant  upon  the  hereditament 
may  be  consistent  with  the  position  of 
licensee  or  lodger  as  well  as  with  that  of  an 
occupier  in  the  sense  required  to  establish 
rateability.  "In  order  to  ascertain  this," 
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says  Blackburn,  J^  in  Allan  v.  Overseers 
0/ Liverpool  (1874),  L.  R.  9  Q.  B.,  at  p.  192, 
*^we  must  see  what  was  the  intention  of  the 
parties."  So  in  a  case  where  an  owner 
who  had  put  up  his  house  to  let,  and  had 
placed  or  left  furniture  in  it  that  eminent 
judge,  the  late  Christian,  J.,  says :  "  The 
presence  of  furniture  has  its  chief  bearing 
on  the  case  with  reference  to  the  animus 
halfitandi  .  .  .  If  a  man  leaves  furniture 
in  a  house,  or  sends  furniture  to  a  house, 
the  presumption  is  in  favour  of  the  animus 
revertendi  or  habitandi!*  See  StaunUm  v. 
Powell,  supra.  So  in  the  case  of  a  tenant 
of  a  boarding-house  (Gage  v.  Wren,  supra\ 
which  could  only  be  carried  on  profitably 
for  a  short  period  in  the  year,  who  at  the 
end  of  the  season  had  withdrawn  the  furni- 
ture with  the  exception  of  a  few  tenant's 
fixtures  and  fitted  mats,  but  who  had  never 
relinquished  the  intention  of  returning  to 
reopen  the  house  as  a  boarding-house  in 
the  coming  season,  it  was  held  that  she  had 
never  ceased  to  occupy  so  as  to  be  liable 
for  rates;  Alyerstone,  L.C.J.,  and  Dar- 
ling. J.J  relied,  it  would  seem,  exclusively 
on  tne  intention  to  be  inferred  from  the 
nature  of  the  business,  and  Channell,  J., 
expressed  entire  agreement  with  them, 
though  he  also  relied  on  the  fact  of  the 
chattels  left  behind  as  evidence  of  actual 
occupation.  See  also  Southend-on-Sea  Cor- 
poration V.  White,  supra.  Darling,  J., 
invoked  the  analogy  of  fruit  trees  which 
ma^  possibly  call  for  no  active  interference 
until  the  fruit  is  ripe,  but  yet  are  to  be 
deemed  as  occupied  aurinff  the  period  that 
the  fruit  is  ripening.  The  like  principle 
has  been  appned  to  saleable  unoerwoods 
which  were  cut  only  at  intervals  of  twenty 
years(-Rftr V.  Mirjield (\80&\  10  East,  219).  To 
come  to  the  case  betore  us,  the. business  of 
a  warehouseman  need  not  involve  the 
actual  presence  on  the  premises  either  of 
the  warehouseman  himself  or  of  any  repre- 
sentative or  of  any  moveable  chattels.  If 
he  has  the  necessary  appliances  ready  for 
use  when  the  demand  for  storage  comes,  he 
is  in  a  position  to  do  business  to  which  the 
physical  occupation  of  the  premises  is  indis- 
pensable. It  ho  holds  himself  out  to  let 
storage  space  not  involving  a  demise  of  the 
whole  warehouse,  and  by  securing  exclusive 
control  oyer  the  premises  has  put  himself 
in  a  position  forthwith  to  eive  the  accommo- 
dation required,  is  he  to  be  deemed  as  not 
the  occupier  until  some  customer  has  been 
found  to  deposit  goods  for  storage  1  And 
when  he  has  secured  customers  and  his 
warehouse  has  afterwards  again  become 
empty,  is  he  to  be  deemed  as  having  ceased 
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to  occupy  1  I  cannot  think  that  this  can 
be  so.  I  am  aware  that  ownership  is  dis- 
tinct from  occupation,  and  that  an  owner 
does  not  make  himself  rateable  by  trjrine  to 
let  a  house  which  he  has  ceased  to  inhabit 
But  the  principle  involved  in  that  proposi- 
tion does  not  apply  to  the  case  of  the  tenant 
of  a  vacant  warehouse  who  retains  control 
over  it  for  the  purpose  of  letting  storage 
room.  In  the  case  of  the  owner  seeking  to 
find  a  tenant  in  the  case  put,  no  assertion 
of  occupation  by  him  is  involved.  If  he 
gets  a  tenant  he  substitutes  the  occupation 
of  another  person  for  his  own.  The  ware- 
houseman in  getting  a  customer  supplies 
visible  evidence  of  his  own  occupation.  In 
the  case  of  the  owner  who  tries  to  let  the 
intention  is  not  to  occupy.  In  the  case  of 
the  warehouseman  it  is  exactly  the  reverse. 
It  seems  to  m&  on  the  facts  found  by  the 
justices,  which  I  need  not  repeat,  that  the 
intention  of  the  respondents  here  was  as 
far  as  possible  to  avoid  the  semblance  of 
occupation  while  carefully  guarding  the 
substance.  Thev  have  carefully  retained 
the  control,  while  their  continuous  inten- 
tion has  been  to  utilise  the  premises  for 
the  purpose  of  their  business  whenever  the 
opportunity  offered.  With  regard  to  the 
tootle  Case,  supra,  on  which  the  court 
below  seem  to  have  acted,  I  think  it  is  dis- 
tinguishable, afi  the  court  found  there  a 
bona  fde  intention  "not  to  occupy,  not  to 
carry  on  the  business  of  the  respondents  in 
those  particular  premises"  (see  per  Big- 
ham,  J.,  85  K  T..  at  p.  48).  Here  the 
justices  have  found  for  us  the  facts  as  to 
intention  in  the  paragraphs  above  cited,  and 
have  requested  our  opmion  as  to  whether 
their  decision  in  the  case  was  correct  in 

r)int  of  law.  For  the  reasons  I  have  given 
think  it  was  not.  I  should  add  that  the 
facts  before  us  appear  to  be  somewhat  more 
fully  stated  than  thev  were  in  the  Divi- 
sional Court.  With  the  greatest  respect  to 
them  I  think  the  appeal  must  be  allowed. 

Cozens-Hardy,  L.J.— I  have  had  an 
opportunity  of  reading  and  considering  the 
judgment  of  the  Master  of  the  Rolls.  I 
thoroughly  agree  with  it,  and  do  not  wish 
to  add  anything  to  it 

Farwell,  KJ.,  read  the  following  judg- 
ment :  This  is  a  case  stated  bv  justices,  and 
raises  the  question  whether  tne  defenoants 
"ceased  to  be  occupiers"  of  certain  ware- 
houises  in  Liverpool  within  the  meaning  of 
8.  31  of  the  Liverpool  Corporation  Act,  1893. 
The  question  is  one  of  actual,  not  beneficial, 
occupation.    It  is  not  disputed  that  property 
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that  is  in  fact  unoccupied  is  not  liable  to  be 
rated;  but  it  is  contended  (I)  that  these 
warehouses  were  unoccupied ;  and  (2)  that 
in  any  case  this  is  a  question  of  fact  for  the 
justices.  Whether  premises  are  or  are  not 
unoccupied  is  in  many  cases  a  mixed  ques- 
tion of  fact  and  of  law;  there  may  be 
visible  physical  occupation  by  the  person 
rated  or  his  servant  or  his  goods  and 
chattels,  and  such  occupation  may  be  of 
part  of  an  undivided  tenement,  and  if  in 
such  a  case  occupation  is  found  as  a  fact  by 
the  justices  no  appeal  will  lie.  But  these 
do  not  exhaust  all  the  cases  of  occupation. 
Kateable  property  has  many  varieties;  of 
some  the  normal  use  is  by  personal  occupa- 
tion— e.f/,j  a  dwelling-house;  of  others  oy 
occupation  by  live  or  dead  stock — eg,,  a 
linhay  used  as  a  shelter  for  cattle,  or  a  bam  ; 
and  tne  nature  of  the  i)roperty  and  its  mode 
of  use  must  be  considered  in  each  case. 
The  test  appears  to  me  to  be :  has  the 
person  to  be  rated  such  use  of  the  tenement 
as  the  nature  of  the  tenement  and  of  the 
business  connected  with  it  renders  it  reason- 
able to  infer  was  fairly  within  his  contem- 
plation in  taking  or  retaining  it  1  In  many 
trades,  and  certainly  in  a  warehouseman's, 
the  trader  must  necessarily  contemplate 
the  occupation  for  considerable  periods  of 
parts  of  his  premises  as  spare  room.  If 
and  so  long  as  he  uses  the  premises  for 
the  purposes  of  his  business  he  is  in  occu- 
pation of  them  for  ratinj^  purposes.  See 
Darlino^  J.'s,  judgment  in  Gage  v.  Wren, 
9upra.  In  the  present  case  the  warehouses 
are  used  for  the  purposes  of  a  warehouse- 
man's trade,  and  are  full,  half  full,  or 
empty  from  time  to  time  according  to 
the  fluctuations  of  trade ;  but  it  appears 
to  me  impossible  to  hold  that  they  fluctuate 
in  point  of  rateability  in  like  manner. 
Floors  or  separate  warehouses  for  the  time 
being  emptv  do  not  thereupon  cease  to  be 
rateable  ana  continue  free  until  used,  even 
although  there  are  no  chattels,  and  nothing 
but  landlord's  fixtures  therein,  because  the 
warehouseman  has  the  use  of  them  as  spare 
room  for  the  purposes  of  his  trade.  If  he 
shuts  them  up  altogether  and  gives  up  his 
business  in  connection  with  them  they 
cease  to  be  rateable,  but  if  and  so  long  as 
he  carries  on  his  business  there,  and  holds 
them  ready  for  use  in  and  as  part  of  such 
continuing  business  he  remains  rateable. 
The  question  must  be  whether  they  are  kept 
in  such  a  state  as  to  be  capable  at  any  time 
of  being  used  in  a  continuing  business. 
Treating  this  as  the  test,  the  Booth  CasCy 
9upray  was  rightly  decided,  because  the 
business  in  connection  with  the  warehouses 
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in  that  case  ceased  to  be  carried  on ;  the 
warehouses  were  shut  up  and  withdrawn 
absolutely  from  their  owner's  trade.  But 
in  the  present  case  the  contrary  is  the  fact ; 
it  is  true  that  the  water  is  cut  off^  but  it  can 
be  turned  on  again  at  a  moment's  notice 
(paragraph  3  (g)),  and  that  the  weights  and 
scales  and  trucks  were  moved  into  the 
owners*  warehouse  next  door,  but  they 
could  be  got  in  again  as  soon  as  required 
(paragraph  3  (h)  ).  Provided  it  was  worth 
tneir  while  commercially,  the  owners  were 
prepared  to  reopen  the  warehouse  and  to  let 
either  the  whole  of  it  or  separate  floors,  or 
to  let  floor  space  at  a  tonnage  or  packa^ 
rent  (paragraph  3  (i)).  Under  these  cir- 
cumstances I  find  it  impossible  to  say  that 
the  defendants  have  ever  given  up  the 
use  of  this  warehouse,  or  withdrawn  it 
from  their  business  so  as  to  have  ceased  to 
occupy  it  within  the  meaning  of  the  Act 
They  have  merely  kept  it  as  spare  room. 
Then  it  is  said  that  the  justices  nave  found 
non-occupation  as  a  fact.  I  do  not  so  read 
the  case.  They  refer  to  the  Bootle  decision, 
suproj  as  governing  the  case,  but  its  applic- 
ability is  a  question  of  law,  or  at  least  of 
mixed  law  and  fact,  and  the  question  left 
to  us  in  paragraph  8  is  whether,  as  a  matter 
of  law,  tney  came  to  a  correct  decision.  I 
read  the  case  as  amounting  to  a  statement 
that  the  justices  conceived  that  the  Bootle 
CasCy  supra,  established  a  principle,  and 
that  such  principle  is  applicable  to  the 
present  case.  In  my  opinion  they  have 
come  to  an  erroneous  conclusion,  and  this 
appeal  should  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellant :  F.  Venn  & 
Co.,  for  E.  R.  Pickmere,  Liverpool. 

Solicitors  for  the  respondents :  Wyatt  & 
Co.,  for  Whitley  &  Co.,  Liverpool. 
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January  16,  1907. 

(Before  Alveestonb,  KCJ.,  Daeling  and 
Phillimoee,  JJ.) 

■Rex  v.  Gk)VEENOE  of  H.  M.  Peison  at 
Beixton  {Ex  parte  Pbecival). 

Criminal  law— Fugitive  offender— Colonial 
statute — Later  amendingstatute— Proof 
of  colonial  law— Fugitive  Offenders  Act, 
1881  (44  &  45  Vict.  C.  69),  88.  5,  9,  10. 

The  applicant  toas  arrested  in  England  cu 
a  fugitive  offender  from  the  British 
coUmy  of  Victoria  ona  toarrant  charging 
him  with  larceny  in  that  State.  Three 
WQffrants  for  larceny  had  been  previ- 
ously issued  against  him  in  Victoria^ 
and  were  put  in  evidence  before  the 
magistral  together  vdth  the  d^si- 
tions  taken  there^  which  included  evi- 
dence by  a  senior  constable  of  police 
that  by  the  Crimes  Act^  1890,  an  Act 
then  in  force  in  the  colony  of  Victoria^ 
the  crime  of  larceny  was  punishable  by 
imprisonment  vnth  hard  labour  for 
any  term  not  exceeding  five  years^  but 
no  further  evidence  of  the  law  of  Victoria 
was  given.  The  magistrate  committed 
the  applicant  for  return  to  the  colony, 
and,  on  the  argument  of  a  rule  nisi  for 
a  vrrit  of  habeas  corpus,  it  toas  admitted 
that  the  fojcts  did  not  amount  to  an 
offence  within  the  Crimes  Act,  1890 
(Victorian  statute),  but  it  loas  con- 
tended that  they  were  made  an  offence 
btf  the  Crimes  Act,  1890,  Amendment 
Act,  1896  {Victorian  statute),  and  that 
evidence  of  the  principal  Act  having 
been  qiven  the  court  was  bound  to  take 
judicial  notice  of  the  amending  Act, 

The  court  held  that  colonial  law,  like  foreign 
law,  must  be  proved  by  evidence,  and  in 
the  circumstances  of  the  case  they  de- 
clined either  to  send  the  case  back  to  the 
magistrate  so  that  the  prosecution  might 
give  further  evidence,  or  to  adjourn  the 
case  for  the  ascertainment  of  Uke  law  of 
Victoria  under  the  British  Law  Ascer- 
tainment Act,  1859  (22  dk  23  Vict  c.  63), 
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and  the  rule  toas  accordingly  made 
ahsdute,  and  the  order  of  the  magistrate 
discharged. 

Rule  nisi  calling  upon  the  governor  of 
his  Majesty's  Prison  at  Brixton,  in  the 
county  of  London,  to  show  cause  why  a  writ 
of  habeas  corpus  should  not  issue  directed 
to  him  to  bring  up  the  body  of  one  Alexander 
Holtzendorff  Percival  before  this  court 
The  applicant  had  been  committed  at  Bow 
Street  for  return  to  the  British  colony  of 
Victoria  under  the  Fugitive  Offenders  Act, 
1881,  for  three  alleged  offences  of  larceny  in 
that  colony  in  respect  of  which  three  war- 
rants of  arrest  had  been  issued  against  him 
in  Victoria  in  July,  1906. 

The  first  Victorian  warrant  dated  Julv  26th, 
1906,  recited  that  the  applicant,  on  March 
4th,  1898,  at  Melbourne,  m  the  said  State, 
did  feloniously  steal,  take  and  carry  away 
£100  of  the  money  of  Horace  Finn  Tucker 
and  others  contrary  to  the  statute,  such 
offence  being  punishable  in  the  State  of 
Victoria  by  imprisonment  with  hard  labour 
for  a  term  of  twelve  months  or  more. 

The  second  Victorian  warrant,  dated 
July  26th,  1906,  recited  that  the  applicant 
on  December  2lBt,  1900,  at  Melbourne,  did 
f eloniouslv  steal,  take  and  carry  away  a  cer- 
tain valuable  security  other  than  a  document 
of  title  to  lands,  to  wit,  one  cheque  drawn 
by  Alexander  Leeper  on  the  Trinity  Coll^;e 
council  account  for  the  sum  of  £56  14«.  on 
the  Union  Bank  of  Australia  (Limited! 
Melbourne,  and  payable  to  A.  H.  Percival, 
Esq.,  or  beiarer,  the  property  of  the  Trinity 
College  council,  contrary  to  the  statute, 
such  offence  being  punLshiskble  in  the  State 
of  Victoria  by  imprisonment  with  hard 
labour  for  a  term  of  twelve  months  or 
more. 

The  third  Victorian  warrant,  dated  July 
27th,  1906,  recited  that  the  applicant,  on 
March  27th,  1899,  at  Melbourne,  did  feloni- 
ously steal,  take  and  carrjr  away  £200  of 
the  money  of  Horace  Fmn  Tucker  and 
others  contrarv  to  the  statute,  such  offence 
bein^  punishable  in  the  State  of  Victoria  by 
iropnsonment  with  hard  labour  for  a  term 
of  twelve  months  or  more. 

The  application  made  at  Bow  Street  for 
a  warrant  was  made  at  the  instance  of  the 
Qovernment  of  Victoria  on  April  25th,  1906, 
on  the  information  of  an  English  inspector 
of  police,  stating  that  the  applicant  was 
suspected  and  accused  of  the  offence  of 
larceny  in  Victoria,  and  that  the  said  offence 
was  punishable  in  Victoria  with  a  greater 


MAGISTEBIAL  CASES. 


Bjbx  v.  QovBWfOB  OF  H.  M.  Prison  at 
Bbixton  (Ex  parte  Peecival). 

punishment  than  twelve  months'  imprison- 
ment n^ith  hard  labour.  .    .    . 

The  warrant  of  arrest  in  England,  dated 
April  25th,  1906,  recited  that  the  applicant 
was  suspected  and  accused  of  the  commis- 
sion of  the  offence  of  larcenv  in  Victoria, 
where  such  offence  is  Dunishable  bjr  a  greater 
punishment  than  twelve  months'  imprison- 
ment with  hard  labour. 

It  appeared  on  the  depositions  taken  at 
Melbourne  in  Juty,  1906 : 

That  the  applicant  was,  from  1896  to 
about  Au^t.  1901^  honorary  treasurer  to 
the  council  ot  Trinity  CoUe^  Melbourne, 
and  a  member  of  the  council,  and  he  haa 
authority  to  sign  cheques  on  behalf  of  the 
council  for  purposes  in  connection  with  the 
college  only. 

That  deficiencies  amounting  to  £2,100 
were  found  in  the  accounts. 

That  the  applicant  went  away  about 
August,  1901,  and  came  to  London,  and  he 
had  since  repaid  to  the  college  two  sums  of 
£100  and  £50. 

That  F.  A.  Hunt  senior  constable  of 
|X)]ice,  attached  to  the  Criminal  Investiga- 
tion Branch,  Melbourne,  gave  evidence  that 
by  the  Grimes  Act,  1890,  an  Act  then  in 
force  in  the  State  of  Victoria,  the  crime  of 
larceny  was  punishable  by  imprisonment 
with  hard  labour  for  any  term  not  exceeding 
five  years. 

That  the  che<}ue  in  question,  which  was 
payable  to  applicant  or  bearer,  was  drawn 
Dv  the  warden  of  the  college  on  the  Trinity 
College  council  account  and  sent  to  the 
applicant  in  respect  of  students'  capitation 
fees,  in  order  that  the  council  might  send 
an  exchange  cheque  back  to  the  warden. 

Evidence  was  given  before  the  magistrate 
at  Bow  Street  that  the  applicant  had  been 
in  the  same  emplovment  in  London  since 
his  arrival  in  April,  1902,  and  had  earned 
the  character  of  an  honourable  and  honest 
man. 

The  warrant  of  committal,  dated  De- 
cember  10th,  1906,  recited  that  the  applicant 
was  brouj^ht  before  the  magistrate  at  Bow 
Street,  within  the  metropolitan  police  dis- 
trict, under  three  warrants  issuedf  by  lawful 
authority  in  the  British  colony  of  Victoria, 
and  indorsed  in  the  United  Kinsdom,  as 
provided  by  the  Fugitive  Offenders  Act, 
1881,  to  show  cause  why  he  should  not  be 
return^  to  the  said  colony  in  manner  pro- 
vided by  the  said  Act,  on  the  j^round  of  his 
being  accused  of  the  commission  of  the 
foUowing  offences  within  the  jurisdiction  of 
the  said  colony,  each  of  the  said  offences 
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being  punishable  in  the  said  colony  by  im- 
prisonment with  hard  labour  for  a  term  of 
twelve  months  or  more,  or  by  some  greater 
punishment,  that  is  to  say,  the  following 
three  offences  of  larceny  : 

1.  For  that  he  on  the  4th  day  of  March, 

1898,  did  feloniously  steal  the  sum  of  £100 
of  the  money  of  Horace  Finn  Tucker  and 
others. 

2.  For  that  he  on  the  27th  day  of  March, 

1899,  did  feloniously  steal  the  sum  of  £200 
of  the  money  of  Horace  Finn  Tucker  and 
others. 

3.  For  that  he  on  the  21st  day  of  De- 
cember, 1900,  did  feloniously  steal  a  certain 
valuable  security  other  than  a  document  of 
title  to  lands,  to  wit,  a  cheque  for  the  sum 
of  £56  14<.,  the  property  of  the  Trinity 
College  council. 

The  rule  was  moved  on  the  following 
grounds : 

(1)  That  there  was  no  evidence  to  sup- 
port the  charges  of  larceny  in  the  Victorian 
warrants; 

(2)  That  there  was  no  evidence  to  sup- 
port the  committal  of  the  magistrate ;  ana 

(3)  That  the  case  was  one  to  which  a.  10 
of  the  Fugitive  Offenders  Act,  1881  was 
applicable. 

Reliance  was  placed,  in  an  affidavit  made 
on  the  applicant's  behalf,  on  the  fact  that 
though  tne  council  of  the  college  had  caused 
a  warrant  to  be  issued  for  his  arrest  as  far 
back  as  August,  1901,  and  that  body  had 
been  inferentially  aware,  for  some  years 
past,  of  the  applicant's  wnereabouts,  it  had 
made  no  effort  to  obtain  his  return  till 
April  25th,  1906,  and  that  they  had,  through 
their  accountant,  accepted  sums  amounting 
to  £150  in  respect  of  the  alleged  deficien- 
cies, £100  having  been  paid  by  applicant 
on  February  2nd,  1905,  and  £50  m  July, 
1905. 

The  Crimes  Act,  1890  (Victorian  statute), 
s.  146 : 

"  Whosoever  having  been  entrusted  .  .  . 
as  .  .  .  agent  with  any  money,  or  secu- 
rity for  tiie  payment  of  money  with  any 
direction  in  writmg  to  apply  pay  or  deliver 
such  money  or  security  or  any  part  thereof 
respectively  or  the  proceeds  or  any  part  of 
the  proceeds  of  such  security  for  any  pur- 
pose or  to  any  person  specified  in  such 
direction,  shall  in  violation  of  good  faith 
and  contrary  to  the  terms  of  such  direction 
in  any  wise  convert  to  his  own  use  .  .  . 
such  money  security  or  proceeds  or  any 
part  thereof  respectively    .    .    .    ,  shall  be 
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guilty  of  a  misdemeanor :  and  bein^  con- 
victed thereof  shall  be  liable  at  the  discre- 
tion of  the  court  to  be  imprisoned  for  any 
term  not  exceeding  seven  years  .  . «" 

The  Grimes  Act,  1890,  Amendment  Act, 
1896  (Victorian  statute^  s.  2  :  "  Whosoever 
having  as  the  clerk  servant  or  agent  of  any 
person  or  as  a  bailee  received  or  obtained 
any  property  on  terms  express  or  implied 
and  whether  such  terms  be  written  or 
verbal  requiring  him  to  account  for  deliver 
or  pay  such  property  or  the  proceeds  thereof 
or  any  part  of  such  proceeds  to  his  master 
employer  principal  or  bailor  (as  the  case 
may  be)  or  to  any  other  person  though  not 
requiring  him  to  deliver  over  or  pay  in 
specie  tne  identical  property  received  or 
obtained  fraudulentlv  converts  such  pro- 
pertv  or  i>roceeds  to  his  own  use  or  fraudu- 
lently omits  to  account  for  deliver  or  pay 
such  property  or  any  part  thereof  or  to 
account  for  deliver  or  pay  such  proceeds  or 
any  part  thereof  which  he  was  required  to 
account  for  deliver  or  pay  as  aforesaid  shall 
be  deemed  to  have  feloniously  stolen  the 
same  from  his  master  employer  principal  or 
bailor  or  other  person  to  whom  the  said 
accounting  delivering  or  payment  ought  to 
have  been  made,  and  being  convicted  thereof 
shall  be  liable  to  be  imprisoned  for  any 
term  not  exceeding  ten  years.'' 

Section  4. — "  In  section  one  hundred  and 
fort^r-six  of  the  principal  Act  the  words  *  in 
writing '  occurring  after  *  direction '  shall  be 
and  the  same  are  nereby  repealed." 

Section  5. — "On  the  prosecution  of  any 
person  for  the  larceny  or  embezzlement  by 
him  as  a  clerk  or  servant  of  money  the  pro- 

rty  of  his  master  or  employer  it  shall  not 
necessary  to  prove  the  larceny  or  em- 
bezzlement by  him  of  any  specific  sum  of 
money  if  there  is  j^roof  of  a  eeneral  defi- 
ciency on  the  examination  of  the  books  of 
account  or  entries  kept  or  made  by  him  or 
otherwise  and  the  jury  are  satisfied  that 
the  accused  stole  or  fraudulently  embezzled 
the  deficient  money  or  any  part  thereof." 

The  Fugitive  Oflfenders  Act,  1881.  s.  5 : 
^  .  .  .If  the  endorsed  warrant  tor  the 
apprehension  of  the  fugitive  is  duly  authen- 
ticated, and  such  evidence  is  proauced  as 
(subject  to  the  provisions  of  this  Act^ 
according  to  the  law  ordinarily  administered 
by  the  magistrate,  raises  a  strong  or  pro- 
bable presumption  that  the  fugitive  com- 
mitted the  offence  mentioned  in  the  war- 
rant, and  that  the  offence  is  one  to  which 
this  part  of  this  Act  applies,  the  magistrate 
shall  commit  the  fugitive  to  prison  to  await 
his  return    ..." 
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Section  9,— "This  part  of  this  Act  shall 
apply  .  .  .  to  every  offence  .  .  •  which 
is  for  the  time  being  punishable  in  the  part 
of  her  Majesty's  dommions  in  which  it  was 
committed,  either  on  indictment  or  infor- 
mation, by  imprisonment  with  hard  labour 
for  a  term  of  twelve  months  or  more,  or  by 
any  greater  punishment    ..." 

Section  10.—"  Where  it  is  made  to  appear 
to  a  superior  court  that  by  reason  of  the 
trivial  nature  of  the  case,  or  by  reason  of 
the  application  for  the  return  of  a  fugitive 
not  being  made  in  good  faith  in  the  in- 
terests of  justice  or  otherwise,  it  would, 
having  regard  to  the  distance,  to  the  facili- 
ties for  communication,  and  to  all  the 
circumstances  of  the  case,  be  uigust  or 
oppressive  or  too  severe  a  punishment  to 
return  the  fugitive  either  at  all  or  until  the 
expiration  oi  a  certain  period,  such  court 
may  discharge  the  fugitive,  either  absolutely 
or  on  bail,  or  order  that  he  shall  not  be 
returned  until  after  the  expiration  of  the 
period  named  in  the  order,  or  may  make 
such  other  order  in  the  premises  as  to  the 
court  seems  just" 

Avory,  KG.  (S.  A.  T.  EowlaU  with  him), 
showing  cause  against  the  rule.— The  only 
question  is  whether  the  facts  disclosed  a 
prima  facie  case  of  an  offence  against  the 
statutes  of  the  colony  of  Victoria.  There  is 
evidence  of  the  Grimes  Act,  1890,  and 
though  the  facts  do  not  bring  the  case 
withm  s.  146  of  that  Act,  inasmuch  as  there 
was  no  direction  in  writing,  the  court  is 
bound  to  take  judicial  notice  of  the  Amend- 
ment Act  of  1896,  which  is  in  substance 
equivalent  to  our  Ijarcenj;  Act,  1901.  If  you 
cannot  take  judicial  notice  ot  the  Amend- 
ment Act  of  1896,  you  should  ad^journ  the 
case  for  the  purpose  of  ascertaining  the  law 
of  Victoria  under  the  British  Law  Ascer- 
tainment Act,  1859,  or  send  it  back  to  the 
magistrate  in  order  that  further  evidence 
may  be  given.  This  is  not  a  case  to  which 
s.  10  of  the  Fugitive  Gffenders  Act,  1881, 
applies. 

Sir  Bdtmrd  Carson,  K.G.  (C.  W,  Mathews 
and  Hundy  Jenkins  with  him),  in  support 
— The  court  cannot  take  judicial  notice  of 
colonial  statutes.  They  must  be  proved  by 
skilled  evidence  (Archtfold'sGrimmal  Plead- 
ing, 23rd  ed.,  p.  346).  The  only  evidence  is 
that  of  a  constable  as  to  larceny  being 
punishable  by  the  Grimes  Act,  1890;  but 
there  is  no  evidence  that  the  api)licant 
"committed  the  offence  mentioned  in  the 
warrant,"  as  required  by  s.  6  of  the  Furitive 
Offenders   Act,  1881,   that  offence   being 
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simple  larceny.  The  circumstances  are 
sucn  that  to  return  the  fugitive  is  "  too 
severe  a  punishment"  within  the  meaning 
of  8. 10  of  the  Fugitive  Offenders  Act,  1881, 
and  that  the  prosecution  ought  not  to  be 
permitted  to  supplement  their  case  by 
further  evidence. 

Alysrstons,  L.C.J.— I  wish  to  say  at 
once  that  this  case  presents  ver^  great 
difficulties  to  my  mind.  I  think  it  is  quite 
dear,  however,  that  we  could  not  possibly 
accede  to  Sir  Edward  Carson^s  argument 
baaed  upon  s.  10  of  the  Fugitive  Offenders 
Act,  1881.  It  is  impossible  to  say  that  it 
ai>pear8  to  us  that  the  nature  of  the  case  is 
trivial  or  that  the  application  for  the  return 
of  the  fugitive  is  not  made  in  good  faith  ii\ 
the  interests  of  justice.  The  conditions 
that  are  to  be  considered  under  that  section, 
namely,  the  distance,  the  facilities  for  com- 
munication, and  all  the  circumstances  of 
the  case,  apply  only  to  those  particular 
cases  and  do  not  give  us  a  general  discre- 
tion. But  the  difficulties  that  have  pressed 
my  mind  may  be  shortly  stated  as  these. 
It  undoubtedly  was  a  very  serious  offence, 
if  it  is  proved  to  have  been  committed,  an 
offence  committed  by  a  gentleman  in  a 
superior  position,  who  had  defrauded  his 
college  of  a  very  considerable  sum  of  money 
and  left  the  country.  We,  who  preside  at 
the  assizes,  have  often  pointed  out  the 
grave  nature  of  such  offences  when  they 
are  committed  by  persons  in  a  superior 
position,  and  the  difficulty,  if  not  the  im- 
possibility, of  doing  justice  if  such  circum- 
stances were  alloweid  to  be  an  excuse  or  to 
interfere  with  the  strict  administration  of 
justice,  and  therefore  I  have  for  a  consider- 
able time  been  pressed  with  a  doubt  whether 
we  ought  not  to  send  this  case  back  to  the 
magistrate  in  order  that  the  evidence  which 
is  suggested  to  be  wanting  should  be  sup- 
plied. On  the  other  hand,  there  is  the  fact 
that  it  is  a  case  which  occurred  six  or  eight 
years  ago,  and  in  1901  there  were  some 
proceedings  taken  which  were  not  carried 
further  than  the  mere  issue  of  a  warrant, 
and  the  applicant  has  since  been  endeavour- 
ing to  make  some  reparation  and  has  been 
leading  an  honest  life.  Those  are  grave 
and  important  matters  and  tell  on  the  one 
side  and  on  the  other  upon  the  question  we 
have  to  decide.  In  those  circumstances  it 
is  better  and  safer  that  we  should  deal  with 
the  case  as  it  stands  before  us  and  give  our 
decision  in  accordance  with  our  view  of  the 
statute,  not  allowing  our  judgment  to  be 
affected  on  the  one  hand  by  the  importance 


71  J.  P.  148. 

of  the  charge  and  the  fact  that  the  applica- 
tion for  the  fugitive's  return  is  made  on 
behalf  of  the  Victorian  Government,  or,  on 
the  other  hand,  by  the  circumstances  to 
which  Sir  Edward  Carson  drew  our  atten- 
tion. I  express  no  opinion  on  the  question 
whether  we  should  receive  further  evidence 
in  other  cases.  M^  present  imnression  is 
that  we  might  receive  such  evidence  here 
or  might  send  the  case  back  to  the  ma^- 
trate  for  that  purpK>se,  and  I  do  not  wish 
to  fetter  the  discretion  of  the  court  in  that 
respect  But  it  seems  to  me  to  be  clear 
that  under  the  Fugitive  Offenders  Act,  1881, 
s.  9,  the  magistrate  has  to  be  satisfied  that 
the  offence  is  for  the  time  being  punishable 
in  the  part  of  his  Majesty's  dominions  in 
which  it  was  committed  by  imprisonment 
with  hard  labour  for  a  term  of  twelve 
months  or  more,  by  which,  dealing  with  the 
substance  of  the  matter,  I  understand  that 
the  statute  has  enacted  that  to  justify  an 
order  made  under  the  Act  there  must  be  an 
offence  made  punishable  in  the  part  of  his 
Majesty's  dominions  where  it  was  com- 
mitted by  that  term  of  imprisonment  at 
least.  Every  person  who  asks  for  a  fugitive 
offender  to  be  delivered  up  must  be  pre- 
pared with  evidence  that  that  condition  of 
the  statute  is  fulfilled,  and  I  think  it  is  an 
important  matter  in  view  of  the  fact  that 
we  are  dealing  with  the  criminal  law,  and 
we  must  apply  the  general  princii)le  of  the 
criminal  law  that  the  prosecution  must 
make  out  their  case.  We  are  also  dealing 
with  the  liberty  of  the  subject,  and  there- 
fore the  condition  should  be  clearly  fulfilled. 
If  the  point  raised  in  tiiis  court  was  a  point 
which  could  be  cured  or  ought  to  be  cured 
by  some  readj  means  of  supplying  some 
particular  which  it  was  said  ought  to  be 

§  roved,  I  reserve  the  right  to  allow  the  evi- 
ence  to  be  supplemented  or  to  send  the 
case  back  to  the  magistrate  for  that  pur- 
pose. But  in  this  case  I  see  no  evidence 
that  the  offence  api)earing  on  the  depositions 
was  an  offence  punishable  in  the  colony  of 
Victoria  by  imprisonment  with  hard  labour 
for  a  term  of  twelve  months  or  more.  The 
only  thing  that  appears  is  that  a  constable 
gave  evidence  that  by  the  Crimes  Act,  1890, 
an  Act  then  in  force  in  the  State  of  Vic- 
toria, the  crime  of  larceny  was  punishable 
by  imprisonment  with  hard  labour  for  any 
term  not  exceeding  five  years.  Upon  these 
depositions  it  is  clear  that  the  facts  do  not 
show  that  the  thing  which  the  applicant 
did  amounted  to  an  offence  punishaole  with 
that  amount  of  punishment.  In  order  to 
establish    that,   it  is   necessary  that  the 
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Statutes  of  Victoria  should  be  looked  at, 
and  I  think  that  Sir  Edward  Carson  was 
right  in  saying  that  the  rede  applies  equally 
to  the  proof  of  colonial  and  of  f  orei^  law 
in  the  ordinary  sense  of  the  word,  that  it 
must  be  proved  by  evidence  of  experts. 
The  Colonial  Laws  Validity  Act,  1865,  s.  6, 

S'ves  an  instance  of  the  way  in  which  that 
fficulty  might  be  got  over.  But  I  express 
no  opinion  as  to  what  would  or  woula  not 
be  sufficient  evidence.  I  can  imagine  that 
there  might  be  sufficient  evidence  before 
the  magistrate  without  any  particular  mode 
or  machinery  for  bringing  the  colonial  law 
before  the  court.  The  outside  that  was 
before  the  magistrate  was  that  larceny  was 
punishable  by  the  Crimes  Act,  1890,  of 
Victoria,  by  a  certain  punishment.  I  think, 
therefore,  that  there  was  no  evidence  before 
the  magistrate  that  the  facts  established  an 
offence  punishable  in  Victoria  by  imprison- 
ment with  hard  labour  for  twelve  months 
or  more,  so  as  to  bring  the  case  within  the 
Fugitive  Offenders  Act,  1881.  Therefore. 
the  applicant's  return  has  been  ordered 
upon  insufficient  evidence  and  without  the 
fulfilment  of  the  condition  imposed  by  the 
statute.  I  have  alreadv  indicated  that  I 
have  felt  very  great  douot  whether,  in  view 
of  the  gravity  of  the  offence  on  the  one 
hand,  and  the  circumstances  mentioned  by 
Sir  Edward  Canon  on  the  other,  we  ought 
or  ought  not  to  send  the  case  back  to  the 
magistrate  to  allow  further  evidence  of  the 
law  of  Victoria  to  be  given,  or  whether  we 
should  not  allow  such  evidence  to  be  given 
before  ourselves ;  but,  in  view  of  the  im- 
portance of  the  matter  and  of  the  duties  of 
persons  desiring  fugitives  to  be  returned,  it 
IS  safer  and  wiser  to  say  that  the  order  of 
the  magistrate  has  been  made  without 
sufficient  evidence  and  must  be  discharged. 

Darling,  J. — I  agree  with  what  the  Lord 
Chief  Justice  has  said.  It  is  necessary 
that  the  magistrate  should  have  before  him 
evidence  of  what  is  the  law  of  the  other 
portion  of  the  King's  dominions  to  which  it 
IS  desired  to  send  back  the  fugitive  offender, 
it  being  alleged  that  he  has  there  committed 
an  offence  against  that  law.  There  is  nothing 
derogatory  to  a  colony  about  this,  because 
it  applies  to  other  parts  of  the  King's 
dominions  as  well  as  to  colonies,  and  no 
doubt  in  colonies  the  converse  holds  good. 
What  I  have  doubted  is  whether  we  were 
justified  in  deciding  this  case  without  doing 
what  I  am  clear  we  could  do,  namely,  send- 
ing the  case  back  to  the  magistrate  and 
pointing  out  to  him  the  defect  in  the  pro- 
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ceedings  and  allowing  him  to  have  more 
evidence  given,  or  wnether  we  should  do 
what  we  ^ve  cKjually  a  right  to  do,  namely, 
require  for  our  own  information  evidence 
showing  what  is  the  law  of  Victoria  ap- 
plicable to  this  matter.  In  some  respects, 
this  mav  be  reg[arded  as  a  technical  objec- 
tion, and  one  might  take  one  of  those  two 
courses  ;  but  I  tmnk  we  are  justified  by  all 
the  circumstances  in  not  sending  the  case 
back  and  in  not  requiring  proof  Before  our- 
selves which  might  remove  the  objection 
which  Sir  Edward  Carton  has  taken.  I 
should,  however,  hesitate  very  much  to 
come  to  such  a  conclusion  as  this  if  the 
point  were  taken  on  behalf  of  an  accused 
person  that,  though  it  appeared  that  there 
was  a  crime  against  an  Act  of  1890,  yet,  if 
one  looked  at  an  Act  of  1896  which  had  not 
been  brought  judicially  to  the  notice  of  the 
court,  the  crime  was  gone.  In  such  a  case 
the  court  would  hardly  take  the  course  of 
declining  to  allow  further  evidence,  on  the 
principle  that  the  accused  is  favoured  more 
than  tne  prosecution  is  favoured ;  but  this 
is  a  thing  in  favour  of  an  accused  person 
and  not  against  him. 

Phillimore,  J.— I  agree.  I  have  nothing 
to  add. 

Bule  absolute  and  magistrates 
order  discharged. 

Solicitor  for  the  defendant  to  the  rule : 
The  Solicitor  to  the  Treasury. 

Solicitors  for  the  applicant :  Arthur 
Newton  <fe  Co. 
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February  19, 1907. 

(Before  Grantham,  J.) 

Rex  v.  Florence  Cowle. 

Criminal  law — Admissibility  of  deposition 
taken  before  coroner— Dying  declara- 
tion. 

On  December  bth^  1906,  a  coroner'a  Jury 
returned  a  verdict  of  wilfyl  murder 
against  the  prisoner.  A  vntness  called 
h^cre  the  coroner  committed  suicide 
immediately  after  the  inquest^  and 
before  the  preliminary  inquiry  before 
the  magistrates^  which  took  place  on 
December  llth.  1906,  when  the  accused 
was  committed  for  trial  on  the  charge 
of  wilful  murder. 

Thefyrisoner  had  been  present  at  the  coroner's 
inquest  and  had  been  represented  there 
by  a  solicitor,  who  had  cross-examined 
the  witness  in  question.  The  deposition 
qf  this  Vfitness  as  taken  by  the  coroner 
contained  statements  made  to  the  witness 
in  the  prisoner's  absence. 

Held,  thai  on  proof  of  the  death  of  such 
witness  ana  that  such  deposition  had 
been  duly  signed  both  by  the  coroner 
and  the  untness,  and  that  the  prisoner 
was  present  arid  had  full  opportunity 
of  cross-examining  such  witness  by  her 
idicitor,  the  deposition  was  admissible 
at  the  subsequent  trial  of  the  prisoner  at 
assizesy  but  that  such  portions  as  loere 
obviously  hearsay,  or  on  other  grounds 
inadmissible  as  legal  evidence,  should 
not  be  read  to  the  jury. 

Dying  declaration— Bbx  v.  Joseph  Abbot, 
67  J.  P.  151,  considered  and  distin- 
guished, 

The  prisoner  was  indicted  and  also 
charged  on  the  coroner's  inquisition  with 
the  wilful  murder  of  Kate  Radford,  a 
married  woman,  by  performing  uix)n  her  an 
illejial  operation  to  produce  miscarriage, 
which  caused  her  death. 

JE.  PercivcU  Clarke  and  Raymond  Asquith, 
for  the  prosecution. 

B,  B.  Murpihy,  for  the  prisoner. 
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In  the  course  of  the  trial  it  was  proved 
that  the  husband  of  the  deceased  woman — 
Sidney  Radford— had  been  called  as  a 
witness  before  the  coroner,  and  had  after 
such  inquest  and  before  the  magisterial 
proceedings  committed  suicide.  Formal 
proof  was  also  given  of  the  signature  of 
Kadford  and  that  of  the  coroner  to  his 
deposition,  and  it  was  also  proved  that  the 
prisoner  was  present  at  the  inquest,  and 
nad,  by  her  solicitor,  cross-examined  the 
witness  Radford. 

Clarke,  for  the  prosecution,  then  proposed 
to  read  the  deposition  of  Raaford  as  part  of 
the  case  for  the  prosecution. 

Murphy,  for  -the  prisoner,  objected  that 
the  deposition  contained  a  mass  of  inadmis- 
sible statements  and  was  therefore  inadmis- 
sible as  a  whole,  being  taken  on  principles 
obviously  not  complying  ^ith  legal  rules  of 
evidence.  He  drew  the  learned  iudge's 
attention  to  the  fact  that  apparentlv  tne  only 
authority  for  the  course  suggestea  was  the 
resolution  of  the  judges  in  the  cases  of 
Rex  V.  L(yrd  Morley  (1666),  Kel.  Reps.  63, 
66 ;  6  St  Tr.  770,  771,  and  Rex  v.  Harrison 
(1692),  12  St  Tr.,  at  p.  852,  but  that  in  both 
these  cases  the  depositions  apparently  were 
strictly  taken,  and  did  not  contain  inadmis- 
sible evidence,  and,  further,  the  coroner  at 
that  time  was  the  only  person  appointed 
to  take  a  preliminary  examination. as  a 
judicial  official^  and  was  therefore  presumed 
to  take  depositions  fairly  and  impartially 
(Bull.  N.  P.  242).  He  further  referred  to 
the  dictum  of  Darling,  J.,  in  R.  v.  Butcher, 
64  J.  P.  808,  which  he  submitted  was 
incorrect 

Clarke  then  proposed  to  put  in  evidence 
only  such  portions  of  the  deposition  as  the 
learned  judge  would  hold  were  admissible 
if  given  on  oath  viva  voce. 

Grantham,  J.,  said  he  was  of  opinion 
that  the  admissibility  of  coroner's  deposi- 
tions depended  on  the  old  common  law,  and 
was  in  no  way  governed  by  either  Jervis's 
Act,  1848,  or  Kussel  Qurney's  Act  of  1867. 
In  this  case  the  proper  requirements  to 
make  such  deposition  admissible  had  been 
fulfilled,  but  he  would  not  permit  such 
portions  of  the  deposition  to  be  read  as  were 
obviously  hearsay  or  would  be  inadmissible 
on  any  other  grounds  on  viva  voce  examina- 
tion of  the  witness. 

Murphy  then  indicated  to  the  judge  such 
portions  of  the  deposition  as  he  objected 
to,  and  the  judge  held  certain  portions 
inadmissible.  The  remaining  portion  of  the 
deposition  was  then  read. 
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Daring  the  hearing  of  the  case  a  witness, 
Mrs.  Creed,  was  called  for  the  prosecution, 
and  gave  evidence  as  follows :  "  I  was  with 
the  deceased  woman  in  her  bedroom  on  the 
23rd  November.  I  came  in  there  about 
6.30  a.m.  Mrs.  Hodgson,  the  mother  of  the 
deceased,  was  in  the  room,  but  left  it  then, 
leaving  Mr.  Radford  and  myself  with  the 
deceased.  The  deceased  woman  died  at 
7.20  a.m.  At  about  7  a.m.  she  said,  'I'm 
dying."'  At  this  point,  by  leave  of  the 
judge,  the  witness  was  cross-examined  by 
Murphy  J  and  said  as  follows :  ''  The  deceased 
seemed  then  in  ^reat  pain,  she  was  re- 
peatedly complainm^  of  the  pain,  and  had 
coraplamed  of  pam  even  before  Mrs. 
Hodffson  left  the  room,  sayinff,  *0h,  this 
dreadful  pain.'  She  also  complained  of  the 
pain  even  while  making  a  statement  subse- 
quently." 

Mnrphy  then  submitted  that  on  the 
authority  of  Bex  v.  Abbots  67  J.  P.  151,  the 
statement  should  not  be  admitted. 

In  answer  to  further  questions  by  Clarke^ 
the  witness  said  the  deceased  seemed  quite 
rational,  and  there  was  nothing  in  her 
manner  to  indicate  that  she  was  light- 
headed. 

Gbantham,  J.,  said  in  his  opinion  it  was 
a  clear  case  of  a  dying  declaration,  and 
refused  to  exclude  the  evidence. 

In  answer  to  Clarke,  the  witness  then 
said  :  ''The  deceased  said, ' I'm  dving.  I'm 
not  dying  a  natural  death ;  I  have  been 
murdered.  That  woman,  I  hope,  will  have 
as  many  years'  suffering  as  she  has  given  me 
days.'  She  began  to  sing  the  words  of  a 
hymn,  *  I  heard  the  voice  of  Jesus  say,'  but 
couldn't  finish  it.  SShe  died  a  few  minutes 
later." 

Verdict:  Guilty  of  manslaughter. 
Sentence  :  Ten  yeari  penal  servitude. 

Solicitor  for  the  prosecution  :  Solicitor  to 
the  Treasury. 
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(Before   the   Peesident   of   the   Probal 
Divorce  and  Admiralty  Division,  an< 
Farwell  and  Buckley,  L.JJ.) 

Davies  v.  Sbisdon  Union. 

Poor  rate— Assessment — Sewage  farm. 


A  sewerage  boardy/or  the  purpose  of  carrying 
out  their  statutory  duties,  bought  a 
farm  which  they  converted  into  a  sewage 
farm,  and  let  to  an  agricultural  tenant 
who  covenanted  to  dispose  of  the  sewage 
delivered  by  the  board  on  to  the  farm. 
The  rent  payable  by  the  tenant  was  a 
fair  rent  for  the  advantages  which  he 
got  under  the  Ucue,  including  the  manu^ 
rial  value  of  the  sewage,  and  in  these 
circumstances  the  court  of  quarter  see- 
sio7is  held  that  the  actual  rent  was  the 
true  bans  on  which  the  farm  should  be 
rated;  and  their  decision  was  affirmed 
by  the  Divisional  Court, 

Held,  that  the  racing  authority  ought  to 
have  taken  into  account,  beyond  the 
rent  payable  by  the  tenant,  the  annual 
value  of  the  facilities  afforded  to  the 
sewerage  board  in  the  discharge  qf 
their  duties  by  the  tuer  of  the  farm  cu 
a  sewage  farm. 


This  was  an  appeal  from  a  decision  of  the 
Divisional  Court  affirming  a  decision  of  the 
quarter  sessions  for  the  county  of  Stafford 
(reported  70  J.  P.  60). 

On  an  appeal  against  a  poor  rate  made 
on  May  2na,  1904,  whereby  Davies  (the  then 
appellant)  was  rated  in  respect  of  certain 
hereditaments  mentioned  in  the  said  rate  in 
the  occupation  of  Davies,  and  situate  in  the 
parish  oi  Kinver  in  the  beisdon  Union,  and 
which  said  rate  and  assessment  appeared  in 
the  said  rate  book  as  follows  : 
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Value 

Name 

and 

SltuaUon 

of 
Property. 

Rateable 

of  Buildings 

Na 

Name 

of 

Oocapier. 

Name 

of 
Owner. 

DeactlDtion 

Property 
Rated. 

Estimated 
Extent. 

Gross 

Estimated 

RentaL 

Value 

of 
Agri- 
cultural 
Land. 

and  other 

Here- 
ditaments 
not  being 
Agri- 

cultural 

Land. 

A.    R.    p. 

£     8.  d. 

£    s.    d. 

£     8.  d. 

580 

Daries, 

Upper  Stour 
YaUey  Main 

Land,  house. 

Whlttlng- 

433    0    33 

788    0    0 

336  15    0 

337    0    0 

Edward. 

buUdingB, 

ton  HaU 

sewerage 

Farm.      , 

Board. 

works  and 
plant. 

533 

^S: 

Do.       da 
Edward 
DavleB. 

Cottage  and 
garden. 

Heath  Bam     20    0    35 

4    0    0 

-       -       - 

8    5    0 

— 

Bowen,Geo. 

Do.       do. 

Cottage  and 
garden. 

Howderker-,     0    3     2 
chief  Farm. 

4    0    0 

0    8    0 

3    0    0 

The  quarter  sessions  ordered  that  the 
gross  estimated  rental  of  £788,  and  the 
rateable  values  of  £336  lbs.  for  agricultural 
land,  and  £337  for  buildings  not  being 
agricultural  land,  should  be  reduced  to 
£479  as  the  gross  estimated  rental,  and 
£350  as  the  rateable  value  of  the  agricul- 
tural land,  and  £46  as  the  rateable  value  of 
the  buildings  and  other  hereditaments  not 
being  agricultural  land,  and  that  the  rate 
book  be  amended  accordingly,  and  that  the 
appeal  be  allowed  subject  to  the  following 
case  for  the  opinion  of  the  court : 

1.  The  Whittington  fiall  Farm  and  the 
bouses,  buildings  and  sewerage  works 
thereon,  except  a  small  portion  of  land  in 
the  parish  of  Wolverley,  rated  at  a  gross 
estimated  rental  of  £3,  and  a  rateable  value 
of  £2  15«.,  are  situated  in  the  parish  of 
Kinver,  and  belong  to  the  Upper  Stour 
Valley  Main  Sewerage  Board,  which  in  a 
sewerage  board  duly  constituted  by  statute 
for  the  purpose  of  dealing  with  the  sewage 
from  the  following  districts  or  places,  viz. : 
the  Netherton  and  Woodside  wards  of  the 
borough  of  Dudley,  the  Bowley  Regis,  Lye 
and  Wollescote,  and  Quarry  Bank  urban 
districts,  and  certain  parishes  in  the  Hales- 
owen rural  district,  all  of  which  are  situated 
outside  the  said  parish  of  Kinver  and  the 
said  Seisdon  Union,  and  are  hereinafter 
collectively  referred  to  as  "the  said  dis- 
trict." The  said  district  is  defined  by  a 
Provisional  Order,  which  was  confirmed  by 
the  Local  Government  Board  Provisional 
Orders  Confirmation  (No.  7)  Act,  1892, 
and  the  Upper  Stour  Valley  Main  Sewer- 
age Board  is  hereinafter  referred  to  as  "  the 
sewerage  board." 


2.  For  the  purpose  of  carrying  out  the 
duties  imposed  upon  them,  the  said  sewer- 
a^  board  acquired  the  said  Whittington 
Uall  Farm  mentioned  in  the  said  rate, 
which  farm  is  let  in  the  manner  herein- 
after mentioned  to  the  appellant  Edward 
Davies. 

3.  After  the  said  farm  was  so  acquired  it 
was  converted  by  the  said  sewerage  board 
into  a  sewage  farm  for  the  purpose  of  deal- 
ing with  the  sewage  of  the  said  district,  and 
for  this  purpose  the  said  sewerage  board 
laid  down  and  constructed  upon  the  said 
farm  carriers,  distributors,  catch -pits  and 
sluices  consLstine  of  brick  or  pipe  channels 
and  appliances  (hereinafter  called  "  the  said 
plant  ^').  The  said  plant  was  constructed 
under  and  upon  the  surface  of  the  said 
farm  for  canning  the  sewage  from  the 
mains  of  the  said  sewerage  board  to  suitable 
places,  and  disposing  thereof  on  the  said 
farm.  The  sewage  brought  to  the  said 
farm  by  the  said  sewerage  board  is  distri- 
buted upon  the  said  farm  by  means  of  the 
said  plant,  and  is  there  dealt  with  by 
the  system  known  as  the  broad  irrigation 
system. 

4.  The  sewerage  board  have  spent  in 
laying  down  and  equipping  the  saia  plant, 
and  m  making  roads  on  the  said  farm,  in 
addition  to  the  cost  of  the  said  farm,  the 
sum  of  £8,962,  or  thereabouts.  The  sewer- 
age board  were  able  to  borrow  the  said 
money  at  a  rate  of  3^  per  cent,  per  annum. 

5.  The  said  Whittington  HaJl  Farm  con- 
tains about  433  acres,  3  roods,  17  perches, 
or  thereabouts,  in  the  parish  of  Kinver,  and 
1  acre,  3  roods,  0  perches  in  the  parish  of 
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Wolverley.  and  has  been  let  to  the  appellant 
by  the  said  sewerage  board  and  the  Tormer 
owners  thereof  for  many  vears.  By  a  lease 
dated  March  16th,  1893,  the  rent  was  fixed 
at  £460  per  annum.  By  an  agreement 
dated  February  27th^  1904,  the  said  rent 
was,  in  March,  1904,  mcreased  to  the  sum 
of  £490  ^er  annum,  and  subject  to  this 
variation  in  the  rent  the  tenancy  was,  and 
still  is,  continued  upon  the  terms  of  the 
said  lease  so  far  as  the  same  are  applicable 
to  a  tenancy  from  year  to  year.  Copies  of 
the  said  lease  and  agreement  form  part  of 
this  case. 

6.  The  said  sewerage  board  are  duly  rated 
in  respect  of  the  whole  of  their  premises, 
mains  and  works  (used  in  dealing  with  their 
sewaffe),  other  than  the  said  plant  upon  the 
said  farm. 

7.  The  said  sewerage  board  were  at  one 
time  rated  in  respect  of  the  said  plant,  but 
upon  appeal  to  Quarter  sessions  the  rate 
was  amended  on  tne  ground  that  the  said 
sewerage  board  were  not  in  occupation  of 
the  said  plant,  but  that  the  said  plant  was 
in  the  occupation  of  the  tenant  of  the  said 
farm. 

8.  In  a  subsequent  rate  the  appellant,  as 
tenant  of  the  said  farm,  was  rated  separately 
for  the  said  plant  under  the  neading 
"Sewage  Works  and  Plant*'  in  the  sums  of 
£364  gross  estimated  rental^  and  £291  6«. 
rateable  value  as  for  "  buildmgs  and  other 
hereditaments  not  being  agricultural  land." 
But  on  an  appeal  to  quarter  sessions,  which 
was  by  consent  referred  to  Mr.  A.  T. 
Lawrence,  KG.,  as  arbitrator,  the  said  rate 
was  ordered  to  be  amended  by  striking  out 
the  said  assessment. 

9.  The  sewerage  board  during  the  tenancy 
of  the  appellant  continue  to  discharge  their 
sewage  by  means  of  the  said  plant  on  to 
the  said  farm,  and  thereby  are  enabled  to 
perform  their  statutory  duties.  The  rent 
payable  by  the  appellant  under  the  said 
lease  was  fixed  after  negotiation,  and  is  a 
fair  rent  for  the  advantages  which  the 
appellant  gets  under  the  said  lease,  including 
the  value  of  the  said  sewage.  The  said  rent 
is  more  than  it  would  be  if  the  appellant 
did  not  get  the  manurial  value  of  the  said 
sewage. 

10.  It  was  contended  before  us  by  the 
appellant  that  the  hereditament  must  be 
assessed  as  it  stands  in  the  hands  of  the 
appellant,  and  that  the  rate  must  be  made 
u^n  the  basis  of  the  rent  which  a  tenant 
ought  reasonably  be  expected  to  give  for 
the  farm  as  a  sewage  farm,  and  that  the 
best  evidence  of  sucn  rent  was  the  actual 
rent  which  the  appellant  paid  under  the 
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said  lease,  and  that  the  respondents  ought 
not  to  include  in  the  said  assessment  (as 
they  have  done)  any  sum  which  represented 
the  annual  value  of  the  advantages  accruing 
to  the  said  sewerase  board  (over  and  above 
the  rent  of  the  said  farm)  in  respect  of  the 
facilities  afforded  to  them  by  the  user  of 
the  said  farm  as  a  sewage  fann  for  the  per- 
formance of  their  statutory  duties. 

11.  The  respondents  on  the  other  hand 
contended  that  to  assess  the  appellant  on 
the  basis  of  the  actual  money  paid  under 
the  said  lease  was  to  treat  the  farm  merely 
as  an  agricultural  holding,  and  to  leave  out 
of  account  the  fact  that  under  the  terms  of 
the  said  lease  the  appellant  is  bound  so  to 
use  the  said  farm  and  by  and  upon  it  to 
give  such  facilities  to  the  sewera^  board  as 
to  enable  them  to  carry  out  tilieur  statutory 
duties,  for  which  facilities  they  would  be 
willing  to  pay ;  that  the  farm  in  the  hands 
of  the  sewerage  board  would  be  equal  in 
value  to  the  money  paid  by  the  appellants 
plus  the  annual  value  of  such  facilities,  and 
that  in  the  hands  of  the  tenant  the  value  of 
the  obligations  imposed  by  tiie  said  lease 
upon  the  tenant  (which  would  equal  the 
value  of  the  said  facilities)  must  be  added 
to  the  actual  money  paid  by  the  appellant 
for  the  purpose  of  arriving  at  the  rateable 
value  of  the  said  farm. 

12.  We  held  the  actual  sum  paid  by  the 
appellant  was  the  true  basis  upon  which 
the  said  hereditaments  should  be  rated,  and 
that  we  ought  not  to  take  into  account  the 
annual  value  of  the  advantages  and  facilities 
accruing  to  the  sewerage  board  in  connec- 
tion with  the  said  plant,  and  we  reduced  the 
rate  accordingly. 

The  question  for  the  opinion  of  the  court 
is,  whether  we  ought  to  have  taken  into 
consideration,  beyond  the  sum  payable  by 
the  appellant  as  agricultural  tenant  under 
the  said  lease,  the  fact  that  the  said  farm 
affords  a  means  of  disposing  of  the  sewage 
of  the  said  seweraoe  board,  and  thereby 
enables  them  to  fulfil  their  statutory  duties 
in  that  behalf  1 

If  the  court  should  answer  the  said  qaea- 
tion  in  the  affirmative,  the  said  order  is  to 
be  quashed,  and  the  court  shall  make  such 
order  herein  as  the  court  shall  think  fit ; 
but  if  the  court  should  answer  the  said 
question  in  the  negative,  the  said  order  is 
to  be  affirmed. 

Hatherton, 

Chairman. 

The  lease  of  March  16th,  1893,  contained 
covenants  by  the  lessee  that  he  would  at  all 
times  during  the  term,  to  the  satisfaction  of 
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the  surveyor  of  the  board,  irrigate  and 
manure  the  lands  with  and  utilise  all  such 
seirage  and  sewage  water  as  might  be 
durinff  his  tenancy  delivered  thereon  by  the 
said  Board,  so  that  the  same  sewage  and 
sewage  water  might  be  freed  from  all 
excrementitious  or  other  foul  or  noxious 
matter,  and  clarified  and  purified  and  kept 
inodorous  by  application  to  the  said  land  in 
such  a  manner  that  it  mi^ht  properly  be 
discharged  by  the  lessee  into  anv  stream 
without  breach  of  the  law*  that  he  would 
receive  and  distribute  on  tne  lands  all  the 
sewage  and  sewage  water  which  might  be 
delivered  thereon  l>y  the  board,  and  would 
nee  and  dispose  of  the  same  in  manner 
therein-before  provided,  and  also  would  at 
his  own  cost  and  charges  take  charge  of 
and  keep  cleaned  and  free  from  refuse 
certain  carriers,  sluices,  and  other  plant 
therein  specified,  and  would  not  commit 
or  allow  to  be  committed  any  nuisance  on 
the  premises,  and  would  keep  the  board 
indemnified  against  all  actions  on  account 
of  nuisance. 

The  Divisional  Court  (Alverstone. 
L.C.J.,  and  Lawrance  and  Ridley,  JJ.) 
aflS^ed  the  order  of  the  quarter  sessions. 
The  assessment  committee  appealed. 

Alexander  Glen,  K.G.,  and  DUtumal,  for 
the  assessment  committee. — The  Divisional 
Court  rightly  assumed  the  question  to  be 
what  is  the  value  of  the  premises  to  the  hypo- 
thetical tenant,  and  that  the  sewerage  board 
ought  to  be  included  among  the  possible 
hypothetioEd  tenants,  but  they  then  pro- 
ceeded to  base  their  judgment  upon  the 
remunerative  value  of  the  premises  to  the 
actual  tenant,  and  omitted  the  element  of 
value  which  arises  from  the  capacity  of  the 
farm  for  the  disposal  of  sewage.  This  is 
largely  an  artificial  hereditament,  owing  to 
the  construction  of  sewage  works  ui)on  it. 
and  its  primary  object  is  not  the  growing  ot 
crops  but  the  disposal  of  sewage.  The  tenant 
farmer  bases  the  rent  he  can  afford  to  pay 
on  the  net  profits  of  working  the  farm,  out 
if  tiiat  were  the  true  measure  of  the  value 
then,  if  the  crops  were  worked  at  a  loss, 
these  premises  would  be  valueless,  which  is 
absurd.  The  rateable  value  is  not  neces- 
sarily the  same  thing  as  the  remunerative 
value  to  the  tenant,  but  the  benefit  which 
the  landlord  gets  out  of  the  land  is  also  to 
be  considered.  If  the  sewerage  board  were 
bound  to  take  this  land  on  lease  they  would 
pay  for  their  annual  occupation  a  sum 
representing  the  annual  value  of  the  land 
as  agricultural  land  including  the  manurial 
value  of  the  sewage,  and  a  further  sum 
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representing  the  annual  value  of  the  sew]Age 
works.  And  in  the  case  of  an  undertaking^, 
which  from  the  nature  of  the  case  is 
incapable  of  earning  a  profit,  the  only 
practicable  method  of  arriving  at  the  annual 
value  is  by  taking  a  percental  on  the  cost 
of  construction.  In  addition  to  the  amount 
paid  by  the  tenant  on  the  basis  of  the  net 
profits  there  is  a  further  element  to  be 
taken  into  account  based  on  the  advantage 
of  the  land  to  the  sewerage  board  by 
being  occupied  under  the  covenants  with 
regard  to  the  utilising  and  purification  of 
the  sewage.  That  has  not  been  taken  into 
account.  This  is  analogous  to  the  case  of 
tied  houses,  where  the  rent  is  frequently 
merely  nominal,  but  it  has  never  been 
suggested  in  those  cases  that  the  true  basis 
of  the  rateable  value  is  the  rent  paid  by 
the  tenant.  Whether  you  treat  the  annual 
value  as  the  tenant's  money  rent  plus  the 
annual  value  to  the  board  arising  irom  the 
occupation  of  the  land,  or  whether  you  treat 
the  board  as  hypothetical  tenants,  the 
decision  of  the  Divisional  Court  is  wrong. 
[They  cited  Mayor,  etc,  of  Burton-upon- 
Trent  v.  Burton-upon-Trent  Union  (1889% 
24  Q.  B.  D.  197  ;  M.  v.  Rhymnev  RaU.  Co. 
(1869),  33  J.  P.  649 ;  L.  K.  4  Q.  B.  276  ; 
London  County  Council  v.  Erith  Overseers 
(189S\  57  J.  P.  821 ;  [1893]  A.  C.  562,  688  ; 
Liverpool  Corporation  v.  Llanfyllin  union 
(1899),  63  J.  R  462 ;  [1899]  2  Q.  B.  14,  20  ; 
Swnderland  Overseers  v.  Sunderland  Union 
(1866),  34  L.  J.  M.  C.  121 ;  Walker  v.  Brinsley 
(1900),  64  J.  P.  709 ;  [1900]  2  Q.  B.  735.] 

Walter  Ryde  and  H.  R.  Ward,  for 
Davies.— The  manurial  value  of  the  farm  is 
taken  into  account  and  the  rent  is  increased, 
therefore  the  delivery  of  the  sewage  is  a 
benefit  and  not  a  burden  to  the  tenant 
This  question  turns  upon  the  construction 
of  43  Eliz.  c.  2,  which  creates  the  liability, 
and  the  Parochial  Assessments  Act,  1836, 
which  fixes  the  measure  of  value  as  the 
rent  which  the  occupier  would  pay  to  an 
imaginary  landlord.  Any  benefit  accruing 
to  tne  landlord  outside  the  rent  is  dis- 
regarded. R.  V.  Rhymney  Rail,  Co.,  supra^ 
is  distinguishable,  because  in  that  case  the 
covenant  by  the  tenant  cut  down  the  value 
which  the  actual  tenant  received  below 
the  value  which  the  hypothetical  occupier 
would  get.  Here  the  covenant  to  dispose  of 
the  sewage  increases  the  value  of  the  land 
to  the  actual  tenant  A  mere  demise  of  the 
land  would  not  have  given  him  the  sewage, 
and  the  manurial  value  of  the  sewage  is  a 
valuable  asset.  The  tenant's  expenses  of 
working  the  farm  are  less  than  they  other- 
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wise  would  have  been,  as  is  shown  by  the 
increase  in  the  rent  for  the  privilege  of 
utilising  the  sewage.  This  argument  leaves 
out  of  account  the  benefit  accruing  to  the 
landlord^  but  the  statute  does  also.  The 
illustration  of  the  tied  houses  supports  this 
argument  The  rent  is  reduced  because  of 
the  covenant  by  the  publican  to  take  his 
beer  from  the  landlord  at  the  landlord's 
price  and  the  extra  price  which  the  publican 
18  charged  for  the  beer  are  really  put  of  the 
rent  which  he  Ls  paying;.  But  in  every 
public-house  lease  there  is  a  covenant  to 
carry  on  the  house  as  a  public-house,  and 
that  is  of  enormous  advantage  to  the  land- 
lord, but  it  has  never  been  suggested  that 
that  was  to  be  taken  into  account  in  arriving 
at  the  rateable  value,  the  covenant  not 
being  onerous  to  the  tenant  It  is  only 
where  the  covenant  is  onerous  that  anything 
is  to  be  added  to  the  value,  and  that  is 
because  it  represents  part  of  tne  rent.  The 
cases  establish  that  you  cannot  exclude  the 
owner  merely  because  he  happens  to  be 
the  occupier,  not  that  you  must  include 
the  owner,  though  he  is  not  the  occupier, 
and  in  all  the  cases  where  the  owner  was 
being  treated  as  a  hypothetical  tenant  he 
was  Dound  to  be  in  occupation ;  but  here 
the  board,  though  they  are  bound  to  have  a 
farm,  are  not  bound  to  occupy.  If  you  find 
the  user  of  the  sewage  and  the  covenant 
are  beneficial  to  the  tenant,  then  nothing  is 
to  be  added  to  the  rateable  value  on  account 
of  the  additional  benefit  accruing  to  the 
landlord,  because  the  question  is  not  what 
is  the  benefit  to  the  landlord  but  what  is  the 
burden  to  the  tenant — what  sum  would  the 
tenant  give  to  get  rid  of  the  covenant  The 
only  advantage  to  the  landlord  to  be  taken 
into  consideration  is  something  by  which  the 
tenant  is  the  poorer.  The  interest  on  the 
capital  cost  of  the  works  regarded  as  a  test 
of  the  rateable  value  is  not  a  good  test  at 
all,  except  where  the  premises  are  occupied 
by  the  owner,  and  certainly  not  when  they 
are  occupied  by  a  tenant,  because  the  rent 
which  he  actually  pays  is  a  far  better  one 
(B.  V.  School  Board  for  London  (1886% 
66  L.  J.  M.  C.  33,  38;  affirmed  (1886% 
60  J.  P.  419 ;  17  Q.  B.  D.  738.) 

Sir  QoRBLL  Babnes,  P.,  after  stating 
the  facts,  continued  as  follows :  The 
substantial  point  which  I  understand 
these  facts  to  raise,  and  which  is  intended 
to  be  submitted  for  the  decision  of  the 
court  is  whether  or  not  the  rating  is  to  be 
based  upon  the  exclusion  of  all  considera- 
tion of  the  position  of  the  sewerage  board 
as  a  hypothetical  tenant.  The  basis,  of 
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course,  of  the  law  applicable  to  the  case  is 
to  be  found,  first  in  the  statute  of  Eliza- 
beth (43  Eiiz.  c.  2),  which  fixed  the  liability 
of  the  occupier,  and  then  in  the  Parodiial 
Assessments  Act,  1836,  s.  1,  which  pro- 
vides for  the  assessment  of  the  liabiuty. 
That  section  says  that  "no  rate  for  the 
relief  of  the  poor  in  England  and  Wales 
shall  be  allowed  by  any  justices,  or  be  of 
an^  force,  which  shall  not  be  made  upon  an 
estimate  of  the  net  annual  value  of  the 
several  hereditaments  rated  thereunto  ;  that 
is  to  say,  of  the  rent  at  which  the  same 
might  reasonably  be  expected  to  let  from 
year  to  year,  free  of  all  usual  tenants  rates 
and  taxes,  and  tithe  commutation  rent- 
charge,  if  any,  and  deducting  therefrom  the 
probable  average  annual  cost  of  the  repairs, 
insurance,  and  other  expenses,  if  any, 
necessary  to  maintain  them  in  a  state  to 
command  such  rent."  The  provisiona  of 
these  Acts,  and  especially  of  that  section, 
have  been  freouently  the  subject  of  con- 
sideration in  the  courts,  and  a  number  of 
cases  have  been  cited  to  us  which  bear 
more  or  less  upon  the  present  question.  It 
seems  to  me  that  the  points  which  we  have 
to  consider  are  really  covered  very  clearly 
by  two  or  three  of  those  authorities  to 
which  I  desire  shortly  to  refer.  One  is  the 
case  of  B.  v.  School  Board  /or  London^ 
mpra.  The  headnote  sufficiently  states 
the  point  for  my  purpose.  it  is  as 
follows:  "In  assessing  to  tiie  poor  rate 
sch(>ols  occupied  by  a  school  board, 
which  can  make  no  profit,  in  a  commercial 
sense,  as  tenant  of  the  schools,  the  school 
board  itself  ought  to  be  considered  as  a 
possible  tenant,  and  the  gross  and  rateable 
values  calculated  br  the  rent  which  the 
board  might  reasonably  be  expected  to  pay 
for  the  premises  for  use  as  schools,"  and,  to 
express  the  nature  of  that  decision  perhaps 
a  little  more  fully,  I  desire  to  refer  to  the 
judgment  of  the  late  Lord  Bowen.  He 
says :  "  I  am  satisfied  that  the  real^  and, 
indeed,  the  only.  Question  for  dedsiOQ  is 
whether  the  school  Doard  is  to  be  excluded 
from  the  list  of  possible  hypothetical  yearly 
tenants.  To  decide  this,  it  is  necessary  to 
refer  to  the  Act  of  Parliament,  and  on  doing 
so,  it  seems  to  me  that  there  is  no  more 
mystery."  Then  he  refers  to  6  A  7  Will  ^ 
c.  98,  8.  1.  and  32  <fe  33  Vict  c  67,  s.  4,  and 
sajrs :  "  The  rate  is  to  be  made  upon  an 
estimate  of  the  rent  at  whidi  tibe  premises 
might  reasonablv  be  expected  to  let  from 
year  to  year ;  that  must  mean  to  let  to 
someone  who  wants  to  hire  them.  The 
question  is  whether  the  school  board  is  to 
be  excluded  from  the  list  of  possible  occu- 
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piers.  If  the  inaniry  is  made  whether  it 
might  reasonably  oe  expected  that  the  pre* 
mises  would  be  let  to  tne  school  board,  the 
answer  must  be  in  the  affirmative.  That 
being  so,  it  seems  impossible  to  exclude  the 
school  board.  Therefore,  the  language  of 
the  Act  answers  the  question.  The  case 
cannot  fairly  be  decided  on  the  hypothesis 
that  the  one  person  who  wants  tne  pre- 
mises most  would  not  take  them.  It  does  not 
matter  whether  the  school  board  wants  the 
premises  for  the  purpose  of  profit,  or  will 
make  profit  out  of  them ;  the  question  is 
whether  the  school  board  wants  and  would 
take  them.  I  am  satisfied  that  the  principle 
on  which  the  value  has  been  estimated  is 
sound."  The  other  judgments  are  to  the 
same  effect.  Before  referring  to  the  next 
case  I  desire  to  notice  the  pomt  which  was 
taken  by  Mr.  Eyde,  that  that  decision  is 
only  deiJing  with  the  case  where  the  occu- 
pier and  owner  are  the  same  person,  and  he 
contends  that  that  differentiates  that  case 
from  that  which  is  now  before  the  court. 
In  answer  to  that  observation,  I  think  that 
the  very  elaborate  and  lucid  address  which 
was  delivered  by  Lord  Hebschell  in 
London  County  Council  v.  Churchufardens 
and  Overseers  of  Eriih^  supra,  mav  well 
be  referred  to.  He  says  this:  *^it  has 
never  been  doubted  that  the  rent  which 
is  actually  being  paid  by  the  occupier 
does  not  necessarily  indicate  what  is  the 
rent  which  a  tenant  might  reasonably  be 
expected  to  pay,  or  that  an  owner  who 
is  in  occupation  and  who  may  not  be  willing 
to  let  on  any  terms,  is  none  the  less  rate- 
able. The  tenant  described  by  the  statute 
has  always  been  spoken  of  by  the  court  as 
*the  hypothetical  tenant.'  Whether  the 
premises  are  in  the  occupation  of  the  owner 
or  not,  the  question  to  be  answered  is : 
Supposing  they  were  vacant  and  to  let, 
what  rent  might  reajionably  be  expected  to 
be  obtained  for  themi  So  far,  there  can,  I 
think,  be  no  difference  of  opinion.  But 
then  arises  the  question  :  Is  the  owner  to 
be  regarded  as  one  of  the  possible  tenants 
in  considering  what  rent  mig^ht  reasonably 
be  expected?  Bearing  in  mind  what  was 
the  object  of  the  legislature  in  prescribing 
this  test  of  annual  value,  I  cannot,  myself, 
entertain  any  doubt  that  the  owner  ought  to 
be  thus  taken  into  account  I  entirely  concur 
in  the  decision  arrived  at  by  the  Court  of 
Appeal  in  the  case  of  £.  v.  School  Board 
for  London,  supra*  I  think  the  circum- 
stances of  that  case  when  examined  are 
cogent  to  support  the  view  which  there 
obtained  acceptance.  If  the  school  board 
were  to  hire  ouildings  for  the  purpose  of 
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establishing  a  school,  it  could  not  be  con^ 
tested  that  these  buildings  would  be  rate- 
able, and  that  the  rent  which  the  school 
board  paid  would  be  a  most  important 
element  in  determining  the  sum  at  which 
they  were  to  be  asses-sed.  If  instead  of 
hiring  buildings  they  erected,  upon  land 
similarly  situate,  like  building  or  if  they 
were  to  buy  the  reversion  of  the  buildings 
they  hired  and  so  became  the  owners,  why, 
in  either  of  these  cases,  should  the  assess- 
ment be  different?  The  premises  are  to 
them  in  all  these  cases  of  the  same  value, 
and  their  occupation  is  equally  beneficial : 
why  should  the  sum  at  which  they  are  to 
be  assessed  to  the  relief  of  the  poor  differ"? 
Now,  as  I  read  the  judg[ment  of  Lord  Axveb- 
STONS,  C.J.,  in  the  DivisionsJ  Court,  I  do 
not  find  that  there  is  any  part  of  it  which 
is  in  disagreement  with  tne  principles  of 
those  two  cases  to  which  I  have  referred 
and  the  other  cases  which  have  been  cited, 
for  the  LoKD  Chief  Justice  says:  "It  is 
agreed  that  the  rateable  hereditament  in 
the  occupation  of  the  tenant  is  not  a  pump- 
ing station,  nor  a  rising  main,  nor  anything 
of  that  sort,  but  consists  of  carriers  which 
carry  the  sewage  about  his  fields  and 
through  which  he  distributes  it.  Then 
what  is  the  value  to  the  hypothetical 
tenant,  not  this  particular  tenant  who  is  in 
occupation,  but  the  hypothetical  tenant,  of 
the  right  of  enjoying  the  receipt  of  sewage 
through  those  carriers  ?  I  agree  with  Mr. 
Glen  that  among  the  possible  hypothetical 
tenants  is  to  be  included  the  sewera^ 
board,  who  might  wish  to  make  use  of  this 
particular  opportunitv  of  getting  rid  of 
their  sewage.'^  So  that  the  principles  to 
which  I  have  referred  met  with  the  accept- 
ance of  the  court  below ;  but  it  is  in  uie 
application  of  those  principles  that  in  mj 
view,  with  the  greatest  respect  for  the  deci- 
sion of  the  LoBD  Chief  Justice,  an  error 
seems  to  have  crept  in.  Where  that  error 
seems  to  have  crept  in  is  to  be  seen  in  the 
following  passage.  He  says  there:  "It  is 
not  suggested  that  the  tenant  gets  anything 
from  the  board  for  so  permitting  them  to 
discharge  their  statutory  duties?  Then, 
reading  from  the  case,  he  says  :  "  The  rent 
payable  by  the  appellant  under  the  said 
lease  was  fixed  after  negotiation,  and  is  a 
fair  rent  for  the  advantages  which  the 
appellant  gets  under  the  said  lease,  in- 
cluding the  value  of  the  said  sewage.  Tbe 
said  rent  is  more  than  it  would  be  if  the 
appellant  did  not  get  the  manurial  value  of 
the  said  sewage."  That  is  where  the  passage 
in  the  case  closes.  Then  he  proceeds :  "I 
understand  that  to  mean  that,  taking  the 
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rent  of  the  a^icaltural  land  as  Xy  £490 
represents  x  plus  the  sum  which  the  hypo- 
thetical tenant  would  pay  for  getting  the 
sewage  through  the  carriers."  It  seems  to 
me  that  the  words  there  "  the  hypothetical 
tenant'*  are  not  applicable  to  the  -point 
which  was  raised,  but  the  words  "  the  par- 
ticular tenant  in  this  case  "are  really  the 
words  which  are  applicable,  because  there 
can  be  no  doubt  tnat  the  sessions  have 
excluded  from  consideration  the  position 
which  it  seems  to  me,  according  to  the 
principle  which  I  have  referred  to.  should 
De  considered,  namely,  what  would  be  the 
rent  reasonably  to  be  expected  to  be  ob- 
tained from  the  premises,  having  regard  to 
the  fact  that  there  is  another  x)erson, 
namely,  the  owner  of  the  premises,  who 
mi^ht  become  a  tenant  of  them  if  he  so 
desires.  The  Lord  Chief  Justice  further 
proceeds  on  that  basis,  and  decides  in 
favour  of  the  rate  as  it  had  been  found  by 
the  quarter  sessions,  and  the  appeal  was  dis- 
missed. It  is  from  that  decision  that  the 
appeal  is  brought  to  this  court  in  order  to 
obtain  an  expression  of  opinion  that  the  rating 
authority  should  take  into  consideration  the 
fact  that  the  sewerage  board  maybe  treated 
as  hypothetical  tenants,  and  may  be  con- 
sidered in  estimating  the  amount  at  which 
the  rate  should  be  fixed.  It  seems  to  me 
clear,  upon  the  statement  of  the  case,  and 
from  what  we  have  heard  from  counsel, 
that  that  has  been  at  present  excluded. 
The  contention,  on  the  one  side,  is  that  it 
has  been  wrongly  excluded,  and  on  the  other 
side,  that  it  has  been  rightly  excluded,  as  I 
understand,  or  at  an^  rate,  that  some  con- 
sideration has  been  given  to  it.  In  the  first 
place,  I  cannot  regard  the  statement  of  the 
case  as  showing  that  any  effect  has  been  given 
to  that  at  all,  because  paragraph  9  contains 
this  passage :  "  The  rent  pavable  by  the  ap- 
pellant," that  is,  Davies,  "under  the  said  lease 
was  fixed  after  negotiation  and  is  a  fair  rent 
for  the  advantages  which  the  appellant  gets 
under  the  said  lease,  including  tne  value  of 
the  sewage.  The  said  rent  is  more  than  it 
would  be  if  the  appellant  did  not  get  the 
manurial  value  of  the  sewage."  The  rent  is 
no  doubt  larger  than  would  have  been  the 
case  if  the  tenant  had  not  got  the  benefit  of 
the  manurial  value  which  the  deposit  of  the 
«ewage  on  the  land  would  give  to  him,  but 
that  does  not  take  into  account  and  the 
rate  does  not  take  into  account,  wnat  might 
have  been  reasonably  expected  to  be  got  if 
the  sewage  board  had  been  treated  as  one 
of  the  hypothetical  tenants.  That  that 
consideration  may  be  of  importance  is 
obvious   from  the  position  in  which  this 
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matter  is  found.  Here  is  a  farm  the  tenant 
of  which  pays  so  much  rent  based  upon  the 
fair  agricultural  value,  plus  some  benefit 
which  he  gets  from  an  improvement  pro- 
duced by  the  deposit  of  tne  sewage,  out 
there  is  no  doubt  that  the  quarter  ses- 
sions have  eliminated  the  fact  that  in  order 
to  obtain  that  improvement  there  has  been 
spent  a  sum  of  £8,962,  or  thereabouts, 
hy  the  sewerage  board.  If  they  were  the 
persons  who  were  compelled  to  take  such 
land  as  this,  and  to  pay  a  proper  rent  for 
it,  thej^  would  be  out  of  pocket  in  addition 
to  their  rent  the  amount  which  they  have 
provided  for  the  purpose  of  laying  down 
the  sewage  system,  and  they  would  have 
to  pay,  in  order  to  obtain  such  a  place  as 
this  if  they  had  to  ^t  it  as  a  farm,  with 
all  this  plant  upon  it,  for  the  money  spent 
upon  it  to  make  that  plant  It  seems  to 
me  that  they  would  have  to  pay  more  than 
they  would  have  to  pa^  for  the  rent  of  a 
farm  which  was  nothing  more  than  an 
agricultural  farm,  even  though  they  got 
some  benefit  from  the  manure  upon  it. 
That  is  the  point  which  is  left  out  of  con- 
sideration if  once  you  regard  the  board  as 
capable  of  being  hypothetical  tenants. 
Without  going  into  any  figures  in  this  case, 
it  seems  to  me  that  that  point  must  be 
considered,  and  that  the  question  stated  for 
the  opinion  of  the  court  must  be  answered 
in  such  a  way  as  to  allow  of  that  point 
being  considered  by  the  rating  authority. 
For  these  reasons,  in  my  opinion,  this  appeal 
ought  to  be  allowed. 

Fabwell,  L.J.— I  agree.  It  is  well 
settled  that  the  question  to  be  answered  is 
what  would  the  hypothetical  tenant  give, 
treating  him  as  a  tenant  from  year  to  year 
under  the  qualifications  mentioned  in  the 
Act  of  1836.  It  is  also  well  settled  that,  if 
it  is  the  fact  that  the  property  is  let  to  a 
tenant,  the  rent  paid  by  that  tenant  is  only 
an  element  of  evidence,  it  is  by  no  means 
conclusive.  It  is  also  well  settled  Uiat, 
whether  the  property  be  vacant  or  not,  the 
owner  is  to  be  regarded  as  a  possible  occu- 
pier for  the  purpose  of  rating.  It  appears 
to  me  that  in  considering  that  last  proposi- 
tion we  must  have  regard  to  the  fact  that 
the  owner  may  be  under  a  statutory 
obli^tion  to  take  the  land  in  question,  and 
use  it  for  the  purpose  of  dischaj^ng  his 
statutory  duties.  The  farm  in  this  case  is 
one  which,  at  considerable  expense,  has  been 
prepared  forgetting  rid  of  the  sewage  of  the 
town  or  district  The  agricultural  tenant 
finds  it  worth  his  whUe  to  give  a  certain 
rent  for  it  as  a  fair  rent  fixed  after  negotia- 
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tion  upon  the  advantages  which  he  gets 
under  the  leaSe,  including  the  value  of  the 
sewage,  which  in  this  case  is  regarded  by 
the  tenant  as  an  advantage  to  him ;  that  is 
from  the  tenant's  point  of  view,  and  it 
apx>ear8  to  me  that  the  justices  ought  to 
have  considered  the  sanitaxy  authority  as  a 
hypothetical  competitor  with  the  actual 
tenant  for  the  hypothetical  tenancy  for  the 
purpose  of  rating.  That  being  so,  it  is  for 
them  to  consider  whether  it  would  or  would 
not  be  worth  while  for  the  owner,  treating 
him  as  the  hypothetical  tenant  to  give  more 
than  the  tenant,  who  is  simpler  an  agricul- 
tural tenant,  and  I  cannot  think  it  would 
be  right  to  leave  out  of  consideration  the 
fact  that  all  those  duties  which  are  cast 
upon  the  sanitary  authorit^r  can  be  per- 
formed by  them  on  this  particular  farm  by 
virtue  of  the  expenditure  of  money  upon  it 
in  a  way  which  concerns  them  and  does  not 
concern  the  agricultural  tenant.  Really 
what  Lord  Hessghell  says  in  the  con- 
cluding words  of  the  passage  which  the 
Pbesident  has  read  applies,  mutatis 
mutandiSj  to  the  present  case.  I  will  read 
^sanitary  authority"  for  "  school  board." 
''If  the  sanitary  autnority  were  to  hire  build- 
ings for  the  purpose  of  establishing  a  sewage 
system,  it  coula  not  be  contested  that  these 
lands  and  buildinj^  would  be  rateable,  and 
tiiat  the  rent  which  the  sanitary  authority 
paid  would  be  a  most  important  element  in 
determining  the  sum  at  which  they  were  ta 
be  assessed.  If,  instead  of  hiring  lands 
and  buildings,  they  erected,  upon  land 
similarly  situated,  like  sewage  buildings,  or 
if  they  were  to  buy  the  reversion  of  the 
lands  and  buildings  the^  hired,  and  so 
became  the  owners,  why  in  either  of  these 
cases  should  the  assessment  be  different  ? " 
That  is  an  element  which  appears  to  me  to 
have  been  left  out  of  consideration  alto- 
gether. I  think  that  is  apparent  from  the 
form  of  question  put  by  tne  Lord  Chief 
Justice,  [1906]  1  K.  B.  219 :  "  What  is  the 
value  to  the  hypothetical  tenant,  not  this 
particular  tenant  who  is  in  occupation,  but 
the  hypothetical  tenant,  of  the  right  of 
eigoying  the  receipt  of  sewage  through 
tiioee  carriers  "  i  But  that  is  not  the  whole 
question.  It  is  also  to  be  considered  what 
would  be  the  value  to  the  hypothetical 
tenant,  including  in  that  term  the  sanitary 
authority,  not  merely  of  the  right  of  re- 
ceiving but  also  of  the  opportunity  and 
means  of  getting  rid  of  the  sewage,  which 
they  have  to  dispose  of.  Test  it  in  this 
way.  Supposing  the  tenant  was  willing  to 
take  the  land  and  disfNOse  of  the  sewage 
for  the  sanitary  authority  without  paying 
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any  rent  at  all,  the  Lord  Chief  Justice's 
question  would  be  answered  by  saying  that 
the  value  of  the  right  of  enjojdn^  the  receipt 
of  the  sewage  would  be  nil,  but  it  is  obvious 
that  the  rateable  value  would  not  be  nil,* 
because  you  would  be  bound  to  take  into 
account  the  advantage  accruing  to  the 
sanitary  authority,  and  the  considerations 
pointed  out  by  Lord  Hersohell,  in  order 
to  ascertain  what  they,  treating  them  as 
hypothetical  bidders  for  a  tenancy,  would 
be  prepared  to  give.  That  seems  to  me  ta 
be  the  mistake  which  underlies  the  question^ 
put  by  the  Lord  Chief  Justice  in  this 
case ;  and  if  the  justices  had  turned  their 
attention  to  the  statement  of  the  case' 
in  May  or ^  etc.,  of  Burtonrupon-Trent  v. 
Burton-upon'Trent  Union^  8upra^  in  para- 
graphs  7,  8  and  9,  they  might  have  found  a 
basis  on  which  they  might  very  well  have 
framed  their  answers  in  the  present  case. 
It  does  not  follow  at  all,  to  my  mind,  that,' 
because  the  board  have  spent  nearly  £9,000 
in  these  carriers  and  works,  therefore  you 
are  necessarily  to  take  a  percentage  on  that 
sum ;  but  in  the  Ertth  Case  Lord  HERSOHEiiL 
says  this  :  "  In  all  cases  of  the  description 
of  which  I  am  speaking,  the  whole  of  the 
circumstances  and  conditions  under  which 
the  owner  has  become  the  occupier  must  be 
taken  into  consideration,  and  no  higher  rent 
must  be  fixed  as  the  basis  of  assessment 
than  that  which  it  is  believed  the  owner 
would  really  be  willing  to  pay  for  the 
occupation  of  the  premises."  That  is  a 
question  which,  to  my  mind,  ought  to  be 
answered,  and  I  think  the  justices  nave  told 
us  in  terms  that  they  excluded  the  con- 
sideration of  the  sanitary  authority  as  a 
possible  hypothetical  tenant,  and  have  re- 
garded only  the  value  to  the  agricultural 
tenant.  I  think,  with  all  respect  to  the 
Divisional  Court,  that  they  were  wrong. 

Buckley,  L. J. — The  question  in  this  case 
is,  in  my  judgment,  covered  by  authority  to 
be  found  in  decisions  of  this  court  and  of 
the  House  of  Lords.  The  question  is, 
what  is  the  true  principle  of  assessment  of  a 
sewage  farm  which  belongs  to  a  sewerage 
board  and  is  by  them  demised  to  a  tenant? 
The  terms  of  the  lease  are  that  the  tenant 
pays  a  certain  rent  and  is  bound  by  cove- 
nants, the  short  effect  of  which  is  that  he 
will  so  deal  with  the  sewage  as  to  remove 
all  excrementitious  matter  and  deodorise 
and  purify  it.  In  every  question  of  rating 
the  principle  which  is  to  be  followed  is,  I 
think,  abundantly  plain.  I  read  it  from 
Lord  Herschell's  words  in  the  Urith 
Case,  supra,  where  he  says :  "  Whether  the 
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premises  are  in  the  occupation  of  the  owner 
or  not,  the  question  to  be  answered  is :  Sup- 
posing they  were  vacant  and  to  let,  what 
rent  might  reasonably  be  expected  to  be 
obtained  from  them  "  f  The  question  is  not, 
as  was  stated  in  J?,  v.  Ehymney  Bail,  Co,, 
tvproy  what  is  the  remunerative  value  of 
the  premises  to  the  occupier,  but  what  is 
the  rateable  value  of  the  premises  upon 
that  footing.    Lord  Eshbb,  ra  the  BurUm 
Com,  $upray  says  :  *'  The  question  under  the 
statute   is   not   whether   a   tenant   could 
occupy  at  a  profit,  but  whether  a  tenant 
coula  be  found   willing   to   pay  a  rent.^ 
Hie  rateable  value  and  the  value  to  the 
occupier  may  be  the  same,  but,  if  they  are 
not,  the  rent  which  the  hypothetical  tenant 
would  {^ve,  and  not  the  rent  which  the 
tenant  m  occupation  is  giving,  is  the  true 
measure,  although  the  actual  rent  is,  of 
oourse,  valuable  in  assisting  the  court  to 
determine  what  is  the  fair  value  of  the  pre- 
mises within  s.  1  of  the  Parochial  Assess- 
ments Act,  1836.    I  will,  in  the  first  place, 
apply  to  this  case  that  test.    Now.  what  is 
the  rent,  so  to  speak,  the  value  wnich  this 
tenant  is  paying  \    He  is  not  merelv  paying 
rent.    His  obligations  towards  the  landlord 
are  that  he  will  pay  his  landlord  a  certain 
rent,  and  that   he  will   perform  for   the 
benefit  of  his  landlord  a  certain  covenant,  a 
covenant  to  deal  with  the  sewage  so  that  it 
shall  become  inodorous.    The  latter  obliga- 
tion cannot  be  disregarded.    It  is  a  factor 
which  may  result  in  a  pecuniary  sum,  or  it 
may  not    But  the  fact  is,  that  his  obliga- 
tions to  his  landlord  are  to  pay  him  the 
rent  and  to  discharge  a  liability  which  the 
sanitary  authority  is  under  in  respect  of 
dealing  with  the  sewage.     Further,  if  the 
premises   are   capable   of   producing  two 
Denefits,  and  the  one  benefit  is  taken  by 
the  lessee  and  the  other  by  the  lessor,  it  was 
decided  in  the  Rhymney  Casey  ^tipm,  that  the 
tenant,  who,  of  course,  as  occupier  is  rate- 
able in  respect  of  the  premises,  is  to  be 
assessed  not  merely  upon  that  benefit  or 
profit   or   annual  value  of   the   premises 
which  he  receives  as  tenant,  but  upon  the 
aggregate  value  of  the  annual  benefit  which 
the  lessor  and  the  tenant  receive,  and,  upon 
this  footing,  that  if  those  premises  were 
vacant  and  to  let,  and  you  sought  for  the 
hypothetical  tenant,  you  would  find  in  that 
state  of  facts  that  the  hypothetical  tenant 
would  be  prepared  to  pay  a  rent  measured 
by  the  two  benefits — that  eigoyed  by  the 
tenant  and   that  enjoyed  bv  the   lessor. 
That  was  decided  in  the  Bkymney  Case^ 
which  followed  the  Mersey  Docks  Trustees  v. 
Cameron  (1866),  29  J.  P.  483  ;  11  H.  L.  Cas. 
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443.    So  far  I  have  dealt  with  the  matter 
on  the  bans  of  the  actual  rent  paid  b^  the 
tenant.    That,  however,  is  a  test  which  is  not 
an  exhaustive  way  of  measuring  the  asocfls 
ment    The  proper  measure  is,  as  stated  by 
Lord  HsBSCHKLL,  assume  the  premises  to 
be   vacant,   what  would    a    hypothetical 
tenant  give  ?  and  next  comes  this  principle, 
that  in  seeking  your  hypothetical  tenanti  as 
decided  in  B.  v.  SchM  Board  for  London^ 
suproj  and  again  in  Mayor  qf  aurUm-upon- 
Trent  v.  Burton-upanrTrent  Union,  supra, 
both  of  which  cases  were  approvea  in  the 
House  of  Lords  in  the  Brith  Case,  supra,  ^oa 
are  to  regard  the  owner  of  the  land  as  h&ng 
amongst  the  class  of  possible  tenants  of 
the  premises.    I  was  surprised  to  hear  from 
Mr.  Byde  in  the  argument  that  these  oases 
do  not  apply  where  the  owner  is  not  in 
occupation.    It  appears  to  me  that  argu- 
ment is  directly  in  the  teeth  of  the  language 
of  Lord  Hebschell,  in  the  House  of  £0108, 
which  I  have  already  read,  where  he  says 
([1893]  A.  C.  688):    ''Whether  the  pre- 
mises are  in  the  occupation  of  the  owner  or 
not  the  question  to  be  answered  is."  and  so 
on.    It  seems  to  me  quite  plain  from  the 
decision   of   the    House   of^  Lords    that, 
although  the  owner  is  not  in  occupatiooj 
he  is  to  be  regarded  as  amonsst  the  dass  of 
hypothetical  tenants.    Now  here  we  have  a 
board  which  owes  a  statutory  duty.    That 
is  a  case  which  has  arisen  in  two  instances, 
the  School  Board  for  London  Com,  supra, 
and  the   Burton  Case,  supra.     A  public 
body  owes  a  statutory  dut^,  and  for  the 
performance  of  that  duty  it  is  necessary  for 
it  to  own  land.    To  ascertain  the  rateable 
value  of  the  premises  you  must  estimate  as 
best  you  can  what  rent  the  hypothetical 
tenant  would  pay,  including  in  the  class  of 
hypothetical  tenants  the  owner  of  the  land. 
Let  me  suppose  that  the  sewerage  board  in 
this  case  wanted  premises  for  the  disposal 
of  their  sewage,  and  iu;ain   I  will  make 
two  hypotheses.    Firsts  I  will  suppose  that 
the   sanitary   authority  of    an  adjoining 
parish  had  already  laid  out  a  sewage  farm, 
that  they  had  put  up  the  plant,  and  that 
the  whole  thing  was  ready  there,  and  that 
they  did  not  want  it  because  they  had 
established  another  system,  and  that  the 
system  which  was  being  valued  was  to  let, 
what  rent  would  they  expect  to  set  and  what 
rent  would  this  sewerage  boara  be  willinff 
to  pay  under  those  circumstances  f    Would 
it  or  would  it  not  be  measured,  amon^t 
other  things,  by  this,  that  the  authority, 
wanting  to  let  had  expended  £10,000  on 
the  plant  t  I  answer, "  certainly,  yes ; "  they 
would  say :  *'  It  cost  us  £10,000  to  put  up 
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the  plant ;  we  want  a  proper  return  upon 
that — say  3  per  cent. ;  then  there  ia  the 
value  of  the  land  as  agrioultural  land.  That 
is  80  much,  and  the  rent  we  shall  ask  will 
be  measureid  bv  the  aggregation  of  those 
things."  Would  the  sewerage  board  who 
are  minded  to  take,  pay  that  rent? 
Obviously  they  would  if  the  figures  were 
reasonable,  beo^iuse  their  alternative  would 
be  to  take  other  land  and  spend  the  £10,000 
themselves  with  the  result  of  producing  the 
same  pecuniary  effect.  Then  that  hypo- 
thetical tenant  would  pay,  I  apprehend,  a 
rent  measured  by,  amongst  other  things, 
the  cost  of  putting  up  the  plant.  It  has 
further  been  pressed  upon  us  here  that 
paragraph  9  of  the  case  states  that  the 
rent  which  the  tenant  is  paying  is  more 
than  it  would  be  if  he  did  not  get  the 
manurial  value  of  the  sewage.  I  am  not 
sure  that  that  means  after  taking  into 
account  the  annual  incidence  of  the  per- 
formance of  the  covenants,  but  I  will  assume 
that  it  does.  Let  me  supnose  the  facts  to 
be  that  the  farm  if  it  aid  not  get  the 
sewage  would  be  worth  £400  a  year,  but 
that  as  manured  with  the  sewage,  it  is 
worth  £490  a  year,  and  that  the  plant  is  so 
good  and  so  inexpensive  to  work  that  it 
only  costs  £5  a  year  to  work.  Of  course, 
the  cost  of  the  covenant  is  trifling  there; 
the  rent  is  increased  by  a  large  figure. 
Under  these  circumstances,  would  it  be 
right  to  disregard  the  fact  that  the  plant 
had  cost  £10,0001  The  question  is  not 
what  is  the  actual  cost  of  working  the  plant, 
but  what  is  the  annual  incidence  of  the 
charge  which  is  incurred  by  reason  of  the 
fact  that  capital  has  been  sunk  in  erecting 
the  plant,  and  to  that,  of  course,  must  be 
added  the  annual  charge  for  working  the 
plant.  It  seems  to  me  that  necessarily  you 
must  take  into  account  in  proper  form, 
whatever  that  may  be,  the  fact  that  that 
plant  was  erected  at  a  certain  cost.  For 
these  reasons,  it  seems  to  me,  that  the 
quarter  sessions  went  wrong  in  the  principle 
upon  which  they  assessed  these  premises. 
I  take  it  from  paragraph  12  of  the  case, 
^  We  held  that  the  actual  sum  paid  by  the 
appellant"— that  is  to  say,  by  tne  tenant — 
^'was  the  true  basis  U]X)n  which  the  said 
hereditament  should  be  rated."  That  state- 
ment proceeded  on  the  rent  onlv.  I  do  not 
wish  to  press  that  too  far ;  tne  relevant 
passage  is  what  follows  it,  "and  that  we 
ought  not  to  take  into  account  the  annual 
value  of  the  advantages  and  facilities  ac- 
cruing to  the  sewerage  board  in  connection 
with  the  said  plant,  and  we  reduced  the 
said  rate  accordingly."    I  find  they  are  say- 
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ing  'that  they  have  disregarded  as  a  factor 
the  annual  value  which  the  sewerage  board 
would  get  b^  the  advantage  of  the  tenant 
utilising  their  plant  so  as  to  render  their 
sewage  inodorous,  a  statutory  duty  which 
they  have  to  perform.  In  my  opinion,  they 
ought  to  have  taken  that  into  account.  For 
these  reasons  it  seems  to  me  that  the  order 
ought  to  be  quashed  and  the  matter  ought 
to  go  back  for  a  fresh  assessment  upon  the 
principles  laid  down  by  this  court. 

Appeal  allotted. 

Solicitors  for  the  assessment  committee : 
J.  Mitchell,  for  H.  Taylor,  Wolverhampton. 

Solicitors  for  Davies  :  Dennison,  Home  & 
Co.,  for  Geo.  Green,  Cradley  Heath. 
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Janucvry  28,  29,  30, 1907. 

(Before  Vauohan  Williams,  Faewbll 
and  BucKLBT,  L.JJ.) 

Gbeat  Cbntbal  Rail.  Co.  v.  Bakbuey 
Union  Assessment  Committee. 

Poor   rate  —  Assessment  —  Railway  —  Line 
connecting     two     railway     systems- 
Enhancement  of  main   line  traffic  — 
Basis  of  valuation— Parochial  principle 
.    —Interest  on  cost  of  construction. 

A  short  railtoay  line  connecting  the  Great 
Central  Railway  system  vnth  the  Great 
Western  Railvfay  system  was  recently 
constrttcted  by  the  Chreai  Central  Bail- 
Vfay  Compam,y^  in  accordance  with  an 
arrangement  vnth  the  Great  Western 
Railway  Company^  for  the  more  con-- 
venient  interchange  of  traffic,  with 
money  advanced  to  them /or  the  purpos4 
by  the  Cheat  Western  Ratltoay  Company 
at  Zh  per  cent,  interest.  Tm  traffic  on 
the  fink  line  wholly  consisted  of  through 
traffic  from  the  Great  Central  Railtoay 
to  the  Great  Western  and  vice  versa, 
and  the  value  of  the  line  depended  on 
the  existence  of  the  arrangement  between 
the  two  companies. 

Held,  that  in  the  circumstances  the  rating 
authority  in  ascertaining  the  rateable 
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Union  Assessment  Committee. 

ffolue  of  the  line  poMtng  through  any 
parttetuar  parish  were  not  bomd  to 
adopt  as  the  sole  basis  of  valuaticn  the 
actual  net  earnings  vnthin  the  parish 
calculated  on  the  mileage  proportion  of 
receipts,  hut  were  entitlea  to  take  into 
account  as  an  element  qf  calculation  the 
interest  on  the  cost  of  the  construction 
of  the  line. 

Appeal  from  a  decision  of  the  Divisional 
Court  upon  a  case  stated  by  the  court  of 
quarter  sessions  for  Oxfordshire  (reported 
70  J.  P.  38 ;  [1906]  1  K.  R  697).  Th©  case 
was  as  follows : 

1.  The  appeal  is  against  a  poor  rate  made 
on  May  19th,  1904,  for  the  parish  of 
Wardington^  in  which  that  part  of  the 
ai>pellants'  line  of  railway  which  lay  in  the 
said  parish  was  rated  at  £1,390  gross 
estimated  rental  and  £790  rateable  value. 

2.  The  total  length  of  the  said  line,  which 
runs  from  the  parish  of  Eydon,  in  the 
county  of  Northampton,  to  the  parish  of 
Warkworth,  in  the  county  of  Oxford,  is 
8  miles  18  chains,  of  which  1  mile  47  chains 
are  in  the  parish  of  Wardington.  This  line 
of  8  miles  18  chains  is  connected  at  the 
northern  end  with  the  appellants'  line  at 
Woodford,  and  at  the  southern  end  with 
the  line  of  the  Great  Western  Railway 
Company  at  Banbury,  thus  forming  a  main 
line  route  from  the  north  to  the  south  and 
west  of  England. 

3.  The  line  was  constructed  by  the  appel- 
lants in  accordance  with  an  arrangement 
made  by  the  Great  Western  Railway  Com- 
pany for  the  more  convenient  interchange 
of  traffic,  and  under  the  powers  of  the  Great 
Central  Railway  Act,  1897,  and  was  opened 
for  traffic  in  1900.  The  said  Act  may,  if 
necessary,  be  referred  to,  and  shall  be 
deemed  to  form  part  of  this  case. 

4.  The  cost  of  constructing  the  line  was 
approximately  £280,000 ;  and  in  pursuance 
of  the  said  arrangement,  and  under  the 
provisions  of  the  said  Act,  the  Great 
Western  Railway  Companv  advanced  to  the 
appellants  the  said  sum  of  £280,000,  at  the 
rate  of  interest  of  3l  per  cent,  per  annum. 
It  was  not  suggested  that  there  had  been 
any  change  in  the  conditions  affecting  the 
two  companies  since  the  passing  of  the  said 
Act 

5.  The  map  or  plan  which  accompanies 
this  case,  and  is  to  be  deemed  part  of  it 
(coloured  as  thereon  described),  shows  the 
through  communications  on  the  appellants' 
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and  the  Great  Western  Railways  between 
the  northern  towns  and  the  soutib  and  west 
of  England. 

6.  There  are  no  stations  or  sidings  on  the 
line,  nor  does  the  line  ori{;inate  any  traffia 
The  whole  traffic  on  the  said  line  consists  of 
through  traffic  passing  from  the  appellants' 
system  to  that  oi  the  Great  Western  Railway 
Company,  and  vice  versa. 

7.  It  was  admitted  that  persons  or  com- 
panies other  than  the  appellants  and  the 
Great  Western  Railwav  Company  could  not 
be  found  to  acquire  the  line.  It  was  not 
disputed  that  the  only  advantage  or  use  of 
the  line  to  the  appellants  and  the  Great 
Western  Railway  Company  arises  during 
the  existence  of  an  agreement  for  the 
mutual  interchange  of  traffic,  and  that  in 
the  absence  of  such  an  agreement  the  line 
would  be  of  no  value,  and  could  not  be 
let  to  either  the  appellants  or  the  Great 
Western  RaUway  Company. 

8.  For  the  appellants  it  was  contended 
that  inasmuch  as  the  line  is  an  integral 
portion  of  the  undertaking  of  the  appellants 
Its  rateable  value  in  the  parish  of  Ward- 
ington must  depend  on  the  actual  net 
earnings  of  the  line  within  the  parish,  such 
earnings  being  obtained  owing  to  the 
mutual  agreement  for  interchange  of  traffic 
above  mentioned,  and  that  to  ascertain 
such  net  earnings  there  must  be  allocated 
to  the  line  in  the  parish  a  mileage  propor- 
tion of  all  rates  and  fares  received  oy  the 
appellants  and  the  Great  Western  Radway 
(Jompany  for  the  whole  journey  in  respect 
of  all  traffic  passing  over  the  line,  and  from 
the  receipts  so  ascertained  there  must  be 
deducted  the  usual  and  proper  allowances 
for  working  expenses,  Government  dutv, 
rental  of  stations  separately  assessed,  trade 
profits,  interest  on  tenant's  capital^  and  the 
statutory  deductions  for  maintenance  and 
renewal.  Assessed  on  this  principle  the 
ag^reed  rateable  value  of  the  line  is  £64  per 
mile  and  the  rateable  value  of  the  hnc 
within  the  parish  of  Wardington  is  £102. 

9.  For  the  respondents  it  was  contended 
that  the  assessment  committee  in  ascertain- 
ing the  rateable  value  of  this  property  were 
entitled  to  take  into  account  the  d|  per 
cent  interest  paid  by  the  appellants  to  the 
Great  Western  Railway  Company  on  the 
sum  of  £280,000  advanced  by  the  latter  to 
the  appellants  for  the  purpose  of  con- 
structmg  the  line  in  question  m  accordance 
with  the  Great  Central  Railwav  Act,  1897, 
and  that  the  said  interest  might  properly 
be  regarded  as  evidence  of  the  rent  which 
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either  the  appellants  or  the  Great  Western 
Kailwajr  Company  were  prepared  to  pay  for 
the  said  line,  and  that  as  such  it  was 
uncontradicted  that  the  said  interest,  being 
at  the  rate  of  far  more  than  £1,000  per 
mile,  was  evidence  that  the  appellants 
would  be  willing  to  give  a  rent  for  the  line 
in  the  parish  sufficient  to  support  the  rate 
appealed  against,  and  that  the  geographical 
position  of  the  said  line,  as  shown  bv  the 
said  plan,  indicated  that  the  said  line  had  a 
value  apart  from  the  actual  net  earnings  on 
the  said  line,  and  in  the  alternative  that 
the  said  line  might  reasonably  be  expected 
to  let  to  the  appellants  or  to  the  Great 
Western  Railway  Company  at  a  percentage 
of  the  gross  receipts  carried  on  the  said  line 
which  would  justify  the  assessment  appealed 
against 

10.  We  overruled  the  contention  of  the 
appellants  that  the  mileage  proportion  of 
receipts  should  be  the  sole  basis  of  valua- 
tion. We  held  that  interest  on  the  cost  of 
construction  of  the  line  was  a  matter  which 
we  were  entitled  to  take  into  account  as  an 
element  of  calculation  in  ascertaining  the 
rateable  valu&  and  having  so  taken  it  into 
account,  we  determined  that  the  property 
would  properly  be  assessed  at  £1,390  gross 
estimated  rental  and  £795  rateable  value. 

11.  The  question  for  the  opinion  of  the 
court  is  whether  the  appellants  are  right 
in  their  contention  that  the  rateable  vsJue 
of  the  line  within  the  parish  should  be 
ascertained  in  accordance  witii  the  principle 
stated  in  paragraph  8  of  this  case,  or  whether 
in  the  particular  circumstances  herein  stated 
the  interest  on  the  cost  of  construction  of 
the  line  is  an  element  which  might  properly 
be  taken  into  account  in  ascertaining  the 
rateable  value. 

12.  It  is  affreed  that  if  the  court  shall  be 
of  opinion  that  the  appellants  are  right  in 
their  contention  the  apoeal  shall  be  allowed, 
and  the  assessment  of  the  line  within  the 
parish  reduced  to  £693  ffross  estimated 
rental  and  £102  rateable  value. 

(Signed)       William  R.  Anson, 
Chairman. 

The  Divisional  Court  (Lawrance  and 
Ridlet,  J  J.)  allowed  the  appeal,  and  held 
that  in  asc^taining  the  rateable  value  of 
the  line  within  the  parish  the  interest  on 
the  cost  of  construction  ought  not  to  be 
taken  into  account  The  assessment  com- 
mittee now  appealed  to  the  Court  of 
Appeal. 
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W,  Ryde  and  CecU  Walsh  (with  them 
Kon8tam)j  for  the  assessment  committee. — 
The  small  profits  earned  on  this  particular 
part  of  the  line  cannot  be  treated  as  the 
test  of  the  rateable  value,  because  this  link 
line  was  constructed  not  for  the  purpose  of 
fostering  local  traffic,  for  it  contains  no 
station,  but  for  the  purpose  of  Joining  two 
main  lines  together.  The  object  was  to 
divert  traffic  from  the  Great  Northern  and 
South  Western  Railways  to  the  Great 
Central  and  Great  Western,  and  thus  to 
secure  to  those  two  companies  trunk  line 
traffic  which  otherwise  they  would  not  have 
got  Therefore  the  quarter  sessions  in 
assessing  this  part  of  the  line  were  quite  right 
in  taking  into  account  extraneous  circum- 
stances, and  in  not  limitiug  themselves  to 
the  net  earnings  in  the  parish.  Under  the 
Parochial  Assessments  Act,  1836,  the  test  is 
not  the  profit  which  the  occupier  would  get, 
buttherentwhichahypotheticaltenantwould 
be  willing  to  pay.  Take,  for  example,  the 
case  of  a  dwelling-house  where  there  can  be 
no  question  of  profit.  No  doubt,  where  the 
premises  are  occupied  for  the  purpose  of 
making  a  profit,  the  existence  of  profit  and 
the  quantum  of  profit  are  material  in  ascer- 
taining the  rateable  value,  and  it  is  said 
that  the  profit  to  be  made  out  of  the  line  is 
the  test  of  the  rent  which  any  railway 
company  would  be  willing  to  pay  for  it ; 
but  it  does  not  follow  that  because  the 
profits  of  the  whole  are  the  measure  of  the 
rent  of  the  whole  therefore  the  profits  of 
the  portion  passing  through  any  particular 
parish  are  the  measure  of  the  rent  of  that 
particular  portion.  Suppose  a  piece  of  line 
on  which  owing  to  a  tunnel  or  bad  gradients 
the  expenses  swallowed  up  all  the  receipts^ 
could  it  be  said  that  it  had  no  rateable 
value,  although,  for  example,  that  particular 
piece  of  line  might  be  necessary  to  enable 
the  company  to  obtain  its  continental 
traffic?  So  here  the  inducement  to  the 
tenant  is  not  the  profit  on  this  particular 
mile,  but  the  probability  of  its  attracting 
custom  to  the  main  line.  It  may  be  said 
that  if  this  link  line  is  to  be  rated  on  the 
profits  it  will  bring  to  the  main  line  that 
will  be  taking  the  profits  twice  over.  The 
answer  to  that  objection  is,  that  in  assessing 
the  rateable  value  of  the  whole  line  some 
deduction  must  be  made  in  re8i)ect  of  the 
unprofitable  branches  exactly  as  is  done  in 
the  case  of  stations,  which  in  themselves 
earn  nothing.  The  test  is  the  rental  value, 
and  in  this  particular  case  the  mileage 
proportion  of  profits  is  not  the  measure  of 
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the  rental  value,  and  the  (quarter  sessions 
were  justified  in  taking  the  interest  on  the 
cost  of  construction  as  some  evidence  of  the 
rent  which  either  of  the  two  companies  in 
question  would  be  willing  to  pay  for  this 
piece  of  line;  and  if  tS&t  was  a  matter 
which  the  sessions  could  properly  take  into 
account,  this  court  will  not  disturb  their 
decision.  No  doubt,  there  is  a  conflict  of 
authority  on  the  point,  but  on  the  balance 
of  authority,  as  well  as  on  general  principles, 
in  assessing  this  piece  of  line,  the  rating 
authority  were  right  in  paying  regard  to 
extrinsic  circumstances,  and  in  not  relying 
solely  on  the  profits  earned  in  the  parish 
(£.  V.  Kingminford  Overseers  (l827)^ 
7  B,  &  C.  336;  B.  v.  GrecU  Western  Bail. 
Co.  {18Jfi\  6  Q.  B.  179 ;  B.  v.  ZonAw, 
Briahton  cmd  South  Coast  Bail.  Co.  (1851\ 
16  Q.  B.  313,  ZiSO ;  B.  v.  Grand  Junction 
Bail.  Co.  (18U\  4  Q.  B.  18,  36 ;  B.  v.  New 
Biver  Company  {1813),  1  M.  <fe  S.  (K)3 ; 
B.  v.  Great  Western  Bail.  Co.  {1852\ 
16  Q.  B.  379, 1086  ;  Newmcurket  Bail.  Co.  v. 
St.  Andreu/s  the  Less,  Cambridge  (1864), 
3  £.  &  B.  94 ;  South  Eastern  Bail.  Co.  v. 
Dorking  Overseers  (1854),  3  £.  <fe  B.  491  ; 
B.  V.  West  Middlesex  Waterworks  (1869), 
1  El.  <fe  El.  716 ;  B.  v.  Bastem  Counties 
BaU.  Co.  (1854\  23  L.  J.  M.  C.  96  n. ; 
London  and  North  Western  BaU.  Co.  v. 
Cannock  Churchufardens  (1863),  28  J.  P. 
181 ;  Great  Eastern  BaU.  Co.  v.  Baughley 
Churchwardens  (1866),  30  J.  P.  438  ; 
L.  R.  1  Q.  B.  666;  B.  v.  Llantrissant 
Overseers  (1869),  L.  R.  4  Q.  B.  364 ;  S.  C, 
fi46  nom.  Great  Western  BaU.  Co.  v.  Llan- 
trissant Overseers  (1869),  33  J.  P.  613  ;  B.  v. 
London  and  North  Western  BaU.  Co.  (1874), 
38  J.  P.  246 ;  L.  R  9  Q.  B.  134 ;  B.  v. 
Scho(d  Board  for  London  (1886),  60  J.  P. 
419 ;  17  Q.  B.  D.  738  ;  London  and  North 
Western  BaU.  Co.  v.  Irthlinghorough 
Churchwardens  (1876),  40  J.  P.  790; 
North  and  South  Western  Junction  BaU. 
Co.  V.  Brentford  Union  (1887),  61  J.  P. 
772 ;  18  Q.  B.  D.  740 ;  (1888\  13  App.  Cas. 
692 ;  Great  Western  Bail,  Co.  v.  llminster 
Overseers  (1881),  4  Knight's  L.  Q.  Rep.  99  n. ; 
Horncastle  BaU.  Co.  v.  Cheat  Northern 
BaU.  Co.  (before  Grantham  and  Chan- 
NELL,  JJ.,  June  20th,  1900,  unreported) ; 
Mersey  Docks  and  Harbour  Board  v. 
Birkenhead  Union  (1901),  66  J.  P.  679; 
[1901]  A.  C.  176). 

Balfour  Browne,  K.C.   (with   him    Sir 
E.  Boyle,  K.C.,  and  Snagge),  for  the  rail- 
way company.— In  all  the  cases  which  have 
proceeded  on  the  footing  of  contributive 
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value  there  has  been  the  element  of 
competition  which  is  absent  from  this  case. 
Here  the  Divisional  Court  has  adopted  the 
ordinary  principle  followed  in  the  rating  of 
railways  as  explained  in  paragraph  8  of  the 
case.  The  question  is,  what  can  the  railway 
company,  having  regard  to  the  receipts  and 
expenses,  afford  to  pav  for  the  occupation 
of  this  piece  of  line?  The  argument  on 
behalf  of  the  rating  authority  confuses  two 
classes  of  cases,  viz.,  the  class  where 
the  undertaking  is  worked  for  proQt  and 
the  class  where  the  undertaking  is  worked 
for  convenience,  as  in  the  case  of  sewage 
works.  That  (ustinction  is  insisted  upon 
by  Lord  Hsrschell  in  London  CownUt 
CowncU  V.  Erith  Overseers  (189SX  57  J.  R 
821 ;  [1893]  A.  C.  662,  692.  It  is  said  that 
because  this  line  does  not  earn  enough  to 
give  the  authority  a  good  rateable  value  it 
must  be  put  in  the  category  of  non-profit- 
earning  undertakings,  and  a  different  test 
applied,  viz.,  interest  on  the  capital  cost  of 
construction.  But  part  at  any  rate  of  the 
benefit  arising  from  this  line  goes  to  the 
Great  Western  Company  and  the  Qreat 
Central  Company  cannot  be  rated  for  that. 
Further,  the  cost  of  construction  and  the 
method  by  which  the  railway  company 
raises  the  money  to  defray  that  cost  cannot 
bear  upon  the  question  what  rent  a  tenant 
would  give.  If  the  Great  Central  had 
raised  the  monev  itself  from  the  public  it 
might  have  had  to  pay  a  much  higher 
percentage,  because  its  credit  is  not  equal 
to  that  ot  the  Great  Western.  That  is 
sufficient  to  show  that  interest  on  the  coet 
of  construction  cannot  properly  be  taken 
into  consideration.  Moreover  the  liability 
which  the  Great  Central  has  incurred  to  the 
Great  Western  is  incurred  not  for  the 
present  but  for  the  future  value  of  the  line, 
and  on  that  ^ound  also  it  would  be  wrong 
to  take  the  interest  into  consideration  in 
ascertaining  what  a  tenant  would  be  likely 
to  pay  by  the  year.  In  non-profit-earning 
concerns  different  considerations  arise,  but 
here  profit  is  what  the  tenant  is  aiming  at, 
and  profit  is  what  he  is  {laying  rent  for. 
No  doubt,  in  the  case  of  stations  and  storage 
sidings,  not  interest  on  the  cost  but 
structural  value  is  to  be  taken  into  con- 
sideration, because  those  parts  of  the  under- 
taking are  incapable  of  earning  profits ;  bot 
this  principle  nas  never  been  applied  to 
those  parts  of  the  undertaking  which  are 
capable  of  earning  profits,  and,  inasmuch  as 
this  particular  line  is  an  earning  part  of  the 
undertaking,  it  matters  not  whether  the 
profits  are  high  or  low.    The  evidence  on 
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wfakh  the  quarter  sessions  proceeded  is  not 
admiasible,  because  this  particular  line  is  an 
integral  part  of  the  undertaking  and  must 
be  rated  m  the  same  way  as  the  rest  of  the 
undertaking.  If  a  rent  were  paid  for  this 
hwsL  prima  faeiey  that  would  be  the  best 
evidence  of  the  ratable  value,  but  interest 
on  cost  of  construction  has  never  been  taken 
as  a  test  in  the  case  of  a  profit-earning 
concern. 

Vauohan  Williams,  L.J.— This  is  an 
a|>peal  from  a  decision  of  the  King's  Bench 
Division  in  a  rating  case,  the  judgments 
being  delivered  by  Lawbance  and  Ridlet, 
J  J.  In  mv  judgment  this  appeal  ought  to 
be  allowed.  I  agree  with  many  of  the 
observations  of  the  learned  judges  who  de- 
cided this  case,  and  if  the  contention  of  the 
assessment  committee  had  been  that  which 
thoee  two  learned  judges  assumed  it  to 
have  been,  it  seems  to  me  that  their  deci- 
sion would  have  been  perfectly  right ;  but, 
in  my  jud^ent  .they  really  did  not  take 
the  contention  to  be  that  which,  according 
to  the  statement  of  the  case  by  toe  court  of 
quarter  sessions,  it  really  was.  [His  lord- 
uiip  read  the  statement  of  the  contention 
of  the  assessment  committee  from  the 
special  case  and  continued :]  It  is  to  my 
mind  plain  when  one  reads  that  statement 
that  the  assessment  committee  did  not  con- 
tend that  the  3^  per  cent,  interest  paid  on 
the  £280,000  was  to  be  taken  as  the  measure 
of  the  rent  which  the  hypothetical  tenant 
might  be  expected  to  pay ;  they  only  con- 
tended that  it  was  an  element  of  cndcula- 
tion  which  the  court  of  quarter  sessions 
could  not  properly  exclude  as  being  irreve- 
lant^  but,  on  the  other  hand,  were  entitled 
to  take  it  into  consideration,  as  in  fact  they 
did.  It  is  not  only  that  the  assessment 
committee  did  not  contend  that  the  interest 
on  the  £280,000  was  the  measure,  but  also 
that  when  the  court  of  quarter  sessions 
came  to  deal  with  the  matter,  they  did  not 
treat  the  3^  per  cent  on  the  £280,000 
as  being  the  measure.  But  when  I  read 
the  judgment  of  Lawbance,  J.,  it  seems  to 
me  that  he  thought  that  the  court  of  quarter 
sessions  decided  the  case  in  favour  of  the 
assessment  committee  upon  the  basis  that 
the  interest  was  the  measure.  He  says 
this:  **Then  an  Act  of  Parliament  was 
obtained  for  the  making  of  the  line  by  the 
Great  Central  Companjr,  and  in  order  to 
find  the  capital  for  making  it,  it  was  agreed 
between  them  and  the  Great  Western  Com- 
pany that  the  latter  should  advance  the 
sum  of  £280,000  at  the  rate  of  3^  per  cent. 
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interest    That  having  been  carried  out,  the 
question  arises  as  to  what  is  the  proper 
principle  on  which  this  short  piece  of  Ime 
18  to  be  assessed.    It  is  nothing  more  than 
a  link  which  connects  the  two  systems,  and 
it  has  no  station  on  it,  nor  any  means  of 
contributing  anything  to  the  railway  profits 
by  itself.     It  was  contended  by  the  appel- 
lants that  the  rateable  value  must  depend 
upon  the  actual  net  earnings  of  the  line 
within  the  parish,  while  the  respondents, 
on  the  other  nand,  contended  that,  inasmuch 
as  the  appellants  had  agreed  to  pay  3^  per 
cent,  on  tne  cost  of  construction,  they  were 
in  fact  paying  a  rent,  and  that  rent  was  the 
true  measure  of  the  annual  value  of  the 
line.      In  my  judgment  the  respondents' 
contention  is  not  correct.''      I  think  that 
that  passaffo  which  I  have  just  read  does 
not  properly  set  forth  what  was  the  con- 
tention of  the  two  parties,  or  the  contention 
of  the  assessment  committee,  upon  which 
they  succeeded  before  the  court  of  quarter 
sessions.    I  have  no  reason  to  doubt  at  all 
that  the  railway  company  did  take  the  view 
that  this  fact  of  the  interest  being  paid  on 
the  £280,000  was  a  fact  which,  if  the  proper 
method  of  calculation  had  been  adopted  by 
the  valuers  and  the  court  of  quarter  ses- 
sions* ought  not  to  have  been  taken  into 
consideration  at  all.    On  the  other  hand, 
the   assessment    committee  seem   to    me 
plainly  enough  to  have  contended,  not  that 
the  interest  was  the  measure,  but  that  it 
was  a  matter  which  could  not  be  excluded 
from  consideration.      Mv  view  is,  that  it 
cannot  properly  be  excluded.  It  is  a  matter 
which,  m  connection  with  other  facts,  may 
properly  be  considered  by  those  who  have 
to  assess  the  rent  which  they  think  the 
hypothetical    tenant   would   pay,   dealing 
with  that  rent  in  accordance  with  the  very 
terms  of  s.  1  of  the  Parochial  Assessments 
Act,  1836.     That  section  says  this  ;  "  No 
rate  for  the  relief  of  the  poor  in  England 
and  Wales  shall  be  allowed  bv  any  iustices, 
or  be  of  any  force,  which  shall  not  oe  made 
upon  an  estimate  of  the  net  annual  value 
of  the  several  hereditaments  rated  there- 
unto ;  that  is  to  say,  of  the  rent  at  which 
the  same  might  reasonably  be  expected  to 
let  from  year  to  year,  free  of  all  usual 
tenants  rates  and  taxes,  and  tithe  commuta- 
tion   rentcharge,   if   any,  and   deducting 
therefrom  the  probable  average  annual  cost 
of  the  repairs,  insurance,  and  other   ex- 
penses, if  any,  necessary  to  maintain  them 
in  a  state  to  command  such  rent."  Now,  it  is 

Suite  plain  that  when  you  come  to  consider 
tie  amount  of  the  rent  that  a  hypothetical 
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tenant  would  pay  in  the  case  where  the 
hereditament  in  question  is  a  part  of  a 
great  industrial  undertaking,  you  cannot 
arrive  at  a  figure  with  any  mathematical 
certainty ;  it  always  must  be  a  matter  for 
speculation  more  or  less.  Of  course,  you 
start  with  the  absolute  rule  that  that  which 
you  have  to  value  is  the  hereditament  in 
the  parish,  and  you  have  to  ask  yourself 
what  the  h)ri)othetical  tenant  would  be 
likely  to  be  willing  to  pay  for  the  privilege 
of  occupying  that  hereditament  as  a  tenant 
by  the  year,  and  when  you  are  asking  that 
question  in  the  case  of  these  industrial 
undertakings,  you  have  to  ask  yourself 
really  what  are  the  profits  which  the  hypo- 
thetical tenant  would  enable  himself  to 
receive  by  the  occupation  of  this  heredita- 
ment. It  is,  of  course,  true  that  profits,  as 
suchj  are  not  rateable ;  what  you  have  to 
consider  is  the  tenancy  of  the  land.  But 
when  you  come  to  deal  with  the  value  to  a 
hypothetical  tenant  of  a  hereditament  which 
is  part  of  a  great  industrial  undertaking, 
and  especiallv  if  it  is  part  of  a  great  indus- 
trial undertaking  whicn  extends  outside  the 
limits  of  the  particular  parish  in  question, 
you  have  a  very  difficult  question  to  answer 
in  fixing  the  rent  which  the  hypothetical 
tenant  might  be  expected  to  pay.  But  in 
practice  you  do  take  into  consideration  the 
gross  returns  which  he  may  be  expected  to 
take,  and  also  the  deductions  from  those 
gross  returns,  before  you  arrive  at  the  net. 
In  practice,  therefore,  you  do  take  into  con- 
sideration in  cases  of  this  sort,  as  distin- 
guished, shall  I  sav,  from  the  oniinarv  case 
of  a  residential  house,  profits,  altnough 
profits  are  not  in  themselves  rateable.  So 
far  I  have  been  only  stating  matters  as  to 
which  there  is  no  dispute  at  all.  I  hope 
that  I  have  stated  them  with  reasonable 
accuracy,  but  when  one  is  stating  matters 
that  are  in  no  way  in  dispute,  one  is  apt 
occasionally  to  leave  out  some  essential 
which  ougnt  to  have  been  stated,  eidier  as 
a  characteristic  or  as  a  qualification.  I 
hope  that  I  have  not  done  so.  As  I  have 
already  said,  these  difficulties  gave  a  great 
deal  of  trouble  Uy  the  courts  after  great  in- 
dustrial undertakings  came  into  existence, 
and  canal  and  railway  companies  especially, 
who  were  the  occupiers  of  nereditaments  in 
various  parishes,  raised  the  question  as  to 
what-  was  the  proper  assessment  to  make 
in  respect  of  the  properties  occupied  by 
them.  The  parochial  system  was  adopted, 
and  in  working  out  the  parochial  system 
it  was  found  convenient  to  deal  with  the 
total  profits  of  the  company  and  to  divide 
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them  on  a  mileage  principle,  and  to  .make 
the  deduction  of  the  expenses  in  the  parish 
in  order  to  arrive  at  the  assessment  But 
it  is  to  be  observed  that  the  legislature  does 
not  lay  down  any  particular  method  which 
is  to  be  of  universal  application  in  the 
assessment  of  the  rateable  value  of  a  here- 
ditament The  determination  of  that  ques- 
tion is,  prima  fcLeit^  a  question  of  fact,  and 
so  long  as  the  overseers  who  have  to  decide 
that  question  of  fact  do  not  include  as  an 
element  of  consideration  matters  that  ought 
not  to  be  included,  or  so  long  as  they  do 
not  exclude  matters  that  ought  to  have 
been  included— provided  they  are  not  guilty 
of  any  wrongful  admission  or  wrongful  ex- 
clusion—the court  leaves  a  discretion  in 
the  overseers  as  to  the  method  which  they 
will  apply  in  the  particular  valuation. 
Now,  questions  have  frequently  arisen  as 
to  what  sort  of  matters  the  overseers  are 
entitled  to  take  into  consideration,  and  one 
question  which  arose  very  early  was  the 
question  how  far  the  overseers  were  entitled 
to  take  into  consideration  profits,  advan- 
tages, or  matters  arbing  outside  the  parish 
in  which  the  hereditament  was  situate.  I  do 
not  mean  to  say  that  the  cases  which  have 
been  decided  upon  this  point  are  uniform  or 
reconcileable.  They  are  not  You  may  put 
down  on  one  side  cases  like  GrtaJt  JSastem 
Bail,  Co,  V.  Haughley  ChurchuKtrdens^ 
supra^  and  GrecU  Western  Bail.  Co.  v.  Lian- 
trtwant  Overseers^  suproj  which  Field,  J., 
felt  himself  bound  to  follow  in  Great  Western 
Bail.  Co.  V.  Ilminster  Overseers^  suora. 
These  cases  certainly  go  a  long  way  to  snow 
that  the  overseers  would  not  oe  .entitled  to 
take  into  consideration  profits  outside  the 
parish  in  which  the  rateable  hereditament 
IS  situate.  But  there  is  a  long  line  of  cases 
to  the  contrary  effect,  of  which  South 
Eastern  Bail.  Go.  v.  Dorking  Overseers^ 
sunroj  may  be  taken  as  an  example.  In 
substance,  those  cases  decided  this — that 
although  you  can  only  take  into  considera* 
tion  the  value  to  the  occupier  of  the  land 
within  the  particular  parish,  if  the  value  of 
that  land  to  him  is  enhanced  by  matters 
outside  the  parish,  those  matters  may  be 
taken  into  consideration  in  assessing  the 
value  of  the  land  to  the  occupier.  I  do  not 
propose  to  read  all  the  cases  at  length. 
They  have  all  been  ^ited  to  us  by  Mr.  Byde. 
To  a  large  extent  the  cases  of  the  type  to 
which  I  am  now  referring  are  set  out  in  the 
argument  of  Mr.  Byde  in  the  report  of  this 
case  before  the  Divisional  Court — eases  of 
the  description  of  London  and  North  fFet- 
tem  Bail.  Co.  v.  Cannock  Chwrehwardens^ 
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supra^  which  is  typical  of  them  all.  In  that 
case  there  was  a  branch  line  which  yielded  no 
profit  of  itself  but  contributed  to  the  traffic 
and  to  the  profit  of  the  main  line,  and  it  was 
held  that  the  branch  ought  to  be  assessed, 
not  merely  in  respect  of  its  own  earnings, 
hni  with  respect  to  its  value  to  the  com- 
pany as  brining  profit  to  the  main  line. 
Blackburn,  J.,  said :  "  What  would  be  the 
elements  of  the  rent?  Why.  amongst 
others,  the  capacity  to  add  to  the  takings 
of  the  main  line.''  And  this  proposition, 
•which  has  thus  been  decided  bv  this  line  ot 
eases,  has  been  affirmed  by  the  House  of 
Lords  in  two  comparatively  modern  cases. 
The  first  is  the  case  of  yortk  and  South 
'.Western  Junetian  Bail,  Co,  v.  Brentford 
Untofij  supra.  I  propose  in  the  first  instance 
to  read  a  passage  from  the  address  of 
Lord  Watson-— not  that  he  differs  in  any 
way  from  that  which  is  said  bv  Lord 
Halsbury  in  the  same  case,  but  be  puts 
the  matter  very  tersel:^.  He  says*  "My 
lords,  there  are  principles  of  valuation 
whicn  depend  on  purely  legal  considera- 
.tiona,  and  any  misapplication  of  these  is 
open  to  correction  by  the  courts.  But 
there  are  also  certain  so-called  principles  of 
valuation  which  are  simply  formuteB  for 
arriving  at  the  solution  of  questions  of  fact, 
which  have  commended  themselves  to 
valuators  of  experience.  There  niav  be 
several  alternative  formulae  of  that  kind, 
all  of  them  capable  of  leading  to  a  just  and 
reasonable  conclusion.  It  is  for  tne  arbi- 
trator, who  is  constituted  the  judge  of  the 
facts,  to  determine  for  himself  which  rule 
of  that  kind  he  will  accept  for  his  guidance." 
What  I  want  to  say  about  that  case,  without 
{;oing  through  a  number  of  cases  at  len^h, 
IS  shortly  this :  that  when  once  you  arrive 
at  the  conclusion  arrived  at  by  the  majority 
of  the  Court  of  Queen's  Bench  in  the 
Dorking  Casey  viz.,  that  you  may  take  into 
consideration  anv  matter  which  a  reasonable 
man  would  think  would  enhance  the  value 
of  the  hereditaments  to  a  hypothetical 
tenant^  you  cannot  upset  a  valuation  made 
by  overseers  merely  on  the  ground  that  they 
have  taken  into  consideration  such  matters. 
The  matters,  of  course,  must  be  reasonably 
relevant  Tnat  is  pointed  out  by  Black- 
burn, J.,  in  London  and  North  Western 
Bail.  Co,y,Irthltngborough  Churchwardens j 
supra.  There  it  was  suggested  that  the 
fact  that  the  structural  cast  of  the  line, 
which  had  been  constructed  some  twenty- 
five  years  before  at  a  cost  of  £17,000  a  mile, 
was  a  matter  which  might  be  reasonably 
treated  as  relevant  upon  the  question  what 
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rent  the  hypothetical  tenant  mi^ht  be 
expected  to  pay.  Blackburn,  J.,  m  that 
case  was  dealing  with  the  contentions  of 
the  appellants  and  the  respondents  and  the 
findings  of  the  court  of  quarter  sessions 
upon  tnese  contentions,  and  he  says  :  *'  I  do 
not  think  we  can  sav  upon  the  fasts,  as  we 
find  them  in  this  badly-stated  case,  that  the 
quarter  sessions  have  been  wrong.    In  the 

Srevious  appeal  concerning  this  line,  we 
etermined  that,  in  consequence  of  the 
competition  of  other  lines,  one  element  for 
fixing  Uie  rateable  value  was  the  enhanced 
traffic  which  the  tenant  would  enjoy  else* 
where.''  That  is  the  matter  which  is  shown 
to  be  properly  an  element  of  consideration 
in  the  Dorking  Case  and  that  line  of  cases. 
Then  he  says:  ^*Now  the  facts  here  are 
found  according  to  the  law  as  we  there  laid 
it  down,"— that  is,  that  you  might  take  into 
consideration  the  enhanced  traffic  which  the 
tenant  would  eryoy  elsewhere — "and  we 
can  only  say  that  the  application  to  such 
a  case  as  this  is  what  we  intended.  There 
is  still  left  the  apportionment  amongst  the 
several  parishes,  aoout  which  our  opinion 
is  not  asked.  The  second  finding  of  the 
quarter  sessions  is,  that  this  line  was  con- 
structed at  a  cost  of  £17,000  per  mile ;  this, 
however,  is  ouite  irrelevant  to  the  question 
of  rating^  which  depends  only  on  what  a 
hypothetical  tenant  would  pay  bjr  the  year. 
Then  the  quarter  sessions  find}  thirdly,  that 
the  gross  earnings  of  the  line  m  this  parish 
were  less  than  the  expenses ;  this  may  be 
right  or  wrong  as  a  matter  of  fact,  but  no 
(question  is  raised  upon  it  for  our  considera- 
tion. In  my  opinion,  the  third  contention 
of  the  respondents,  taken  with,  the  first 
finding  of  the  quarter  sessions  is  perfectly 
right.  When  there  are  no  direct  rateable 
profits,  the  line  in  a  parish,  is  liable  to  be 
rated  on  the  basis  of  receipts  derived  from 
traffic  on  the  other  parts  of  the  line,  and 
this  is  the  test  of  the  hypothetical  tenant's 
rent.  The  respondents  -  second  contention 
is  wrong,  but  the  quarter  sessions  were 
right  in  finding  upon  their  first  and  third 
contention  that  the  appellants  were  properly 
rated  for  their  occupation  of  land  in  the 
respondent  parish  m  proportion .  to  the 
profits  calculated  upon  the  whole  Blisworth 
and  Peterborough  line.  This  was  the 
principle  we  established  in  B,  v.  London 
and  North  Western  Bail.  Co.^  supra,  and 
although  this  may  be  a  stronger  case,  the 
principle  has  been  here  rightly  applied." 
What  I  am  sayinff  here  is  that  when  once 
you  have  established  that  such  evidence  as 
IS  there  described  by  Blackburn,  J.,  is 
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admissible,  it  is  no  ground  for  upsetting 
a  valuation  that  there  might  hare  been 
another  method  of  valuation  adopted,  or 
even  that  the  other  method  of  i^uation 
would  have  been  more  generally  adopted. 
I  understand  that  to  be  the  meaning  of 
what  is  said  by  Lord  Halsbubv  in  Meraey 
Docks  and  Harbour  Board  v.  Birkenhead 
Union^  supra.  He  there  says :  *'  My  lords, 
observations  have  from  time  to  time  been 
made  by  some  learned  judges,  saying  that 
this  should  have  been  done  or  the  other 
should  not  have  been  done  in  rating  cases ; 
but  that  was  not  as  pronouncing  judgment 
upon  the  hiw  of  evidence  as  to  whether  or 
not  such  and  such  a  topic  was  legitimate 
or  not  in  order  to  arrive  at  the  conclusion 
whidi  the  le^slature  had  directed  the 
overseers  to  amve  at,  but  merely  indicating 
what  was  the  ordinary  and  reasonable 
means  of  arriving  at  the  conclusion  at 
which  they  were  bound  to  arrive.  My 
lords,  I  am  the  more  anxious  to  point  this 
out  becaose  I  think  in  these  later  days  we 
have  got  rid  of  a  good  many  of  those  sources 
of  confusion  which  arose  from  the  advisory 
character,  as  I  have  said,  of  the  judgments 
given  by  various  courts— we  have,  1  hope, 
got  rid  of  the  confusion  arising  from  words 
being  used  not  in  the  strict  sense,  but  as 
matter  of  advice  to  the  justices  in  deter- 
mining such  (questions,  and  sometimes 
getting  printed  m  the  Law  Reports  as  if 
they  were  decisions  upon  the  law  of  evidence 
in  this  country.  My  lords,  I  protest 
against  any  such  viewj  and  in  this  very 
case,  although,  as  I  said,  during  the  last 
half-century  we  have  arrivisd  at  conclusions 
which  cet  rid  of  a  great  deal  of  the  con- 
fusion that  at  one  time  existed,  I  find  that 
one  learned  judge,  Channell,  J.,  uses  a 
phrato  which  I  am  afraid  I  cannot  assent 
to,  namely,  that  'wherever  you  can  arrive 
at'  the  value  'in  that  way  which  is  the 
ordiujBury  way'— that  is,  *by  comparing  it 
with  other  similar  tenements '—' you  are 
bound  to  arrive  at  it  in  that  way.'  If  that 
means  that  that  is  the  facile  and  proper 
mode  of  doing  it,  I  should  agree  ;  but  if  it 
is  laid  down  as  a  proposition  of  law  that 
that  is  the  only  means  by  which  it  can  be 
arrived  at,  I  am  bound  to  say  I  am  not  able 
to  assent  to  that  view."  Then  he  says  : 
**  Again,  my  lords,  I  find  that  Collins,  L.  J., 
says  in  the  same  way, '  Hence  the  rule  that 
in  ordinary  cases  where  the  standard  of 
rent  is  lipplicable  evidence  of  actual  profit 
cannot  be  received.  But  it  is  equally  true 
that  where  no  such  standard  of  comparison 
exists,  it  is  legitimate  to  inquire  into  the 
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profits  actually  earned.'  Again,  I  am  com- 
pelled  to  say  that  I  cannot  concur  with  the 
form  in  which  that  propositiDn  is  put.  It 
is  not  a  question  of  decicung  what  acoordkig 
to  the  law  of  evidence  is  receivable,  but 
what  is  the  natund  and  ordinary  and  usual 
mode  by  which  you  can  answer  the  pro- 
position put  by  the  legislature  to  the 
overseers.'^  I  say  here  in  the  present  case, 
if  the  question  had  been  that  which 
Lawbanob,  J.2  and,  to  my  mind,  Kidlbt,  J^ 
also,  assumed  it  to  be,  namely,  whether  the 
court  of  quarter  sessions  haa  done  Bom»- 
thin^  that  as  a  matter  of  law  was  wrong  by 
treating  that  as  a  measure  which  was  not  a 
measure,  then  the  decision  of  the  King's 
Bench  Division  ought  to  be  affirmed  here ; 
but  to  my  mind  it  is  not  so.  The  only 
matter  which  really  arises  here  is  the 
question  which  was  raised  by  the  railway 
company,  who  suggested  that  this  evidence 
was  not  admissible,  and,  assuming  it  to  be 
admissible  (as  I  have  no  doubt  myself  that 
it  was  admissible  upon  the  basis  of  those 
cases  to  which  I  have  already  referredX  it 
is  no  concern  of  ours  to  inauire  what  was 
the  most  convenient  method  of  answering 
the  question  which  the  legislature  savs 
by  the  Act  of  1836  is  to  be  answered  bjr  the 
overseers  in  assessing  the  value  of  a  here- 
ditament for  rating  purposes.  In  the 
circumstances  of  this  case  I  think  that  this 
evidence  was  admissible,  and  that  this 
appeal  ought  to  be  allowed.  There  are  two 
little  matters  to  which  I  wish  to  refer 
before  I  finish  what  I  am  afraid  has  been 
rather  a  long  judgment.  One  of  those 
matters  is,  whether  one  ought  to  say  in  all 
cases  where  the  overseers  have  taken  into 
consideration  an  agreed  rent  under  an 
agreement  made  by  the  occupier  himself 
with  the  owner  that  such  evidence  is  too 
remote,  and,  therefore,  not  admissiUe.  I 
cannot  assent  to  the  proposition  that  it  is 
always  too  remote.  It  may  be,  at  all  events 
coupled  with  other  evidence,  very  relevant 
indeed.  On  the  other  hand.  I  do  not  think 
that  the  bare  proof  of  such  rental  having 
been  agreed  to  by  the  occupier  of  tiie 
rateable  hereditament  is  always  relevant 
and  always  admissible.  Obviously,  if  it  is 
a  rent  fixed  a  long  time  ago,  and  there  is  no 
other  evidence  at  all  except  the  fact  that 
sudi  rent  was  fixed,  say,  fifty  years  ago,  it  is 
not  relevant— it  is  too  remote,  and  nobody 
ought  to  take  that  fact  into  consideration. 
But  if  you  add  to  that  other  facts— one  can 
imagine  all  sorts  of  facts— if  you  prove  in 
the  ca.<te  of  a  commercial  undertaking  that 
the  business  in  the  year  when  the  rent  was 
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fixed  had  enonnously  increased  and  become 
very  valuable,  you  might  then  think  that^ 
although  the  rent  had  been  fixed  a  long 
time  ago,  it  was  not  so  remote  as  that  it 
was  unjust  to  take  it  into  consideration. 
Havin^^  sud  that,  the  other  little  matter 
to  which  I  wished  to  refer  was  this:  In 
the  course  of  the  argument  it  was  said 
that  in*  the  Dorking  Case  and  the  other 
cases  of  that  series  there  was  always 
evidence  of  some  competitor  who  was  likely 
to  be  willing  to  take  the  premises,  and 
that  when  that  was  the  case  it  was  quite 
true  that  the  evidence  of  the  agreed  rent 
might  be  very  material  in  assessing  the 
wue,  but  that  those  cases  had  no  applica- 
tion unless  there  was  competition.  Now 
there  are  two  answers  to  that  One  answer 
is  to  be  found  in  the  School  Board  Case,  the 
relevant  parts  of  the  judgments  in  which 
have  been  read  to  us.  I  will  not  prolong 
what  I  have  to  say  by  reading  those  pas- 
sages again ;  but,  to  my  mind,  they  snow 
that  competition  is  not  essential  to  the 
admissibility  of  the  agreement  fixing  the 
rent.  It  was  suggested  that  that  proposi- 
tion was  limited  to  cases  where  the  occupier 
was  a  person  carrying  on  a  business  in 
which  there  was  no  profitable  occupation. 
But  so  far  as  I  understand  the  matter,  quite 
apart  from  any  decision,  it  cannot  be  that 
personal  competition— and  in  that  term 
I*  personal "  I  am  including  a  corporation — 
is  necessary  to  make  out  the  relevancy  of  a 
fixed  rent.  There  is  another  sort  of  com- 
petition quite  different  from  personal 
competition  which  is  present  every  time  a 
commercial  man  hires  a  hereditament  and 
takes  it  as  a  tenant  A  commercial  man 
has  to  ask  himself :  Will  this  pay  me  ?  and 
if  he  carries  on  his  business  properly  he 
will,  in  addition  to  having  what,  I  think,  is 
called  in  business  a  **  prime  cost  book,'' 
showing  what  the  venture  cost»  and  what 
profit  resulted  from  the  venture,  have  also 
an  estimate  first  upon  the  same  basis ;  he 
has  two  columns,  and  he  puts  down  as 
between  these  two— I  will  call  them  for 
this  purpose  **comi)eting  columns  "—on  the 
one  hand  what  it  will  cost,  and  on  the  other 
hand  what  he  expects  to  get  Therefore  I 
think  we  may  assume  in  the  case  of  this 
railway  company  (who  had  to  consider 
whether  or  not  it  would  pay  Uiem  to  pay 
certain  interest  or  to  raise  the  money  to 
construct  this  link  line)  that  they  must 
have  asked  themselves  the  question,  Aye  or 
No,  will  this  pay  ual  The^  did  not  want 
the  competition  of  another  line.  They  had 
to  ask  themselres,  Will  this  pay  or  will  it 
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not  pay )  Under  these  circumstances  it  is 
perfectly  plain  that  in  the  case  of  this  link  line 
they  could  not  for  a  moment  have  put  down 
the  actual  receipts  and  expenses  of  this 
little  link  of  eisht  miles  of  line,  and  said  to 
themselves  :  These  receipts,  less  these  ex- 
penses, will  make  it  worth  our  while  to 
acquire  this  line,  or  to  raise  this  money  for 
the  purpose  of  bringing  into  existence  this 
line.  They  must  have  taken  into  considera- 
tion other  matters.  There  are  no  stations 
on  this  little  bit  of  line,  and  no  sidings ; 
they  did  not  expect  to  make  profits  in  that 
way.  What  they  obviously  aid  ask  them- 
selves was :  Will  the  making  of  this  link  so 
increase  the  number  of  passengers  travelling 
upon  the  main  line  as  to  make  it  worth  our 
while  to  come  under  this  obligation  to  pay 
this  interest  and  thus  to  raise  tlus  monev ) 
Under  these  circumstances,  although  the 
fact  that  they  did  raise  this  money  at  this 
rate  of  interest  is  not— and  nobody  has  con- 
tended either  here  or  in  the  King's  Bench 
Division,  or  originally  before  quarter  ses- 
sions^ that  it  is — the  measure  of  the  rent 
which  the  h^Dothetical  tenant  would  be 
likely  to  be  wiUing  to  pay,  it  is  obviously  a 
matter  to  be  taken  into  account  in  con- 
sidering that  Question.  To  my  mind,  the 
moment  you  adopt  that  line  of  cases  which 
shows  that  in  assessing  the  rateable  value 
of  a  railway  in  a  particular  parish,  you  mav 
take  into  consideration  as  a  matter  which 
the  hypothetical  tenant  himself  must  be 
reasonaDl}[  supposed:  to  have  taken  into 
consideration,  the  increased  profit  on  the 
main  line  albhough  outside  the  parish— the 
moment  that  you  arrive  at  the  conclusion 
that,  notwithstanding  decisions  to  the  con- 
trary, that  line  of  cases  ought  to.  be  sup- 
ported— it  seems  to  me  plain  that  we  must 
uphold  the  decision  of  the  court  of  c^uaifter 
sessions,  who  only  included  in  their  con- 
sideration relevant  matters,  and  that  we 
cannot  interfere  with  that  aecision  on  the 
ground  that  thev  might  have  adopted  some 
other  method  which  would  have  been  prac* 
ticable,  or  even  more  usual,  in  arriving  at 
the  result  I  think,  therefore,  that  this 
appeal  should  be  allowed. 

Faawell,  L.J.— It  is  not  surprising  that 
rating  authorities  find  some  aifficultv  in 
applying  to  railways  the  provisions  of  the 
Act  of  Elizabeth  as  expanded  by  the 
Parochial  Assessments  Act,  1836,  s.  1.  Fifty- 
six  years  ago  Lord  Campbell  protested  ami 
implored  the  legislature  to  intervene;  his 
voice  was  the  voice  of  one  crying  in  the 
wilderness,  and  I  suppose  ours  would  be 
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equally  ineffectual  if  we  made  the  same 
appeal.  The  valuers,  by  rule  of  thumb,  have 
succeeded  in  arriving  at  what  Lord  Watson 
oalls  certain  formulae  of  valuation,  which 
assist  them  in  arriving  at  the  conclusion  of 
fact  at  which  they  have  to  arrive.  Some 
of  those  formulae  have  come  before  the 
courts,  and  have  been  determined  to  be  not 
wrong.  I  think  I  use  Lord  Esher's  phrase. 
The  tunction  of  the  court  is  thus  stated  by 
Lord  Halbbuky  in  the  Mersey  Docks  Case 
in  a  passage  a  little  before  that  which  the 
Lord  Justice  has  read  :  **  The  thing  that 
the  legislature  has  called  upon  the  over- 
seers to  do  is  to  solve  a  simple  question  of 
fact,  and  although  it  may  be  by  no  means 
simple  as  regards  the  mode  in  which  they 
are  to  arrive  at  it,  the  Question  of  fact  is 
simple  enough  as  stated.'  Then  he  quotes 
from  s.  1  of  the  Act  of  1836,  and  a  little 
further  down  he  says :  "  It  is  not  a  question 
of  law  at  all — it  is  a  question  of  fact.  These 
questions  have  from  time  to  time  come 
before  the  courts,  and  have  been  ar^ed  as 
questions  of  law  ;  but  that  is  where,  instead 
of  doing  what  the  statute  has  directed  them 
to  do,  the  overseers,  or  those  who  were 
acting  on  the  part  of  the  parish,  have 
thought  proper  either  to  include  something 
which  by  law  ought  not  to  be  included,  or 
to  exclude  something  which  ought  to  have 
been  included.''  Now  amongst  the  formulae 
which  have  been  referred  to  by  Lord 
Watson,  and  used  by  valuators,  there  are 
at  any  rate  these  two :  One  is  the  so-called 
parochial  system,  the  other  is  evidence  of 
enhancement  of  value  by  reason  of  the 
benefit  accruing  to  the  rest  of  the  line  out- 
side the  parish  in  which  the  rated  property 
is  situate.  Neither  is  wronj;.  The  question 
for  us  in  this  present  case  is  a  simple  one, 
as  stated  by  the  special  case  at  parasraph  ]  0  : 
"  We  overruled  the  contention  of  the  appel- 
lants that  the  mileage  i>roportion  of  receipts 
should  be  the  sole  basis  of  valuation.  We 
held  that  interest  on  the  cost  of  construc- 
tion of  the  line  was  a  matter  which  we  were 
entitled  to  take  into  account  as  an  element 
of  calculation  in  ascertaining  the  rateable 
value,"  and  so  on.  The  court  is  asked  to 
say  that,  in  doing  that,  the  quarter  sessions 
have  included  something  which  by  law 
ought  not  to  be  included.  To  determine 
that  question  we  must  look  at  the  facts  of 
the  particular  case.  This  is  a  small  branch 
line,  ei^ht  miles  odd  long,  one  mile  odd  of 
which  IS  in  the  particular  parish.  It  has 
no  stations,  no  terminus,  no  sidings.  It  has 
been  acquired  and  built  and  was  opened  for 
traffic  in  1900,  that  is,  four  years  before  the 
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special  case  was  stated.  It  cost  £280,000. 
Is  it  possible  for  the  court  to  say  that  the 
quarter  sessions  were  wrong  in  taking  into 
consideration  the  cost'  and  the  interest  on 
such  cost  in  ascertaining  that  which  the 
hypothetical  tenant  (including  amongst  the 
Class  of  hypothetical  tenants  this  railway 
company)  would  be  willing  to  ^ve  for 
something  which  is  added  on  to  the  original 
railway  b^  way  of  an  annexe  to  it  to  con* 
nect  it  with  another  main  railway  for  the 
purpose  of  getting  through  traffic  down  to 
Southampton  ?  Is  it  possible  for  us  to  say 
that  is  a  matter  which  ought  to  have  been 
excluded  alto^ther  ?  I  have  been  examin- 
ing the  provisions  of  the  special  Act  of 
1897,  and  I  think  that  in  the  hands  of  the 
Great  Central  Company  this  is  a  separate 
undertaking.  Looking  at  ss.  03  to  65,  it 
apiiears  to  me  that  the  railwav  No.  2  forms 
a  separate  undertaking  for  the  purpose  of 
capital ;  s.  04  provides  for  the  interest  on 
that  capita],  treating  this  railway  as  a 
separate  undertaking,  the  difference  between 
the  actual  earnings  and  the  3^  per  cent,  per 
annum  being  made  good  by  the  Great 
Central  Railway  Company  ;  and  s.  65  pro- 
vides that  the  directors  of  the  company 
"  shall  have  the  working  and  management 
of  the  affairs  of  the  said  separate  under- 
taking," and  so  on.  Section  67  (6)  is  really 
referring  to  a  different  matter,  namely,  the 
case  of  the  Great  Western  Railway  Com- 
panv  being  dissatisfied  with  the  progress 
made  by  the  Great  Central  Company  in 
constructing  this  small  piece  of  line,  and 
taking  it  into  their  own  bands.  Notwith- 
standing that— if  they  did  that,  which  did 
not  happen — this  was  still  to  form  part  of 
the  undertaking  of  the  Great  Central  Rail- 
way. But  for  the  purposes  of  the  con- 
sideration of  this  question,  to  my  mind, 
what  we  are  dealing  with  is  a  small 
separate  undertaking  which  the  railway 
company,  the  Great  Central,  have  thou^t 
it  worth  their  while  to  acquire  on  the 
terms  of  paying  this  interest  on  the  sum 
expended  oy  the  Great  Western  Company 
in  making  the  line.  If  the  question  had 
been,  indeed,  that  which  the  Divisional 
Court  appear  to  have  thought  it  was,  I 
should  agree  that  it  would  be  obviously 
impossible  to  say  that  the  rate  of  interest 
was  conclusive  as  to  the  amount  which  the 
hypothetical  tenant  would  pay.  But  that 
is  not  the  question.  The  question  is  whether 
it  is  not  a  matter  which  the  rating  authority 
may  take  into  consideration.  In  my  opinion 
it  is  obviously  such  a  matter,  and  I  do  not 
myself   see   that   any   ii^justice  .  is   done. 
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Blackburn,  J.,  in  the  Llantriuant  Cau^ 
points  oat  that  '*  there  is  still  left  the  ap- 
portionment amongst  the  severa]  parishes 
aboat  which  oar  opinion  is  not  asked."  I 
onderstand  him  by  that  to  be  referring  to 
what  was  said  by  Wiohtman,  J.,  in  R,  v. 
We9t  Middlesex  Waterworks^  supra : 
"If  a  tenancy  of  each  parochial  part  be 
assumed  according;  to  this  hypothesis,  then, 
although  each  pansh  rates  separately  upon 
its  own  estimate  of  the  value  of  the  part 
lying  within  it,  and  the  law  gives  no  power 
of  making  all  the  parishes  co-operate  in 
rating  the  several  iMirts  lying  in  each,  never- 
theless this  court  is  bound  to  protect  the 
occupier  of  such  an  apparatus  from  being 
rated  beyond  the  rateable  value  of  the  whole 
taken  together,^'  and  so  on.  It  appears  to 
me  to  follow  that  if  you  take  into  considera- 
tion in  ratinff  in  parish  A.,  the  enhanced 
value  in  parishes  B.,  C.  and  D.,  in  someway 
or  other  credit  ought  to  be  given  for  that  in 
parishes  B.,  C.  and  D.,  and  that  I  understand 
18  what  WiGHTMAN,  J.,  meaus.  If  sO)  no 
injustice  is  done  to  the  railway  companjr. 
Now  Mr.  BcU/aur  Browne  argued  that  it 
was  necessary  that  the  object  of  the  occupier 
should  be  to  make  a  profit  out  of  the 
particular  thing  occupied.  Assume  that  is 
so  (although  I  do  not  think  it  is  necessarv), 
he  makes  the  profit  here  by  reason  of  the 
enhanced  profits  which  he  gets  from  the 
whole  of  his  undertaking.  If  you  once 
admit  (as  I  think  you  are  bound  to 
admit,  having  regard  to  the  cases  to  which 
the  Lord  Justice  has  already  referred) 
that  this  question  of  enhanced  profits  is  one 
of  the  formulae  which  the  valuers  may  take 
into  consideration,  obviously  that  is  a 
matter  which  is  germane  to  the  subject. 
But  in  truth  I  see  no  reason  why  the  same 
principles  do  not  apply  as  apply  in 
the  School  Board  Uase  and  in  the 
Sewage  Farm  Case  (Davies  v.  Seisdon 
Union  {190Sj^  70  J.  P.  60),  which  was  before 
us  a  week  ago.  The  question  is,  what 
would  it  be  worth  the  while  of  the 
hypothetical  tenant  to  give  by  the  yearl 
You  must  take  into  consideration,  for 
instance,  not  merely  the  question  whether 
he  is  goiuji;  to  make  a  profit  because 
ex  hypothesi  in  the  School  Board  Case^  supra, 
and  in  the  Sewage  Farm  Case,  supra,  tnere 
was  no  profit  to  be  made,  but  tnere  were 
statutorv  duties  to  be  performed  which 
rendered  it  necessary  for  tlie  authorities  to 
incur  the  expense ;  and  where  an  authority 
is  bound  by  law  to  provide  something  in 
the  nature  of  a  school  or  something  in  the 
nature  of  a  sewage  farm,  it  is  not  an  unfair 


Tl  J.  P.  167. 

thing  to  consider  how  much  it  would  have 
|[iven  by  way  of  rent  if  it  had  rented  the  land 
m  question,  having  regard  to  what  it 
thought  it  worth  while  to  pay  for  the 
purchase  of  the  land.  So  it  appears  to  me 
that  the  same  principles  may  be  applied  to 
the  present  case.  You  are  considering 
simply  this  one  question,  whether  the 
rating  authority  is  entitled  to  take  into 
consideration^  or  bound  to  exclude,  this 
question  of  interest  on  a  sum  of  money 
expended  in  constructing,  only  four  years 
a^o,  this  thing  which  is,  as  I  say,  in  my 
opinion,  an  annexe  to,  and  not  an  integral 
part  of,  the  railway.  That  question  would 
nave  no  relevancy  at  all  in  a  case  where^ 
fifty  years  ago.  a  large  sum  of  moneyy 
whether  given  by  way  of  perpetual  rent- 
charge  or  as  a  lump  sum,  was  nven  for  the 
purchase  of  the  land.  But  I  do  not  think 
that  a  case  of  that  kind  has  any  bearing  on 
this.  The  result  is  that  in  my  opinion  this 
appeal  ought  to  be  allowed. 

Buckley,  L.J.<-I  also  am  of  opinion  that 
this  appeal  ought  to  be  allowed.  I  haver 
listened  with  great  interest  and,  I  hope, 
advantage  to  the  very  able  statement  ana 
analysis  which  Mr.  Byde  has  given  the 
oour^  of  a  vast  number  of  authorities 
dealing  with  the  question  of  the  rating  of 
railways.  I  am  glad  to  think  that  it  is  not 
necessarv  for  the  decision  of  this  case  that 
we  should  endeavour  to  reconcile  all  those 
authorities,  the  more  so  because  I  find  that 
a  learned  text  writer  has  said  that  he  has 
found  it  a  hopeless  problem  to  endeavour  to 
do  so  (Ryde  on  Rating,  2nd  ed.,  p.  214). 
The  question  we  have  to  decide  lies,  I 
think,  within  a  comparatively  narrow  com- 
pass. It  is  simply  this:  whether  the 
court  of  quarter  sessions  were  bound  to 
take  the  mileage  proportion  of  receipts  as 
the  sole  basis  of  valuation,  or  whether  they 
were  right  in  holding  that  the  interest  on 
the  cost  of  construction  of  the  line  was  a. 
matter  which  they  were  entitled  to  :take 
into  account  as  an  element  of  calculation. 
They  thought  that  in  the  particular  circum- 
stances stated  in  the  case,  the  interest  on 
the  cost  of  construction  of  the  line  was  an 
element  which  might  properly  be  taken 
into  account  in  ascertaining  the  rateable 
value.  That  is  to  say,  they  thought  that 
that  matter  was  admissible  evidence  before 
them  to  which  they  could  have  regard. 
Now  the  particular  circumstances  there 
referred  to  are  to  be  found  in  paragraphs  6 
and  7  of  the  special  case,  ana  are  these  : 
that  on  this  particular  eight  miles  of  line' 
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there  are  no  stations  or  sidings,  and  the  line 
does  not  originate  any  traffic,  and  that  the 
only  advantage  and  use  of  the  line  to  the 
Great  Central  and  to  the  Great  Western 
arose  from  the  existence  of  an  agreement 
for  the  mutoal  interchange  of  traffic,  and  in 
the  absence  of  such  an  agreement  the  line 
would  be  of  no  value.  I  want  to  state  as 
shortly  as  I  can  two  matters  of  principle 
which  seem  to  me  to  lie  at  the  root  of  this 
matter.  The  first  is  this :  That  Uie  mode 
of  arriving  at  the  proper  figure  is  a  question 
partly  of  fact  and  partly  of  law ;  whether 
evidence  was  excluded  imi>roperly  or 
included  improperly  is  a  question  of  law ; 
but  when  you  have  ascertained  that  the 
evidence  upon  which  the  rating  authority 
proceeded  was  evidence  properly  admissible, 
then  the  mode  of  assessment  (by  which  I 
mean  whether  they  were  ^oinff  to  take  what 
is  called  the  parochial  pnnciple,  or  whether 
they  were  gomg  to  proceed  upon  the  footing 
of  a  rent,  or  what  circumstance  in  the  facts 
of  the  case  they  considered  dominant  as 
determining  them  in  arriving  at  the  fiRure). 
is  for  them  and  not  for  us.  Upon  that  I 
refer  to  two  nassfuies,  viz.,  Lore!  Watson's 
words  in  North  ana  South  Western  Junction 
Bailwav  v.  Brentford  Union^  supra,  and 
Lord  UALSBURV's  words  in  the  Mersey 
Docks  Case,  supra.  The  other  point 
of  principle  is  this :  That  assuming  that 
the  rating  authority  are  going  to  proceed 
upon  the  ijarochial  principle,  the  rateable 
value  within  the  parish  mav  depend  on 
matters  outside  the  parish  ;  that  is  to  say, 
that  the  rating  authority  are  entitled  to  take 
into  consideration  in  apnlyine  the  parochial 
principle,  that  the  lana  within  the  parish 
may  have  a  larger  value  than  is  measured 
by  the  amount  of  its  earnings  within  the 
parish,  because  it  creates  traffic  and  profit 
arising  outside  the  parish.  For  that  I 
am  going  to  refer  quite  shortly  to  four 
cases.  The  first  is  Bex  v.  New  Itiver  Co,. 
sujmL  There  Lord  Ellenborouoh  saia 
this :  '*The  property  is  locally  valuable  in 
the  parish  where  it  is  rated,  although 
that  value  is  derived  from  extrinsic  cir- 
cumstances, and  although  the  profits  are 
actually  received  elsewhere."  Tne  next  is 
R,  V.  London,  Brighton  and  South  Coast 
Bail.  Co.,  supra.  In  the  judgment  of  Cole- 
ridge, J.,  there  is  this  passage— I  am  going 
to  read  it,  dropping  the  words  ''snecified 
in  the  section  '^  after  **  any  matters,"  which 
Mr.  Byde  said  created  a  difficulty,  and  I 
agree.  Thus  reading  the  sentence  it  is  this : 
"The  subject  is  parochial :  the  inquiry  is  to 
be  conducted  by  parochial  authonties  with 

174 


n  J.  P.  iM. 

limited  powers.  If  any  matters  locally 
situate  without  the  parish  affect  the  amount 
of  the  net  annual  value  or  rent  at  which 
the  same  miffht  reasonably  be  expected  to 
let,  they  will  of  necessity^  fall  within  the 
range  of  the  inquiry."  The  next  case  }a 
B.  V.  Great  Western  Bail.  Co.,  siupra, 
where  Lord  Campbell  is  addressing  him- 
self not  to  the  subject  of  profits  but  to  the 
subject  of  en)enses  arising  elsewhere.  Re- 
ferring to  the  parochial  principle  upon 
which  he  was  entirely  proceeding,  he  says, 
"This  principle  does  not  preclude  a  con- 
sideration of  char^  and  expenses  wherever 
arising  locaUy,  wuch  are  necessary  for  keep- 
ing the  subject  of  assessment  at  the  valae 
which  is  made  the  measure  of  that  assess- 
ment." The  last  is  South  Eastern  Bail. 
Co.  V.  Dorking  Overseers,  supra.  The  judg- 
ment of  Lord  Campbell  in  that  case  is  the 
most  valuable  authority  of  all  I  will  not 
read  it  as  the  President  of  the  court  has 
already  read  the  substance  of  it ;  but  the 
reasoning  of  that  jud^^ment  is  this,  that 
abiding,  as  he  sa^  he  is  going  to  abide,  by 
the  parochial  pnncipl&  profit  ori^nating 
from  occupation  of  land  m  the  parish  bat 
received  from  traffic  outside  the  parish 
is  for  the  purposes  of  assessment  to  be 
attributed  to  the  land  from  the  occu- 
pation of  which  it  originates,  and  that 
the  profit  being  thus  assessed  in  that 
parish,  there  is  to  be  a  deduction  made 
m  respect  thereof  in  assessing  the  other 
parts  of  the  undertaking  in  other  parishes. 
Starting  with  those  as  matters  of  principle, 
how  does  the  case  stand  ?  Every  measure 
of  rating,  I  take  it,  is  based  upon  ascertain- 
ing the  proper  pecuniary  value  of  the  bene- 
ficial occupation  of  the  occupier  measured 
by  the  rent  which  the  hypothetical  tenant 
would  pay.  Take  this  particular  eight 
miles  ofiine.  The  beneficial  occupation  of 
these  ei^ht  miles  may  be  measured,  not  by 
the  profits  earned  in  this  parish  excluding 
other  considerations,  but  by  taking;  also 
into  consideration  the  increase  v^di  its 
occupation  creates  in  profits  earned  outside 
the  parish,  in  other  words,  by  taking  into 
consideration  its  value  as  the  creator  of 
through  traffic  which,  but  for  the  ocouna- 
tion  or  this  land,  would  never  come  to  this 
undertaking.  Now,  in  answering  the  ques- 
tion whether  the  facts  are  such  as  to  lead 
to  that  conclusion,  is,  or  is  not,  the  cost  of 
construction  or  the  annual  interest  on  money 
borrowed  for  the  purposes  of  construction 
to  be  excluded  1  The  cost  of  construction 
may  be  in  the  facts  of  any  particular  case 
immaterial  I  agree.      It   may  be  whdly 
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superseded  by  other  and  better  materials, 
or  it  may  be,  that  having  regard  to  the 
other  materials,  the  cost  of  construction,  or 
interest  upon  money  borrowed,  or  rent, 
may  have  some,  though  very  little,  bearing. 
All  such  considerations  are  for  tne  rating 
authority.  The  only  question  for  us  is 
whether  it  is  material  to  which  the  rating 
authoritjr  ought  to  pay  regard.  Now  take 
the  particular  facts  of  this  case  and  let  us  see 
whether  the  circumstances  I  have  referred  to 
would  be  admissible  or  not.  £280,000  was 
obtained  for  the  purpose  of  the  construe- 
tion  of  this  line,  and  the  interest  reserved 
upon  the  money  produces  an  annual  cost  of 
£9,800  a  year.  Is  it,  or  is  it  not,  admissible 
to  show  that  that  £280,000  was  borrowed 
at  that  expense  because  this  link  line  was 
valuable  to  the  Great  Central  Railway 
Company  above  its  mere  local  earning 
power  by  reason  of  its  capacity  to  stimulate 
and  produce  traffic  which  otherwise,  so  far 
as  the  Great  Central  Railway  are  con- 
cerned, would  never  have  existed  ?  Would 
this  have  been  a  relevant  argument  to 
address  to  the  rating  authority)  Could 
the  parish  say  it  was  worth  the  com- 
pany^i  while  to  come  under  liability  to  pay 
£9,800  a  year  to  earn  locally  no  more  than 
£600  a  year,  because  their  profits  outside 
the  parish  would  be  largely  increased,  and 
would  it  have  been  competent  for  the 
Great  Central  to  reply :  True,  we  agreed  to 
that  large  sum,  but  that  was  because  we 
were  to  have  the  line  in  perpetuity ;  if  we 
had  only  got  it  from  year  to  year  we  should 
have  given  a  smaller  sum  1  It  appears  to 
me  that  both  arguments  would  be  perfectly 
admissible.  The  question  we  have  to  con- 
sider is  not  which  of  those  two  arguments 
would  prevail  or  what  figure  would  result 
in  the  mind  of  the  rating  authority,  having 
regard  to  these  arguments,  but  whether 
they  were  admissible  at  all.  To  my  mind 
they  were  plainly  admissible.  I  repeat,  the 
onljr  question  for  us  is  whether  the  quarter 
sessions  would  have  been  entitled  to  hear 
that  reasoning  and  assess  according  as  they 
found  the  facts  to  be,  bearing  those  circum- 
stances in  mind  simultaneously,  of  course, 
with  any  others  that  were  relevant.  In  my 
opinion  thev  would.  The  railway  company 
contended  before  us  that  they  ought  to  be 
rated  on  the  footing  of  the  profits  attribu- 
table to  the  land  m  the  parish.  Suppose 
that  the  rating  authority  tnouffht  that  they 
were  right  in  respect  of  that,  which  it  would 
have  b^n  perfectly  competent  for  them  to 
do  if  that  was  their  judgment  upon  the 
matter,  this  evidence,  it  seems  to  me,  is 


Tl  J.  P.  liY. 

still  admissible  upon  the  application  of  the 
principle  that  rateable  value  within  the 
parish,  even  if  measured  upon  the  parochial 
principle,  mav  depend  upon  matters  out- 
side the  parisn.  If  that  is  so,  the  question 
what  it  was  worth  the  company's  while  to 
pay  for  the  getting;  of  this  eight  miles  is,  to 
my  mind,  admissible  evidence.  I  think, 
therefore,  that  the  court  of  quarter  sessions 
proceeded  on  the  consideration  of  proper 
evidence,  and  if  they  did,  the  matter  is  for 
them  and  not  for  us.  Upon  these  grounds 
I  think  that  this  appeal  ought  to  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  assessment  committee  : 
Hopwood  <k  Sons,  for  £.  Lamley  Fisher, 
Banbury. 

Solicitor  for  the  railway  company :  D.  H. 
Davies. 
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KING'S  BENCH  DIVISION. 


October  31,  November  7,  1906 ;  January  28, 
1907. 

(Before  Alveestonk,  L.C. J.,  Ridlby  and 
Dablino,  J  J.) 

ROBSON  V,  BiGGAB. 

Landlord  and  tenant— Distress— BaUiff's 
charges— Distress   (Costs)    Act,    1817 

S7  Qeo.  3,  c  93X  ss.  1  and  2— Law  of 
istress  Amendment  Act,  1888  (51  ife 
52  Vict  c.  21)— Distress  for  Rent  Rules, 
1888,  r.  15— Contracting  out 

Held,  Darling,  J.,  dmentingy  that  a  special 
agreement  made  between  a  landlord 
and  a  bailiff  for  extra  remuneration  to 
the  latter^  over  and  above  ike  statutory 
charges,  for  making  a  distress  for  rent 
under  £20,  is  not  an  urdawful  contract^ 
making  it  imperative  for  ike  justices 
on  complaint  by  ike  landlord  to  make 
an  order  und^  s.  2  of  the  Distress 
{Costs)  Actj  1817,  for  tniyment  to  him 
by  the  bailiff  of  treble  the  amount  of  the 
excess  charges  retained  by  the  bailiff 
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under  the  special  agreement  out  of  the 
produce  of  the  distrese. 

Case  steted  by  Henry  Oswin  Bell,  Robert 
Irwid  Dees,  and  George  Hunter,  the  under- 
signed,  three  of  his  Majesty's  justices  of  the 
peace  m  and  for  the  county  of  Northumber- 
mnd. 

At  a  petty  sessions  holden  at  Whitley 
Bay  in  and  for  the  division  of  the  East 
Castle  ward,  in  the  county  of  Northumber- 
land, on  April  25th,  1906,  a  complaint  pre- 
ferred by  Elizabeth  Ann  Bainbridge  Bobson 
(hereinafter  called  the  appllant)  against 
John  Bigffar  (hereinafter  called  the  respon- 
dent), under  s.  1  of  the  Act  67  Gteo.  3,  c.  93. 
charging  that  he,  the  respondent,  on  April 
10th,  1906,  at  Monkseaton,  in  the  said  county 
of  Northumberland,  then  being  employed 
to  make  a  distress,  upon  the  goods  and 
chattels  of  one  John  Cowen  for  and  in 
respect  of  arrears  of  rent  due  to  Elizabeth 
Ann  Bainbridge  Bobson  not  exceeding  in 
amount  the  sum  of  £20,  to  wit,  the  sum  of 
£17,  did  make  such  distress  accordingly  and 
afterwards,  to  wit,  on  the  said  April  10th, 
1906,  unlawfully  did  retain,  take  and  receive 
from  the  said  Elizabeth  Ann  Bainbridge 
Kobson  out  of  the  produce  of  the  goods  and 
chattels  so  distrained  upon  for  such  arrears 
of  rent  certain  charges  other  than  and 
exc^ing  in  amount  the  respective  costs 
and  charges  allowed  by  the  statute  in  that 
case  mac&  and  provided,  that  is  to  say,  the 
sum  of  seventeen  shillings  for  alleged  com- 
mission, was  heard  and  determined  by  us, 
the  said  parties  respectively  being  then 
present,  and  upon  such  hearing  we  dismissed 
the  said  complaint.  Upon  tne  hearing  of 
the  said  complaint  the  following  facts  were 
admitted  or  proved  in  evidence  before  us  : 

1.  The  appellant  through  a  house  agent, 
named  John  H.  Hall,  employed  the  respon- 
dent, who  is  a  certificated  bailiff  to  maxe  a 
distraint  upon  the  goods  of  one  John  Cowen 
for  the  sum  of  £17,  arrears  of  rent  due  to 
the  appellant. 

2.  Tne  appellant  signed  a  printed  form  of 
warrant  or  authority  to  distrain  for  the  said 
rent  supplied  by  the  respondent  to  her 
said  agent  In  such  warrant  is  printed 
the  following:  *'l  also  consent  to  your 
deducting  5  per  cent,  as  commission  over 
and  above  the  statutory  costs  allowed  on 
the  amount  recovered."  The  appellant 
stated  that  when  the  said  warrant  was 
brought  to  her  for  signature  by  her  said 
agent  she  did  not  read  the  warrant  over 
before  signing  it,  and  was  not  aware  that 
such  Qonsent  was  incorporated  therein. 
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3.  After  making  the  distress  the  respon- 
dent handed  to  the  appellant's  husband 
£16  3ff.,  as  the  amount  recovered  for  the 
said  £17  arrears  of  rent,  retaining  thereout 
the  sum  of  seventeen  shillings  commission, 
deducted  by  him  in  accordance  with  the 
appelluit's  consent  in  the  said  warrant 

The  appellant  contended  that  the  respon- 
dent, notwithstanding  this  alleged  consent, 
was  not  entitled  to  deduct  the  said  commis- 
sion, and  that  the  warrant  containing  such 
allied  consent  was  to  that  extent  repugnant 
to  the  spirit  of  the  law  of  dLstress ;  that  the 
respondent  was  limited  to  the  charges  fixed 
by  law,  which  were  embodied  in  57  Qeo.  3, 
c.  ^3,  and  the  Law  of  Distress  Amendment 
Act,  1888,  and  the  Rules  thereunder,  and 
Appendix  11.,  Scale  IL,  to  such  Rules,  and 
that  he  could  not  charge  the  appellant  with 
any  costs  other  than  those  fixed  thereby,  and 
that  such  retention  and  charge  of  seventeen 
shillings  were  contrary  to  law. 

The  respondent  contended  that  he  handed 
the  form  of  warrant  to  the  appellant's  said 
agent,  who  read  it  over  in  his  presence  and 
then  took  it  away  with  him  to  get  it  signed 
by  the  appellant,  and  that  the  said  agent 
afterwards  brought  the  said  warrant  back 
to  him  duly  signed  by  the  appellant,  and 
instructed  the  respondent  to  proceed  to 
distrain  thereunder,  that  the  respondent 
saw  the  appellant  personally  prior  to  levying 
the  said  distress  and  ascertained  that  the 
signature  to  the  said  warrant  was  the 
appellant's,  but  did  not  call  her  attention 
to  the  consent  clause  as  to  commission ; 
that  the  appellant  was  not  tricked  or 
coerced  into  signing;  the  consent,  and  that 
he  had  the  commission  clause  printed  in  his 
warrants  so  that  it  could  not  be  said  that 
he  filled  it  in  afterwards,  that  the  appellant 
had  full  opportunity  of  reading  the  warrant 
before  signing  it,  that  the  respondent  was 
not  limited  to  the  charges  fixed  bv  the  said 
statutes,  inasmuch  as  the  appellant  had 
agreed  when  she  siffned  the  said  warrant  to 
t£e  deduction  of  uie  said  5  per  cent,  com^ 
mission,  that  the  consent  was  inserted  in 
all  the  respondent's  similar  warrants,  and 
that  he  was  entitled  to  deduct  the  said 
commission  from  the  amount  of  rent  re- 
covered, that  the  Acts  and  Rules  did  not 
apply  to  tlus  case,  as  the  appellant  by  the 
consent  in  the  said  warrant  nad  contracted 
out  of  the  provisions  of  the  said  Acts  and 
Rules,  and  that  the  appeUant  was  not  a 
party  "aggrieved"  within  the  meaning  of 
the  Distress  (Ckwts)  Act  1817,  s.  2. 

The  question  for  tne  opinion  of  this 
honourable  court  is,  whether  the  dismissal 
of  the  said  complaint  was  right  in  law. 
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If  the  court  sha]l  be  of  opinion  that  such 
diBmissal  was  right  in  law,  the  complaint 
will  stand  dismis»ed. 

If  the  court  shaU  be  of  opinion  that  such 
dismissal  was  wrong  in  law,  the  court  is 
humbly  solicited  to  remit  the  case  to  us, 
the  said  justices,  with  the  opinion  of  the 
court  thereon,  or  to  make  sucn  other  order 
as  to  the  court  may  seem  fit. 

Given  under  our  hands  this  21st  day  of 
June,  1906,  at  Whitley  Bay,  in  the  county 
aforesaid. 

(Signed)       Oswin  Bell. 
R  Ibwin  Dees. 
Geosoe  Hunteb. 

By  the  Distress  (Costs)  Act,  1817,  s.  1: 
*'No  person  whatsoever  making  any  distress 
for  rent,  where  the  sum  demanded  and  due 
shall  not  exceed  the  sum  of  twenty  pounds 
for  and  in  respect  of  such  rent,  nor  any 
person  whatsoever  employed  in  any  manner 
in  making  such  distress  or  doing  any  act 
whatsoever  in  the  course  of  such  distress, 
or  for  carrying  the  same  into  effect,  shall 
have,  take,  or  receive,  out  of  the  produce  of 
the  goods  or  chattels  distrained  upon  and 
sold,  or  from  the  tensftit  distrained  on,  or 
from  the  landlord,  or  from  any  other  person 
whatsoever,  any  other  or  more  costs  and 
charges  for  and  in  respect  of  such  distress, 
or  any  matter  or  thing  done  therein,  than 
such  as  are  fixed  and  set  forth  in  the 
schedule   hereunto   annexed,   and    appro- 

Sriated  to  each  act  which  shall  have  been 
one  in  the  course  of  such  distress ;  and  no 
person  or  persons  whatsoever  shall  make 
any  charge  whatsoever  for  any  act,  matter, 
or  thing  mentioned  in  the  said  schedule, 
unless  such  act  shall  have  been  really 
done." 

Section  2  provides  that  if  any  person 
retain  from  the  produce  of  any  goods  sold 
for  the  payment  of  such  rent  any  greater 
costs  and  charges  than  are  set  down  in  the 
schedule  it  shall  be  lawful  for  the  party 
a«xrieved  to  apply  to  a  justice,  who  may 
amudge  that  treble  the  amount  of  moneys 
unlawfully  taken  be  paid  by  the  person  so 
having  acted  to  the  complainant  with  costs. 
By  the  Law  of  Distress  Amendment  Act, 
1888,  s.  7  :  "  .  .  .  If  any  person  holding 
a  certificate  shall  be  proved  to  the  satisfac- 
tion of  the  judge  of  a  county  court  to  have 
been  guilty  of  any  extortion  or  other  mis- 
conduct in  the  execution  of  his  duty  as  a 
bailiff  he  shall  be  liable  to  have  his  certifi- 
cate summarily  cancelled  by  the  said  judge 

By  the  Distress  for  Bent  Rules,  1888,  r.  15 : 
''  No  person  shall  be  entitled  to  any  fees. 
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charges,  or  expenses  for  levying  a  distress, 
or  for  doing  any  act  or  thing  in  relation 
thereto,  other  than  those  specified  in,  and 
authorised  by,  the  table  in  Appendix  II.  to 
these  Bules." 

A,  C.  F.  Boulton,  for  the  appellant. — 
The  Distress  (Costs)  Act,  1817,  s.  1,  forbids 
these  charges.  That  statute  does  not  per- 
mit of  contracting  out.  See  the  preamole, 
which  refers  to  the  "  great  oppression  of  poor 
tenants  and  others."  [Alveestone,  L.C.J. : 
I  presume  that  the  respondent  got  the 
statutory  charges  from  the  tenant,  but  it  is 
not  stated.]  That  is  so.  Section  7  of  the 
Law  of  Distress  Amendment  Act,  1888, 
confirms  my  argument.  I  also  rely  on  r.  15 
of  the  Distress  for  Bent  Rules,  1888,  made 
under  the  latter  Act. 

Alveestone,  L.C.J.  —  In  this  case  a 
complaint  was  brought  by  the  appellant, 
Elizabeth  A.  B.  Robson,  against  the  respon- 
dent, John  Biggar,  under  57  Geo.  3,  c.  93. 
charging  that  he,  the  respondent,  on  April 
10th,  1906,  being  employed  to  make  a  dis- 
tress for  rent,  retained  and  took  from  the 
appellant  charges  exceeding  the  amount  of 
costs  and  charges  allowed  by  the  statute. 
The  appellant  had  signed  an  agreement 
with  the  respondent  to  pay  him  a  commis- 
sion of  5  per  cent  over  and  above  the 
statutory  costs,  and  in  accordance  with  that 
agreement  the  respondent  deducted  17s., 
being  5  per  cent,  commission  on  £17,  the 
produce  of  the  goods  levied.  The  question 
IS  whether  or  not  the  deduction  was  unlaw- 
ful, having  regard  to  the  provisions  of  the 
statutes  57  Geo.  3,  c.  93,  and  51  &  52  Vict, 
c.  21.  The  Act  57  Geo.  3,  c.  93,  which 
was  passed,  as  the  preamble  shows,  to  pre- 
vent excessive  charges  being  made  in  the 
course  of  distress  to  the  great  oppression  of 
poor  tenants  and  others,  provided,  by  s.  1, 
that  no  person  making  any  distress  for  rent 
under  £20  should  have  or  receive  out  of 
the  produce  of  the  goods  distrained  upon, 
or  from  the  landlord,  any  more  costs  and 
charges  than  those  fixed  in  the  schedule  to 
the  Act.  Section  2  of  the  same  Act  em- 
powered a  justice  to  order  treble  the  amount 
of  the  excess  charges  to  be  paid  by  the  per- 
son offending  with  costs.  The  statute  51  & 
52  Vict.  c.  21,  varied  the  scale,  and  r.  15  of 
the  Rules  made  thereunder  provided  that 
no  person  shall  be  entitled  to  any  fees, 
charges,  or  expenses,  for  levying  a  distress, 
other  than  those  specified  in  Appendix  II. 
to  the  Rules.  The  question  for  our  deter- 
mination is  whether,  in  view  of  these  pro- 
visions, the  agreement  entered  into  between 
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the  appellant  and  the  respondent  was  un- 
lawful, so  that  it  was  compulsory  upon  the 
justices  to  make  an  order  against  the  respon- 
dent in  accordance  with  s.  2  of  57  Qeo.  3, 
c.  93.  This  statute  is  in  the  nature  of  a 
penal  statute  and  must  be  construed 
strictlv.  In  my  judgment,  it  was  passed 
in  order  to  prevent  excessive  fees  beine 
levied  as  such  against  either  the  landlord 
or  the  tenant,  and  the  words  "  shall  have, 
take,  or  receive,  out  of  the  produce  of  the 
goods  or  chattels  distrained  upon  and  sold, 
or  from  the  tenant  distrained  on,  or  from 
the  landlord^''  ftpply  to  such  charges  and 
are  not  sufficient  to  render  ille^  a  special 
agreement  for  extra  remuneration,  such  as 
in  this  case  was  entered  into  between  the 
parties.  There  are  no  words  prohibiting 
contracts  made  contrary  to  the  provisions 
of  the  statute,  and  therefore  the  question 
is,  as  stated  in  Sir  Frederick  Pollock's 
Principles  of  Contract  (7th  ed.,  p.  296), 
whether  the  object  of  the  legislature  in 
imposing  the  condition  was  the  maintenance 
of  public  order  or  safety,  or  the  protection 
of  the  persons  dealing  with  those  on  whom 
the  condition  is  imposed.  In  so  far  as  the 
fees  charged  as  of  right  by  bailiffs  against 
landlords  or  tenants,  whether  out  of  the 
proceeds  or  not,  are  concerned,  the  statute 
was  undoubtedly  passed  for  their  protec- 
tion ;  but  it  seems  to  me  that  it  is  not  con- 
cerned with  special  bargains  made  between 
the  parties,  and  that  the  words  are  not 
sufficiently  strong  to  render  a  special  con- 
tract illeg^,  or  one  which  cannot  be  enforced 
by  law,  so  as  to  make  it  imperative  upon 
the  justices  to  make  an  oraer  fining  the 
respondent  under  the  section  in  question. 

Ridley,  J. — I  have  had  the  opportunity 
of  reading  the  judgment  of  the  Lord  Chief 
Justice  and  agree  with  the  conclusion  at 
which  he  has  arrived  in  this  case.  It  was 
contended  that  as  the  Act  57  Geo.  3.  c.  93, 
prohibits  any  person  who  makes  a  distress 
for  less  than  £20  from  having  or  receiving 
out  of  the  produce  of  the  goods  distrained 
or  from  the  landlord,  any  more  costs  ana 
charges  than  those  fixed  in  the  schedule  to 
the  Act,  that  it  gives  justices  power  to 
order  any  person  offending  to  pay  treble 
the  amount  of  the  excess  charges,  and  that, 
therefore,  the  agreement  by  which  in  this 
case  the  landlord  consented  to  the  brokei^s 
receiving,  in  addition  to  his  charges,  five 
per  cent,  on  the  amount  levied,  was  illegal 
and  void.  There  seems  to  be  no  doubt 
that  both  landlord  and  tenant  come  within 
the  protection  given  by  this  statute.  But 
in  every  case  where  the  statute  law  enacts 
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a  prohibition  it  has  to  be  determined  by 
the  court  whether  the  matter  in  question  is 
rendered  so  far  illegal  that  it  can  or  cannot 
be  made  the  subject  of  agreement.  See 
Leake  on  Contracts,  5th  ed.,  Pt  III.,  c.  4. 
There  may  be  express  words  prohibiting 
such  an  agreement,  or  in  their  absence  such 
prohibition  may  be  inferred  from  the  proper 
construction  and  scope  of  the  statute.  In 
the  present  instance  there  are  no  words 
which  prohibit  an  agreement  such  as  that 
now  in  question,  ana  when  we  turn  to  the 
construction  of  the  statute  it  appears  to  me 
to  have  been  directed  against  ^  the  making 
of  excessive  charges  to  the  oppression  of 
poor  tenants  and  others,"  as  stated  in  the 

greamble.  and  with  that  object  to  have  pro- 
ibited  tne  taking  of  any  more  costs  and 
charges  than  those  set  out  in  the  Schedule, 
but  1  do  not  see  how  either  tenant  or  land- 
lord can  be  **  oppressed  "  by  being  asked  to 
pay  that  which  he  has  expresslv  consented 
to  pay,  nor,  indeed,  do  I  think  that  this  five 
per  cent,  commission,  although  it  is  a 
"charge"  within  the  general  meaning  of 
that  word,  is  a  '* charge"  as  that  word  is 
used  in  the -statute  in  question.  For  this 
reason  I  think  it  was  not  imperative  on  the 
justices  to  make  the  order. 

Darling,  J.— I  have  had  the  advantage 
of  reading  the  judgment  in  this  case  pre- 
pared by  the  Lord  Chief  Justice^  and  I 
regret  I  cannot  agree  in  the  conclusions  of 
the  Lord  Chief  Justice  and  my  brother 
Bidlet.  The  statute  57  Geo.  3,  c.  93,  dis- 
tinctly states  in  the  preamble  that  brokers 
and  others  ''iiave  of  late  made  excessive 
charges,  to  the  great  oppression  of  poor 
tenants  and  others ;  and  it  is  expedient  to 
check  such  practices."  From  this  I  deduce 
that  it  was  intended  to  protect  landlords 
as  well  as  tenants  by  means  of  the 
limited  list  of  fees  afterwards  provided. 
Then  the  statute  enacts  that  for  the  doing 
of  a  variety  of  things,  some  of  them  for  the 
exclusive  benefit  of  the  landlord,  no  one  in 
the  position  of  the  respondent  "shall  have, 
take,  or  receive  out  oi  the  produce  of  the 
goods  or  chattels  distrained  upon  and  sold, 
or  from  the  tenant  distrained  on,  or  from  the 
landlord,  or  from  any  other  person  whatso- 
ever," any  more  than  the  statutory  charges. 
It  appears,  therefore,  that  the  landlord  is, 
by  name,  amongst  tnose  whom  the  statute 
was  designed  to  protect,  and  the  protection 
Riven  is  not  limited  by  the  extent  of  the 
landlord's  or  the  tenant's  interest  in  the 
produce  of  the  goods  seized.  The  broker  is 
not  to  have,  take,  or  receive  from  the 
landlord  more  than  the  fees  allowed,  and 
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this  is  laid  down  in  a  statute  expressly 
framed  '^to  check  such  practices"  as  the 
making  of  **  excessive  charges."  I  come  to 
the  conclusion  that  the  legislature  was  in 
earnest  in  trying  to  end  the  mischief  of 
making  inordmate  charges,  and  s.  2  of  the 
Act  helps  to  satisfy  me  of  this.  That  the 
end  desired  would  have  been  attained  if  the 
broker  were  still  left  free  to  make  what 
barcain  he  could,  I  cannot  believe.  If  he 
might  bargain  with  the  landlord,  he  might 
do  so  with  the  tenant,  t.e.,  with  one  in  too 
bad  a  position  to  be  able  to  resist  exorbitant 
demands.  It  seems  to  roe  worthy  of  notice 
that  the  Act  only  applies  in  cases  where 
not  more  than  the  sum  of  £20  is  due.  The 
legislature  would  appear  to  have  had  in 
view  somewhat  small  transactions  in  respect 
of  which  the  fees  allowed  might  well  be 
amplv  sufficient,  whilst  as  to  larger  and 
possibly  more  complicated  levies,  the  brokers 
were  left  to  make  their  own  terms.  Were 
the  fees  allowed  by  the  statute  not  to  be 
regarded  as  the  obligatory  maximum,  it 
seems  to  me  that  the  Act  would  amount  to 
a  mere  recommendation  to  brokers  to  be 
moderate  in  their  demands— surely  a  lame 
conclusion  to  follow  so  grandiose  a  pre- 
amble. 

Appeal  dumissed. 

Solicitor  for  the  appellant :  R.  S.  Hopper, 
Whitley  Bay. 
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November  13,  1906. 

(Before  Gorell  Barnes,  P.,  and  Bargrave 
Deane,  J.,  sitting  as  a  Divisional 
Court.) 

Groves   v.   Groves. 

Husband  and  wife — Summary  Jurisdiction 
(Married  Women)  Act,  1895  (58  & 
69  Vict.  c.  39),  8.  7— "Fresh  evidence." 

In  1887  the  appellant  was  deserted  by  her 
husband  who  went  to  New  Zealand, 
Believing  him  dead,  in  1895  she 
went  through  a  ceremony  of  marriage 
with  the  respondent.  In  March,  1906, 
the  appellant  obtained  against  the 
respoTident  a  separation  order  under 
the  Summary  Jurisdiction  {Married 
Women)  ilc«,*1895  (58  ^  59  Vict,  c.  39). 
At  this  date  the  respondent  had  loritten 
to  New  Zealand  for  a  certificate  of  the 
death  of  the  husband,  but  the  same  had 
not  bee?i  received.  In  May,  1906,  the 
respondent,  having  in  the  meanwhile 
received  the  certificate  in  question,  ap- 
plied to  discharge  the  order  on  the 
ground  that  the  husband  of  the  appel- 
lant toas  alive  at  the  tim^  of  the  cere- 
mony of  marriage  in  1896.  At  this 
hearing  hearsq^  evidence  was  given  in 
support  of  the  contention  of  the  respon- 
dent, and  evidence  vkis  received  of  a 
statement  by  the  appellant  to  the  effect 
that  her  husband  uhu  alive  at  the 
tim>e  of  the  ceremony  in  1895,  and  a 
certificate  of  his  death  wa^  forthcoming, 
but  no  evidence  of  identification.  At 
an  adjourned  hearing  of  the  applica- 
tion by  the  respondent  on  July  llth, 
1906,  the  stipendiary  magistrate  dis- 
charged the  separation  order.  On 
appeal  on  the  grounds,  inter  alia,  that 
there  woa  no  ^"^ fresh  evidence  ^*  within 
the  meaning  of  the  Act  before  the  sti- 
pendiary magistrate,  and  that  there  vhjls 
no  evidence  of  anything  that  had  oc- 
curred since  the  order, 

Held,  that  the  certificate  was,  in  this  case, 
^^ fresh  evidence^^  as  it  could  not  have 
been  previously  obUiined,  and  the  re- 
spondent had  been  in  fact  ignorant  of 
its  existence,  and  that  the  stipendiary 
magistrate  had  sufficient  evidence  before 
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him  to  justify   the   discharge  of  the 
separation  order. 

Johnson  v.  Johnson  (1899),  64  J,  P,  72  ; 
[1900]  P.  19,  distinguished. 

The  facts  were  as  follows : 

On  October  3rd,  1882,  the  appellant 
married  one  Benjamin  John  Heald  at 
Christchurch,  Lancaster.  There  were  two 
children,  issue  of  the  marriage.  In  1887 
Heald  deserted  the  appellant  and  went  to 
New  Zealand,  and  letters  were  received 
from  him  from  time  to  time.  In  1891  Mrs. 
Heald,  his  mother,  informed  the  appellant 
that  Heald  had  died  m  New  Zealand.  In 
this  belief,  and  describing  herself  as  a 
widow,  she  married,  on  October  19th.  1895, 
the  respondent,  Frederick  William  Gfroves. 
The  parties  remained  on  intimate  terms 
with  Mrs.  Heald  down  to  her  death  in 
1905,  when  a  question  arose  as  to  the  exact 
date  of  the  death  of  Benjamin  John  Heald. 
Early  in  1906  the  respondent  was  convicted 
of  an  assault  on  the  appellant,  and  in 
March,  1906,  he  deserted  her.  A  summons, 
under  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  was  taken  out  by  the 
appellant,  and  a  separation  order  was 
granted  to  her  on  March  21st,  1906.  At 
this  date  the  respondent  had  written  to 
New  Zealand  for  a  certificate  of  the  death 
of  the  husband  but  had  not  received  same. 
On  May  30th  the  respondent  applied  to  the 
stipendiary  magistrate  at  Manchester  to 
discharge  the  order  of  March  2lRt,  1906,  on 
the  ground  that  on  October  19th,  1895, 
Beniamin  John  Heald  was  alive,  and  that 
he  died  in  New  Zealand  on  June  6th,  1896. 
nearly  eight  months  after  the  ceremony  oi 
marriage  gone  through  hy  the  respondent 
with  the  appellant.  The  hearing  was  ad- 
journed to  June  27th,  and  again  to  July 
11th.  According  to  the  notes  of  evidence 
it  appeared  that  after  the  death  of  Mrs. 
Heald,  the  appellant  asked  the  respon- 
dent to  go  tnrough  a  second  ceremony 
of  marriage  with  her.  This  he  refused  to 
do,  and  charged  her  with  knowing  "aJl 
along"  that  Meald  was  alive.  It  also 
appeared  that  in  1897  Mrs.  Heald  had 
inserted  the  following  obituary  notice  in  a 
local  newspaper;  "At  Dunedin^  New 
Zealand,  on  June  6th,  1896,  Benjamin  John 
Heald,  late  of  Lancaster,  aged  36."  In  the 
certificate  of  death,  issued  by  the  Registrar- 
General  of  Births  and  Deaths,  which  certifi- 
cate was  before  the  stipendiary  ma^trate 
in  July,  but  not  before  the  justices  in 
March,  the  same  name  and  date  were  given, 
the  age,  however,  was  returned  as  forty-six. 
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After  hearing  the  evidence  the  learned 
stipendiary  magistrate  discharged  the  order 
of  March  21st,  1906. 

On  appeal, 

J^eilson,  for  the  appellant.— The  order 
should  not  have  been  aischarged  (1)  because 
it  was  made  by  consent,  and  the  respondent 
was  therefore  estopped  from  denving  that 
the  appellant  was  his  wife.  (2)  There  was 
no  "  tresh  evidence  "  within  the  meaning  of 
s.  7  of  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  before  the  stipendiary 
magistrate.  (3)  There  was  no  evidence 
before  the  stipendiary  relating  to  anything 
which  bad  happened  since  the  making  of 
the  order  of  March  21st,  1906,  and  no 
evidence  of  anything  which  had  come  to 
the  knowledge  of  the  respondent  since 
March  21st,  and  no  evidence  of  anything 
which  could  not  by  reasonable  means  have 
come  to  his  knowledge  before  that  date. 
(4)  That  there  was  no  evidence  that 
Benjamin  John  Heald,  mentioned  in  the 
order  of  July  11th,  discharging  the  order  of 
March  21st,  1906,  was  alive  on  October  19th, 
1895.  (6)  That  the  document  purporting 
to  be  a  certificate  of  the  death  of  Benjamin 
John  Heald  was  received  in  evidence,  and 
acted  upon  without  any  evidence  of  identi- 
fication. (6)  That  hearsay  evidence  which 
was  inadmissible  was  received  and  acted 
upon.  (7)  That  the  order  of  July  11th 
was  made  without  jurisdiction  and  is  bad. 
The  order  is  practically  to  pronounce  a 
decree  of  nullity  on  evidence  that  would 
not  be  admitted  in  the  Divorce  Court  and 
is  a  serious  and  oppressive  extension  of 
the  Summary  Jurisdiction  (Married  Women) 
Act,  1895. 

GoRBLL  Barnes,  P.— There  is  nothing  in 
the  order  of  July  llth^  1906,  to  prevent 
either  party  testing  in  this  court  the  legality 
of  the  ceremony  through  which  they  went 
in  October,  1895. 

Neilson.— None  of  the  evidence  before 
the  learned  stipendiary  magistrate  in 
July,  1906,  was  "  fresh  evidence."  "  Fresh 
evidence"  has  been  defined  by  Lord  St. 
Helier  in  Johnson  v.  Johnsony  supra,  as 
"the  same  sort  of  evidence  as  that  upon 
which  a  new  trial  would  be  granted:  it 
must  relate  to  something  which  has 
happened  since  the  former  hearing  or  trial, 
or  it  must  be  evidence  which  had  come  to 
the  knowledge  of  the  party  applying  since 
that  hearing  or  trial,  atid  which  could  not 
by  reasonable  means  have  come  to  his 
knowledge  before  that  time.  It  must 
amount  to  what  was  called,  in  the  old  forms 
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of  pleading,  res  noviter  ad  notUiampreventa. 
It  does  not  include  evidence  -which  could 
have  been  called,  but  which  was  not  in  fact 
adduced  at  the  first  hearing.  It  would  be 
monstrous  to  suppose  that  a  party  could 
abstain  from  calling  evidence,  and  thereafter 
proceed  to  make  use  of  it/'  In  the  present 
case  all  the  facts  were  within  the  respon- 
dent's knowledge  in  March,  1906. 

B.  M.  MtddUeUm,  for  the  respondent.— 
The  affidavits  show  that  he  did  not  obtain 
the  certificate  of  Benjamin  John  Heald's 
death  until  a  date  subsequent  to  March, 
1906. 

Heilson.—Ke  could  reasonably  have  done 
so  before. 

Bakgrave  Deane,  J.— Until  he  was 
summoned  there  was  no  particular  reason 
why  he  should  consider  the  question. 

NeUson. — With  regard  to  the  question  of 
identity  it  has  not  been  proved  that  the 
man  who  died  in  New  Zealand  in  June, 
1896,  was  the  man  who  married  the  appel- 
lant in  1882. 

GoBELL  Barnes,  P. — Why  don't  you  pro- 
duce the  certificate  of  the  first  husband's 
death  in  1891  ? 

iret/«o».— The  onus  is  not  on  me,  I  sub- 
mit. The  stipendiary  magistrate  should 
have  adjourned  the  summons  for  the  parties 
to  come  to  this  court.  The  Summary  Juris- 
diction (Married  Women)  Act,  1895,  was 
never  intended  to  put  upon  a  wife  the  onus 
of  establishing  the  legahty  of  her  marriage. 
That  would  amount  to  an  inversion  of  a 
married  woman's  rights,  and  an  unfair 
burden  to  put  upon  her.  The  order  of 
March  2l8t,  1906,  should  stand,  and  the 
respondent  can,  if  he  thinks  fit,  take 
proceedings  for  nullity  in  this  court. 

Baborave  Deane,  J. — Why  did  not  the 
appellant  apply  for  an  adjournment  1  If 
your  argument  is  a  sound  one,  she  should 
have  done  so. 

Neilson, — She  was  satisfied  that  there 
were  no  grounds  for  her  husband's  sugges- 
tions. 

GoRELL  Barnes,  P.— Or,  perhaps,  that 
an  adjournment  would  not  assist  her  ]  She 
admitted  in  her  evidence  that  she  had  not 
tried  to  obtain  a  certificate  of  Heald's  death 
in  1891. 

jB.  M.  Middleton^  for  the  respondent,  was 
not  called  upon. 
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GoRELL  Barnes,  P. —Without  in  any- 
way dissenting  from  the  definition  of  "fresh 
evidence"  in  Johnson  v.  Johnson^  supra, 
each  case  must  depend  upon  the  particular 
evidence  tendered,  and  whether  it  could 
have  been  obtained  at  the  former  hearing. 
It  was  clear  that  the  respondent  could  not 
have  produced  the  certificate  of  death  at  the 
hearing  in  March ;  he  could  not  even  have 
known  whether  such  a  certificate  was  ob- 
tainable, and  whether  it  would  support  his 
contention.  He  would  have  been  maced  in 
a  position  of  some  difficulty  had  he,  in 
March,  1906,  applied  for  an  adjournment 
without  knowing  what  evidence  he  could 
obtain.  With  regard  to  the  evidence,  in 
my  opinion,  the  learned  stipendiary  had 
reasonable  grounds  for  believing  that  Uesdd 
was  alive  on  October  15th,  1896.  The 
original  order  was  made  on  a  statement 
that  Heald  had  died  in  1891,  and  that  Heald's 
mother  had  confirmed  that  statement.  At 
the  second  hearing,  however,  it  was  given 
in  evidence  that  she  had  made  a  different 
statement,  and  had  actually  inserted  in  the 
press  a  notice  of  her  son's  death  as  occurring 
m  June,  1896,  and  the  certificate  of  his 
death  was  put  in  without  objection.  Al- 
though that  certificate  only  proved  the 
death  of  a  man  named  Benjamin  John 
Heald,  the  description  tallied  with  that  of 
the  appellant's  husband,  and  no  other 
certificate  of  that  gentleman's  death  was 
produced.  The  learned  stipendiary  has,  in 
my  opinion,  rightly  discharged  the  order  of 
M!arch  21st,  1906. 

Bargrave  Deane,  J.— I  am  of  the  same 
opinion.  If  the  appellant  can  prove  that 
her  husband  died  before  she  went  through 
the  ceremony  of  marriage  with  the  respon- 
dent, she  can  lay  that  as  "  fresh  evidence  " 
before  the  stipendiary  and  obtain  a  fresh 
order.  Until  she  does  so  the  weight  of 
evidence  is  a^inst  her.  We  are  not  finding 
any  fact  against  her,  but  merely  that  the 
validity  of  her  marriage  with  the  respondent 
has  not  been  established. 

Appeal  accordingly  dismissed  mthout 
costs. 

Solicitors  for  the  appellant:  Crowders, 
Vizard,  Oldham  &  Co.,  for  J.  Hislop  &  Son, 
Manchester. 

Solicitors  for  the  respondent:  Ayrton, 
Biscoe  and  Barclay,  for  Cobbett,  Wheeler 
and  Cobbett,  Manchester. 
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(Before  Collins,  M.R.,  Cozens-Haedy 
and  Flbtghee  Moulton,  L.JJ.) 

Rex  V,  Qaeeett  and  the  Wandswoeth 
BofiouGH  Council. 

Metropolis  —  Road  —  Repair — Expenses — 
Recovery  of,  from  irontager  —  Court 
of  competent  jurisdiction — Metropolis 
Management  Amendment  Act,  1890 
(53  dc  54  Vict.  c.  66),  s.  3. 

The  expenses  of  repairing  a  carriage  road 
under  s,  Z  of  the  Metropolis  Manage- 
ment  Amendment  Act^  1890,  may  he 
recovered  by  the  local  authority  from 
the  oumers  of  houses  and  land  upon 
tahom  such  expenses  have  been  appor- 
tioned^ either  by  an  action  at  law  or  in 
a  summary  manner  before  a  magistrate. 

Appeal  by  the  applicant  from  the  refusal 
of  prohibition  by  the  High  Court  of 
Justice,  King's  Bench  Division  (Alvee- 
STONE,  L.C.J.,  and  Daslino,  J.). 

The  Divisional  Court  refused  to  grant  a 
rule  nisi  for  prohibition ;  an  application 
was  then  made  to  the  Court  of  Api)eal,  and 
a  rule  nisi  was  granted  to  prohibit  Mr. 
Garrett,  one  of  the  metropditan  police 
magistrates,  from  further  proceeding  in  the 
matter  of  a  claim  made  by  the  Wandsworth 
Borough  Council  against  Mr.  BaUard  for  a 
portion  of  the  cost  of  repairing  a  road, 
upon  the  ground  that  the  magistrate  had  no 
juiisdiction  to  entertain  the  claim. 
■  This  was  the  argument  upon  the  rule  nisi 
granted  by  the  Court  of  Appeal. 

The  Tacts  were  as  follows  : 

The  Wandsworth  Borough  Council,  acting 
under  s.  3  of  the  Metropolis  Management 
Amendment  Act,  1890,  repaired  a  carriage 
road  within  their  district  which  was  not 
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repairable  by  them,  and  apportioned  the 
expenses  of  so  doing  upon  the  owners  of 
the  houses  and  land  bounding  or  abutting 
upon  such  road.  Mr.  Ballard  was  the 
owner  of  certain  houses  bounding  or 
abutting  on  the  road,  and  the  sum  of 
£239  7s.  was  apportioned  upon  him  in 
respect  thereof.  Mr.  Ballard  disputed  his 
liability  to  pay  that  sum  on  the  ground 
that  the  works  carried  out  were  not 
**  necessary  works  of  repair ".  within  the 
meaning  of  the  section,  and  the  council 
then  took  i)rooeedings  before  a  metropolitan 
police  magistrate  to  recover  from  him  the 
sum  apportioned.  Mr.  Ballard  thereupon 
appliea  for  a  writ  of  prohibition  to  prohibit 
the  magistrate  from  proceedinff  in  the 
matter  of  the  claim  on  tne  grouna  that  he 
had  no  jurisdiction,  and  the  magistrate 
ac(joumea  the hearioeuntil  the  proceedings 
for  prohibition  were  disposed  of. 

By  the  Metropolis  Management  Amend- 
ment Act,  1890 : 

Section  3.  —  "Any  vestry  or  district 
board  may  from  time  to  time  execute  any 
necessary  works  of  repair  upon  any  or  any 
part  of  any  carriage  rdA  within  their  parish 
or  district  which  shall  have  been  used  for 
not  less  than  six  months  for  public  traffic 
and  which  may  not  at  the  time  of  such 
repair  have  become  repairable  by  them,  and 
shall  not  by  undertaking  such  repair  prejudice 
or  affect  the  powers  of  such  vestry  or  district 
board  to  apportion  and  recover  the  expenses 
of  paving  such  road  or  way,  if  and  when 
the  same  shall  be  paved  as  a  new  street 
under  the  Metropolis  Management  Acts. 
The  expenses  of  and  incident  to  such  repair 
may  in  the  first  instance  be  paid  by  the 
vestry  or  district  board  in  the  same  manner 
as  the  expenses  of  repairing  other  streets 
repairable  by  them,  and  shall  as  soon  as 
may  be  thereafter  be  apportioned  upon  and 
recovered  from  the  owners  of  the  houses 
and  land  bounding  or  abutting  on  sach 
road  or  part  thereof  in  the  same  manner 
as  if  such  expenses  were  expenses  of  paving 
such  road  or  part  thereof  as  a  new  street 
under  the  provisions  of  the  Metropolis 
Management  Acts  relative  thereto,  and  the 
amount  of  the  expenses  so  apportioned  may 
be  recovered  by  the  vestry  or  district  board 
in  a  court  of  competent  jurisdiction." 

Horace  Avorv^  K.C.,  and  B.  Morten^  for 
the  Wandswortn  Borough  CounciL  showed 
cause  against  the  rule.-— The  Metropolis 
Management  Amendment  Act,  1890.  s.  3, 
for  the  first  time  gave  the  local  autnority 
power  to  repair  a  roadway  which  was  not 
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in  a  sufficiently  advanced  state  to  justify 
them  in  making  it  up  as  a  new  street  and 
taking  it  over  under  the  Metropolis 
Management  Acts,  1855  and  1862 ;  and 
that  section  provides  that  the  expenses  of 
such  repair  shall  be  '^apportioned  upon  and 
recovered  from  the  owners  of  the  houses  and 
land  bounding  or  abutting  on  such 
toad  .  •  .  in  the  same  manner  as  if 
such  expenses  were  expenses  of  paving  such 
foad  ...  as  a  new  street  under  the 
provisions  of  the  Metropolis  Management 
Acts  relative  thereto."  So  far  the  section 
is  clear,  and  if  it  ended  at  that  point  there 
could  be  no  doubt  but  that  the  expenses 
could  be  recovered  in  the  same  way  as 
exi)enses  under  the  earlier  Acts,  namely  by 
action  at  law  or  before  justices.  But  the 
section  continues  "  and  the  amount  of  the 
expenses  so  apportioned  may  be  recovered 
by  the  vestry  or  district  board  in  a  court 
01  competent  jurisdiction."  Upon  those 
.words  the  rule  nisi  was  obtained,  and  it  is 
said  that  a  magistrate  is  not  a  ^' court  of 
competent  jurisdiction."  The  answer  is 
that  the  section  expressly  provides  that 
these  expenses  may  be  recovered  in  the 
same  way  as  paving  expenses  under  the 
earlier  Acts,  ana  those  expenses  are,  by  s.  225 
of  the  Metropolis  Management  Act,  1855, 
and  s.  77  of  the  Metropolis  Management 
Amendment  Act,  1862,  recoverable  either 
by  action  at  law  or  before  justices.  The 
words  at  the  end  of  s.  3  of  the  Act  of  1890, 
are  in  fact  surplusage  because  the  earlier 
part  of  the  section  provides  for  the  method 
in  which  the  expenses  may  be  recovered. 
Further,  the  words  "court  of  competent 
jurisdiction"  mean  "court  of  competent 
jurisdiction  for  the  recovery  of  those 
expenses,"  and  therefore  include  the 
magistrate  who  is  made  such  a  court  by 
the  earlier  Acts.  By  s.  14  of  the  Metro- 
politan Police  Courts  Act,  1839,  and  s.  33  of 
the  Summary  Jurisdiction  Act,  1848,  a 
metropolitan  police  magistrate  has  power  to 
do  alone  what  can  be  done  by  one  or  more 
justices  of  the  peace.    In  addition  to  the 

Provisions  already  referred  to,  s.  9  of  the 
iCt  of  1890,  provides  that  penalties  and 
expenses  under  that  Act  may  be  sued  for 
and  recovered  in  the  same  manner  as 
penalties  under  the  Metropolis  Manage- 
ment Act,  1855  and  the  Acts  amending  the 
same,  and  bv  s.  227  of  the  Act  of  1855,  and 
8.  104  of  the  Act  of  1862,  penalties  and 
expenses  under  those  Acts  are  recoverable 
lyy  summary  proceedings  before  any  justice 
in  manner  provided  by  the  Summary 
Jurisdiction  Act,  1848.  Therefore  the 
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magistrate  has  jurisdiction  in  this  matter 
and  the  rule  nisi  should  be  discharged. 
[They  referred  to  iSt  Paneras  Vestry  v. 
Batterhury  (1857),  21  J.  P.  424  ;  2  C.  K^,B,) 
477  ;  Stroud  y.  Wandsuxnih  Board  of  Works 
{18H\  58  J.  P.  652;  [1894]  2  Q.  R  1 ; 
Tottenham  Locals  Board  v.  Eowdl  (1876), 
1  Ex.  D.  514.] 

Danckwerts,  KC.  (H.  DrvsdaZe  Woodcock 
and  G,  C,  O^Gorman  with  him),  in  support 
of  the  rule.— The  dispute  between  Mr. 
Ballard  and  the  borougn  council  is  as  to 
whether  the  latter  have  done  necessary 
work  of  repair  or  have  really  made  a  new 
road.  Under  s.  3  of  the  Act  of  1890  the 
local  authority  have  power  to  repair  a  road 
time  after  time  at  the  expense  of  the 
frontas^ers,  whereas  they  only  have  power 
to  make  up  a  road  as  a  new  street  once. 
Therefore  tne  section  gives  the  local  autho- 
rity a  new  right  and  imposes  upon  the 
frontagers  a  new  liability.  It  is  a  well- 
known  rule  that  when  a  new  liability  is 
created  by  an  Act  of  Parliament  and  the 
Act  creates  a  remedy  for  the  enforcement 
of  that  liability,  then  the  remedy  so  given 
is  the  only  remedy.  If  s.  3  of  the  Act  of 
1890  had  stopped  at  the  words  "  under  the 
provisions  or  the  Metropolis  Management 
Acts  relative  thereto,"  probably  the  magis- 
trate would  have  had  jurisdiction  to  enter- 
tain this  case.  But  as  the  section  goes  on 
to  provide  that  the  expenses  majr  be 
recovered  in  a  court  of  competent  jurisdic- 
tion, the  previous  words  must  be  construed 
as  referring  to  other  matters  than  the 
recovery  of  the  expenses.  The  other  matters 
which  it  was  necessary  to  refer  to  were  the 
preliminary  stages,  namely,  the  apportion- 
ment of  the  expenses  and  the  persons  from 
whom  they  are  recoverable,  which  are  pro- 
vided for  by  the  earlier  Acts.  The  words 
at  the  end  of  s.  3  show  that  the  legislature 
intended  that  the  expenses  should  be  re- 
coverable in  a  court  of  competent  jurisdic- 
tion, that  is,  a  court  of  law.  Justices  have 
no  power  to  entertain  a  claim  for  a  debt 
unless  such  power  is  given  to  them  by 
statute.  If  the  contention  on  the  other  side 
is  right,  the  last  words  of  the  section  are 
unnecessarv  and  have  no  meaning.  But  the 
court  should  endeavour  to  give  effect  to  all 
the  words  of  a  statute  (Washer  v.  Elliott 
(1876),  1  C.  P.  D.  169 ;  Shepherd  v.  HiUs 
(1855),  11  Ex.  55).  Section  9  of  the  Act 
does  not  apply,  because  a  remedy  is  provided 
by  s.  3,  which  gives  the  person  from  whom 
the  expenses  are  claimed  the  right  to  have 
the  claim  tried  in  a  civil  court,  with  the 
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conseqaent  right  to  have  the  case  tried  with 
a  jury. 

Collins,  M.R.-7-Thi8  is  an  appeal  from  a 
decision  of  the  Divisional  Court  refusing  a 
rule  for  proMbition  directed  to  a  magistrate 
to  prevent  him  entertaining  the  question  of 
liability  for  repairs  under  s.  3  of  the  Act 
of  1890.  Now  the  argument  is  certainly  a 
very  ingenious  one,  and  Mr.  Danckwerts 
has  put  it  before  us  with  his  accustomed 
power  ;  but  the  case  seems  to  me  a  simple 
one,  and  not  to  admit  of  any  reasonable 
doubt.  The  question  turns  upon  the  effect 
of  s.  3  of  the  Metropolis  Management 
Amendment  Act,  1890.  The  section  is  to 
this  effect  [the  Master  of  the  Rolls  read 
the  section,  supra].  Now  it  has  been 
explained  to  us  that  the  object  of  that 
legislation  was  to  confer  upon  the  authority 
powers  short  of  the  obligation  of  paving, 
that  is  to  say,  Uiat  before  tne^  had  made  up 
their  minds  that  it  was  desirable  to  turn 
the  road  in  question  into  a  new  street  they 
might  do  what  they  had  not  theretofore 
been  able  to  do,  unless  they  were  prepared 
to  turn  it  into  a  new  street,  namelv,  execute 
certain  repairs  which  would  fall  short  of  or 
be  inconsistent  with  paving.  Under  these 
circumstances,  they  being  enabled  to  repair 
without  paving,  provision  had  to  be  made 
for  the  way  in  wnich  the  expenses  were  to 
be  apportioned,  and  also  for  the  recovery  of 
those  expenses.  The  machinery  provided 
by  the  Act  is  analogous  to  the  machinery 
provided  for  the  recovery  of  paving  expenses, 
that  is  to  say,  the  expenses  are  to  be 
apportioned  and  then  recovered  from  the 
frontagers.  The  last  words  of  s.  3  are :  "  The 
amount  of  the  expenses  so  apportioned  may 
be  recovered  by  the  vestry  or  district  board 
in  a  court  of  competent  jurisdiction."  It  is 
upon  those  words  only  that  the  argument 
arises,  but  it  is  said  that  the  use  of  the 
words  *' a  court  of  competent  jurisdiction  " 
there  implies  that  there  is  a  special  pro- 
vision made  for  the  recovery  before  a 
particular  court,  and  that,  therefore,  every 
otlier  court  is  excluded,  and  that  being  so, 
that  whatever  other  courts  appear  to  be 
contemplated  as  the  courts  to  determine  the 
rights  in  respect  of  paving  expenses  throush- 
out  the  A^t  those  other  courts  are  excluded 
by  virtue  of  the  fact  that  the  iuriadiction  has 
been  conferred  and  conferred  exclusively  on 
a  court  of  competent  jurisdiction.  Now» 
unless  there  can  be  imported  into  those 
words  *'a  court  of  competent  jurisdiction,'^ 
the  limitation  which  Mr.  DcmchwerU  con* 
tends  for,  namely,  that  they  include  only 
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the  High  Court  or  a  county  court,  the 
argument  for  the  appellant  does  not  arise 
at  all,  because  it  is  only  by  attributing  an 
exclusive  force  to  the  words  "a  court  of 
competent  jurisdiction"  that  he  can  get 
into  those  words  an  exclusion  of  all  other 
courts  which,  but  for  the  exclusive  force  of 
the  words  "  a  court  of  competent  jurisdic- 
tiouj"  would  be  introduced  by  the  other 
sections  under  which  paving  expenses  are 
recoverable.  Now  I  think  that  the  argu- 
ment for  the  appellant  breaks  down,  because 
it  seems  to  me  that  these  words  ''a  court  of 
competent  jurisdiction  "  were  simply  general 
words,  put  in  in  contemplation  of  the  fact 
that  the  section  refers  to  the  earlier  Acts 
which  do  provide  for  a  specific  court,  and 
a  competent  court  seems  to  me  to  be  only  a 

general  term  putting  off  the  difficulty  of 
eciding  what  court  is  to  be  a  competent 
court  under  Uie  earlier  Acts,  but  covering 
every  possible  court  which  b^  those  Acts  is 
made  competent,  covering  it  under  the 
general  wonis  "a  court  of  competent  juris- 
diction." It  seems  to  me,  therefore,  that 
we  are  at  liberty  to  look  to  see  what  pro- 
visions are  made  for  the  recovery  of  paving 
expenses  in  case  the  authority  goes  to  the 
expense  of  paving.  Mr.  Danckwerts  asks 
us  to  say  that  the  words  "  the  expenses  of 
and  incident  to  such  repair  may  in  the  first 
instance  be  paid  by  the  vestry  or  district 
board  in  the  same  manner  as  the  expenses 
of  repairing  other  streets  repairable  by 
them,  and  shall  as  soon  as  may  be  thereafter 
be  apportioned  upon  and  recovered  from 
the  owners  ...  m  the  same  manner  as  if 
such  expenses  were  expenses  of  paving  such 
road  or  part  thereof  as  a  new  street  under 
the  provisions  of  the  Metropolis  Management 
Acts  relative  thereto''  are  to  be  read  as  if 
they  were  limited  to  the  initial  processes  of 
dealing  with  the  matter  of  paving,  that  is  to 
say,  the  determination  of  all  conditions 
precedent  affecting  paving,  apportioning  the 
expenses  and  so  on,  and  as  if  they  stopped 
short  at  the  provision  for  recovery.  Mr. 
Danckwerts  says  the  words  "in  the  same 
manner"  cannot  be  taken  to  embrace  the 
mode  of  recovery,  but  only  the  general 
initial  processes  before  they  arrive  at  the 
point  of  seeking  to  recover.  As  far  as  I  can 
understand  his  argument,  that  is  the  only 
way  that  he  can  avoid  what  appears  to  me 
to  be  the  obvious  meaning  of  the  section, 
namel J,  that  repair  expenses  are  to  be  dealt 
with  in  the  same  manner  as  the  expenses 
of  paving;  and  it  is  only  b^  reading  "in 
the  same  manner"  in  that  limited  fashion 
that  he  can  raise  the  contention  that  "  court 
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of  competent  jurisdiction"  has  the  limited 
meaning  which  he  asserted  in  the  earlier 
part  of  his  argument  It  seems  to  me  that 
argument  breaks  down  when  I  foUowout, 
as  I  propose  to  do  under  Mr.  Avary^s 
guidance,  the  actual  provisions  for  the  re- 
payment of  these  expenses ;  and  it  appears 
to  me  that  these  provisions  are  not  in  the 
slightest  degree  inconsistent  with  the  fact 
tha^  a  competent  court  is  the  court  that  by 
the  third  section  is  to  deal  with  the  matter. 
That  section  simply  refers  to  a  competent 
court,  and  we  have  to  find  in  this  section 
what  the  legislature  contemplates  is  a  com- 
petent court.  Now  we  look  to  see  what  is 
the  provision  in  this  legislation  for  the 
recovery  of  paving  expenses,  and  we  get  to 
s.  105  of  the  Metropolis  Management  Act, 
1855.  That  section  says  this :  "  In  case  the 
owners  of  the  houses  forming  the  greater 

gart  of  any  new  street  laid  out  or  made,  or 
ereafter  to  be  laid  out  or  made,  which  is 
not  paved  to  the  satisfaction  of  the  vestry 
or  district  board  of  the  parish  or  district  in 
which  such  street  is  situated,  be  desirous  of 
having  the  same  paved,  as  hereinafter  men- 
tioned, or  if  such  vestrv  or  board  deem  it 
necessary  or  expedient  that  the  same  should 
be  so  paved,  then  and  in  either  of  such  cases 
such  vestry  or  board  shall  well  and  suffi- 
ciently Dave  the  same  either  throughout 
the  whole  breadth  of  the  carriageway  and 
footpaths  thereof,  or  any  part  of  such 
breadth,  and  from  time  to  time  keep  such 
pavements  in  good  and  sufficient  repair; 
and  the  owners  of  the  houses  forming  such 
street  shall,  on  demand,  pay  to  such  vestry 
or  board  the  amount  of  the  estimated  ex- 
penses of  providing  and  laying  such  pave- 
ment (such  amount  to  be  determined  by 
the  surveyor  for  the  time  being  of  the 
vestry  or  board);  and  in  case  such  esti- 
mated expenses  exceed  the  actual  expenses 
of  such  i)aving,  then  the  di£ference  between 
such  estimated  expenses  and  such  actual 
expenses  shall  be  repaid  by  the  said  vestry 
or  board  to  the  owners  of  houses  by 
whom  the  said  sum  of  money  has  been 
paid;  and  in  case  the  said  estimated  ex- 
penses be  less  than  the  actual  expenses  of 
such  paving,  then  the  owners  of  the  said 
houses  shaD,  on  demand,  pay  to  the  said 
vestry  or  board  such  further  sum  of  money 
as,  together  with  the  sum  already  paid, 
amounts  to  such  actual  expenses."  It  will 
be  noticed  that  that  clause  providing  for 
paving  and  how  the  amounts  are  to  be 
ascertained,  and  so  on,  does  not  contain 
any  express   provision   as   to   how  those 
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expenses  shall  be  recovered.  We  have  to 
look  elsewhere  to  find  that.  Now  I.  come 
to  s.  77  of  the  Act  of  1862..  I  come  to 
that  first,  because  by  the  operation  o>f 
that  section,  the  owners  of  land  abut- 
ting on  the  new  street,  as  distinguished 
from  the  owners  of  houses,  are  introduced 
into  the  liability  arising  from  the  paving  by 
the  district  authority.  The  section  is  as 
follows:  "Where  any  vestry  or  district 
board  shall,  under  the  powers  eiven  by  the 
one  hundred  and  fifth  section  of  the  firstly^ 
recited  Act,  have  paved  or  be  about  to  nave 
any  new  street,  the  owners  of  the  land 
bounding  or  abutting  on  such  istreet  shall 
be  liable  to  contribute  to  the  expenses  or 
estimated  expenses  of  paving  the  same,  as 
well  as  the  owners  of  nouses  therein,  pro- 
vided that  it  shall  be  lawful  for  the  vestry 
or  district  board  to  charge  the  owners  of 
land  in  a  less  proportion  than  the  owners 
of  house  property,  should  they  deem  it  just 
or  expedient  so  to  do  :  and  any  such  costs 
or  expenses,  including  tne  costs  of  paving  at 
the  point  of  intersection  of  streets,  and  all 
other  incidental  costs  and  charges,  shall  be 
apportioned  by  the  vestry  or  board,  and 
shall  be  recoverable  either  before  the  work 
shall  be  commenced,  or  during  its  progress, 
or  after  its  completion;  ana  it  shall  be 
lawful  for  the  vestry  or  district  board  at 
their  discretion  to  accept  payment  of  the 
amount  apportioned  or  charged  in  respect 
of  each  house  or  premises  by  instalments 
spread  over  a  period  not  exceeding  twenty 
years;  and  any  such  amount  shall  be  re- 
coverable from  the  present  or  any  future 
owner  of  the  premises  either  by  action  at 
law  or  in  a  summary  manner  before  a  jus- 
tice of  the  peace,  at  the  option  of  the  vestrjr 
or  board."  Now  that  section  enlarges  the 
sphere  of  liability  by  introducing  the  owners 
of  land,  and  it  also  provides  for  the  method 
of  recovering  the  expenses  by  action  at  law 
or  in  a  summarv  manner  before  a  justice  at 
the  option  of  the  vestry  or  board.  I  come 
now  to  a  section  which  provides  a  remedy 
in  case  there  is  not  a  specific  remedy 
provided  in  the  earlier  section,  and  that 
IS  s.  225  of  the  Act  of  1855.  Tnat  section 
is  to  this  effect:  *'In  every  case  where 
the  amount  of  anv  damage,  costs,  or  ex- 
penses is  by  this  Act  directed  to  be  asoer* 
tained  or  recovered  in  a  summary  mannei^ 
or  the  amount  of  any  damage,  costs,  or 
expenses  is  by  this  Act  directed  to  be  paid, 
and  the  method  of  ascertaining  the  amount 
or  enforcing  the  payment  thereof  is  not 
provided  for,  such  amount  shall,  in  case  of 
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dispute^  be  ascertained  and  determined  by 
ana  shall  be  recovered  before  two  justices ; 
and  the  amount  of  any  compensation  to  be 
made  under  this  Act  by  tne  said  metro- 
politan board,  or  any  vestry  or  district 
board,  shall,  unless  herein  otherwise  pro- 
vided, be  settled,  in  case  of  dispute  by  and 
shall  be  recovered  before  two  justices,  unless 
the  amount  of  compensation  claim  exceeds 
£50,  in  which  case  the  amount  thereof 
shall  be  settled  by  arbitration,  according  to 
the  provisions  contained  in  the  Lands 
Clauses  Consolidation  Act,  1845,  which  are 
applicable  where  questions  of  disputed 
compensation  are  authorised  or  required 
to  be  settled  by  arbitration."  The  point 
arising  on  that  was  not  really  argued  before 
us,  because  it  is  covered  by  Mr.  DanckwerU^ 
main  argument  that  there  is  no  tribunal 
except  a  county  court  or  a  high  court.  He 
did  not  stop  to  criticise  the  fact  that  two 
justices  are  named  in  that,  whereas  here  we 
are  dealing  with  one ;  but,  as  pointed  out 
by  Mr.  Avory^  one  magistrate  in  the  metro- 
polis is  at  least  equivalent  to  two  justices 
elsewhere,  and  no  point  was  realljr  pressed 
upon  us  with  regard  to  the  provision  for 
two  justices,  as  distinguished  from  one  in 
the  metropolis.  I  do  not  know  that  it  is 
necessary  to  ffo  much  further  into  the 
matter,  but  there  is  a  collateral  line  of 
sections  which  lead,  it  seems  to  me,  to  the 
same  result.  A  i>oint  was  made  on  s.  9  of 
the  Act  of  1890,  which  also  deals  with  the 
recovery  of  penalties  and  expenses.  "Penal- 
ties and  expenses  under  this  Act,"  the 
section  runs,  "may  be  sued  for  and  re- 
covered either  by  the  council  or  by  the 
vestry  or  district  board  concerned  in  the 
same  manner  as  penalties  under  the  Metro- 
polis Management  Act,  1865,  and  the  Acts 
amending  the  same."  That  covers  not  only 
penalties  but  expenses,  and  therefore  we 
look  to  see  how  penalties  under  the  Metro- 
polis Management  Act  can  be  recovered, 
and  we  find  that  in  the  Act  of  1855,  s.  227, 
"Every  penalty  or  forfeiture  imposed  by 
this  Act,  or  by  any  byelaw  made  in  pur- 
suance thereof,  the  recovery  of  which  is  not 
otherwise  provided  for,  may  be  recovered 
by  summary  proceedings  before  any  justice 
in  manner  provided  by  the  Summary  Juris- 
diction Act,  1848."  There  you  recover  your 
penalty  in  the  manner  provided  in  that 
section,  and  by  s.  9  of  the  Act  of  1890, 
which  I  have  just  read,  expenses  and  penal- 
ties under  that  Act  are  recoverable  m  the 
same  way.  Then  there  is  one  more  section 
which  I  had  better  perhaps  refer  to,  and 
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that  is  s.  104  of  the  Act  of  1862.  That  is 
an  amending  section:  "The  provision  in 
the  two  hundred  and  twenty-seventh  sec- 
tion of  the  firstly  recited  Act  for  the  recovery 
of  penalties  and  forfeitures  imposed  by  the 
said  Act  is  hereby  extended  to  any  damages, 
costs,  or  expenses  payable  or  recoverable 
under  the  said  recited  Acts  or  this  Act; 
and  any  such  damages,  costs,  or  expenses, 
the  recovery  whereof  is  not  otherwise  pro- 
vided for,  may  be  recovered  by  summary 
proceedings  in  manner  directed  ov  the  said 
section."  It  seems  to  me,  therefore,  there 
is  a  series  of  provisions  here  which  enable 
these  expenses  to  be  recovered  before  a 
magistrate,  and  that  these  provisions  are 
not  in  any  way  inconsistent  with  or  cut 
down  by  the  general  provision  that  they 
shall  be  recovered  in  a  court  of  competent 
jurisdiction.  I  dealt  with  th^t  general  pro- 
vision at  the  beginning  of  this  judgment, 
and  it  seems  to  me  therefore,  that,  notwith- 
standing the  able  argument  of  M.r.  Bcmck" 
toertSj  we  have  no  alternative  but  to  confirm 
the  decision  of  the  Divisional  Court  on  the 
same  grounds  as  stated  by  the  Lord  Chief 
Justice  when  delivering  judgment 

Cozens-Haedy,  L. J.— I  agree  and  I  have 
nothing  to  add. 

Fletcher  Moulton,  L.  J. — It  is  admitted 
that  at  the  date  of  the  Act  of  1890,  expenses, 
that  I  may  term  paving  expenses,  could  be 
recovered  before  a  magistrate  as  well  as 
before  a  court  of  common  law.  Now,  para- 
graph 2  of  s.  3  of  the  Act  of  1890  provides 
that  repair  expenses  are  to  be  apportioned 
among  and  recoverable  from  the  owners  in 
the  same  manner  as  if  they  were  paving 
expenses,  and  it  coes  on  to  say  that  th6y 
may  be  recovered  before  any  competent 
court  Now,  I  am  of  opinion  that  that 
means  any  court  competent  to  enforce  the 
payment  of  paving  expenses  with  which 
these  repair  expenses  have  been  assimilated. 
Now  Mr.  DanckwerU  admits  that  if  the 
last  sentence  of  s.  3  were  omitted,  that  is, 
the  sentence  that  relates  to  them  being  re- 
covered before  a  comjjetent  court,  the  same 
courts  that  have  jurisdiction  over  paving 
expenses  would,  by  the  section,  have  juns- 
diction  over  repair  expenses.  He  suggests 
that  the  presence  of  this  provision  that 
they  may  be  recovered  before  a  competent 
court  negatives  this.  In  my  opinion  it 
emphasises  this.  What  it  means  is  that 
any  court  competent  adhocXxt  enforce  pay- 
ment of  paving  expenses  shall  be  competent 
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to   enforce  payment  of  repair  expenses. 
Therefore  this  appeal  fails. 

Bvle  discharged. 

Solicitors  for  the  applicant :  Bramall  and 
White. 

Solicitors  for  the  council :  W.  W.  Young, 
Son  and  Ward. 
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Janwiry  21,  23,  1907. 

(Before  the  President  of  the  Probate, 
Divorce  and  Admiralty  Division  una 
Farwell  and  Buckley,  L. JJ.) 

Blackpool  and  Fleetwood  Tramroad 
Company  v.  Thornton  Urban  Dis- 
trict Council. 

Public  Health  —  General  district  rate  — 
Exemption  —  Tramroad  — '*  Land  used 
as  a  railway" — Blackpool  and  Fleet- 
wood Tramroad  Acts,  1896  and  1898— 
Public  Health  Act,  1876  (38  k  39  Vict, 
c.  66),  s.  211(1)  (b). 

The  appellants  had  constructed  under  a 
special  Act  a  tramroad  connecting  two 
tramways.  This  tramroad^  except 
where  it  passed  over  roads  by  means 
of  level  crossings  which  the  appellants 
were  authorised  to  maJce^  was  con- 
structed on  lands  the  exclusive  property 
of  the  appdlaniSy  a/nd  these  lands  were 
fenced  off  from  the  adjoining  lands* 
The  rails  were  laid  on  sleepers  in  the 
manner  usual  mth  railways,  and 
physically  the  tramroad  resemlled  an 
ordinary  railuKiy,  The  special  Act 
incorporated^  as  regards  the  tramroady 
certain  provisions  of  the  Eailtoays 
Clauses  Act^  1846,  and  provided  that, 
for  the  tmrposes  thereof,  the  tramroad 
should  be  deemed  to  be  a  railway,  and 
it  also  applied  to  the  tramroad  certain 
other  provisions  of  the  Bailways  Clauses 
Act,  1846,  and  certain  provisions  of  the 
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Railways  Clauses  Act,  1863,  as  if  ths 
same  were  a  railway. 

Held  (Buckley,  L. J.,  differing,  but  bowing 
to  the  opinion  of  the  majority),  that  the 
tramroad  track  was  ^  land  used  as  a 
railway  "  mthin  the  meaning  of  s.  til  of 
the  Public  Health  Act,  1876,  and  was 
entitled  to  the  partial  exemption  from 
rating  allowed  by  that  section. 

Decision  of  the  Divisional  Court  reversed. 

Appeal  from  a  decision  of  the  Divisional 
Court  upon  a  case  stated  by  the  court  of 

?iuarter  sessions  for  the  county  of  Lancaster 
reported  70  J.  P.  77). 

The  case  was  as  follows : 

On  July  16th,  1904,  the  Thornton  Urban 
District  Council  (hereinafter  called  **the 
council ")  made  a  ^neral  district  rate  upon 
all  property  in  their  district  for  the  purpose 
of  defraying  the  expenses  incurred  by  them 
in  the  execution  or  oy  virtue  of  the  Public 
Health  Acts,  and  the  Blackpool  and  Fleet- 
wood Tramroad  Company  (hereinafter 
called  'Hhe  tramroad  company")  were 
thereby  rated,  inter  alia,  as  follows : 

Tramway  track,  Cleveleys,  rateable 
value £708 

Waiting  room,  CJleveleys,  rateable 
value £105 

Accumulator  house,  Rossall  Road, 
rateable  value        .       .       «       .     £56 

The  tramroad  company  duly  appealed 
against  the  said  rate.  A  copy  of  tne  said 
notice  of  appeal  accompanies  and  forms 
part  of  the  case. 

The  grounds  of  the  said  appeal,  so  far  as 
they  are  material  to  this  case,  are  as  follows, 
that  is  to  say : 

^'(5)  That  the  said  tramroad  company 
have  not  been  allowed  the  benefit  of 
deductions  provided  for  by  sub-s.  1  of 
s.  211  of  the  Public  Health  Act,  1876,  to 
which  the  said  company  are  entitled. 

''  (e)  That  the  said  tramroad  companv  in 
the  said  rate  or  assessment  are  assmed  in 
the  full  net  annual  value  for  their  lines  or 
railway  instead  of  in  the  proportion  of  one- 
fourth  part  only  of  such  net  annual  value 
thereof  as  provided  by  sub-s.  1  of  s.  211  of 
the  Public  JHealth  Act^  1876." 

The  said  appeal  came  on  for  hearing  on 
October  21st,  1904,  when  the  sevcHnd  utcts 
stated  in  this  case  were  proved  or  admitted. 

The  tramroad  company  is  a  company 
incorporated    under    the    Blackpool    and 
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Fieeiwood  Tramroad  Act,  1696  (hereinafter 
called  the  Act  of  1896)  for  the  purpose  of 
makiiig,  maintaining  and  working  the 
tramroad  and  tramway  (hereinafter  respec- 
tively called  "the  tramroad"  and  '^the 
tramway  ^  described  in,  authorised  by  and 
subject  to  the  provisions  of  the  Act  afore- 
said and  of  the  Blackpool  and  Fleetwood 
Tramroad  Act,  1898.  Copies  of  such  Acta 
accompany  and  form  joirt  of  this  case. 

The  tramroad  as  defined  by  the  said  Acta 
is  conatructed  on  lands  the  exclusive 
property  of  the  companv,  except  where  it 
passes  over  certain  roads  and  public  high- 
ways by  means  of  level  crossings  which  the 
company  were  authorised  to  mcdce,  and 
such  lands  were  acquired  by  them  under 
the  provisions  of  the  Act  of  1896,  and  are 
fenced  off  from  the  at^oining  lands. 
Passengers  by  the  tramway  in  Fleetwood 
and  the  tramway  hereinafter  mentioned  in 
BUckpool  enter  the  cars  from  the  street, 
and  there  are  stopping  places  and  stations 
along  the  route  of  the  tramroad.  Where 
the  latter  crosses  the  public  roads  named  in 
a.  47  of  the  Act  of  1896,  there  are  no  gatea 
across  the  tramroad,  but  the  company  nave 
been  permitted  by  the  Board  of  Trade  to 
construct  and  maintain  cattle  guards  at 
such  crossings,  and  to  employ  flagmen  to 
control  the  traffic  of  all  of  tnem  but  two. 

The  tramway  as  defined  by  the  said  Acts 
is  situate  in  the  township  of  Fleetwood,  and 
is  constructed  wholly  upon  the  surface  of 
streets  or  roads  withm  the  said  township. 

The  tramroad  and  tramway  in  accordance 
with  the  provisions  of  the  Act  of  1896, 
make  a  junction  together,  and  the  tramroad 
also  maices  a  junction  with  a  certain  other 
tramway  constructed  along  the  surface  of 
other  streets  and  roads.  The  last-men- 
tioned tramway  within  the  borough  of 
Blackpool  is  the  property  of  the  corporation 
of  Blackpool,  ana  is  neld  and  worked  under 
a  lease  oy  the  com^n^.  The  tramroad 
and  tramway  aforesaid  is  worked  by  the 
company  as  one  continuous  route,  and 
passensers  can  book  and  are  conveyed  from 
one  end  to  the  other  without  a  break. 

The  tramroad  and  tramway  are  each  of 
them  works  used  subject  to  the  provisions 
in  that  behalf  set  forth  in  relation  thereto 
in  the  Acts  of  1896  and  1898,  and  the  Acts 
incorporated  therewith. 

The  land  forming  the  premises  referred 
to  in  the  said  rate  as  **  tramway  track, 
Cleveleys,  rateable  value  £708"  is  the 
portion  of  the  tramroad  which  is  situate 
within  the  urban  district  of  Thornton.  The 
said  land  is  used  for  no  other  purpose  than 
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for  the  tramroad,  which  is  wholly  situate  on 
such  land,  save  and  except  where  it  crosses 
a  public  road  as  aforesaid. 

The  premises  referred  to  in  the  said  rate 
mentioned  as  "accumulator  house,  Rossall 
Road,  rateable  value  £56 "  are  a  building 
in  which  the  electrical  energy  used  for  the 
working  of  the  tramroad  or  tramways  is 
stored  or  accumulated. 

The  said  tramway  track  and  accumulator 
house  are  used  for  no  other  purposes  than 
aforesaid. 

It  was  stated  on  behalf  of  the  appellants, 
and  not  disputed  by  the  respondents,  that 
the  company  paid  passenger  duty  in  respect 
of  passengers  carried  upon  the  said  tram- 
road  under  the  Act  5  &  6  Vict.  c.  79,  but  their 
liability  to  pay  the  duty  under  such  Act  or 
otherwise,  and  the  circumstances  and  the 
extent  of  their  pavment  were  not  explained 
to  us  nor  admitted  by  the  respondents. 

For  the  respondents  it  was  contended 
that  the  land  in  question  was  not  land  used 
as  a  railway  constructed  under  the  powers 
of  any  Act  of  Parliament  within  the 
meaning  of  s.  211  (1)  of  the  Public  Health 
Act,  1875. 

The  appellants  contended  that  the  tram- 
road  was  and  could  only  be  worked  as  a 
railwav,  and  that  it  was  entirely  separate 
from  the  tramways,  and  was,  in  fact,  and  in 
law.  used  as  a  railway,  and,  therefore,  the 
said  premises  were  lands  used  as  a  railwav. 
and  the  company  as  owners  thereof  should 
not  be  assessed  in  respect  of  the  same  to  a 
greater  extent  than  in  the  proportion  of 
one-fourth  part  only  of  the  net  annual 
value  thereof. 

It  was  agreed  that  we  were  bound  by  the 
authority  of  the  case  of  Stoanua  Improve- 
menu  and  Tramway  Company  v.  Swansea 
Urban  Sanitary  Authority  {1892),  56  J.  P. 
248  ;  [1892]  1  Q.  B.  357,  to  read  the  material 
words  of  s.  211  of  the  Public  Health  Act, 
1876,  as  follows,  viz.,  "  Or  used  only  as  a 
railway."  . 

We  were  of  opinion  that  the  lands 
were  not  so  used,  and^  therefore,  were  not 
used  as  a  railway  withm  the  meaning  of  the 
said  section,  and  we  dismissed  the  appeal. 

The  question  for  the  court  is  whether 
the  said  ^  tramway  track,  develeys,"  and 
the  said  "accumulator  house,  Rossall 
Road,"  are  lands  used  only  as  a  railway 
constructed  under  the  powers  of  an  Act  of 
Parliament  for  public  conveyance  within 
the  meaning  of  s.  211  (1)  of  the  Public 
Health  Act,  1875,  and  whether  the  company 
as  owners  thereof  ou^ht  to  be  assessed  in 
respect  of  the  same  m  the  proportion  of 
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one-fourth  part  only  of  the  net  annual 
yalue  thereof  under  the  provisions  of  the 
said  section. 

H.  W.  WoBSLBY  Taylor, 
Chairman. 

Section  211  of  the  Public  Health  Act, 
1875,  provides  as  follows  : 

''With  respect  to  the  assessment  and 
levying  of  general  district  rates  under  this 
Act  the  following  provisions  shall  have 
effect;  (namely,) 

"  (1)  General  district  rates  shall  be  made 
and  levied  on  the  occupier  of  all  kinds  of 
property  for  the  time  Minff  by  law  assess- 
able to  an  V  rate  for  the  relief  of  the  poor, 
and  shall  be  assessed  on  the  full  net  annual 
value  of  such  property,  ascertained  by  the 
valuation  list  for  the  time  being  in  force,  or. 
if  there  is  none,  by  the  rate  for  the  relief 
of  the  poor  made  next  before  the  making  of 
the  assessinent  under  this  Act,  subject  to 
the  following  exceptions  regulations  and 
conditions ;  (namely,)  .  ..(b)...  the 
occupier  of  any  land  used  .  .  .  only  as  a 
canal  or  towing  path  for  the  same,  or  as  a 
railway  constructed  under  the  powers  of 
any  Act  of  Parliament  for  public  convey- 
ance, shall  be  assessed  in  respect  of  the 
same  in  the  proportion  of  one-fourth  part 
only  of  such  net  annual  value  there- 
of.   .    .    ." 

Although  the  case  mentioned  the  waiting 
room  and  accumulator  house,  the  contest 
throughout  was  confined  to  the  tramroad 
track. 

The  Divisional  Court  held  that  this 
tramroad  was  not  a  railway  within  s.  211 
(I)  of  the  Public  Health  Act,  1875,  and 
dismissed  the  appeal 

The  appellants,  the  Blackpool  and  Fleet- 
wood Tramroad  Company,  appealed. 

C.  C,  Hutchinson  (DafickioertSy  E.C.,  with 
him),  for  the  appellants.— This  tramroad  is 
a  railway  within  s.  211  of  the  Public  Health 
Act,  1875.  There  is  no  material  distinction 
between  the  construction  of  this  line  and  a 
raUway  line.  It  runs  through  enclosed 
lands  of  the  company,  it  has  level  crossings, 
and,  except  where  the  line  crosses  a  public 
street,  the  rails  are  laid  on  sleepers  above 
the  level  of  the  ground  in  the  same  wav  as 
an  ordinarv  railway.  In  many  of  the  older 
Bailway  Acts  tramroad  and  railway  are 
used  synonymously.  In  the  special  Act  of 
1896  tramroad  is  distinf^ished  from  tram- 
way, and  the  tramroad  is  treated  through- 
out as  a  railway ;  as  regards  the  tramroad, 
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fMurts  of  the  Railwajrs  Cknses  (Consolida- 
tion Act  1845,  are  incorporated,  and  as 
regards  the  tramway,  parts  of  the  Tramways 
Act,  1870,  are  incoiporated.  See  ss.  2,  35, 
47—50,  82.  In  determining  what  is  a  rail- 
way within  s.  211  of  the  Public  Health  Act, 
regard  must  be  had  to  the  reason  for  the 
exemption  conferred  by  the  section.  The 
reason  is  that  in  many  respects  railways 
derive  no  benefit  from  the  rates,  e.g.,  as 
regards  lighting  and  sewering,  but  that^  of 
course,  does  not  apply  to  railway  stations; 
and  consequently  they  are  not  entitled  to 
exemption.  If  the  reason  is  to  be  con- 
sidered this  tramroad  is  clearlv  entitled  to 
exemption  as  much  as  a  railway  in  the 
popular  sense  of  the  word.  [He  cited 
South  Wales  Bail.  Co.  v.  Swansea  Local 
Board  (1854),  4  El.  &  Bl.  189 ;  Newp&rt 
Dock  Co.  V.  Newport  Local  Board  {1862), 
26  J.  P.  693 ;  Stoansea  Improvements  and 
Tramioay  Co.  v.  SvHinsea  urban  Santtarv 
Authority,  supra ;  London  and  North 
Western  Bail.  Co.  v.  Llandudno  Imnrove- 
ment  Commissioners  (1896),  61  J.  r.  55  ; 
[18971  1  Q.  B.  287,  297,  298 ;  Williams  v. 
London  and  North  Western  Bail.  Co.  (1900)^ 
64  J.  P.  372  ;  [1900]  1  Q.  B.  760, 767 ;  York- 
shire (  Woollen  District)  Electric  Tramways^ 
Limited  v.  Ellis  (1904%  69  J.  P.  67  ;  [1905] 
1  K.  B.  396  :  Wakejield  Light  Bail.  Co.  v. 
Wakefield  Corporation  {1906),  70  J.  P.  275  ; 
[1906]  2  K.  B.  140.] 

Edmund  Sutton  {James  Hodgson  with 
him),  for  the  respondents. — The*  special  Act 
of  1896  does  not  speak  of  this  tramroad  as 
a  rail  wav,  but  says  that  it  is  to  be  deemed  to 
be  it  railway  for  certain  purposes,  thereby 
implying  that  it  is  not  a  railwa:^.  See  ss.  2» 
47—50,  82.  In  order  to  be  a  railway  within 
8.  21 1  of  the  Public  Health  Act,  the  subiect- 
matter  must  be  constructed  as  a  railway 
under  an  Act  of  Parliament.  This  is  a 
special  creation  of  statute  which  is  some- 
tning  between  a  tramway  and  a  railwav ;  it 
is  a  tramway  which  runs  in  enclosed  lands 
as  distinguished  from  a  tramway  which 
runs  in  the  open  streets.  Section  82  of  the 
Act  of  1896  applies  the  provisions  of  the 
Railway  and  Ouial  Traffic  Acts,  1854^  1873 
and  1888,  to  the  tramroad  and  tramway  as 
if  they  were  railways.  Therefore  if  this 
tramroad  is  a  railway  so  also  is  the  tram- 
way ;  but  this  construction  would  lead  to 
great  difficulty,  for  by  s.  85  the  company 
and  the  tramroad  and  tramway  are  to  m 
subject  to  any  general  Act  relating  to 
tramways  and  tramroads.  The  distinction 
between   tramroads  ^nd  railways  is  well 
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established,  and  ib  a  distmction  uniformly 
recognised  by  the  legifilatore.  Thus  the 
Conveyanoe  of  Mails  Act,  1893,  s.  3,  pro- 
vides that  for  the  purposes  of  conveyance  of 
mails  a  tramroad  shall  be  deemed  to  be  a 
railway,  showing  thereby  that  the  le^'sla- 
tare  dia  not  regard  a  tramroad  as  a  railway 
for  general  purposes ;  and  in  the  Standing 
Orders  of  the  House  of  Lords^  1906 
(Orders  133  b,  133  c]|,  the  same  distmction 
IS  preserved.  This  distinction  is  maintained 
throuffhout  the  Act  of  1896,  which  nowhere 
says  tnat  this  tramroad  is  to  be  deemed 
to  be  a  railway  for  the  purposes  of  the 
exemption  in  the  Public  Health  Act 
Farther,  the  special  Act,  1898,  contemplates 
that  there  may  be  a  compulsory  sale  of  the 
undertaking  of  the  company,  which  in- 
cludes both  the  tramway  and  the  tram- 
road,  under  the  Tramways  Act,  1870,  on 
the  assumption  that  under  the  Act  of  1896 
the  Tramways  Act  applied  to  both  branches 
of  the  undertaking ;  but  if  the  tramroad  is 
a  railway  the  Treasury  would  have  a  right 
of  pre-emption,  which  the  Act  of  1898  dis- 
regards, and  this  woald  result  in  a  serious 
inflict  of  jurisdictions  if  the  local  authority 
ever  atteinpted  to  exercise  their  compulsory 
powers.  See  ss.  3,  9, 13  of  the  Act  of  1898. 
Further,  if  this  tramroad  is  a  railwav  it 
must  be  subject  to  all  the  numerous  Acts 
for  the  relation  of  the  railways,  but 
man^r  of  those  Acts  would  clearly  not  be 
applicable,  and  the  special  Act  of  1896 
assumes  that  they  are  not  applicable  since 
it  contains  special  provisions  as  to  the  width 
of  the  gauge,  the  regulation  of  level  cross- 
ings, accommodation  works,  and  so  forth, 
all  of  which  provisions  would  be  superfluous 
if  the  general  Acts  applied.  See  ss.  35, 
47t-51.  This  tramroad  cannot  be  said  to 
be  a  railway  in  the  ordinary  signification  of 
the  term,  and  therefore  it  is  not  entitled  to 
the  exemption  in  the  Public  Health  Act, 
1875. 
Butehifucn  replied. 

Cur.  adv,  vult 

January  23. 

.  Sir  GoRELL  Barnes.  P.— This  is  an  ap- 
peal from  an  order  of  the  Divisional  Court 
made  on  December  13th,  1905,  whereby  it 
was  ordered  that  an  order  of  the  court  of 
quarter  sessions  of  the  county  of  Lancaster 
made  on  October  20th,  1904,  dismissing  the 
appeal  of  the  appellants  against  a  rate  or 
assessment  for  the  general  district  rate 
made  and  levied  in  and  for  the  urban  dis- 
trict of  Thornton,  in  Lancashire,  on  July 
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16th,  1904,  in  respect  of  a  tramway  track  at 
Cleveleys,  occupied  by  the  appellants,  be 
affirmed  with  costs.  The  appeal  seeks  to 
annul  the  rate  or  assessment  The  case 
was  very  ably  argued  by  counsel,  and  there 
is  no  doubt  that  it  gives  rise  to  points  of 
very  considerable  difficulty.  The  difficulty 
I  have  found  is  not  so  much  in  stating  the 
facts  which  come  into  question,  nor  in 
stating  the  question  which  has  to  oe  deter- 
mined, but  m  finding  what  is  the  proper 
answer  to  be  ^ven  to  that  question.  Now, 
the  question  is  stated  in  paragraph  18  of 
the  case  which  was  stated  by  the  court  of 
quarter  sessions,  and  it  is  this.  I  am  leaving 
out  the  reference  to  a  certain  accumulator 
house  and  a  certain  waiting  room,  because 
the  appeal  is  not  directed  to  the  rate  or  assess* 
ment  so  far  as  it  affects  them,  but  only  to 
the  first  item  referred  to  in  paragraph  2  of 
the  case,  namely,  the  assessment  of  the 
tramway  track,  Cleveleys,  which  is  rated  at 
£708.  Paragraph  18  says  :  "  The  question 
for  the  court  is  whether  the  said  tramway 
track  at  Cleveleys  is  land  used  only  as  a 
railway  constructed  uader  the  powers  of  an 
Act  of  Parliament  for  public  conveyance 
within  the  meaning  of  s.  211  (1)  of  the 
Public  Health  Act,  1875,  and  whether  the 
company,  as  owners  thereof,  ought  to  be 
assessed  in  respect  of  the  same  in  the  pro- 
portion of  one-fourth  part  only  of  the  not 
annual  value  thereof  under  the  provisions 
of  the  said  section.''  The  facts  which  give 
rise  to  the  question  are  set  out  in  the  case, 
and  I  will  refer  to  that  briefly.  (His  lord- 
ship stated  the  facts  and  continued.)  The 
contentions  stated  in  the  case  were,  tor  the 
respondents,  that  the  land  in  question  was 
not  land  used  as  a  railway  constructed 
under  the  powers  of  any  Act  of  Parliament 
within  the  meaning  of  the  section  to  which  I 
have  already  referred,  and  for  the  appellants 
Uiat  the  tramroad  was  and  could  only  be 
worked  as  a  railway,  that  it  was  entirely 
separate  from  the  tramways,  and  was  in  fact 
and  in  law  used  as  a  railway  and  that,  there- 
fore, the  premises  were  rightfully  used.only 
as  a  railway,  and  the  company  ought  to  be 
assessed  only  in  the  proportion  of  one- 
fourth  of  the  net  annual  value.  The  court 
of  ouarter  sessions  were  of  opinion  that  the 
lands  were  not  soused— that  is,  not  used  only, 
as  a  railway  within  the  meaning  of  the  section 
—and  the  appeal  was  dismissed  by  them^  and 
their  decision  was  affirmed  by  the  decision 
of  the  Divisional  Court  against  which  this 
appeal  is  brought  Now  I  think  from  the 
statement  of  the  facts  it  ou^ht  to  be  obn 
served,  first,  that  the  road  is  on  private 
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lands  obtained  nnder  compulsory  powers, 
and  in  the  occupation  of  the  appellants, 
and  under  their  sole  authority,  ana  that  the 
public  have  no  rights  over  it,  just  as  if  it 
were  an  ordinary  railway  in  tne  sense  in 
which  that  term  is  popularly  understood — 
in  fact,  very  like,  to  use  the  example  of  one 
of  the  lines  that  was  put,  the  Lancashire 
and  Yorkshire  Railway  from  Liverpool  to 
Southport.  It  is  laid  as  a  railway  on  rails, 
with  sleepers  and  ballasting  in  the  usual 
way,  the  rails  being  above  ground  as  in  an 
ordinary  railway.  It  crosses  the  road  under 
the  Board  of  Trade  Regulations,  and  there 
is  a  provision  in  the  Act  about  gates.  It 
is  worked  by  electricitjr  on  the  overhead 
sjTstem.  There  are  stations  at  which  fares 
can  be  paid,  though  I  understand  that 
people  can  get  on  to  the  cars  without  pay- 
ing, in  some  places,  and  they  pay  when  they 
get  off.  It  appears  that  passenger  duty  has 
been  paid.  The  result  of  stating  those  con- 
ditions is  that  it  is  practically  impossible 
to  find  any  physical  difference  between  it 
and  what  is  ordmarily  and  popularly  under* 
stood  as  a  railway  of  the  orainary  character, 
and  no  difference  in  that  respect  was  sug- 
flested  by  counsel  on  behalf  of  the  respon- 
dents. But  still  they  contended  it  was  not 
a  railway.  Physically  it  seems  to  me  that 
it  was.  It  was  a  road  containing  rails  on 
which  vehicles  must  travel  in  the  ordinary 
way  in  which  railway  traffic  is  conducted. 
Now,  the  meaning  of  the  words  was  a  good 
deal  considered  in  the  course  of  this  case, 
and  counsel  for  the  appellants,  who  seemed 
to  possess  a  very  wide  and  extensive  know- 
ledi^e  of  the  subject,  suggested  that  the 
origin  of  this  word  "  tram  track '  or  the 
word  ^'  tramroad  "  in  this  case  was  derived 
from  the  termination  of  Sir  James  Outram's 
name,  who  had  adopted  a  system  of  traction 
along  timber  or  something  of  that  character 
as  far  back  as  1740.  I  have  had  in  my 
early  days  some  little  acquaintance  with  the 
mineral  districts,  and  I  am  not  sure  that  I 
quite  agree  in  that  being  the  origin  of  the 
term.  But  I  only  refer  to  this  because  it 
is  material  in  seeing  how  thefie  trams  have 
developed  and  where  they  originated,  and 
because  it  does  throw  some  light,  it  seems 
to  me,  on  the  question  we  have  to  consider. 
As  far  as  I  am  able  to  gather  from  my  own 
researches,  I  think  the  result  may  be  stated 
thus.  It  is  really  a  process  of  evolution. 
In  the  oldest  days,  as  far  back  as,  I  think, 
even  200  years  ago,  in  the  mineral  districts 
difficulties  were  felt,  of  course,  long  before 
Sir  James  Outram  was  heara  of,  in  mh 
viding  adequate  surfaces  for  heavy  traffic  ; 
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the  ruts  which  were  found  in  bad  weather 
were  a  very  serious  matter,  and  the  first 
idea  seems  to  have  been  to  lay  planks  or 
baulks  of  timber  in  the  ruts.  That  was 
improved  by  putting  something  over  them 
in  the  shape  of  planking  to  make  the 
surface  still  smoother.  The  wheek  used  to 
pass  over  this  dass  of  structure,  and  they 
were  wide  roller  wheels  so  that  they  could 
easily  be  kept  upon  what  was  the  track 
or  way,  and  they  were  called  ways  or 
wayleaves  because,  ^nerally,  they  passed 
over  property  belonging  to  various  owners. 
Then  the  next  step  seems  to  have  been 
to  lay  iron  plates  on  the  top  which  made 
the  surface  still  smoother,  and  then  came 
what  I  think  was  the  origin  of  this  term 
"tram."  Somebody  hit  upon  the  idea 
of  preventing  the  wheels  or  rollers  from 
getting  off  the  track  by  putting  a  light 
rail  on  the  top  of  the  track,  and  tEat 
was  called  a  tram,  or  trammel  rail,  and 
hence  came  the  word,  as  far  as  1  can 
make  out,  of  tramrail  or  tramroad.  The 
next  idea  was,  instead  of  letting  the 
wheel  rest  on  the  road,  to  make  the  little 
rail  a  good  solid  rail,  so  that  the  wheel 
rested  on  the  rail  and  not  on  the  road, 
and  there  you  get  the  railroad.  Then  it 
almost  follows  as  a  matter  of  coarse 
that  railroad  and  tramroad  become  synonj- 
mous  terms.  So  that  you  have  a  rail^ 
way,  a  railroad,  and  a  tramroad  prac« 
tically  all  meaning  the  same  thing.  I 
.  think  that  is,  as  probably  as  not,  the 
way  in  which  this  nomenclature  has  arisen, 
though,  of  course,  I  am  only  stating  that  in 
much  the  same  kind  of  way  as  counsel 
made  his  suggestion  as  to  how  the  term 
arose.  We  certainly  find  in  some  of  the 
earlier  Acts  which  counsel  referred  to,  such 
as  the  Liverpool  and  Manchester  Railway 
Acts  of  1826  and  1829,  two  sets  of  terms, 
where  the  words  were  "a  railway  or  a 
tramroad."  The  same  words  were  used  in 
a  still  earlier  Act,  namely,  the  Stockton 
and  Witton  Park  Colliery  Railway  Act  of 
1821,  and  they  were  used  again  in  the 
Newport  Docks  Act  of  1836,  which  is  re- 
ferred to  in  Newport  Dock  Co,  v.  Newport 
Local  Boards  supra.  The  Act  gives  autho- 
rity to  make  and  maintain  a  railway  or 
tramroad,  and  in  that  case,  which  arose,  I 
think,  under  the  Local  €K>vernment  Act^ 
1858,  it  was  held  that  the  railways  or  tram- 
roads  constructed  for  public  conveyance 
within  the  meaning  of  the  Act  of  1858, 
which  is  somewhat  similar,  if  not  ouite  tiie 
same  as  the  Act  of  1875,  with  whicn  we  are 
concerned,  were  to  be  rated  at  one  quarter 
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only  of  the  net  annnal  value.  Now  that 
that  has  some  foundation,  I  tiiink  is  also 
to  be  noticed  from  the  ^vay  in  which  a  rail- 
way WBB  originally  spoken  of  in  verjr  early 
days.  Take,  for  instance,  the  Railways 
(Conveyance  of  Mails)  Act,  1838  (1  &  2  Vict. 
c.  d8X  which  speaks  of  railways  made  or  in 
progress  by  which  passengers  or  goods  shall 
be  conveved  in  or  upon  carriages  drawn  or 
propelled  by  any  power  of  steam  or  by  any 
locomotive  or  station  engine  or  animal 
or  other  power.  At  that  time,  in  1838, 
matters  had  hardly  developed  so  that  there 
could  be  an  exclusive  use  of  power  of  a 
mechanical  character.  Tramways,  as  we 
now  popularly  understand  them,  appear  to 
have  been,  in  England  at  any  rate,  of  a 
later  date.  They,  I  think  I  may  say,  speak- 
ing generally,  are  understood  to  be  a  street 
raUwav  not  interfering  with  ordinary  traffic, 
with  the  rails  in  grooves  and  the  propulsion 
being  either  by  animal  or  mechanical  power. 
As  far  as  I  can  ascertain,  they  were  first 
used  somewhere  about  1830  or  1832  in 
America,  and  the  first  trace  of  them  in 
England^and  I  believe  counsel  so  stated, 
and  I  think  it  is  correct— was  at  Birken- 
head in  1860,  where  they  were  laid  through 
the  streets  and  ^ve  rise  to  difficulties  and 
questions  of  nuisance,  and  that  ultimately 
resulted  in  the  Tramways  Act  of  1870, 
which  is  referred  to  in  the  Acts  under 
which  the  present  company  is  incorporated. 
So  far.  I  have  pointea  out  what  appear  to 
me  to  oe  the  physical  considerations  affect- 
ing this  question.  There  is,  of  course, 
further,  the  question  what  is  the  position 
of  this  tramroad.  speaking  from  the  legal 
point  of  view.  We  have  now  to  turn  to 
the  Acts  under  which  it  is  constituted. 
The  first  Act  is  the  Act  of  1896,  which  uses 
two  terms  "tramroad"  and  "tramway," 
and  recites  :  "  Whereas  the  construction  of 
the  tramroad  and  tramway  by  this  Act 
authorised  to  connect  Blackpool  and  Fleet- 
wood in  the  county  of  Lancaster  would  be 
attended  with  public  and  local  advantage." 
Then  it  proceeds,  in  s.  2,  to  inconiorate  Acts 
and  parts  of  Acts,  including  (inter  alia) 
*'the  provisions  of  the  Railways  Clauses 
Consolidation  Act,  1845,  with  respect  to 
the  temporary  occupation  of  lands  near  the 
railway  during  the  construction  thereof  and 
with  respect  to  mines  lying  under  or  near  to 
the  railway,  and  with  respect  to  the  carrving 
of  passengers  and  goods  upon  the  railway 
ana  the  tolbt  to  be  taken  thereon."  Now 
the  sections  which  are  thus  incorporated 
are  ss.  30—44,  those  being  in  respect  of  the 
temporary  occupation  of  land  near  a  rail- 
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way  durinff  the  construction  thereof  ;  as.  77 
— 85,  whicn  are  in  respect  of  mines  lying 
under  or  near  a  railway ;  and  ss.  86—107. 
which  are  in  respect  of  the  canying  ot 
passengers  and  goods  on  the  railway  and 
the  tolls  to  be  taken  thereon.  So  that  if 
one  stops  there  for  a  moment,  there  are 
provisions  under  that  Act  which  deal  sub- 
stantially with  the  construction  of  the  rail- 
way and  with  its  user,  and  so  far  as  they 
ffo,  it  seems  impossible,  legally  speaking,  to 
find  any  difference  in  the  treatment  of  this 
tramroad  from  that  of  an  ordinary  railway. 
Then,  further,  there  is  the  incorporation  of 
s.  3  (interpretation  of  terms)  and  F&rts  II. 
and  III.  of  the  Tramways  Act^  1870.  Then 
comes  this  general  provision  which  says 
that  the  Acts  or  parts  of  Acts  in  question, 
*'  so  far  as  they  are  applicable  to  and  are 
not  expressly  varied  by  or  inconsistent  with 
the  provisions  of  this  Act,  are  incorporated 
with  and  form  part  of  this  Act,  and  shall 
apply  to  the  undertaking  of  the  company." 
Then  there  is  this  proviso :  "  Provided  that 
the  provisions  of  the  Railways  Clauses  Con- 
solidation Act,  1845,  herewith  incorporated 
shall  apply  only  to  the  tramroad  bv  thi& 
Act  authorised  and  for  the  purposes  thereof 
the  tramroad  shall  be  deemed  to  be  a  rail- 
way." That  is  the  foundation  of  one  of  the 
mam  ar^ments  for  the  respondents,  because 
it  is  said  that  this  Act  does  not  say  the 
tramroad  is  to  be  called  a  railway  or  is  a 
railway,  but  merelv  says  it  is  to  be  deemed 
to  be  a  rail^*ay.  Then  there  comes  a  further 
proviso :  ^*  Provided  further  that  the  pro- 
visions of  the  Tramways  Act,  1870,  here- 
with incorporated,  shall  apply  only  to  the 
tramway  by  this  Act  authorised  and  shall 
not  apply  to  any  interference  with  any  tele- 
graphic line  of  her  Migest/s  Postmaster- 
General."  "  For  the  purposes  of  and  with 
regard  to  the  tramway,  section  forty-three 
of  the  Tramways  Acl^  1870,  shall  be  read 
and  construed  as  if  the  first  period  therein 
mentioned  within  six  months  after  the 
expiration  of  which  the  local  authority  may 
exercise  the  powers  conferred  by  that  sec- 
tion, had  been  thirty  years  instead  of 
twenty-one  years."  So  that  there  are  two 
complete  schemes  at  any  rate  clearly  des- 
cribed tiiere— a  scheme  for  the  tramroad 
and  a  scheme  for  the  tramway.  This  part 
of  the  matter  is  further  developed  by  s.  47, 
which  deals  with  the  crossing  of  publio 
roads.  Sub^section  4  says :  "  Section  nve  of 
the  Railways  CUuses  Act,  1863,  shall  apply 
to  the  said  level  crossings  as  if  the  tramroad 
were  a  railway  within  the  meaning  of  that 
Act."    Section  48  gives  further  powers  to 
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the  Board  of  Trade  as  to  level  crossiDgs.  It 
says,  ^'  The  company  shall  be  subject  to  all 
such  rules  and  regulations  with  regard  to 
the  mode  of  working  such  crossing  as  may 
from  time  to  time  be  nuuie  by  the  Board  of 
Trade  and  section  forty-eight  of  the  Rail- 
ways Clauses  Consolidation  Act  1845,  and 
section. seven  of  the  Railways  Clauses  Act. 
1863,  shall  be  incorporated  with  this  Act  ana 
shall  appl^  to  the  tramroad  in  Uie  same 
manner  as  if  it  were  a  railway.''  Section  49 
gives  the  same  power  to  deviate  as  is  given 
bv  ss.  11, 12,  and  14  of  the  Rail  ways  Clauses 
Consolidation  Act,  1845,  and  says  that  those 
sections  shall  apply  as  if  the  same  were  a 
railway  within  the  meaning  of  that  Act." 
Then  s.  50  has  a  similar  form  of  expression, 
and  says  that  *'  section  sixteen  of  the  Rail- 
ways Clauses  Consolidation  Act,  1845,  shall 
apply  to  the  tramroad  as  if  the  same  were 
a  railway  within  the  meaning[  of  that  Act" 
Those  sections,  no  doubt,  ^ve  rise  to  a 
difficulty  and  to  a  point  which  was  pressed 
by  counsel  for  the  respondents.  Now,  so  far 
at  any  rate,  I  think  the  observation  is  justi- 
fied that  as  r^;ards  this  tramroad,  both  in 
construction  and  in  user,  it  was  in  effect 
treated  as  a  railway.  Then  there  are  other 
sections  which  bear  upon  the  subject  which 
I  think  ought  to  be  referred  to.  Section  6 
gives  power  to  make  the  tramroad  and 
tramway,  and  describes  them.  Section  36 
provides  in  respect  of  it  being  certified  by 
the  Board  of  Trade,  and  says  that  it  is  not 
to  be  opened  before.  Section  37  is  that  the 
rails  of  the  tramway  shall  be  of  such 
character  as  the  local  authority  shall  ap- 
I)rove.  Section  57  provides  that  the  car- 
riages used  on  the  tramroad  and  tramway 
may  be  moved  by  animal  or  mechanical 
power.  Section  58  provides  that  "the 
company  shall  use  upon  the  tramway  such 
system  only  of  electrical  or  mechanical 
power  as  shall  for  the  time  being  be  ap- 
proved of  in  writing  by  the  Board  of  Trade." 
Dection  60  places  a  penalty  upon  using 
mechanical  power  on  the  tramway  contrary 
to  the  Act  Lastly,  there  is  s.  82,  and  that 
is,  I  think,  the  only  other  section  I  need 
refer  to.  Section  82  provides  that  "The 
provisions  of  the  Railway  and  Canal  Traffic 
Act,  1854,  and  the  Railway  and  Canal 
Traffic  Acts,  1873  and  1888,  shall  apply 
to  the  company  as  if  they  were  a  railway 
company,  and  to  the  tramroad  and  tramway 
authorised  by  this  Act  as  if  the  tramroad 
and  tramway  were  railways."  That  lan- 
guage, of  course,  gives  rise  to  the  difficulty 
to  which  I  have  already  referred.  The 
only  other  Act  to  be  considered  is  the  Act 
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of  18d8.  The  sections  which  were  referred 
to  in  that  Act  deal  with  the  point  about 
mortgages,  and  so  forth,  in  connection  with 
the  undertaking,  and  to  my  mind  they 
really  do  not  assist  the  argument  in  this 
matter  at  all.  The  result  seems  to  be  that 
by  its  construction,  b)r  the  way  in  which  it 
was  made,  by  the  way  in  which  it  was  used, 
and  is  used,  this  tramroad  is  a  railway  in 
fact,  and  is  used  as  such.  I  do  not  think 
there  is  any  dispute  whatever  about  that 
But  then  it  is  said  that  under  the  PubUc 
Health  Act  it  was  not  constructed  as  a 
railway,  and,  therefore,  s.  211  does  not  give 
this  benefit  which  is  claimed.  As  I  have 
said,  it  is  a  railway  in  fact,  and  now  one 
has  to  see  what  is  the  meaning  of  the 
section  of  the  Public  Health  Act  But 
before  referring  to  that  section,  I  notice 
that  the  term  *' railway"  is  only  used 
twice  in  the  Public  Health  Act,  1875. 
The  first  occasion  on  which  the  word  is  used 
is  in  s.  147,  which  gives  power  to  an  urban 
authority  to  construct,  or  adopts  public 
bridges,  etc.,  over  canals,  railways,  or  tram- 
ways. Now  that  section  takes  the  plaoe 
of  s.  40  of  the  Local  Qovemment  Act^ 
1858  (21  &  22  Vict  c.  28),  where  power  was 
given  to  local  boards,  by  consent,  to  erect 
public  brid^^es,  etc..  or  aaopt  as  public,  and 
improve  existing  bridges,  etc.,  over  and 
under  canals,  railways,  or  tramroads.  There 
you  have  the  old  words  *^  ndlways  or  tram- 
roads  "  used,  which  are  now  in  the  Act  of 
1875,  altered  into  "railway  or  tramway." 
I  am  not  sure  whether  the  explanation  is 
to  be  derived  from  what  I  have  referred  to 
more  or  less  historically,  that  at  that  time, 
in  1858,  the  tramway  as  we  understand  it 
was  not  really  a  matter  which  was  in  uscl 
and  that  there  were  only  what  are  called 
railways  or  tramroads.  Then,  when  we  get 
to  1875,  which  is  after  tramways  had  b^n 
dealt  with  by  the  Tramways  Act,  1870, 
we  find  railways  described  and  tramways 
described,  and  there  is  nothing  very  incon- 
sistent with  the  view  that  "  railway  "  there 
might  mean  railway  or  tramroad.  The 
other  place  in  which  the  word  " railway" is 
used  is  the  section  in  question,  s.  21 1.  That 
section  provides  that  "  With  respect  to  the 
assessment  and  levying  of  general  district 
rates  under  this  Act  the  following  provisions 
shall  have  effect,  namely."  Sub-s.  (1)  ^is 
the  important  inatter.  That  says :  '*  The 
owner  of  any  tithes,  or  of  any  tithe  com- 
mutation rentcharffe,  or  the  occupier  of  any 
land  used  as  arable  meadow  or  pasture 
ground  only,  or  as  woodlands,  market 
gardens  or  nursery  grounds,  and  the  occupier 
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of  any  land  covered  with  water,  or  used 
only  as  a  caqal  or  towing  path  for  the  same, 
or  as  a  railway."  I  think  the  word  "  only, 
is  to  be  implied  there,  and.  that  has  been 
decided.  It  goes  on  ^'  or  as  a  railwav  con- 
structed nnoer  the  powers  of  any  Act  of 
Parliament  for  public  conveyance,  shall  be 
assessed  in  respect  of  the  same  in  the  pro- 
portion of  one-iourth  part  only  of  such  net 
annual  value  thereof."  Now,  one  has  to  see 
in  construing  that  section  as  applicable  to 
the  j)resent  case,  what  is  the  object  of 
granting  that  exemption.  It  seems  to  me 
when  one  considers  the  subject-matters 
wl^ich  are  mentioned  in  that  sub-section 
that  there  is  a  difference  between  the 
matters  which  are  mentioned  there  so  far  as 
regards  the  benefits  which  may  be  derived 
and  other  property  which  takes  the  benefit 
of  the  district  rate.  They  probably  do  not 
get,  or  some  of  them  certainly  do  not  get, 
the  benefit  of  sewaee  or  of  lighting,  or  of 
other  matters,  and  the  railvray  as  a  railway 
cannot  be  used  for  any  other  purpose  than 
a  railway.  So  there  is  a  reason  for  the 
exemption  which  the  section  confers,  the 
reason  being  that  those  matters  do  not 
derive  the  full  benefit  from  the  rates.  That 
that  is  so,  I  think,  is  made  clear  by  the 
observations  which  were  made  by  the 
learned  judge  in  the  case  of  the  South 
Wales  Mail,  Co,  v.  Siaansea  Local  Board 
of  Healthy  supra.  The  question  there  was 
what  was  a  railway,  and  what  the  word 
included,  and  I  do  not  desire  to  refer  to 
that  part  of  the  judgment  which  deals  with 
that  point,  but  in  the  course  of  his  iud^- 
ment,  Lord  Campbell  said :  *'  And  this  is 
just :  for,  though  the  railway  companies  do 
not  derive  benefit  from  all  the  purposes  for 
which  the  district  rate  is  levied^  yet  the 
stations  and  other  property  occupied  derive 
benefit,  in  perhaps  a  greater  degree  than 
any  other  species  of  property,  from  the  chief 
expenditure  of  the  rate ;  and  it  would  be 
Uivjust  if  these  premises  were  not  rated 
equally  with  other  property."  That  is  to  say, 
he  is  distinsuishing  between  the  stations 
and  the  railway  itself.  Again,  Erle,  J., 
said :  **  The  general  scheme  of  the  enactment 
u^  diat  the  bccui>iers  of  the  classes  of  pro- 
perty most  benefited  by  the  expenditure  of 
the  district  rates  shall  be  liable  to  be  rated 
at  a  higher  rate,  the  occupiers  of  the  classes 
lesq  benefited  at  the  lower  rate :  and  the 
class  of  propertv  most  benefited  is  tlutt 
wbich  is  occupied  immediately  for  the.  pur- 
pose of  residence,  and  lihe  .kinds  of  property 
not  80  occupied  are  not  to  be  rated  so 
h]£^.    Such  is  the  general  object  of  the 
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Act :  and  we  are  now  to  anply  its  language 
to  tne  particular  case."  That  fortifies  the 
view  which  I  take  as  to  the  reason  for  this 
class  of  exemption.  Now.  undoubtedly, 
that  reasoning  applies  to  tne  present  case^ 
because,  as  I  have  said,  it  is  impossible  to 
distin^ish  this  piece  of  tramtoad  practi- 
cally in  any  wa^  from  a  railwajr,  and  the 
object  with  which  the  section  is  dealing 
applies  just  as  much  to  this  piece  of  tram^ 
road  as  it  would  to  any  ordinary  railroad 
passing  through  parts  where  it  was  not 
deriving  the  full  oenefit  from  the  district 
rates.  Then^  the  principal  argument  for  the 
respondente  is  to  be  considered.  It  \a  said, 
notwithstanding  all  that,  that  this  is  to  be 
deemed  to  be  a  railway  for  certain  pur- 
poses only,  and  is  not  a  railway  within  this 
rirticular  sub-section.  The  raiding  which 
adopt  of  that  sub-section  is  that  it  applies 
to  land  used  only  as  a  railway,  constructed 
as  a  railway  in  fact,  under  the  powers  of 
any  Act  of  Psurliament  for  public  convey- 
ance, and,  for  the  purposes  of  that  Act  of 
1875,  and  that  sub-section,  it  appears  to  me 
that  this  is  a  railway  in  fact  constructed 
under  the  powers  of  an  Act  of  Parliament 
for  public  conveyance.  Now,  the  arj^ment 
for  the  respondents  appears  to  be  desirous  of 
inserting  after  the  word  "  constructed,"  the 
words  '*  as  a  railway."  I  have  a  difficulty  in 
appreciating  exactly  what  is  meant  bv  put- 
ting in  the  words  *'  constructed  as  a  railway." 
If  it  means  constructed  as  a  railway  in  facl^ 
it  seems  to  me  that  their  own  statement  in 
argument  shows  that  this  case  comes  within 
that  definition.  If  it  is  meant  to  say  that 
it  must  be  constructed  as  a  railway  to  which 
all  the  railway  legislation  applies,  I  do  not 
find  those  words  there,  and  it  does  not 
seem  to  me  that  it  is  necessary  to  put  such 
a  construction  upon  the  Act  It  does  uQt 
seem  tp  me  necessary  to  say  that  every  Act 
applicable  to  a  railway  in  the  ordinary  sense 
is  Bound  to  be  applied,  and  that  unless  it  is 
applied  it  is  not  to  be  treated  as  a  raUway: 
Then,  there  is  this,  further,  in  connection 
with  this  branch  of  the  argument, .  that 
counsel  felt  great  difficulty  althouf^h  a  great 
many  Acts  were  referred  to,  in  pointing  out 
any  Act  which  was  inconsistent  with  this 
view,  or  any  Act  which  might  not  con- 
sistently be  applied  to  this  particular  tram- 
road  when  that  Act  related  to  railwaj^ 
matters.  I  am  not  ^ing  to  embark  on  the 
very  wide  investigation  as  to  how  far  it  may 
be  said  that  all  railway  Acts  do  or  do  Qot 
api^y  to  this  particular  tramroad«  That 
is.  a  very  wide  inquiry,  and  it  seems  to  me 
it  does    not    necessarily   show   that   the 
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ooDstnictioh  which  the  respondents  seek  to 

Slaoe  upon  those  words  is  the  correct  one. 
Tow,  the  other  principal  argument  which 
was  put  forward  on  behalf  of  the  respon- 
.dents  was  that  the  undertaking  referred  to 
in  the  two  Acts  in  this  case  must  mean 
the  whole  matter,  and  that  it  cannot  be 
divided,  and  that  as  nart  is  a  tramway, 
and  part  is  a  tramroaa,  you  cannot  treat 
them  separately,  and  cannot  consider  part 
of  it  as  being  a  railway  within  the  meaning 
of  the  section  to  which  I  have  referred.  I 
confess  I  do  not  follow  that  argument  It 
does  not  seem  to  me  to  be  sound,  and  it 
does  not  seem  to  me  either  to  accord  with 
the  difference  which  is  made  throughout 
these  Acts  of  1896  and  1898  in  the  provi- 
sions which  apply  to  the  two  different  sec- 
tions of  the  line  in  question.  I  do  not 
propose  to  go  over  the  whole  of  the  cases 
which  have  Deen  cited  in  this  case.  The 
last  one  that  was  referred  to  was  the  case  of 
Wakefield  and  District  Light  Bail,  Co.  v. 
Wakejield  Corporation^  supra.  That  deci- 
sion, so  far  as  it  goes,  is  more  in  favour  of 
the  appellants,  certainly,  than  it  can  be  said 
to  be  against  them.  The  result  is  that  it 
appears  to  me  that  the  Ijord  Chief  Jus- 
tice, the  basis  of  whose  judgment  is  to  be 
found  in  one  passage  at  the  close  of  it, 
namely,  that  "  the  argument  was  rather  in 
favour  of  its  not  being  used  solely  as  a 
railway  constructed  under  an  Act  of  Par- 
liament for  the  purpose  of  a  railway,''  has 
in  that  language  vu^ed  words  which  1  do  not 
find  distinctly  m  thesection  to  which  I  have 
referred.  If  by  the  words  "  for  the  purpose 
of  a  railway,"  he  means  for  the  purpose  of 
a  line  to  which  every  section  of  the  Hail- 
ways  Acts  is  to  apply,  I  cannot  agree  with 
him^  and  it  is  obvious  from  the  language  of 
his  judgment  that  he  felt  considerable  doubt 
about  this  case,  and  that  it  was  a  very  diffi- 
cult one  in  his  opinion.  For  the  reasons 
which  I  have  given  it  seems  to  me  that  the 
appellants  succeed  in  this  case,  because 
they  have,  I  think,  shown  that,  so  far  as 
regards  the  construction  of  s.  211  (1)  of  the 
Public  Health  Act,  1875,  this  is  land  used 
only  as  a  railway  constructed  under  the 
powers  of  an  Act  of  Parliament  for  public 
conveyance  within  the  meaning  of  that 
section.  Therefore,  in  mv  judgment,  this 
appeal  ought  to  be  allowed. 

Fabwell,  L.J.— I  agree.    Upon  the  inte- 

resting    etymological    question   as  to  the 

origin  of  '^  tramroad  "  I  should  like  to  defer 

expressing  any  final  opinion  until  Murray's 
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Dictionary  has  arrived  at  that  word.  The 
appellants  claim  to  be  entitled  to  the  benefit 
of  the  proviso  in  s.  211  of  the  Public  Health 
Act  of  1875  on  the  ground  that  the  land  in 
respect  of  which  tney  are  rated,  is  land 
used  as  a  railway  constructed  under  the 
powers  of  an  Act  of  Parliament  for  public 
conveyance.  It  is  conceded  that  physically 
the  land  in  question,  with  the  rails  and 
other  appliances  on  it,  is  undistinguishable 
by  the  eye  from  an  ordinary  railway ;  the 
rails  are  not  sunk  in  the  ground  as  tramway 
lines  are,  but  are  laid  on  sleepers  and  are 
above  the  surface,  and  are  fixea  in  the  way 
usual  in  railways ;  the  land  on  which  they 
are  laid  has  been  acquired  by  and  is  the 
property  of  the  appellants  and  is  fenced  off 
from  the  adjacent  premises  and  no  one  has 
any  right  to  come  tnereon  without  the  per- 
mission of  the  appellants.  Further,  it  is 
constructed  under  a  private  Act,  the  Black- 
pool and  Fleetwood  Tramroad  Act,  1896, 
for  public  conveyance.  I  will  not  read  the 
numerous  sections.  They  have  been  re- 
ferred to  by  the  President.  It  is  sufficient 
to  say  that  in  my  opinion  on  the  true  con- 
strifction  of  that  Act,  the  tramroad  is  not 
expressed  to  be  constructed  so  as  to  be  a 
railway  in  name  for  all  purposes  under 
that  Act,  but  that  it  is  expressed  to 
be  constructed  so  as  to  be  a  rail- 
way in  name  for  the  purposes  of  those 
clauses  of  the  Railways  Clauses  Consolida* 
tion  Act^  of  1845  which  are  incorporated 
therein,  including  those  relating  to  public 
conveyance,  and  there  are  no  words  ne^tiv- 
ing  the  possibility  of  its  being  a  railway 
within  the  meaning  of  that  Act.  Therefore 
for  anything  that  I  can  see  to  the  contrary 
it  may  well  be  a  railway  within  the  defini- 
tion of  the  several  public  and  general  Acts 
relating  to  railwavs  ;  but,  in  my  opinion,  it 
is  immaterial  wnether  this  is  so  or  not. 
(Section  211  deals  with  local  rates,  and  the 
deduction  allowed  from  such  rates  is  not 
continent  on,  nor  indeed  has  it  an^  connec- 
tion with,  the  fulfilment  of  public  duties 
and  the  performance  of  Imperial  services 
but  rests  on  the  just  principle  that  the 
occupier  who  cannot  from  the  nature  of  his 
holding,  whether  it  be  tithes,  or  canal,  or 
railway,  get  so  much  benefit  as  the  occu- 
piers of  other  property  from  the  expenditure 
of  the  local  rates  ought  not  to  contribute 
so  much  as  thev  do  to  such  local  rates.  It 
is  contended  that  inasmuch  as  the  Act  of 
1896  does  not  authorise  the  construction  of 
the  tramroad  as  a  railway  in  specific  terms 
for  all  purposes,  it  i  not  within  that  a.  21L 
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In  my  opinion  this  is  too  narrow  a  view :  I 
do  not  think  that  the  case  is  to  be  decided 
solely  on  a  mintite  examination  of  the 
meaning  of  the  various  sections  in  the  Acts 
of  1896  and  1898.  The  word  "railway" 
has  no  exact  technical  meaning,  and  the 
definitions  in  varions  Acts  of  Parliament 
vary  according  to  the  varying  purposes  for 
which  those  Acts  were  passed.  We  have 
to  consider  the  object  and  scope  of  the 
general  Local  Government  Acts,  and  we  find 
this  laid  down  in  the  case  of  South  Wales 
Rail.  Co-  V.  Swansea  Local  Boards  supra^ 
a  case  under  the  Act  of  1848,  and  in 
the  case  of  Newport  Dock  Co.  v.  Newport 
Local  Boards  supra^  a  case  under  the  Act 
of  1858,  in  both  of  which  Acts  the  words 
are  the  same  as  in  that  of  1875.  Now  it 
is  obvious  that  the  reasons  for  the  exemp- 
tion apply  in  exactly  the  same  way  to  this 
tramrosul  as  to  any  railway,  and  in  my 
opinion  the  proper  way  of  considering  the 
section  is  nrst  to  ascertain  whether  in 
fact  this  property  in  question  is  or  is  not  a 
railway  as  that  phrase  is  ordinarily  under- 
stood according  to  the  ordinary  rule  of 
construing  statutes,  that  they  shall  be 
understood  uti  loquitur  vtUgruSy  that  is 
according  to  the  common  understanding  and 
acceptation  of  terms  (see  34  L.  J.  (P.  &  M.), 
p.  27)  and  then  to  ascertain  whether  it  has 
been  constructed  under  the  powers  of 
an  Act  for  the  purpose  of  being  used  as 
a  way  or  road  for  public  conveyance.  If 
those  two  questions  are  answered  in  the 
affirmative,  it  cannot  make  any  difference 
whether  the  road  or  way  is  called  in  the 
Act  a  railway  or  a  railroad  or  a  tramroad. 
I  say  nothing  about  the  term  tramway, 
because  since  1870  it  may  be  said  to  have  a 
technical  meaning  and  to  be  distinguished 
from  a  railway  or  railroad,  as  indeed  it  is 
in  s.  147  of  this  same  Act,  and  I  wish  to 
express  no  opinion  as  to  the  decision  in  the 
Swansea  Tramway  Co.  v.  Swansea  Urban 
Sanitary  Authority,  supra.  But  I  can 
see  no  reason  why  the  equitable  deduction 
allowed  by  s.  211  should  depend  on  whether 
the  companv  claiming  it,  in  its  private  Act 
has  called  the  road  a  railway,  or  railroad, 
or  tramroad.  or  on  the  incorporation  of  all 
or  some  only  of  the  sections  of  the  Hail- 
vays  Clauses  Consolidation  Act,  1 845.  This 
road  was  in  fact  constructed  under  an  Act 
which  incorporates  the  sections  of  the  Rail- 
ways Clauses  Consolidation  Act  relating  to 
public  conveyance.  Whether  it  has  been 
80  constaructed  as  to  be  a  railway  or  not,  is 
a  question  not  of  words  but  of  fact :  it  is 
conceded  that  it  is  so  constructed  as  to 
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differ  in  no  way  from  a  railway,  and  that  it 
is  a  road  under  the  Act  for  conveyance,  and 
it  is  therefore  constructed  under  the  Act  as 
a  railway  for  public  conveyance,  by  what- 
ever name  it  may  be  called.  I  am  there- 
fore constrained  to  differ  from  the  Divisional 
Court.  I  should  state  that  the  ease  refers 
not  only  to  the  tramroad  track,  but  also  to 
the  waiting  room  and  accumulator  house, 
both  of  which  are  within  the  respondents^ 
jurisdiction.  The  question  should  be 
answered  therefore  that  the  tramroad  track 
is  used  only  as  a  railway  constructed  under 
the  powers  of  an  Act  of  Parliament  for 
public  conveyance  under  s.  211  of  the  Public 
Health  Act,  1875,  and  that  the  company 
ought  to  be  assessed  in  respect  of  the  sum 
in  question  divided  as  contended  for  by  the 
appellants. 

Sir  GoRELL  Babnes,  P.— I  wish  to  say  I 
agree  as  to  the  answer  to  the  question. 

BacKLEY,  L.J. — The  question  for  decision 
is  whether  the  land  assessed  is  land  used 
only  as  a  railway  constructed  under  the 
powers  of  an  Act  of  Parliament  for  public 
conveyance  within  those  words  in  s.  211  (1) 
of  the  Public  Health  Act,  1875.  The  land 
in  question  is  land  upon  which  has  been 
constructed  some  part  of  the  "tramroad" 
mentioned  in  the  Blackpool  and  Fleetwood 
Tramroad  Acts,  1896  and  1898,  the  "  tram- 
road  "  being  that  part  of  the  way  authorised 
by  the  Act  of  1896,  which  was  to  be  laid, 
not  in  the  public  streets,  but  upon  land  to 
be  acquired  by  the  tramroad  company.  The 
"  tramroad  "  in  question  is  a  subject-matter 
which  was  constructed  under  the  authority  of 
the  spcial  Act  of  1896.  Its  existence  ongi- 
natea  under  that  Act,  and  its  true  character 
can  only  be  ascertained  by  determining 
from  a  perusal  of  that  Act  and  of  the  sub- 
sequent Act  of  1898,  what  is  the  subject- 
matter  the  creation  of  which  was  authorised. 
Upon  a  review  of  those  Acts,  I  arrive  at 
the  conclusion  that  the  tramroad  there 
authorised  is  a  subject-matter  which  is  not 
a  railway,  meaning  by  that  expression  a 
railway  such  as  is  governed  by  the  system 
of  legislation  beginning  with  the  Railways 
Clauses  Act  of  1845,  and  that  it  is  not  what 
the  Blackpool  Act  of  1896  calls  a  "railway 
within  the  meaning  of  the  Railways 
Clauses  Act,  1845,  or  of  the  Railways 
Clauses  Act,  1863.  I  content  myself  with 
indicating  quite  shortly  how  I  arrive  at 
this  conclusion.  First,  there  are  many 
sections  of  the  Act  of  1896  in  which  the 
provisions  of  the  Railways  Clauses  Act» 
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1845,   and   subsequent   railway   Acts   are 
made  applicable  to  the  tramroad  '*  as  if  it 
were  a  railway,"  and  provisions  that   in 
applying  those  parts   of   those   Acts   the 
tramroad  shall "  oe  deemed  to  be  a  railway 
iwithiii    the    meaning   of*    the   lUdlways 
Clauses  Act,  1845,  expressions  which  neces- 
^rily  involve  that  in  the  language  of  the 
Act  of  1896  the  tramroad  is  not  a  railway 
within  the  Acts  of  1845  and  1863,  but  is  for 
certain  purposes,  but  not  for  all  purposes, 
to  be  treated  as  if  it  were  that  which  the 
Act  by  implication  says  it  is  not.     Sec- 
tions 47  (4X  49,  50,  speak  of  a  ''railway 
within  the  meamng  of  that  Act,"  viz.,  of  the 
Act  of  1863  in  s.  47  (4),  and  of  the  Act  of 
1845  in  ss.  49,  50.    This  will  be  found  true 
of  ss.  2,  47  (4),  48,  49,  50,  and  82  of  the  Act 
of  1896.      Secondlv,  there  are  provisions 
which  would  have  been  unnecessary  if  the 
tramroad  were  a  railway.    For  instance,  I 
find  from  s.  6  of  the  Act  of  1896  that  the 
tramway  is  to  commence  with  a  junction 
with  the  tramroad,  from  which  it  follows 
that  the  tramroad  and  tramway  mil  be  of 
the  same  gauge.    If  the  tramroad  were  a 
railway  the  statute  9  <fe  10  Vict.  c.  57,  would 
compel  its  gauge  to  be  4ft.  8iin8.,  and  tiiie 
gau03  of  both  tramroad  and  tramway  would 
be  thus  fixed.    But  the  Act  of  1896  thinks 
it  necessary  to  provide  by  s.  35  that  this 
tramroad  and  tramway  shall  have  the  gauge 
of  4ft.  8iins.  Thirdly,  if  this  tramroad  were 
a  railway,  the  ^neral  Act  relating  to  level 
crossings  on  railways  (2  <fe  3  Vict.  c.  20,  s.  47) 
would  govern  it  as  regards  level  crossings, 
and  would  provide  that  the  gates  shall  oe 
kept  open  to  the  railway  except  when  pas- 
sage is  required  for  road  traffic    But  the 
Act  of  1896,  s.  47,  without  any  provision 
that  these  provisions  shall  not  apjply,  con- 
tains other  and  inconsistent  provisions,  viz., 
an  affirmative  provision  in  sub-s.  (1)  that 
the  company  snail  maintain  gates  across 
the  tramroad ;   a  provision    in  sub-s.  (2) 
under  which  the  gates  are  to  be  kept  open 
to  the  highway  except  when   passage   is 
required  for  the  railway;  and  sub-s.  (3) 
which  contemplates   that,  amongst   other 
persons,  the  driver  of  the  en^ne  may  be  a 
person  whose  office  or  duty  it  may  be  to 
open  or  close  the  eates.    Fourthly,  there  is 
in  s.  85  a  general  clause  by  which  the  tram- 
road  is  to  be  subject  to,  not  the  provisions 
of  any  general  Act  relating  to  railways,  but 
the  provisions  of  any  general  Act  relating 
lo  tramways  and  tramroads.    Lastly,  the 
Amendment  Act  of  1898,  s.  3,  by  a  clause 
ujDon  wliich  I  wish  to  say  as  little  as  pos^ 
able,  inasmuch  as  a  serious  question  might 
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arise  upon  it  if  circumstances  called  it  into 
action,   seems    to    contemplate   that  the 
undertaking,   that   is   to   say,  the  whole 
undertaking  including  the  tramroad,  is  ex-* 
posed  to  the  contingency  of   being  sold 
under  the  Tramways  Act  of  1870.    There 
is  the  further  point  that,  while  tramroads, 
if  they  were  railways,  would,  as  regards 
conveyance  of  mails,  oe  governed  by  cer- 
tain provisions  contained  in  the  Bsulway 
Acts  with  reference  to  that  subiect-matter, 
it  was  thought  necessary  by  the  Convey- 
ance of  Mails  Act  1893  (56  i  57  Vict  c  38). 
s.  3,  to  provide  tnat  tramroads  authorised 
by  any  Act  passed  after  1893  should,  for 
the  purposes  of  conveyance  of  mails,  be 
deemed  to  be  railways.    That  Act  speaks 
of  three  things,  railways,  tramways,  and 
tramroads.    In  1893,  therefore,  the  legis- 
lature contemplated  the  existence  of  tram- 
roads  which  were  not  railways.  The  statute 
under  consideration  is  of  date  1896.    All 
these  are  considerations  which  point  con- 
sistently to  the  same  conclusion.     If  this 
case  falls  to  be  decided  by  the  answer  to 
the  question  whether  this  tramroad  is  a 
railway  within  the  meaning  of  that  expres-. 
sion  as  used  in  the  Railways  Clauses  Act, 
1845,  and  subsequent  Acts,  I  answer  that 
Question  in  the  negative.    The  language  of 
the    Public   Health    Act    1875,   however, 
is  '4and  used  as  a   railway  constructed 
under  the  powers  of  any  Act  of  Parlia- 
ment for  public  conveyance."    But  for  the 
deference  which  I  pay  to  the  judgment  of 
my    learned    colleagues,   I    should    have 
thought  that  that  expression  meant  land 
used  for  the  construction  of  a  railway  under 
the  powers  of  an  Act  for  public  conveyance 
and  for   such  railway  when   constructed, 
having  regard  to  the  language  of  the  Act 
which  authorised  its  construction.    If  the 
thing  constructed  cannot  appropriately  be 
called  a  railway,  I  have  difficulty  in  seeing 
that  the  languajge  of  the  Act  of  1875  is 
satisfied  by  saying  that  the  land  is  used 
only  for  a  thing  which  physically  resembles 
in  every  particular  a  railway,  meaning  by 
**  railway  '  in  both  parts  of  this  sentence, 
such  a  railway  as  is  a  railway  within  the 
Railways  Clauses  Act  of  1845,  and  subse-s 
quent  Acts  relating  to  ways  which  are  rail-, 
ways  within  the  meaning  of  the  Acts  of 
1845  and  1863.     It  is  the  fact  howevert. 
that  this  tramroad  as^used  diners  physi> 
cally,  as  I  understand,  in  no  materiiu  par- 
ticular from  a  railway  such  as  that  to  whidk 
the  Railway  Acts  apply,  and  as  the  other 
meml^rs  of  the  court  are  of  opinion  that 
upder  those  circumstances  it  i»  a*  railway 


MAGISTERIAL  GASES. 


Blackpool  and  Fleetwood  Trameoad 
Co.  V,  Thobnton  U.  D.  C. 

within  the  langoa^  of  the  Act  of  1876, 1 
bow  to  their  jaagment,  although  pure 
reasoning  based  upon  logical  principles 
would,  if  I  had  been  sitting  alone,  have  led 
me  to  a  different  conclusion. 

Appeal  allowed. 

Solicitors  for  appellants :  Chester,  Broome 
and  Griffiths,  for  Sutton,  Elliott,  Tarnbull 
and  Mayne,  Manchester. 

Solicitors  for  respondents :  Lees  and 
Butterworth. 


71  J.  P.  190. 

of  £553  found  on  him^  the  greater  part 
toas  obtained  from  the  tale  of  goodi 
obtained  by  fcUee  pretences  from  the 
prosecutor.  It  apjfeared  that  £90  of 
the  £553  was  directly  traceable  to 
another  source.  Cotmsel  applied  for 
an  order  for  the  payment  to  the  prose- 
cutor of  £463.  Counsel  for  the  trustee 
in  the  prisoner's  bankruptcy  opposed 
the  apptieation. 

The  application  toas  granted. 
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February  1, 1907. 

(Before  Mr.  Commissioner  Rentoul,  K.C.) 

Rex  v.  Cohen. 

Criminal  law — Fugitive  offender— Arrest 
and  surrender  in  colony  on  one  charge 
—Committal  in  this  country  on  that 
charge  and  others— Trial  on  charges  for 
which  committed— Fugitive  Offenders 
Act,  1881  (44  &  45  Vict.  c.  69),  s.  8. 

The  prisoner  was  indicted  in  one  indict- 
ment for  obtaining  goods  by  false  pre- 
tences and  for  various  offences  under 
the  Debtors  AcL  1869.  He  v>as  also 
indicted  for  a  felony  under  the  same 
Act.  The  prisoner  Tutd  been  arrested 
and  returned  from  Cape  Colony  v/nder 
the  Fugitive  Offenders  Act,  1861,  on 
charges  of  obtaining  goods  by  false 
pretences  in  this  country.  He  was 
committed  for  trial  in  this  country  on 
all  the  charges.  At  the  trial,  counsel 
for  the  defence  contended  that  the 
prisoner  could  only  be  tried  on  the 
counts  for  false  pretences  on  which  he 
was  retv/rned. 

Held,  that  the  prisoner  could  be  tried  on  all 
the  charges, 

R.  V.  PhiUps  (1858),  iF.dfF.  106,  followed. 

The  prisoner  having  pleaded  guilty  to  all 
the  charges,  stated,  by  his  counsel,  that 


The  prisoner,  Harry  Cohen,  was  in- 
dicted m  one  indictment  for  obtaining 
goods  by  false  pretences,  also  for  various 
offences  under  the  Debtors  Act,  1869.  He 
was  also  indicted  for  a  felony  under  the 
same  Act.  It  appeared  that  a  warrant  was 
taken  out  in  this  country  against  the 
prisoner  for  obtaining  goods  bv  false  pre- 
tences. He  was  arrested  on  his  way  to 
New  Zealand,  on  the  arrival  of  the  8.s. 
Paparoa  at  (Jape  Town,  and  a  magistrate 
ordered  him  to  be  surrendered  to  an  English 
inspector  of  police  to  be  brought  bact  to 
England.  On  his  arrival  in  this  country 
he  Mas  committed  for  trial  on  charges  under 
the  Debtors  Act,  1869.  as  well  as  on  that  of 
obtaining  money  by  false  pretences. 

By  s.  8  of  the  Fugitive  Offenders  Act 
1881  (44  &  45  Vict.  c.  69) :  "  Where  a  per- 
son accused  of  an  offence  and  returned  in 
pursuance  of  this  part  of  this  Act  to  anj 
part  of  her  Msnesty's  dominions,  either  is 
not  prosecuted  for  the  said  offence  within 
six  months  after  his  arrival  in  that  part, 
or  is  acquitted  of  the  said  offence,  then 
if  that  part  is  the  United  Kingdom  a 
Secretary  of  State,  and  if  that  part  is 
a  British  possession  the  governor  of  that 
possession,  may,  if  he  think  fit,  on  the 
request  of  such  person,  cause  him  to  be  sent 
back  free  of  cost  and  with  as  little  delav 
as  (possible  to  the  part  of  her  Majestv^ 
dominions  in  or  on  nis  way  to  which  ne 
was  apprehended." 

H.  G.  Booth,  for  the  prisoner.— The 
prisoner  cannot  be  tried  for  offences  other 
than  those  on  which  he  was  returned.  That 
woidd  be  so  if  the  i^risoner  had  been 
extradited  from  a  foreign  country.  See 
8. 19  of  the  Extradition  Act,  1870.  Section  8 
of  the  Fugitive  Offenders  Act,  1881,  clearly 
shows  that  the  intention  of  this  Act  is  that 
the  fugitive  offender  should  onl^r  be  tried 
on  the  charge  or  charges  upon  which  he  has 
been  brought  back  to  this  country. 
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Forrest  Fulton  {Eustace  Fulton  with 
himj,  for  the  Oown.--Section  8  of  the 
Funtive  Offenders  Act,  1881  is  pMarmissive, 
ana  has  do  bearing  on  this  question.  It  is 
dear  that  the  prisoner  can  be  tried  on  all 
the  charges,  from  the  decision  in  B.  v. 
Philips  (1858),  1  F.  &  F.  105,  under  the 
Colonial  Arrest  Act,  1843  (6  &  7  Vict.  c.  34). 
Compare  ss.  7  and  8  of  that  Act  with  s.  8  of 
the  Fugitive  Offenders  Act,  1881.  [B.  G, 
Booth :  The  additional  charge  on  which  the 
defendant  in  that  case  was  tried  may  have 
reference  to  an  offence  committed  after  the 
events  on  which  the  other  charge  on  which 
he  was  arrested  was  basedj  But  the 
defendant  was  in  custody,  [n.  O.  Booth : 
The  second  charge  was  one  of  assault ;  it 
might  have  been  one  of  assault  on  the 
gaoler.] 

Mr.  Commissioner  Rentoul,  K.C.  —  I 
think  that  the  case  cited  binds  me,  and  that 
the  additional  counts  are  properly  included. 


Tl  J.  P.  IM. 

Mr.  Commissioner  Rentoul,  KC— I 
have  spoken  with  the  Recorder  and  the 
Common  Seneant,  and  they  agree  with  me  in 
saying  that  tnere  is  power  to  nuJce  the  order, 
and  so  I  make  the  order.  If  the  Moperty  had 
been  the  unsold  property  of  Mr.  Uosentow^, 
there  would  be  no  difficulty  at  all.  But  the 
property  obtained  has  been  turned  into 
money,  and  the  prisoner  has  stated  that  the 
money  represents  the  property  obtained  by 
the  fraud.  I  believe  the  prisoner,  and  on 
that  ground  I  treat  the  money  as  Mr. 
Rosentower's. 

Order  of  restitution  made. 

Solicitors  for  the  prosecution :  Goldberg, 
Barrett  and  Newall. 
Solicitor  for  the  defence  :  D.  A.  Romain. 
Solicitor  for  the  trustee :  S.  Myers. 


The  prisoner  subsequently  pleaded  guilty 
to  all  tne  charges. 

It  appeared  that  £553  was  found  on  the 
prisoner,  and  he  stated  by  his  counsel 
that  the  greater  part  of  that  sum  was 
obtained  from  the  sale  of  goods  obtained  by 
false  pretences  from  the  nrosecutor,  one 
Rosentower.  It  appeared  tnat  £90  of  the 
£553  was  directly  traceable  to  another 
source. 

Forrest  Fulton.— 1  ask  for  an  order  for 
the  payment  of  £463  to  the  prosecutor. 

Leycester.  for  the  trustee  in  the  bank- 
ruptcy of  the  prisoner.— There  is  no  power 
to  make  the  order,  and  if  there  was,  the 
court  will  not  exercise  it  in  such  a  case 
as  this.  By  s.  24  (2)  of  the  Sale  of  Qoods 
Act,  1893  (56  &  57  Vict.  c.  71):  "Notwith- 
standing any  enactment  to  the  contrary 
where  goods  have  been  obtained  by  fraud 
or  other  wrongful  means  not  amounting  to 
larceny,  the  property  in  such  goods  snail 
not  revest  in  the  i)erson  who  was  the  owner 
of  the  goods,  or  his  personal  representative, 
by  reason  only  of  the  conviction  of  the 
offender."  Since  the  passing  of  that  sub- 
section it  is  not  the  practice  to  make  orders 
ojf  restitution  in  such  cases  as  this,  where 
there  are  conflicting  claims. 

Forrest  -Pii/ton.— Orders  are  constantly 
made  in  such  cases.  See  B.  v.  George 
{1900%  65  J.  P.  729,  where  an  order  was 
made  on  facts  exactly  similar  to  those  in 
this  case. 
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February  28 ;  March  1, 1907, 

[Before  the  Common  Seejbant.] 

Rex  v.  South. 

Criminal  law  —  Agreement  between  two 
traders  —  Customers  hand  money  to 
one  not  knowing  of  other— Failure  to 
account  according  to  agreement — Re- 
ceiving property  for  or  on  account  of 
another  person  —  Larceny  Act^  1901 
(lEdw.  7,c.  10),8.  l(l)(b). 

S.  was  indicted  under  s.  I  (1)  (b)  of  the 
Larceny  Act,  1901,  for  receiving  money 
for  or  on  account  of  the  prosecutor^  and 
fraudulently  converting  the  samie  to  his 
own  use. 

It  appeared  from  the  evidmee  for  the  pro- 
secution that  S.  having  traded  <u  a 
coal  dealer  under  a  trade  name^  by  an 
aareement  with  the  prosecutor  gave  him 
the  right  to  trade  under  that  name.  S. 
Vfos  to  obtain  orders  for  coal^for  which 
he  VHU  to  be  paid  by  certain  royalties 
or  commission,  pajfina  over  to  m  pro- 
secutor sums  received  from  eustomers, 
in  full,  twice  a  week.  The  prosecutor 
was  to  supply  the  coal  to  the  customers. 
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Business  was  entered  into  under  this 
agreement^  and  S,  failed  to  hand  oyer 
and  account  for  certain  sums  received 
from  customers.  It  appeared  that  the 
customers  knew  the  prisoner  under  the 
trade  name  he  had  tranif erred  to  the 
prosecutor^  and  that  they  did  not  know 
the  prosecutor,  or  that  they  were  doing 
business  with  him. 

Held,  that  there  was  no  evidence  to  go  to  the 
jwry  that  S.  had  received  the  moneys  for 
or  on  account  of  the  vrosecutor  tsithin 
the  meaning  of  the  sub-section, 

Robert  John  South  was  indicted  under  s.  1 
(1)  (b)  of  the  Larceny  Act,  1901  (1  Edw.  7, 
c.  10),  for  receiving  property  for  or  on 
account  of  Edward  Norris,  and  fraudulently 
converting  the  same  to  his  own  use. 

From  the  evidence  for  the  prosecution,  it 
appeared  that  the  prisoner,  who  had  traaed 
as^' W.  Coleman  k  Co.,"  on  December  19th, 
1906,  entered  into  the  following  agreement 
with  Edward  Norris.  the  prosecutor : 

An  agreement  made  the  nineteenth  day  of 
December  one  thousand  nine  hundred  and 
five  between  Robert  John  South  (trading  as 
"W.  Coleman  h  Co.")  of  118  Chamberlayne 
Wood  Road  Kensal  Rise  in  the  county  of 
Middlesex  of  the  one  part  and  Edward 
Norris  (trading  as  "R.  Whitworth  &  Co.") 
of  4  Uxoridge  Road  Shepherd's  Rush  in  the 
county  of  London  coal  merchant  of  the 
other  part  whereby  for  considerations  of 
mutual  advantage  in  trading  it  is  agreed  as 
follows : 

1.  The  said  Robert  John  South  who  has 
for  some  time  past  and  still  is  trading  as  a 
coal  dealer  under  the  style  of  ^  W.  Coleman  & 
Co."  agrees  to  give  the  said  Edward  Norris 
the  right  to  trade  as  "  W.  Coleman  k  Co." 
during  the  continuance  of  this  agreement. 

8.  The  said  Robert  John  South  agrees 
also  to  canvass  or  to  appoint  a  canvasser  or 
canvassers  to  solicit  onlers  for  coals  from 
customers  which  orders  he  will  deliver  in  to 
the  said  Edward  Norris  to  execute  for  the 
customers. 

3.  The  said  Edward  Norris  will  pay  to 
the  said  Robert  John  South  royalties  or 
commissions  on  such  orders  per  ton  on 
Rury,  Cockerell,  and  Rickett's  advertised 
prices  as  follows,  that  is  to  say,  three  shillings 
per  ton  on  all  qualities  down  to  Derby  two 
shillings  and  sixpence  per  ton  on  Idtchen 
coal  and  nuts  two  shillings  and  sixpence  per 
ton  on  bright  cobbles  and  two  shillings  ]^r 
ton  on  hard  cobbles  one  shilling  and  six- 
pence per  ton  on  stove  coal  and  one  penny 
per  saick  on  coke.    Any  coal  with  special 
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name  such  as  Roasters  (not  advertised)  shall 
be  subject  to  special  commission  according 
to  quality  and  price.  The  said  rovalties  or 
commissions  shall  be  paid  weekly  on  all 
settled  accounts  on  Saturday  in  each  week 
at  4  Uxbridge  Road  (Station).  The  said 
Edward  Norris  shall  also  at  the  same  time 
pay  to  the  said  Robert  John  South  fifty  per 
cent,  of  his  royalty  or  commission  on  all 
executed  or  unsettled  orders  or  accounts 
except  as  to  weekly  trade  hereinafter  men- 
tioned the  said  percentage  to  be  allowed  to 
the  said  Edward  Norris  in  account  in  due 
course.  On  the  weekly  trade  the  said 
Edward  Norris  will  also  pay  the  said  Robert 
John  South  a  further  royalty  or  commission 
equivalent  to  fifty  per  cent,  on  the  extra 
profit  made  above  advertised  prices  such 
rurther  royalty  or  commission  to  be  settled 
monthly  and  only  calculated  on  settled 
accounts. 

4  The  said  Edward  Norris  in  respect  of 
ail  orders  accepted  will  only  deliver  to 
customers  coal  of  such  collieries  as  mav  be 
specified  by  the  said  Robert  John  South  or 
such  qualities  of  about  the  same  value. 

5.  The  said  Edward  Norris  whilst  reserv- 
ing the  right  to  refuse  to  execute  any  orders 
shall  execute  all  orders  delivered  in  by  the 
said  Robert  John  South  unless  he  the  said 
Edward  Norris  shall  ffive  notice  in  writing 
to  the  said  Robert  John  South  of  such 
refusal  within  seventy-two  hours  of  receipt 
of  such  orders.  In  the  event  of  any  order 
being  refused  as  aforesaid  the  said  Robert 
John  South  shall  be  at  liberty  to  take  the 
said  order  elsewhere  Clause  2  hereof  not- 
withstanding. 

6.  The  said  Robert  John  South  shall  during 
this  agreement  use  his  best  endeavours  to 
collect  and  get  in  all  moneys  due  in  respect 
of  the  said  orders  and  pay  over  all  moneys 
collected  to  the  said  Ecfward  Norris  in  full' 
and  without  any  deductions  whatsoever  on 
Wednesday  and  Saturdav  in  every  week. 
The  said  Robert  John  South  will  use  a 
receipt  book  with  counterfoils  and  will 
whenever  requested  produce  the  same  and 
all  other  books  containing  copies  of  the 
transactions  to  the  said  Edward  Norris  or 
his  representative  duly  authorised.  The 
said  Robert  John  South  will  transmit  all 
orders  and  collect  all  moneys  free  of  expense 
save  that  the  said  Edward  Norris  shall  pay 
to  the  said  Robert  John  South  a  sum  of  two 
shillings  and  sixpence  weekly  on  Saturday  in 
every  week  for  general  expenses  indepen- 
dently of  any  royalty  or  commission,  the 
first  payment  to  be  made  on  the  Saturday 
following  the  date  of  this  agreement. 
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7.  The  said  Edward  Norris  shall  on 
Wednesday  in  each  week  render  to  the  said 
Robert  John  South  statements  showing  all 
orders  executed  and  moneys  received  from 
the  foot  of  the  last  or  preceding  statement 
or  account 

8.  Should  occasion  arise  special  arran^ 
ments  may  be  made  as  to  special  gualities 
and  special  prices  and  such  additional  or 
abated  royalties  will  be  paid  in  respect 
thereof  as  may  be  mutually  agreed  but  any 
such  arrangements  shall  not  be  deemed  to 
vary  or  determine  or  otherwise  prejudice 
the  agreement  herein  contained. 

9.  This  agreement  may  be  determined  bv 
either  party  giving  to  the  other  one  month  s 
notice  in  writing  at  the  last  known  address 
and  the  said  Edward  Norns  shall  after  the 
expiration  of  such  notice  or  after  this 
agreement  shall  have  been  determined  for 
any  cause  cease  to  use  or  trade  in  the  name 
of  "  W.  Coleman  &  Co."  and  ho  will  not 
thereafter  directly  or  indirectly  by  himself 
or  in  connection  with  any  other  person  or 
persons  canvass  or  solicit  from  or  otherwise 
execute  orders  of  customers  of  the  said 
Robert  John  South  whether  such  customer 
shall  have  been  made  or  procured  before 
the  first  day  of  August  one  thousand  nine 
hundred  and  five  or  since  or  during  the 
course  of  this  agreement  unless  the 
customer  shall  have  dealt  with  the  said 
Edward  Norris  prior  to  the  said  first  day  of 
August  one  thousand  nine  hundred  and 
five. 

10.  This  agreement  shall  date  as  from 
the  first  day  of  August  one  thousand  nine 
hundred  and  five  and  ail  orders  executed  or 
business  transacted  on  or  since  that  date 
shall  be  deemed  to  have  been  transacted  or 
done  hereunder. 

11.  In  the  event  of  this  agreement  being 
determined  for  anv  cause  the  said  Robert 
John  South  shall  have  the  option  of 
purchasing  from  the  said  Edward  Norris 
ail  outstanding  accounts  less  a  discount 
equivalent  to  nis  appropriate  royalty  or 
commission  as  above  provided. 

12.  In  the  event  of  a  customer  not  paying 
his  accounts  within  a  reasonable  time  of  the 
date  for  payment  the  said  Edward  Norris 
shall  be  at  liberty  to  apply  for  the  said 
account  and  no  royalty  or  commission  shall 
be  considered  due  to  the  said  Robert  John 
South  on  anv  account  not  settled  within  a 
year  of  the  delivery  of  the  coal  or  coke. 

It  appeared  from  the  evidence  for  the 
prosecution  that  the  prisoner,  having 
entered  upon  business  under  wis  agree- 
ment^ received  certain  sums  of  money  from 
customers  which  he  failed  to  hand  over  to 
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the  prosecutor  or  to  account  for  to  him  in 
his  weekly  accounts.  It  appeared  that 
credit  was  given  to  the  customers.  The 
customers  knew  the  prisoner  as  ^'  W.  Cole- 
man &  Co.,"  and  did  not  know  that  the  sums 
of  money  they  handed  to  the  prisoner  were 
the  prosecutor's,  or  that  thev  were  to  be 
paid  to  the  prosecutor.  Tne  customers 
obtained  their  coal  from  the  prosecutor. 

By  s.  1  (1)  of  the  Larceny  Act,  1901 
(1  Eldw.  7,  c.  10) :"  Whosoever  .  .  .  (b) 
having,  either  solely  or  jointly  with  any  other 
person,  received  any  property  for  or  on 
account  of  any  other  person,  fraudulently 
converts  to  his  own  use  or  benefit^  or  the 
use  or  benefit  of  any  other  person,  the 
property  or  anv  part  thereof  or  any  proceeds 
thereof,  shall  be  guilty  of  a  misdemeanor, 
and  be  liable  on  conviction  to  penal 
servitude  for  a  term  not  exceeding  seven 
years,  or  to  imprisonment,  with  or  without 
hard  labour,  for  a  term  not  exceeding  two 
years.** 

At  the  conclusion  of  the  evidence  for  the 
prosecution, 

S.  A.  Kyffir^  for  the  prisoner,  submitted 
that  there  was  no  evidence  to  go  to  the 
jury  that  the  prisoner  had  received  the 
money  for  or  on  account  of  the  prosecutor  ; 
but  that  he  received  it  on  his  own  account 
The  agreement  was  not  an  agency  agree- 
ment but  one  between  two  traders. 

Curtis  Bennett^  for  the  Crown,  contended 
that  there  was  such  evidence. 

The  Common  Seejbant.— I  have  con- 
sidered this  case  since  vesterday  evening, 
and  I  have  come  to  tne  conclusion  that 
there  is  no  case  to  go  to  the  jury.  The 
question  is  a  difficult  one,  but  is,  as  far  as  I 
have  got  to  deal  with  it,  a  mere  question  of 
law.  The  indictment  against  the  prisoner 
is  under  s.  1  (l)(b]|of  the  Larceny  Act,  1901, 
and  the  section  is:  *' Whosoever  .  .  . 
having,  either  solely  or  jointly  with  any 
other  person,  received  any  property  for  or 
on  account  of  any  other  person,  fraudulently 
converts  to  his  own  use  or  benefit  .  .  . 
the  property  .  .  .  shall  be  guilty  of  a 
misdemeanor  .  .  ."  The  first  state- 
ment in  the  section  is  that  the  person 
charged  shall  have  received  the  property, 
in  this  case  monev,  for  or  on  account  of 
another  person.  The  offence  is  not  failing 
to  account  to  another  person  for  money,  but 
fraudulently  refusing  to  pay  it  over  or 
fraudulently  converting  the  money  for  which 
he  is  bound  to  account,  by  a  person  who 
received  it  for  or  on  account  of  another.  In 
this  case  the  defendant  received  the  money 
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under  a  written  agreement  dated  December 
19th,  1905,  under  which  he  and  the  prose- 
cutcMT  agreed  to  act  for  considerations  of 
mutual  advantage  in  trading.  The  prisoner 
had  been  trading  as  W.  Ck>leman  &  Co.,  and 
having  a  trade  in  that  name  of  his  own,  and 
being  known  to  his  customers  as  W.  (Cole- 
man &  Co.,  ^ve  the  right  to  that  name  for 
the  time  bemg  to  the  prosecutor,  but  the 
prosecutor  was  unknown  to  any  of  the  people 
trom  whom  the  prisoner  received  the  money. 
The  case  is  complicated  by  the  fact^  first, 
that  Norris,  the  prosecutor,  was,  for  the  time 
being,  entitled  to  the  style  of  the  firm  of 
W.  Coleman  &  Co.,  and  further,  that  the 
prosecutor  supplied  the  coal  to  the  cus- 
tomers who  had  to  pay  for  it.  Therefore 
there  was  some  plausible  ground  for  saying 
that  Norris  was  trading  with  these  people 
under  the  name  of  W.  Coleman  &  Co.  But 
these  people  did  not  know  him  at  all.  They 
knew  south  by  the  name  of  W.  Coleman  & 
Co. ;  he  was  the  only  person  who  had  any 
bargain  with  them,  and  they  paid  him,  not 
because  he  represented  Norris,  but  because 
he  was  the  person  who  made  the  bargain 
with  them,  tne  only  bargain  to  which  tney 
were  parties,  and  he  received  the  money 
from  them--they  giving  it  to  him  for  him- 
self. Then  there  was  a  contract  between 
the  prisoner  and  the  prosecutor,  containing, 
among  other  conditions,  one  that  the 
prisoner  should  pay  the  money  he  received 
over  to  the  prosecutor.  I  think  it  fairly 
means,  without  any  deduction,  for  what  is 
called  royalty  or  commission.  Therefore, 
taking  the  case  as  it  stands  now,  8U[)posing 
there  would  be  no  alteration  in  it  not 
having  heard  the  defence,  there  would  be 
plenty  of  ground  for  saying  that  when  the 
prisoner  omitted  the  names  of  people  from 
whom  he  received  money  and  did  not  pay 
over  the  money,  but  kept  more  than  he  was 
entitled  to,  he  was  acting  dishonestly. 
Well,  that  is  not  the  charge.  The  charge  is 
not  that  he  kept  back  money  dishonestly, 
omitted  to  make  an  entry  or  made  false 
entries ;  tJie  charge  is  that  he  received  the 
money  for  the  prosecutor,  and  I  think  the  real 
effect  ojf  this  agreement  is  that  he,  as  between 
himself  and  those  who  paid  it,  received  it 
absolutely  for  himself.  They  knew  nothing 
of  the  prosecutor.  The  prisoner  might 
make  any  bargain  with  them ;  the  whole 
contract  was  between  the  customers  and 
him,  and  as  to  the  clause  that  he  is  to  pay 
the  whole  of  the  money  to  the  prosecutor, 
the  legal  effect  of  it  is,  not  that  he  receivea 
the  money  for  the  prosecutor,  but  that  there 
is  a  contract  that  when  he  has  got  it  he  shall 
pay  it  over.    A  contract  that  a  man  shall 
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pay  money  over  does  not  in  itself  establish 
that  the  person  receiving  the  money  receives 
it  for  the  other.  It  is  a  separate  contract, 
a  civil  contract,  that  he  shall  pay  the  whole 
of  the  money  ne  has  collected  at  a  certain 
time  over  to  the  prosecutor.  In  this  case 
where  the  prisoner  was  the  only  person 
known  to  tne  customers,  in  receiving  the 
money  from  them,  I  do  not  think  he  received 
it  for  the  prosecutor.  Therefore,  without 
saying  that'  the  defendant  South  might 
not  possibly  be  indicted  for  something  or 
other,  I  do  not  think  he  is  guilty  of  this 
charge,  because  making  false  entrias  or 
omitting  entries  for  the  purpose  of  cheating 
another  of  money  he  ought  to  pa^  over, 
though  it  may  be  m  some  cases  an  offence,  is 
not  the  offence  charged  here^  which  is  con- 
verting mon^  which  he  received  for  or  on 
account  of  Norris.  I  do  not  think  in  this 
case  that  is  what  he  did,  and  therefore  there 
is  no  case,  in  my  opinion,  to  ^o  to  the  jury, 
and  they  must  say  the  pnsoner  is  not 
guilty. 

The  Jury,  accordinglyy  retttmed  a 
verdict  of  Not  guilty. 

Solicitor  for  the  prosecution  :  H.  Pierron. 
Solicitor  for  the  defence  :   H.  A.  Phillips. 
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March  18, 1907. 

(Before  Cozens-Hardy,  M.R.,  and  Vaugh  an 
Williams  and  Buckley,  L.JJ.) 

Westminster  Corporation  v.  Gordon 
Hotels,  Limited. 

Public  Health  (London)— Removal  of  refuse 
—  House  refuse  —  Trade  refuse  — 
Decision  of  magistrate  —  Right  of. 
appeal — Public  Health  (Loudon)  Act, 
1891  (64  &  55  Vict  c.  76X  8.  33. 

Where  ^  dispute  arises  between  a  sanitary 
atUharity  and  the  ovmer  or  occupier  of 
any  premises  vdthin  their  district  as  to 
wMther  any  particular  r^use  is  house 
refuse  or  trade  r^use  withvn  the  mean- 
ing cf  the  Public  Health  {London) 
Acty  1891,  and  the  matter  is  brought 
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Westminster  Corporation  v,  Gordon 
Hotels,  Limited. 

before  a  magistrate  under  s.  33  (2), 
the  decision  of  the  nuigistrate  on  the 
miestion  is  finals  and  no  appeal  will  lie 
from  it  by  way  of  special  case  or  other- 
wise. 

But,  senable,  per  Buckley,  L.J.,  if  the 
decision  is  expressed  by  the  magistrate 
to  be  made  subject  to  a  case  stated  by 
himj  the  Divisional  Court  may  consider 
the  question. 

Appeal  from  a  decisioD  of  the  Divisional 
Court  (Alverstone,  L.C.J.,  and  Darling 
and  Bray,  J  J.)  (reported  70  J.  P.  268)  upon 
a  special  case  stated  fay  the  magistrate  of 
the  Bow  Street  Police  Court. 

The  appellants  were  on  April  14th,  1005, 
summoned  before  the  magistrate  of  the 
Bow  Street  Police  Court  to  answer  an 
information  by  the  respondents  setting 
forth  that  the  appelUnts  on  April  7th,  1905. 
at  certain  premises  known  as  the  Hotel 
Metropole,  in  the  city  of  Westminster,  being 
the  sanitary  authority  for  the  said  city,  did 
unlawfully  fail  without  reasonable  cause  to 
comply  with  s.  30  of  the  Public  Health 
(London)  Act,  1891,  that  is  to  say,  the  house 
refuse  not  having  been  removed  from  the 
said  premises  at  the  ordinary  period,  and 
the  respondents,  the  occupiers  of  the  said 
premises,  having  on  April  5th,  1905,  served 
on  the  appellants  a  written  notice  requiring 
the  removal  of  such  refuse,  that  the  appel- 
lants did  notcomplv  with  such  notice  within 
fort v-eight  hours  after  such  service,  contrary 
to  the  said  statute. 

Thereupon  the  appellants  summoned  the 
respondents  to  answer  a  complaint  setting 
forth  that  a  dispute  or  difference  of  opinion 
within  the  meaning  of  s.  33  (2)  of  the 
Public  Health  (London)  Act,  1891,  had 
arisen  between  the  respondents  as  the 
owners  and  occupiers  of  the  Hotel  Metro- 
pole,  and  the  appellants  as  the  sanitary 
authority  of  the  district,  as  to  what  was  to 
be  considered  as  trade  refuse. 

The  only  question  between  the  parties 
was,  whether  the  refuse  which  the  appellants 
had  declined  to  remove  without  payment 
was  house  refuse  or  trade  refuse. 

Both   summonses   came  on  for  hearing 
ef ore  the  magistrate  at  the  same  time. 
Tpoirth»>aiaLj^mmons  the  maidstrate 
convicted  the  appclIauU  and  HiwJ  them 
10s.,  but  stated  a  case. 

Upon  the  second  summons  he  determined 
that  the  subject-matter  of  dispute  wks  not 
trade  refuse  within  the  meaning  of  th4  Act, 
and  he  stated  a  case  as  to  Uus  also.      ^ 
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The  case,  after  setting  forth  the  complaint, 
continued :  *'  I,  after  hearing  the  said  com- 
plaint on  the  23rd  June,  1905,  decided  that 
the  subject-matter  of  tJie  dispute  was  not 
*  trade  refuse '  and  awarded  the  respondents 
fifteen  guineas  costs."  Then  the  case  i>ro- 
ceeded  to  state  that  the  appellants,  being 
dissatisfied  with  the  decision  of  the  ma^ 
trate,  applied  to  him  to  state  a  case,  which 
he  did. 

The  two  cases  were  heard  at  the  same 
time  by  the  Divisional  Court.  The  court 
held  that  the  refuse  in  question  was  house 
refuse  and  not  trade  refuse,  and  idQ&rmed 
the  decision  of  the  magistrate. 

In  the  first  case,  being  a  criminal  pro- 
ceeding^ no  appeal  could  be  brought  from 
the  decision  of  the  Divisional  Court,  but  in 
the  second  case  the  Divisional  Court  gave 
leave  to  appeal,  and  the  appellants  accord- 
ingly appealed  to  the  Court  of  Appeal 

Section  33  of  the  Public  Health  (London) 
Act,  1891,  provides  as  follows  : 

"  (1)  If  the  sanitary  authority  are  required 
by  the  owner  or  occupier  of  any  premises  to 
remove  any  trade  refuse,  that  autnoril^  shall 
do  so,  and  the  owner  or  occupier  shall  pav 
to  that  authority  a  reasonable  sum  for  such 
removal,  and  such  sum,  in  case  of  dispute, 
shall  be  settled  by  the  order  of  a  potty 
sessional  court. 

"(2)  If  any  dispute  or  difference  of 
opinion  arises  between  the  owner  or 
occupier  and  the  sanitary  authority  as  to 
what  is  to  be  considered  as  trade  refuse,  a 
petty  sessional  court,  on  complaint  made  by 
either  party,  may  by  order  determine 
whether  the  subject-matter  of  dispute  \&  or 
is  not  trade  refuse,  and  the  decision  of  that 
court  shall  be  final." 

Danckwerts,  K.C.,  and  R,  Cuwningham 
Glen,  for  the  respondents,  took  the  prelimi- 
nary objection  that  no  appeal  lay.— On  the 
Question  of  what  is  trade  refuse,  s.  33  savs 
that  the  decision  of  the  magistrate  is  to  be 
final.  Consequentl)r  there  was  no  right  of 
appeal  to  the  Divisional  Court,  and  the 
Divisional  Court  having  nothing  before 
them  over  which  they  had  jurisdiction,  they 
could  not  give  leave  to  appeal  to  this  court. 
The  point,  however,  was  not  taken  in  the 
Divisional  Court,  nor  was  it  necessary  to  do 
so,  because  the  appeal  afi^nst  the  convic- 
tion under  s.  30  was  dismissed  and  the  dis- 
missal of  the  second  appeal  followed  as  a 
matter  of  course.  A  somewhat  similar 
question  arose  in  R,  v.  Bridge  {1S90\ 
54  J.  P.  629  ;  24  O.  B.  D.  609.  By  s.  129  of 
the  Metropolis  Management  Act,  1855,  it 
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was  provided  that  the  decision  of  the  jus- 
tices as  to  what  was  trade  refuse  should  be 
final  and  conclusive.  Then  by  the  Sum- 
mary Jurisdiction  Act,  1879,  permission  was 
given  for  the  first  time  to  any  person 
aggrieved  who  desired  to  question  any  con- 
viction or  order  of  a  court  of  summary 
jurisdiction,  on  the  ground  that  it  was 
erroneous  in  law,  to  apply  to  have  a  case 
stated.  The  court  held  that  the  later 
Ipeneral  statute,  which  gave  a  rigjht  of  appeal 
m  many  cases  where  no  right  existed  before, 
was  intended  to  modify  the  earlier  Act  as 
to  the  finality  of  the  justices'  decision  ;  but 
that  case  is  distinguishable,  because  here 
the  provision  which  makes  the  decision  of 
the  magistrate  final  in  this  particular  case  is 
subsequent  to  the  general  Act  giving  a  right 
of  appeal.  ** Final"  means  final,  and  the 
court  will  not  overrule  the  plain  language 
of  the  legislature  {B,  v.  Hunt  (1856),  6  El.  dt 
BL  408). 

J/ocmormn,  K.C.,  and  Ctmrtkope  Munroe^ 
for  the  appellants.— The  decision  in  R,  v. 
Bridge^  supra,  was  based,  not  upon  the 
sequence  of  the  Acts,  but  upon  the  fact 
that  the  Summary  Jurisdiction  Act,  1879, 
was  a  general  procedure  Act  applicable  to 
every  proceeding  before  justices  whether 
under  a  preceding  or  a  subsequent  Act,  and 
it  is  directly  in  point.  Further,  the  Act  of 
1891  is  a  consolidating  Act,  as  appears  from 
its  full  titl&  "An  Act  to  consolidate  and 
amend  the  Laws  relating  to  Public  Health 
in  London,"  and  sub-ss.  (l).  (2),  of  s.  33  are 
almost  exact  repetitions  ot  ss.  128, 129,  of 
the  Act  of  1855^  and  ought  to  receive  the 
same  construction.  The  word  "final"  in 
s.  33  (2)  is  directed  only  to  the  app^  to  the 
court  of  quarter  sessions  provided  by  s.  126, 
and  was  not  intended  to  sweep  away  the 
provisions  of  the  general  procedure  Act  of 
1879.  [They  cited  St.  Martin's  Vestry  v. 
Oordan  {1S91\  55  J.  P.  437  :  [1891]  1  Q.  B. 
61 ;  Ow)dmn  v.  Shefflela  Corporation 
{190ig),  66  J.  P.  533  j  [1902]  1  K.  B.  629.] 

DanckwertSf  KC,  replied. 

Cozins-Hardv,  M.R.— In  this  case  a 
preliminary  objection  has  been  taken  by  the 
respondents  that  no  appeal  lies  to  this  courts 
ana,  indeed,  that  no  appeal  lay  to  the  Divi- 
sional Court  by  reason  of  the  provisions  of 
8.  83  (2)  of  the  Public  Health  (London)  Act, 
1891.  It  appears  that  the  respondents,  the 
Gordon  Hotels  Company,  were  summoned 
before  the  Bow  Street  Police  Court  at  the 
instance  of  the  Westminster  Corporation, 
the  summons  setting  forth  that  a  dispute,  or 
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difference  of  opinion,  within  the  meaning  of 
8.  33  (2)  had  arisen  between  the  respon- 
dents, as  owners  and  occupiers  of  the  Hotel 
Metro^le,  and  the  appellants  as  sanitary 
authority,  as  to  what  was  considered  trade 
refuse.  The  magistrate  stated  a  case  which 
says :  "  I,  after  hearing  the  said  complaint 
on  the  23Td  June,  1905,  decided  that  the 
subject-matter  of  the  dispute  was  not 
'  trade  refuse,'  and  awarded  the  respondents 
fifteen  guineas  costs."  Then  the  case  goes 
on  to  say  :  "  The  appellants  being  dissatis- 
fied with  my  decision  as  being  erroneous  in 
point  of  law:  they  applied  to  me  to  state  a 
special  case,"  and  he  did  so.  The  matter 
tnen  went  to  the  Divisional  Court,  who 
having  in  fact  already  decided  the  same 
pointy  though  in  a  different  shape,  which 
arose  between  the  same  parties,  dismissed 
the  appeal,  but  gave  leave  to  appeal  to 
the  Court  of  Appeal.  The  proceeding 
in  which  the  Divisional  Court  had 
really  decided  the  question  was  one  not 
under  s.  33,  but  under  s.  30  ^),  in  which 
the  hotel  compamr  obtained  a  conviction, 
and  parent  of  a  nne  because  the  sanitary 
authority  did  not  remove,  without  extra 
charge,  that  which  the  hotel  company 
alleged,  and  which  the  court  found,  to  be 
house  refuse  and  not  trade  refuse.  The 
question  now  arises  for  our  decision  whether 
any  appeal  lies  from  the  magistrate's  deci- 
sion. After  some  hesitation  I  have  come  to 
the  conclusion  that  no  appeal  lies,  and  that 
the  preliminary  objection  must  prevail. 
The  language  of  s.  33  (2)  is  so  strong  that  I 
do  not  see  my  way  to  get  out  of  it.  [His 
lordship  read  the  sub-section.]  It  is  scarcely 
possible  to  imagine  words  more  strong,  or 
which,  apparently,  more  completely  nega- 
tive the  niht  of  any  tribunal  to  review  tne 
decision  of  the  magistrate.  But  it  is  argued 
by  Mr.  Maemorran  that  we  are  in  fact 
bound  by,  or  if  not  bound  by,  ought  to  fol- 
low, a  very  similar  decision  in  the  case  of 
E,  V.  Bridge,  supra — a  decision  of  a  Divi- 
sional Court,  consisting  of  Fry,  L.J.,  and 
Mathew  J.— where,  notwithstanding  words 
very  similar  to,  though  not  strictly  identical 
with,  the  words  of  this  sub-section,  the  court 
held  that  a  question  of  law  was  involved, 
and  that  an  appeal  by  way  of  case  stated 
ought  to  be  allowed.  But  I  think  that 
when  that  case  is  examined  it  is  apparent 
that  different  considerations  apply.  At  the 
date  when  the  corresponding  section  to 
s.  33  was  first  enacted  tnere  was  no  provi- 
sion whatever  for  any  proceeding  in  the 
nature  of  an  appeal  from  a  decision  of  the 
magistrate;    tnere   was   a  proceeding  by 
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certiorari,  but  thero  was  no  proceeding  in 
the  natare  of  a  case  stated.  Then  came 
the  Act  of  1879,  and  the  view  taken  by  the 
court  was  that  when  subsequent  legislation 
had  enacted  in  general  terms  that  there 
should  be  a  right  of  appeal  by  way  of 
case  stated  from  any  order  or  decision 
of  a  magistrate  the  generality  of  that 
provision  ought  to  override  the  particularity 
of  the  former  provision.  That  may  or  may 
not  have  been  well  founded.  In  the  present 
case,  we  find  in  the  same  Act  of  Parliament 
a  provision^  s.  125,  giving  an  appeal  to 
quarter  sessions  in  certain  cases,  both  as  to 
fact  and  law,  and  a  provision  (s.  33  (2)) 
saying  that  on  this  particular  question  as  to 
what  IS  or  is  not  trade  refuse,  the  decision 
of  the  magistrate  shall  be  final.  That  is  a 
provision  which  is  contained  in  an  Act 
passed  after  the  Act  giving  power  to  magis- 
trates to  state  cases  generally.  No  doubt 
it  is  rather  startling  that  a  question  of  this 
nature,  upon  which  we  are  told  magistrates 
have  taken  different  views,  and  which, 
undoubtedly,  is  one  of  importance,  should 
not  be  capable  of  being  brought  before  the 
High  Court  or  the  Court  of  Ai)peal.  That 
is  a  question  of  policy  which  it  is  not  for  us 
to  consider.  Our  duty  is  simply  to  obey 
the  language  of  s.  33  (2X  and  not  to  do 
that  which  Mr.  Macmorra/n  invites  us  to 
do,  because  that  would  really  be  equivalent 
to  holding  that  s.  33  (2)  might  just  as  well 
have  been  omitted  from  the  Act  altogether. 
Therefore  I  am  bound  to  come  to  the  con- 
clusion that  this  preliminary  objection  ought 
to  be  allowed  and  the  app^  dismissed. 

Vaughan  Williams,  L.J.--Very  reluc- 
tantly I  concur.  I  think  that  the  words  in 
sub-s.  2  of  s.  33  are  too  strong  for  us,  and  I 
a^ree  with  the  argument  of  Mr.  Danckwerts 
with  reference  to  B,  v.  Bridqe,  mpra. 
Under  those  circumstances  there  is  notning 
to  do  but  to  obey  the  words  of  sub-s.  (2). 
I  do  not  feel  quite  confident  myself  that  the 
legislature  really  intended  what  I  cannot 
help  calling  a  piece  of  retrograde  legislation ; 
but  we  liave  nothing  to  do  with  that  We 
can  only  judge  of  what  tibiev  intended 
through  their  words.  The  words,  as  used, 
do  not  lead  to  such  an  absurd  result  that 
we  can  refuse  to  construe  them  according  to 
their  natural  meaning. 

BuoKLEY,  L.J.— -I  most  reluctantly  agree. 
I  am  not  so  clear  as  the  Master  of  the 
Rolls  as  to  the  exact  bearing  of  E,  v. 
Bridge,  ntjmt,  I  think  there  is  more  to  be 
got  out  of  it  in  Mr.  Macmorran^s  favour.    I 
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hope  that  by  this  decision  we  are  not  pre- 
cluding such  matters  as  this  from  coming 
up  to  this  court  supposing  the  ma^strate 
had  not  taken  the  exact  course  which,  as 
the  Master  of  the  Rolls  has  pointed  out> 
he  has  taken  in  this  special  case.  I  hope 
that  it  may  be  competent  to  him  not  oniy 
to  arrive  at  a  decision,  and  then  state  that 
the  appellants  being  dissatisfied  with  his 
decision  he  has  agreed  to  sl^te  a  case,  but 
also  to  say  that  he  only  decides  the  matter 
subject  to  a  case  which  he  states  ;  and  then 
I  tiiink  that  the  case  could  be  brought 
before  this  court. 

Cozens-Hardt,  M.R.— We  think  that 
inasmuch  as  the  respondents  did  not  indicate 
in  the  court  below  the  point  upon  which  they 
have  succeeded  here,  and  as  the  DivisioniJ 
Court  almost  invited  the  parties  to  come  to 
this  court,  there  ought  to  oe  no  costs  of  this 
appeal. 

Appeal  dismissed. 

Solicitors  for  the  appellants:  Allen  & 
Son. 

Solicitors  for  the  respondents :  Stanley, 
Woodhouse  and  Hedderwick. 
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central  criminal  court. 


Janwkry  31 ;  February  1, 1907. 

(Before  Kennedy,  J.) 

Rex  V,  Bters. 

Common  nuisance — Indictment  for — AUe- 

Ssttion  of  nuisance  to  certain  persons 
welling  in  private  dwelling-house. 

«7.  B,  was  indicted  in  two  eowntsfor  omitting 
amd  neglecting  to  bury  certain  bodies 
whereby  decomposition  set  in  and  "  the 
air  VHM  greatly  infected  and  corrupted 
and  was  rendered  and  became  for  several 
days  offensive,  unwholesome,  it^rious 
and  dangerous  to  health  to  toe  great 
damage  and  common  9wisanee  of  such  qf 
the  liefe  suljects  of  our  lord  the  King  as 
inhabited  in  the  said  house  ,  .  .  to 
the  evU  example  of  all  others  in  the  like 
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oau  qf  ending  and  against  the  peaee^^* 
etc 

Cowuelfor  the  defence^  he/ore  the  prisoner 
VKU  called  upon  to  plead,  contended 
that  the  two  counts^  as  draumy  were 
body  €u  they  did  not  allege  a  nuieance 
to  the  public^  btU  only  a  private 
nuieance. 

Held,  that  the  counts  loere  bad. 

Cremation — ^Burnio^  of  body  in  j^rivate 
house — "Procunng  the  cremation  of 
any  body  with  intent  to  conceal  the 
commission  of  an  offence"— Cremation 
Act,  1902  (2  Edw.  7,  c.  B\  s.  8  (3). 

By  8.  8  (3)  of  the.  Cremation  Act,  1902 
{2  Edw.  7,  e.  8):  ^^  Every  person  who, 
with  intent  to  conceal  the  commission  or 
impede  the  prosecution  of  any  offence, 
procures  or  attempts  to  procure  the 
cremation  of  cmy  body,  or^  with  such 
intent,  makes  any  declaration  or  gives 
any  certificate  under  this  Act,  shall  be 
liaole  to  conviction  on  indictment  to 
penal  servitude  for  a  term  not  exceeding 
five  years." 

J.  B.  UKLs  indicted  in  four  counts  under  this 
suh-section,  for  that  she,  uriih  intent  to 
conceal  the  commission  of  certainoffences 
tlierein  specified,  procured  the  cremation 
of  certain  dead  bodies.  The  evidence 
for  the  prosecution  vhjls  that  the  bodies, 
which  were  those  of  children^  were 
burnt  by  the  prisoner  in  a  teitchen 
range  or  stove  in  the  prisoner's  own 
house, 

Oounsd  for  the  defence  having  submitted 
that  ^^  cremation  "  in  the  section  did  not 
mean  burning,  but  burning  in  a  crema- 
torium, it  was 

Held,  that  there  was  no  evidence  on  these 
counts  ^^  of  procuring  the  cremation  of 
any  body  ^  to  go  to  the  jury. 

Indictment — Power  to  amend — Variation 
between  indictment  and  evidence — 
Names  of  one  for  those  of  another 
person— Criminal  Law  Amendment  Act, 
1861  (14  &  16  Vict  c.  100). 

Fn  another  count  J.  B.  wets  indicted  for 
obtaining  6«.  from  one  D.  by  the 
false  pretence  that  she  had  made  funeral 
arrangements  unth  a  certain  under- 
taker, and  had  paid  him  5s.  by  way  of 
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deposit  for  the  burial  of  (?.,•  S.,., 
a  ntirse  child,  who  had  died  under  her 
care.  The  evidence  was  that  the  false 
pretence  was  made  <u  to  the  funeral 
arrangements  for  another  such  nurse 
child,  W...  D...  It  appeared  that  the 
defendant  had  also  fnaae  certain  false 
statements  to  one  A.,»  j^...  a^  to  the 
.funeral  of  0...  S.,.. 

Counsel  for  the  drfence  urged  that  there 
was  no  evidence  to  goto  die  jury  on  this 
count,  and  that  there  was  no  power  to 
amend  the  count  by  substituting  the 
name  of  W...  D...  for  that  of  O...  S..., 
under  s.  I  of  the  Criminal  Law  Amend- 
ment ile^  1861,  as  such  an  amendment 
was  not  within  the  purview  of  the  section, 
and  also  as  the  d^endant  might  be 
pr^fudieed  thereby. 

Held,  that  there  was  power  to  make  the 
amendment. 

Jessie  Byers  was  indicted  as  follows: 

Central  Criminal  Court  /    The  jurors  for 
to  wit.  \our  Lord  the  King 

upon  their  oath  present  that  heretofore  to 
wit  on  or  about  the  16th  day  of  July  a.d. 
1906  Jessie  Byers  did  unlawfully  commit  a 
certain  offence  against  the  Infant  Life  Pro- 
tection Act  1897  to  wit  did  unlawfully  re- 
tain and  receive  for  hire  and  reward  in  that 
behalf  a  certain  infant  under  the  age  of  6 
years  to  wit  of  the  age  of  4  months  named 
G...  S...  for  the  purpose  of  nursinff 
and  maintaining  the  said  last-mentioned 
infant  apart  from  her  parents  for  a  lon^r 
period  than  48  hours  at  .  .  .  in  the  parish 
of  Edmonton  within  the  Edmonton  Union 
in  the  county  of  Middlesex  she  the  said 
Jessie  Byers  then  to  wit  at  the  time  when 
she  so  received  and  retained  the  said  G... 
S...  having  heretofore  retained  and  re- 
ceived and  being  then  in  possession  at  the 
said  premises  ...  of  divers  other  infants 
under  the  age  of  6  years  for  the  purpose  of 
hire  and  reward  of  nursing  and  maintaining 
such  infants  apart  from  tneir  parents  for  a 
longer  period  than  48  hours  and  that  she 
the  said  Jessie  Byers  did  fail  and  omit  to 
give  notice  to  the  local  authority  to  wit  to  the 
Edmonton  Board  of  Guardians  of  her  the 
said  Jessie  Borers  having  so  retained  and  re- 
ceived the  said  infant  to  wit  the  said  G... 
S...  and  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  she 
the  said  Jessie  Byers  afterwards  to  wit  on  the 
Ist  day  of  September  a.d.  1906  at  the  parish 
of  Edmonton  in  the  county  of  Middlesex 

R  207 


THE  JUSTIGB   OF  THB  PEACB. 


Rex  v.  Byers. 

and  within  the  jurisdiction  of  the  said  court 
unlawfully  with  intent  to  conceal  the  com- 
mission by  her  the  said  Jessie  Byers  of  the 
said  offence  against  the  Infant  Life  Protec- 
tion Act  1897  hereinbefore  in  this  count  set 
forth  did  procure  the  cremation  of  the  dead 
body  of  the  said  Q...  S...  against  the 
form  of  the-  statute  in  such  case  made  and 
provided  and  against  the  peace  of  our  said 
Lord  the  King  nis  crown  and  dignity. 

2.  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  the 
said  Jessie  Byers  heretofore  and  before  the 
commission  of  the  offence  in  this  count 
charged  and  stated  was  a  ^rson  who  had 
received  and  retained  for  hire  and  reward 
in  that  behalf  a  certain  infant  to  wit  the 
said  G...  S...  then  being  under  the  age 
of  5  years  to  wit  of  the  age  of  4  months 
for  the  purpose  of  nursinff  and  maintaining 
such  infant  apart  from  ner  parents  for  a 
longer  period  than  48  hours  she  the  said 
Jessie  Byers  at  the  time  when  she  so 
received  and  retained  the  said  G...  S... 
having  theretofore  retained  and  received 
and  then  being  in  possession  of  certain 
other  infants  under  tne  age  of  5  vears  for 
the  purpose  of  hire  and  reward  of  narsing 
and  maintaining  such  last-mentioned  infants 
apart  from  their  parents  for  a  longer  period 
than  46  hours  and  that  under  and  in  pur- 
suance of  the  Infant  Life  Protection  Act 
1897  she  the  said  Jessie  Byers  was  required 
within  48  hours  from  the  time  when  she 
so  retained  and  received  as  aforesaid  the 
said  G...  S...  to  give  notice  thereof  to  the 
local  authority  to  wit  the  Edmonton  Board 
of  Guardians  and  that  she  the  said  Jessie 
Byers  was  on  or  about  the  27th  day  of 
August  A.D.  1906  a  person  then  having 
the  care  of  the  said  G...  S...  she  then 
being  an  infant  in  respect  of  whom  notice 
as  required  under  the  Infant  Life  Protection 
Act  1897  shall  be  given  to  the  said  local 
authority  and  that  the  said  G...  S...  on 
the  said  27th  day  of  August  a.d.  1906  died 
at  ...  in  the  parish  of  Edmonton  and  that 
she  the  said  Jessie  Byers  did  nefflect  to  give 
within  twenty-four  hours  of  tne  death  of 
the  said  G...  S...  notice  thereof  to  Alan 
Mackinnon  Mayow  Forbes  the  coroner  for 
the  Liberty  of  the  Duchy  of  Lancaster  with- 
in which  Liberty  ...  is  situate  and 
that  in  manner  and  form  aforesaid  and  by 
reason  of  such  neglect  she  the  said  Jessie 
Byers  committed  an  offence  against  the 
Infant  Life  Protection  Act  1897  and  the 
jurors  aforesaid  upon  their  oath  aforesaid 
do  further  present  that  the  said  Jessie 
Byers  afterwards  to  wit  on  the  1st  day  of 
September  a.d.  1906  at  the  parish  of 
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Edmonton  in  the  county  of  Middlesex  and 
within  the  jurisdiction  of  the  said  court 
unlawfully  with  intent  to  conceal  the  com- 
mission of  the  offence  hereinbefore  in  this 
count  set  forth  did  procure  the  cremation 
of  the  dead  body  of  the  ^d  G...  S... 
against  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  of 
our  Lord  tne  King  his  crown  and  dignity. 

[Counts  3  and  4  were  similar  to  counts  1 
and  2,  charging  the  defendant  with  similar 
offences,  and  then  unlawfully  with  the 
intent  to  conceal  their  commission  pro- 
curing the  cremation  of  the  dead  body  of  a 
child,  one  W...  D....] 

5.  That  heretofore  the  said  Jessie  Byers 
did  receive  and  retain  for  hire  and  reward 
a  certain  infant  under  the  age  of  5  years 
to  wit  the  said  G...  S...  for  the  pur- 
pose of  nursing  and  maintaining  the  said 
G...  S...  apart  from  her  parents  for  a 
longer  period  than  48  hours  she  the  said 
J.  Byers  at  the  time  when  she  so  received 
and  retained  the  said  G...  S...  as  afore- 
said then  having  in  her  possession  and 
having  theretofore  received  and  retained 
certain  other  infanta  severally  under  the  age 
of  5  years  for  hire  and  reward  for  the  pur- 
pose of  nursing  and  maintaining  such  other 
infants  apart  from  their  parents  for  a 
longer  period  than  48  hours  and  that  it 
became  and  was  the  duty  of  the  said 
J.  Byers  to  give  notice  to  the  Edmonton 
Board  of  Guardians  that  she  had  so  received 
and  retained  the  said  G...  8...  as  afore- 
said And  that  the  said  G...  S...  whilst 
being  so  received  and  retained  for  the  pur- 
poses aforesaid  by  the  said  J.  Byers  at 
...  in  the  parish  and  poor  law  union  of 
Edmonton  on  or  about  the  27th  day  of 
August  A.D.  1906  died  she  the  said  G...  S... 
then  being  an  infant  respecting  whom  notice 
was  required  under  the  Infant  Life  Protec- 
tion Act  1897  to  be  given  to  the  said  guar- 
dians And  that  thereupon  it  became  and 
was  the  dut^  of  the  said  Jessie  Byers  to 

S've  notice  within  24  hours  of  the  death  of 
le  said  child  to  the  coroner  of  the  district 
within  which  the  body  of  the  said  G... 
S...  was  then  lying  at  the  time  of  her 
death  as  aforesaid  to  wit  to  Alan  Mackinnon 
Mayow  Forbes  then  being  the  duly  ap- 
pointed coroner  for  the  liberty  of  the  Duchy 
of  Lancaster  And  that  it  thereupon  became 
the  duty  of  the  said  coroner  to  liold  an  in- 
quest upon  the  body  of  ike  said  G..» 
S...  so  dying  as  aforesaid  That  the  said 
J.  Byers  did  fail  and  omit  to  give  notice  of 
the  said  reception  and  retention  of  the  said 
G...  8...  as  aioresaid  and  also  did  fail  and 
omit  to  give  notice  of  tiie  death  of  the 
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said  G...  S...  as  aforesaid  That  the  said 
J.  Byers  on  the  Ist  day  of  September  a.d. 
1906  at  the  parish  of  Edmonton  in  the 
county  of  Middlesex  and  within  the  juris- 
diction of  the  said  court  unlawfully  con- 
triving and  intending  as  much  as  in  her  lay 
to  obstruct  and  pervert  the  due  course  of 
justice  and  to  obstruct  hinder  and  prevent 
the  said  A.  M.  M.  Forbes  so  being  such 
coroner  as  aforesaid  in  the  due  execution  of 
his  duty  as  such  coroner  as  aforesaid  under 
the  said  Infant  Life  Protection  Act  1897 
did  totally  consume  and  destroy  and  did 
cause  and  procure  to  be  totally  consumed 
and  destroyed  by  fire  the  dead  body  of 
the  said  G...  S...  so  dying  as  aforesaid  and 
being  then  an  infant  respecting  whom  the 
said  notices  were  rec^uired  under  the  said 
Infant  Life  Protection  Act  1897  to  the 
obstruction  and  hindrance  of  the  due  course 
of  law  and  justice  to  the  obstruction  and 
hindrance  of  the  performance  by  the  said 
coroner  of  his  said  duties  under  the  said 
Infant  Life  Protection  Act  1897  to  the  evil 
example  of  all  others  in  the  like  case  offend- 
ing and  against  the  peace  etc. 

6.  That  heretofore  the  said  Jessie  Byers 
did  receive  and  retain  for  hire  and  reward 
a  certain  infant  under  the  s^e  of  5  years 
to  wit  the  said  W...  D...  for  the  purpose  of 
nursing  and  maintaining  the  said  W..  D... 
apart  f  romherparentsfora  longer  period  than 
AS  hours  she  the  said  J.  Byers  at  the 
time  when  she  so  received  and  retained  the 
said  W...  D...  as  aforesaid  then  having  in 
her  ^  possession  and  having  theretofore 
received  and  retained  certain  other  infants 
severally  under  the  age  of  5  vears  for  hire 
and  reward  for  the  purpose  of  nursing  and 
maintaining  such  other  infants  a^rt  from 
their  parents  for  a  longer  period  than 
48  hours.  And  that  it  became  and  was 
the  duty  of  the  said  J.  Byers  to  give  notice 
to  the  Edmonton  Board  of  Guardians  that 
she  had  so  received  and  retained  the  said 
W...  D...  as  aforesaid  and  that  the  said 
W...  D...  whilst  being  so  received  and 
retained  for  the  purposes  aforesaid  by  the 
said  J.  Byers  at  ...  in  the  parish  and 
poor  law  union  of  Edmonton  on  or  about 
the  6th  day  of  November  1906  died  she  the 
said  W...  D...  then  being  an  infant  respect- 
ing whom  notice  was  required  under  the 
Infant  Life  Protection  Act  1897  to  be  given 
to  the  said  guardians.  And  that  thereupon 
it  became  and  was  the  duty  of  the  said 
J.  Byers  to  give  notice  within  24  hours 
of  the  death  of  the  said  child  to  the 
coroner  of  the  district  within  which  the 
body  of  the  said  W...  D...  was  then  lay- 
ing at  the  time  of  her  death  as  aforesaid 
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to  wit  to  Alan  Mackinnon  Mayow  Forbes 
then  being  the  duly  appointed  coroner  for 
the  Liberty  of  the  Ducny  of  Lancaster  and 
that  it  thereupon  became  the  duty  of  the 
said  coroner  on  receiving  such  notice  as 
aforesaid  to  hold  an  inquest  upon  the  bodv 
of  the  said  W...  D...  so  dying  as  aforesaid. 
And  the  jurors  &c,  that  the  said  J.  Byers 
did  fail  and  omit  to  give  notice  of  the  said 
reception  and  retention  of  the  said  W... 
D...  as  aforesaid.  And  also  did  fail  and 
omit  to  give  notice  of  the  death  of  the  said 
W...  D...  as  aforesaid.  And  the  iurors  Sk. 
that  the  said  J.  B^ers  on  the  25th  November 
1906  at  the  parish  of  Edmonton  in  the 
county  of  Middlesex  and  within  the  juris- 
diction of  the  said  court  unlawfully  con- 
triving and  intending  as  much  as  in  her  lay 
to  obstruct  and  pervert  the  due  course  of 
justice  and  to  obstruct  hinder  and  prevent 
the  said  Alan  Mackinnon  Ma^ow  Forbes  so 
being  such  coroner  as  aforesaid  in  the  due 
execution  of  his  duty  as  such  coroner  as 
aforesaid  under  the  said  Infant  Life  Pro- 
tection Act  1897  did  totally  consume  and 
destroy  and  did  cause  to  be  totally  consumed 
and  destroyed  by  fire  the  dead  body  of  the 
said  W...  D...  so  dying  as  aforesaid  and 
being  then  an  infant  respecting  whom 
the  said  notices  were  required  under  the 
said  Infant  Life  Protection  Act  1897  to  the 
obstruction  and  hindiunce  of  the  due 
course  of  law  and  justice  to  the  obstruc- 
tion and  hindrance  of  the  performance 
by  the  said  coroner  of  his  duties  under 
the  said  Infant  Life  Protection  Act  1397 
to  the  evil  example  &c.  against  the  peace  &c. 
7.  That  the  said  Jessie  Byers  afterwards 
to  wit  upon  the  7th  day  of  November  a.d. 
1906  in  the  county  of  Middlesex  and  within 
the  jurisdiction  of  the  said  court  unlaw- 
fully knowingly  and  designedly  did  falsely 
pretend  to  F...  W...  D...  that  she  the  said 
J.  Byers  had  made  the  funeral  arrangements 
for  the  burial  of  the  said  child  named  G... 
S...  that  she  the  said  J.  Byers  had  thereto- 
fore arranged  with  one  Mr.  Shepherd  as 
undertaker  for  the  funeral  and  bunal  of  the 
said  child  G...  S...  that  the  death  of  the 
said  G  ..  S...  had  been  duly  registered  with 
the  registrar  of  deaths  for  the  district  com- 
prising ...  in  the  parish  of  Edmonton  that 
she  the  said  J.  Byers  had  arranged  with  the 
said  undertaker  that  the  cost  of  the  said 
funeral  should  be  12«.  Qd,  that  she  the  said 
J.  Byers  had  arranged  with  the  said  underr 
taker  that  the  said  funeral  should  cost 
15«.,  and  that  she  the  said  J.  Byers  had 
theretofore  paid  to  the  said  undertaker  the 
sum  of  5«.  by  means  &c.  the  said  J.  Byers 
did  then  unlawfully  obtain  of  and  from  the 
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said  F...  W...  D...  the  sum  of  5«.  in 
monev  with  intent  to  defraud.  Whereas 
&c,  the  said  J.  Byers  had  not  made  the 
funeral  arrangements  for  the  burial  of 
the  said  child  named  G...  S....  And 
whereas  dsc.  she  the  said  J.  Byers  had 
not  theretofore  arranged  with  one  Mr. 
Shepherd  an  undertaker  for  the  funeral 
and  burial  of  the  said  child  G...  S.... 
And  whereas  <&c.  the  death  of  the  said 
G...  S...  had  not  been  duly  registered 
with  the  registrar  of  deaths  for  the  district 
comprising  .  .  .  in  the  parish  of 
Edmonton.  And  whereas  &c,  she  the  said 
J.  Byers  had  not  arranged  with  the  said 
undertaker  that  the  cost  of  the  said  funeral 
should  be  128.  QcL  And  whereas  &c.  she 
the  said  Jessie  Byers  had  not  arranged  with 
the  said  undertaker  that  the  said  funeral 
should  be  I5s.  And  whereas  &c.  she  the 
said  J.  Byers  had  not  theretofore  paid  to 
the  said  undertaker  the  sum  of  5s.  as  she 
the  said  J.  Byers  then  well  knew  <&c. 
against  the  form  &c.  and  against  the  peace 

8.  That  the  said  J.  Byers  on  or  about  the 
20th  day  of  July  a.d.  1906  received  and 
retained  a  certain  infant  child  oi  or  about 
the  age  of  4  months  to  wit  the  said  G... 
B...,  apart  from  her  parents  and  for  hire 
and  reward  did  undertake  to  and  agree  with 
one  A...  S...  the  mother  of  the  said 
G...  S...  to  tend  and  take  complete  care 
and  charge  of  the  said  G...  S...  at  the 
house  of  her   the   said   J.  Byers   to  wit 

•  .  aforesaid  and  that  on  or  about 
the  27th  day  of  August  a.d.  1906  the 
said  G...  S...  died  in  the  house  of  her 
the  said  J.  Byers  whilst  she  the  said  J. 
Byers  had  such  complete  care  and  charge  of 
her  under  the  said  agreement  with  the  said 
A...  S...  and  that  on  the  said  27th  day  of 
August  A.D.  1906  and  thereafter  it  became 
and  was  the  duty  of  the  said  J.  Byers 
havinff  then  the  care  and  custody  of  the 
dead  oody  of  the  said  G...  S...  to  bury 
and  inter  the  said  dead  body  according  to 
the  rules  of  public  decency.  And  the 
jurors  &c  that  on  the  said  27th  August 
A.D.  1906  and  thereafter  the  said  J.  Bvers 
having  the  care  and  custody  of  Uie  d^ 
body  of  the  said  G...  S...  then  Utely 
deceased  being  an  evil  disposed  person  and 
in  disregard  of  the  laws  and  customs  of  this 
realm  unlawfully  wrongfully  and  wilfully 
did  omit  and  ne^ect  to  Dury  and  inter  and 
cause  to  be  buried  and  interred  according  to 
the  rules  of  public  decency  the  said  dead 
body  of  the  said  G...  S...  whereby  and  by 
reason  of  the  decomposition  of  the  said 
dead  body  whilst  in  her  care  and  custody  as 
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aforesaid  and  whilst  remaining  unburied  in 
the  dwelling-house  of  her  the  said  J.  Byers 
at  .  .  .  divers  noxious  injurious  and 
unwholesome  smells  and  stenches  did  arise 
and  issue  from  the  said  dead  body  and 
thereby  the  air  was  greatly  infected  and 
corrupted  and  was  rendered  and  became 
for  several  davs  offensive  unwholesome 
injurious  and  dangerous  to  health  to  the 
great  damage  and  common  nuisance  of  such 
of  the  lie^  subjects  of  our  Lord  the  King 
as  inhabited  m  the  said  house  .  .  . 
aforesaid  to  the  evil  example  of  all  others 
in  the  like  case  offending  and  against  the 
peace  iScc. 

9.  That  the  said  J.  Byers.  on  or  about  the 
16th  day  of  July  a.d.  1906  received  and 
retained  a  certain  infant  child  of  or  about 
the  age  of  four  months  to  wit  the  said 
W...  D...  apart  from  her  parents  and 
for  hire  and  reward  did  undertake  to  and 
agree  with  one  C...  D...  the  mother  of 
the  said  W...  D...  to  tend  take  complete  care 
and  charge  of  the  said  W. ..  D. ..  at  the  house 
of  her  the  said  J.  Byers  to  wit  And  that  on 
or  about  the  5th  day  of  November  a.d. 
1906  the  said  W...  D...  died  in  the  house  of 
her  the  said  J.  Byers  and  whilst  she  the 
said  J.  Bvers  had  such  complete  care  and 
charge  of  her  under  the  said  agreement 
with  the  said  C...  D...  and  that  on 
the  said  5th  November  a.d.  1906  and 
thereafter  it  became  and  was  the  duty  of 
the  said  Jessie  Bvers  having  then  the  care 
and  custody  of  the  dead  body  of.  the  said 
W...  D...  to  bury  and  inter  the  said  desul 
body  according  to  the  rules  of  public 
decencv.  And  the  jurors  <&c.  that  on  the 
said  5th  November  and  thereafter  the  said 
J.  Byers  having  the  care  and  custody  of  the 
deaa  body  of  the  said  W...  D...  then  lately 
deceased  oeing  an  evil  disposed  person  and 
in  disregard  of  the  laws  and  customs  of 
this  realm  unlawfully  wrongfully  and  wil* 
fully  did  refuse  omit  and  nej^Iect  to  bury  and 
inter  and  cause  to  be  buried  and.  int^red 
according  to  the  rules  of  public  decency  the 
said  dead  body  of  the  said  W...  !)..# 
whereby  and  bv  reason  of  the  decomposition 
of  the  said  dead  bodv  whilst  in  her  care  and 
custody  as  aforesaia  and  whilst  remaining 
unbuned  in  the  dwelling  house  of  her  the 
said  J.  Byers  at  .  .  .  aforesaid  divers 
noxious  injurious  and  unwholesome  smells 
and  stenches  did  arise  and  issue  from  the 
said  dead  body  and  thereby  the  air  was 
greatly  infected  and  corrupted  and  was 
rendered  and  became  for  several  days 
offensive  unwholesome  iigurious  and  dan- 
gerous to  health  to  the  great  damage  and 
common    nuisance   of   such  of  the  liege 
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subjects  of  our  Lord  the  King  as  inhabited 
in  the  said  house  ...  to  the  evil 
example  &c  and  against  the  peace  &c. 

Bodkin  and  Leycester^  for  the  prosecution. 

Lwnard  Kerthaw  {fX  the  request  of  the 
judge),  for  the  prisoner.  —  Before  the 
prisoner  pleaded^  counsel  for  the  prisoner 
made  the  following  submissions:  Counts 
8  and  9  of  this  indictment  disclose  no 
indictable  offence.  The  counts  are  said  to 
be  in  respect  of  a  common  nuisance,  but  the 
allegation  therein  is  only  that  the  acts  done 
were  '*to  the  sreat  damage  and  common 
nuisance  of  sucn  of  the  lie^  subjects  of  our 
Lord  the  King  as  inhabited  in  the  said 
house  ...  to  the  evil  example,"  etc., 
''and  against  the  peace,"  etc.  That  is  not 
an  indictment  for  a  common  nuisance.  See 
Russell  on  Crimes,  6th  ed.,  vol.  1,  at  p.  732 : 
*' An  indictment  will  not  he  for  that  which 
is  a  nuisance  only  to  a  few  inhabitants  of  a 
particular  place  ;  as  where,  upon  an  indict- 
ment a£[ainst  a  tinman  for  the  noise  made 
by  him  in  carrying  on  his  trade,  it  appeared 
in  evidence,  that  the  noise  onlv  affected  the 
inhabitants  of  three  numbers  of  the 
chambers  in  Clifford's  Inn,  and  that  by 
shutting  the  windows  the  noise  was  in  a 
great  measure  prevented^  Ellenbobough, 
L.C.J.,  held  that  the  indictment  could  not 
be  sustained  as  the  annoyance  was,  if  any- 
thing, a  private  nuisance  (R,  v.  Lloyd 
{1802),  4  Esp.  200)."  See  also  the  same 
volume  at  p.  739;  Archbold's  Criminal 
Pleading,  23rd  ed.,  pp.  1,  180 ;  R.  v.  Price 
(1884)^^  12  Q.  B.  D.  247  ;  R,  v.  Vann  (1851), 
^2). 
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Bodkin, — ^The  leaving  unburied  the  corpse 
of  a  person  for  the  banal  of  which  the 
householder  is  bound  to  provide,  is  indict- 
able (R,  V.  Stetoart  {18Jfi),  12  A.  &  E.,  at 
p.  778). 

Kennbdy,  J. — It  seems  to  me  that  the 
essence  of  the  charge  intended  to  be  con- 
veyed in  each  of  the  two  counts  is  that  of  a 
common  nuisance,  and  I  do  not  think  there 
can  be  any  doubt  that  a  common  nuisance 
must  be  something  which  causes  incon- 
venience or  hurt  to  the  public  in  the 
exercise  of  rights  common  to  all  his 
Majesty's  subiects.  As  Stephen,  J.,  said 
in  R,  V.  Price,  tupra :  "  A  common 
nuisance  is  an  act  which  obstructs  or 
causes  inconvenience  or  damage  to  the 
public  in  the  exercise  of  rights  common  to 
all  her  M^esty's  subjects."  Counts  8  and  9 
however  only  allege  that  what  was  done 
was  a  nuisance  to  certain  persons  dwelling 
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in  a  private  dwelling-house.    The  counts, 
thereforej  are  bad. 
,  The  prisoner  pleaded  not  guilty. 

From  the  evidence  for  the  prosecution  it 
appeared  that  the  defendant  was  a  married 
woman  with  three  children  living  at 
Edmonton.  In  the  month  of  May,  1906, 
certain  advertisements  appeared  in  a  local 
paper  from  which  the  defendant  obtained 
the  care  of  certain  nurse  children.  In  all 
she  received  ten  nurse  children,  six  of  whom 
died  within  a  short  time  of  their  reception. 
Two  of  the  children  were  attended  by  a 
doctor  and  buried.  On  July  6th.  1906, 
an  inspector  under  the  Infant  Life  Pro- 
tection Act,  1897.  called  on  the  defendant 
with  respect  to  ner  custodianship  of  one 
child.  He  said:  "Have  you  anv  more 
children?"  The  prisoner  answered,  "No, 
only  my  own."  The  inspector  then  said : 
"  Do  you  intend  to  take  any  other  children  % " 
and  the  defendant  answered  :  "  No,  only 
my  own."  The  inspector  then  told  the 
defendant  that  she  must  not  take  more  than 
one  without  a  licence. 

In  July  the  defendant  agreed  with  A... 
S...,  who  had  called  in  consequence  of  an 
advertisement  she  had  seen  in  the  paper,  to 
take  in  her  child  G...  S...,  who  was  a  few 
months  old,  for  a  payment  of  £1  per  month. 
This  child  was  taken  to  the  defendant's 
house  about  the  third  week  of  Jul^,  and  on 
or  about  August  14th  she  died.  The 
defendant  wrote  to  the  mother  and  told  her 
of  the  death.  On  the  17th  or  19th  of 
August,  the  mother  saw  the  defendant  and 
was  told  by  her  that  the  child  died  of 
meningitis,  that  she  had  called  in  a  doctor, 
that  tne  undertaker  had  got  the  bodv 
and  that  the  expenses  of  the  funeral, 
which  would  be  on  the  foUo^dog  Mon- 
day at  Chingford  Mount  Cemetery,  would 
be  10s.  The  defendant  was  paid  lOs. 
On  September  1st,  the  defendant  ournt  the 
body  of  G...  S  ..,  which,  as  it  appeared,  had 
not  been  taken  from  the  house,  on  a  fire 
in  her  kitchen.  The  defendant  told  her 
daughter  afterwards  that  the  undertaker 
had  been  and  that  she  hoped  Miss  S... 
would  not  make  a  fuss,  as  she  did  not  want 
an  inmiest. 

In  July,  1906,  another  child,  W...  D..., 
born  in  JunCj  whose  mother,  C...  D..., 
was  a  domestic  servant,  was  taken  in  by 
an  arrangement  previously  made  for  65. 
a  week.  The  defendant  had  offered  to 
take  the  child  for  £15  down  or  for  64.  a 
week.  There  was  evidence  that  this  child 
was  ailing  during  the  months  of  August, 
September  and  October.  On  November  4th, 
Uie  mother  saw  the  child,  who  appeared 
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better ;  but  on  November  6th  she  received 
a  letter  stating  that  the  child  was  dead. 
On  November  7th,  C...  D...  and  her  brother 
called  and  saw  the  defendant,  who  said 
that  the  child  had  died  of  convulsions, 
that  she  had  made  all  arrangements  for  the 
funeral  with  Mr.  Shepherd,  an  undertaker, 
who  had  the  body  of  the  child,  that  the 
death  had  been  registered,  and  that  she 
had  paid  the  undertaker  5s.  as  a  deposit 
for  the  funeral  expenses.  The  brother  of 
C...  D...  thereupon  banded  the  defendant  5«. 
The  undertaker  stated  that  he  had  made  no 
arrangements  for  the  burial  of  this  child, 
and  had  not  received  the  6«.  On  November 
28th  the  defendant  burnt  the  body  of  this 
child,  which,  as  it^ppeared,  had  never  been 
taken  from  the  house,  on  her  kitchen  stove, 
having  sent  her  servant  into  the  scuUerv  to 
do  mangling,  and  having  bolted  the  scullery 
door.  No  death  was  registered  by  the 
defendant  as  having  taken, place  at  her 
house  in  1906.  When  the  defendant  was 
arrested  she  had  in  her  house  five  nurse 
children,  one  of  whom  was  lying  dead. 
The  coroner  had  had  no  notice  from  the 
defendant  of  the  death  of  any  child. 

Leonard  Kershaw,  for  the  prisoner  (at 
the  conclusion  of  the  evidence  for  the 
prosecution). — There  is  no  evidence  to  go 
to  the  jury  under  counts  1,  2,  3,  and  4  of 
this  indictment.  Those  counts  are  framed 
under  s.  8  (3)  of  the  Cremation  Act.  1902 
(2  Edw.  7,  c.  8).  which  is  as  follows: 
"Every  person  wno,  with  intent  to  con- 
ceal the  commission  or  impede  the  prosecu- 
tion of  any  offence,  procures  or  attempts  to 
procure  the  cremation  of  any  body,  or,  with 
such  intent,  makes  anv  declaration  or  ^ves 
any  certificate  under  tnis  Act,  shall  be  liable 
to  conviction  on  indictment  to  penal  servi- 
tude for  a  term  not  exceeding  five  years." 
The  evidence  for  the  prosecution  as  to 
what  the  defendant  has  done  is  not  covered 
by  that  section.  The  Cremation  Act  1902, 
was  an  enabling  Act  for  the  establishment 
and  manafferoent  of  cremations  in  this 
country.  Buch  an  offence  as  this  could 
not  have  been  in  the  mind  of  the  legis- 
lature when  the  Act  was  passed,  for  it  deals 
with  the  burning  of  human  remains  in 
crematoria.  The  word  "  cremation,"  there- 
fore, in  the  sub-section  does  not  mean  the 
mere  burning  of  a  body,  but  the  burning 
of  a  body  m  a  crematorium.  [He  was 
stopped.] 

Bodkin^  lot  the  Crown. — There  is  no 
definition  of  "cremation"  in  the  Act  of 
1902.  One  must  look,  therefore,  to  the 
derivation   of  the  word  for  its  meaning, 
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which  is  that  of  "burning."  The  word 
must  mean  burning  anywhere.  These 
counts  were  inserted  in  this  indictment 
for  the  purpose  of  drawing  attention  to 
the  difficulties  raised  by  the  language  of 
the  sub-section. 

Kennedy,  J.— I  hold  that  there  is  no 
evidence  on  thei*e  four  counts  (Nos.  1,  2,  3, 
and  4)  to  go  to  the  jury. 

Leonard  Kershaw,  for  the  prisoner. — 
Further,  there  is  no  evidence  on  the  count 
for  false  pretences  (No.  7)  to  go  to  the 
jury.  That  count  alleges  various  false 
pretences  made  by  the  defendant  to  one 
F...  W...  D...,  as  to  arran^ments  made  for 
the  funeral  of  G...  S...,  owing  to  which  D... 
paid  the  defendant  5«.  But  the  evidence 
tor  the  prosecution  was  that  statements  to 
the  effect  alleged  in  this  count  were  made 
to  D...,  as  to  arrangements  made  for  the 
funeral  of  W...  D...  Further,  your  lordship 
has  no  power  to  amend  this  count  If 
there  were  such  power  it  would  be  under 
s.  1  of  the  Criminal  Law  Amendment  Act, 
1851  (14  &  15  Vict.  c.  100),  which  provides 
that :  "  Whenever  on  the  trial  of  any 
indictment  for  any  felony  or  misdemeanor 
there  shall  appear  to  be  any  variance 
between  the  statement  in  such  indictment 
and  the  evidence  offered  in  proof  thereof 
...  in  the  christian  name  or  surname, 
or  both  christian  name  and  surname,  or 
other  description  whatsoever,  of  any  person 
or  persons  whomsoever  therein  named  or 
described  .  .  .  it  shall  and  may  be  lawful 
for  the  court  before  which  the  trial  shall 
be  had,  if  it  shall  consider  such  variance 
not  material  to  the  merits  of  the  case,  and 
that  the  defendant  cannot  be  prejudiced 
thereby  in  his  defence  on  such  merits,  to 
order  such  indictment  to  be  amended  •  .  ." 
This  name,  G...  S...,  is  the  name  of  a  person 
who  is  mentioned  elsewhere  in  the  indict- 
ment It  is  clear  that  the  defendant  can 
be  prejudiced  by  the  amendment  For  how 
b  she  to  know  which  case  she  has  to  meet 
The  prosecution  have  given  evidence  that 
false  statements  were  made  to  the  mother 
of  G...  S...  In  the  case  of  G...  S...  a 
count  for  false  pretences  could  not  lie ;  in 
the  case  of  W...  D...  such  a  count  might  lie. 
The  defendant  can  be  prejudiced  as  she 
could  not  know  on  which  case  the  prosecu- 
tion purported  to  charge  her  with  false 
pretences.  The  words  are  "cannot  be 
prejudiced."  Further,  the  substitution  of 
an  entirely  different  name  as  here  cannot 
be  a  "  variance  "  within  the  meaning  of  the 
section. 
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Bodkin,  for  the  Crown.— There  could  be 
no  wider  language  than  that  in  s.  1  of  the 
Criminal  Law  Amendment  Act,  1851.  The 
defendant  could  not  be  prejudiced  by  any 
mistakes  as  to  the  acts  in  respect  of  which 
she  was  charged.  For  the  sum  of  5s.  is 
definitely  mentioned  as  the  sum  obtained 
by  false  pretences.  Further,  the  pretence 
in  the  count  *'that  she  the  said  J.  Byers 
had  theretofore  paid  to  the  said  undertaker 
the  sum  of  68."  remains  good  and  sustains 
the  count,  despite  the  error  in  the  name  of 
the  child. 

Leonard  Kershaw.— There  was  a  question 
as  to  the  payment  of  funeral  expenses  to 
the  defendant  by  the  mother  of  G...  S... 
The  error  in  the  name  of  the  child  goes  to 
all  the  pretences  alleged,  for  the  pretence 
in  the  count  as  it  stands  ^^  that  she  the  said 
J.  Byers  had  theretofore  paid  to  the  said 
undertaker  the  sum  of  5s.,  must  mean  in 
respect  of  the  burial  of  G...  S.... 

Kennedy,  J.-— I  shall  order  the  indict- 
ment to  be  amended  by  the  substitution  of 
the  name  W...  D...  for  the  name  of  G...  S... 
I  do  not  think  the  prisoner  can  be  prejudiced* 
It  is  clearly  a  clerical  error,  and  one  which 
ought  to  be  amended.  In  any  event,  I  con- 
sider the  last  pretence  alleged  in  th^  count 
to  be  good. 

The  prisoner  vkis  found  guilty  by  the 
jury  on  the  two  counts  charging  the 
common  law  misdemeanor  of  dis- 
posing of  a  corpse  with  the  intent  to 
obstruct  a  coroner's  inqtiest  when  one 
ought  to  be  held  {Nos,  5  and  6),  and 
also  on  the  cowit  for  false  pretences 
(No,  7)  ;  she  wcu  sentenced  to  twelve 
months^  hard  labour  on  ea^h  of  the 
counts  Nos.  5  and  6,  and  to  six 
months'  hard  labour  on  the  count  for 
false  pretences,  the  sentences  to  run 
concurrently. 

Solicitor  for  the  Crown :  The  Treasury 
Solicitor. 
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January  23, 1907. 

(Before  Darling  and  Phillimore,  JJ.) 

Blencowe  &  Co.,  Limited,  and  Lockletv. 
Lord  Hatherton  and  Others, 
Staffordshire  JJ. 

Licensing— Renewal — Notice  of  objection — 
Subsec|uent  transfer  —  No  notice  of 
objection  served  on  transferee— Appli- 
cation by  transferee  for  renewal — 
Licensing  Act,  1872  (35  k  36  Vict, 
c.  94),  s.  42. 

The  licence  of  a  puolic-house  was  held  at  the 
date  of  the  general  annual  licensing 
mating  by  one  Richards,  and  no  notice 
of  objection  havinq  been  served  upon 
him,  objection  to  the  renewal  was  made 
by  me  respondent  justices  in  open  court 
under  s.  42  of  the  Licensing  Act,  1872, 
and  the  application  toas  adjourned  to 
the  adjourned  meeting. 

A  notice  of  objection  to  the  renewal  utas 
then  served  on  Richards  by  direction  of 
the  respondents.  Richards  afterwards 
quitted  the  premises,  and  a  temporary 
authority  to  sell  was,  under  s.  1  of  the 
Licensing  Act,  1842,  granted  to  the  ap- 
pellant Lockley,  who  thencefortoard 
carried  on  the  ousiness  on  the  premises 
under  the  temporary  authority  and  the 
licence.  At  the  adjourned  meeting  a 
tranter  or  grant  of  the  licence  for  the 
fagendofthe  year  was  made  to  the  appel- 
lant Lockley  under  s.  14  of  the  Alehouse 
Act,  1828,  and  after  such  grant  he 
there  and  then  applied  for  its  renewal 
to  him.  No  notice  of  objection  had  been 
served  upon  the  appellant  Lockley,  but 
the  respondent  justices  heard  evidence  in 
sujTport  of  the  objection  served  on 
Richards,  and  refused  to  renew  the 
licence. 

On  appeal  to  quarter  sessions  the  appeal 
was  dismissed  subject  to  the  present 
case* 

^fA&,  reversing  the  decision  of  quarter  ses- 
sions, that  either  a  notice  of  ol>fection 
ought  to  have  been  served  on  the  appel- 
lant Lockley,  or  the  justices  should  have 
proceeded  by  objection  taken  in  open 
court  and  by  subsequent  adjournment, 
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that  the  notice  of  objection  served  on 
Eichards  vhm  not  valid  as  regards  the 
appellant  Lockley^  and  that  the  licence 
must  be  renewed. 

Case  stated  by  the  Staffordshire  Quarter 
Sessions. 

Upon  the  hearing  of  an  appeal  on  April 
4th^  1906,  by  tlTe  conrt  of  quarter  sessions 
acting  in  and  for  the  county  of  Stafford, 
against  a  refusal  on  March  12th,  1906,  by 
the  respondents  to  renew  a  licence  to  the 
appellant,  George  Lockley,  to  sell  intoxi- 
cating liquors  upon  certain  premises  known 
as  the  King's  Arms,  situate  at  Huntington, 
within  the  petty  sessional  division  of  Penk- 
ridge,  in  the  county  of  Stafford,  which  said 
premises  belonged  to  the  appellants,  WiUiam 
Blencowe  and  Company,  Limited,  it  was 
ordered  that  the  said  appeal  should  be 
dismissed  with  costs  subject  to  the  following 
case: 

1.  The  general  annual  licensing  meeting 
for  the  said  petty  sessional  division  of  Penk- 
ridge  was  held  at  Penkridge  on  February 
12tn,  1906.  At  the  date  of  the  said  general 
annual  licensing  meeting  the  said  licence  in 
respect  of  the  said  Kinc's  Arms  was  held 
by  one  Thomas  Richards.  No  notice  of 
objection  to  the  renewal  of  the  said  licence 
had  been  served  upon  the  said  Thomas 
Richards,  or  otherwise,  before  the  said 
genersd  annual  licensing  meeting. 

2.  At  the  said  general  annual  licensing 
meeting  objection  was  made  by  the  respon- 
dents in  open  court  to  the  renewal  of  the 
said  licence  under  the  provisions  of  s.  42  of 
the  Licensing  Act,  1872,  and  the  application 
for  and  consideration  of  the  said  renewal 
were  thereupon  adjourned  to  the  adjourned 
licensing  meeting  which  was  fixed  to  be  held 
on  March  12th,  1006. 

.  On  February  22nd,  1906,  a  notice  of 
objection  to  the  renewal  of  the  said  licence, 
requiring  the  said  Thomas  Richards  to 
attend  at  the  said  adjourned  annual  licen- 
sing meeting  on  March  12th,  1906,  was 
served  uiK>n  the  said  Thomas  Richards  by 
the  direction  of  the  respondents. 

3.  On  February  25th,  1906,  the  said 
Thomas  Richards  quitted  the  said  King's 
Arms,  and  a  temporarv  authority  to  sell 
intoxicating  liquors  under  the  said  licence 
was  duly  ^nted  to  the  appellant,*  George 
Iiockley,  in  pursuance  of  the  provisions 
of  the  Liceasing  Act  1842,  s.  1,  and 
the  said  George  Lockley  uoon  February 
26th,  1906,  commenced,  and  thereafter  con- 
tinued, to  sell  intoxicating  liquors  and  to 
carry  on  the  business  of  a  licensed  victualler 
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upon  the  said  premises  under  the  powers 
conferred  upon  him  by  the  said  temporary 
authority  and  the  said  licence. 

4.  On  March  12th,  1906,  before  the  hear- 
ing of  the  application  for  the  said  renewal, 
the  said  licence  was  duly  transferred  to 
the  aijpellant,  George  Lockley,  under  the 
provisions  of  ss.  4  and  14  of  the  Alehouse 
Act,  1828. 

5.  After  the  transfer  mentioned  in  the 
last  para^ph  hereof  had  been  granted, 
the  appellant,  George  Lockley,  there  and 
then  applied  for  the  renewal  of  the  said 
licence  to  him,  and  notwithstanding  that 
no  notice  of  objection  had  been  served  upon 
him  under  s.  42  of  the  Licensing  Act^  1872, 
the  respondents  proceeded  to  hear  evidence 
in  opposition  to  the  said  renewal  and  in 
support  of  the  objection  contained  in  the 
notice  of  objection  served  upon  the  said 
Thomas  Richards  as  aforesaid.  The  appel- 
lant, George  Lockley,  was  represented  bjr 
his  solicitor,  who  appeared  and  called  evi- 
dence in  support  of  the  renewal,  but  the 
question  of  no  notice  of  objection  having 
been  served  on  George  Lockley  was  not 
raised  by  such  solicitor.  After  hearing  the 
said  evidence  the  respondents  refused  to 
renew  the  said  licence. 

6.  In  consequence  of  the  said  refusal  the 
appellants,  on  March  16th,  1906,  duly  gave 
notice  to  the  respondents  of  their  intention 
to  appeal  against  the  said  refusal  to  the 
next  general  quarter  sessions  of  the  peace 
to  be  holden  at  Stafford  in  and  for  the 
county  of  Stafford. 

7.  Upon  the  hearing  of  the  said  appeal 
the  saia  notice  of  appeal  and  the  said  notice 
of  objection  were  admitted,  and  the  respon- 
dents called  evidence  in  opposition  to  the 
said  renewal  and  in  support  of  the  objec- 
tions mentioned  in  the  said  notice  served 
upon  the  said  Thomas  Richards  as  aforesaid. 

8.  At  the  close  of  the  respondents'  case, 
and  without  calling  evidence,  the  appel- 
lants contended  that  there  was  no  junsdic- 
tion  to  entertain  any  objection  to  the 
renewal  of  the  said  licence,  or  to  receive 
evidence  in  support  of  the  said  objections, 
inasmuch  as  at  the  time  of  the  application 
for  the  renewal  of  the  said  licence  the  per- 
son applying  for  the  said  renewal  and 
holding  the  said  licence  was  the  appel- 
lant, George  Lockley,  and  as  no  notice  of 
objection  had  ever  been  served  upon  him, 
nor  had  the  provisions  contained  in  s.  42  of 
the  Licensing  Act,  1872,  been,  as  regards 
the  said  George  Lockley,  in  any  way  com- 
plied with.  They  further  contended  that 
the   notice  served  upon  the  said  Thomas 
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Bichards  was  not  a  valid  notice  as  regards 
the  appellant,  Qeorge  Lockley,  inasmuch  as 
at  the  time  of  the  hearing  of  the  said 
ai^plication  for  renewal  the  said  Thomas 
Richards  had  ceased  to  hold  the  licence 
held  in  respect  of  the  said  premises. 

9.  The  respondents  contended  that  the 
said  notice  having  been  served  upon  the 
said  Thomas  Richards,  who  at  the  date  of 
service  was  the  licensed  person  holding  the 
said  licence,  such  service  was  a  compliance 
with  the  requirements  of  s.  42  of  the  licen- 
sing Act,  1872,  and  that  if  not  it  was  an 
effective  and  valid  notice  as  regards  Qeorse 
Lockley,  the  subsequent  holder  of  the 
licence,  and  that  if  not  there  was  a  waiver 
of  the  absence  of  such  notice  by  the  appel- 
lant, George  Lockley,  giving  notice  of  appeal 
to  and  appearing  at  quarter  sessions  in  sup- 
port of  tne  said  appeal. 

The  respondents  further  contended  that 
even  if  the  said  notice  of  objection  was  in- 
valid as  against  the  appellants,  and  even  if 
the  absence  of  such  notice  had  not  been 
waived  by  the  appellant,  George  Lockley, 
in  the  manner  aforesaid,  the  court  of  quarter 
sessions  had  jurisdiction  to  hear  evidence 
in  support  of  the  objections  to  the  said 
renewal  and  to  refuse  the  same. 

10.  Evidence  having  been  heard  on  behalf 
of  the  respondents  in  support  of  the  said 
objections,  and  the  appellants  not  calling 
evidence,  the  court  lound  that  the  said 
objections  to  the  renewal  of  the  licence 
were  proved  and  refused  to  renew  the  said 
licence,  and  the  court  held  further  as  a 
matter  of  law : 

1.  That  the  notice  of  objection  served 
upon  the  said  Thomas  Richards  as  afore- 
said was  a  valid  notice  as  against  the 
appellants,  and  a  full  compliance  as  against 
them  with  the  provisions  of  s.  42  of  the 
Licensing  Act,  1872. 

2.  That  even  if  such  notice  was  not  valid 
the  said  appellant,  George  Lockley,  had 
waived  the  absence  of  such  notice  by  giving 
notice  of  appeal  to  and  appearing  at  the 
court  of  quarter  sessions. 

3.  That  the  court  of  quarter  sessions,  in 
the  absence  of  such  notice,  even  if  the 
absence  of  such  notice  had  not  been  waived 
by  the  [said  George  Lockley  as  aforesaid, 
had  jurisdiction  to  entertain  the  objections 
to  the  renewal  of  the  said  licence,  and  hear 
evidence  in  support  of  the  same  and  to  refuse 
the  renewal  thereof. 

If  the  High  Court  of  Justice  should  be 
of  opinion  that  the  decision  of  the  court  of 
quarter  sessions  was  right  on  any  of  the 
questions  of  law  above  stated,  then  the  said 
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decision  is  to  be  affirmed,  but  if  the  High 
Court  of  Justice  should  be  of  opinion  that 
the  court  of  (quarter  sessions  was  wrong  on 
all  the. questions  of  law  above  stated,  then 
the  decision  is  to  be  quashed  and  a  renewal 
of  the  said  licence  is  to  be  granted  to  the 
said  George  Lockley. 

(Signed)       Nigel  C.  A.  Neville, 
Acting  Chairman,  Staffordshire 
Quarter  Sessions. 
Dated  the  7th  day  of  September,  1906. 

The  following  were  the  ^unds  of  ob- 
jection stated  in  the  notice  served  on 
Richards : 

(1)  That  the  licensed  premises  had  been 
Dl-conducted. 

(2^  Grounds  connected  with  the  character 
or  ntness  of  the  proposed  holder  of  the 
licence. 

The  Licensing  Act,  1872,  s.  42,  provides : 
"Where  a  licensed  person  applies  for  the 
renewal  of  his  licence  the  following  provi- 
sions shall  have  effect : 

"  (1)  He  need  not  attend  in  person  at  the 
^neral  annual  licensing  meeting,  unless  he 
is  required  by  the  licensing  justices  so  to 
attend : 

"(2)  The  justices  shall  not  entertain  any 
objection  to  the  renewal  of  such  licence,  or 
take  any  evidence  with  respect  to  the  renewal 
thereof,  unless  written  notice  of  an  inten- 
tion to  oppose  the  renewal  of  such  licence 
has  been  served  on  such  holder  not  less 
than  seven  days  before  the  commencement 
of  the  general  annual  licensing  meeting: 
Provided  that  the  licensing  justices  may, 
notwithstanding  that  no  notice  has  been 
given,  on  an  ob)ection  being  made,  adjourn 
the  granting  of  any  licence  to  a  future  day, 
and  reouire  the  attendance  of  the  holder 
of  the  licence  on  such  day,  when  the  case 
will  be  heard  and  the  objection  considered, 
as  if  the  notice  hereinbefore  prescribed  had 
been  given : 

"  (3)  The  justices  shall  not  receive  anv 
evidence  with  respect  to  the  renewal  of  such 
licence  which  is  not  given  on  oath. 

"Subject  as  aforesaid,  licences  shall  be 
renewed  and  the  powers  and  discretion  of 
justices  relative  to  such  renewal  shall  be  * 
exercised  as  heretofore.'' 

Avery,  E.C.  {DUturfud  with  him),  for  the 
appellants. — The  conditions  precedent  re- 
quired by  s.  42  of  the  Licensing  Act,  1872, 
have  not  been  complied  with  so  as  to  entitle 
the  justices  to  refuse  the  renewal  of  the 
licence  to  Lockley.  He  was  the  licensed 
person  applying  for  the  renewal  on  March 
S  216 
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12th,  1906,  and  no  notice  of  obiection  to  the 
renewal  or  notice  to  attend  tne  court  had 
been  served  upon  him  in  accordance  with 
that  section.  The  justices,  by  granting  the 
transfer  to  Lockley  on  March  12th,  1906. 
before  the  application  for  renewal,  deprived 
themselves  o)  jurisdiction  to  refuse  the 
renewal.  Notice  of  objection  to  Richards 
is  not  a  compliance  with  the  section. 
[Phillimore,  J. :  The  transfer  to  Lockley 
on  March  12th  may  have  been  a  transfer 
cum  onere  of  a  licence  in  dubio.]  Under 
s.  14  of  the  Alehouse  Act,  1828,  Lockley,  by 
the  transfer,  got,  in  effect,  a  new  licence  from 
March  12th  to  April  6tn.  There  was  no 
waiver  by  Lockley,  as  the  only  course  open 
to  him  was  to  appeal. 

Qraham  Milward^  for  the  respondents.— 
The  appellants'  case  rests  upon  the  accident 
of  the  application  for  transfer  being  placed 
on  the  agenda  paper  for  March  12th,  before 
the  application  for  renewal.  On  March  12th 
there  was  an  adjourned  hearing  of  the 
application  alreadv  made  on  February  12th 
for  renewal  of  the  licence.  The  transfer 
made  on  March  12th  was  clearly  a  transfer 
of  an  existing  licence.  After  the  grant  of  a 
temporary  authority  under  s.  1  of  the 
Licensing  Act,  1842,  the  old  licensee  is 
entitled  to  continue  to  sell  intoxicating 
liquor  on  the  premises  subsequently  to  the 
temporary  transfer  {Aridrews  v.  Denton 
(1S97),  61  J.  P.  326 ;  [1897]  2  O.  B.  37). 
Therefore  on  March  12th  the  real  licensee 
was  still  Richards,  and  the  application  by 
Lockley  for  renewal  was  merely  a  continua- 
tion of  the  original  application  by  Richards 
on  February  12th.  At  most  Lockley  was, 
after  the  transfer  on  March  12th,  the  holder 
of  an  existing  licence  subject  to  the  same 
disabilities  as  Richards.  On  the  point  as 
to  waiver  Lockley  ou^ht  to  have  proceeded 
at  once  by  mandamtis  instead  of  appealing. 

DistwrncUy  in  reply. 

Darling,  J.— This  is  a  question  raised 
by  special  case  stated  by  the  Staffordshire 
Quarter  Sessions,  and  tne  facts  which  are 
stated  in  the  special  case  are  those  which 
are  material  for  the  raising  of  this  point 
and  the  decision  of  it ;  but  I  do  not  know 
*  tiiat  when  the  case  ia  decided  it  will  be 
useful  in  the  future,  because  the  facts  are  of 
a  very  special  nature.  It  appears  that  one 
Richards  was  the  holder  of  the  licence 
of  a  public-house,  and  the  general  annual 
licensing  meeting  was  held  on  February  12th. 
1906.  At  that  meeting  Richards  applied 
for  a  renewal  of  his  licence,  and  no  notice 
of  objection  to  the  renewal  of  the  licence 
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had  been  served  on  him  before  the  general 
annual  licensing  meeting.  At  the  general 
annual  licensing  meeting  objection  was 
made  by  the  respondents  in  open  court  to 
the  renewal  of  the  licence  under  the  pro- 
visions of  s.  42  of  the  Licensing  Act,  1872. 
and  the  application  for  and  consideration  of 
the  renewal  were  thereupon  adjourned  to 
the  adjourned  annual  licensing  meeting, 
which  was  fixed  to  be  held  on  March  12th, 
1906.  On  February  22nd,  1906,  that  is 
before  the  adjourned  annual  licensing  meet- 
ing, a  notice  of  objection  to  the  renewal 
of  the  licence  was  served  upon  Richards, 
requiring  him  to  attend  on  March  12th  at 
the  adjourned  annual  licensing  meeting. 
On  February  25th  Richards  quitted  the 
house,  and  thereupon  a  temporaiy  authority 
to  sell  intoxicating  liquors  was  granted  to 
Lockley,  and  he  went  on  selling  under  the 
powers  conferred  by  that  temporary  autho- 
rity and  the  licence.  Then  came  the 
adjourned  meeting  of  March  12th,  and 
Lockley  went  to  that  meeting  to  get  a 
renewal  of  the  licence  of  Richards,  and  if 
that  application  by  hun  for  a  renewal  had 
come  on  first,  I  am  far  from  saying  that  he 
could  have  got  the  licence  renewed  to  him 
without  the  objection  of  which  Richards 
had  had  notice  being  gone  into,  but  that  is 
not  what  happened.  Somehow  or  other, 
as  we  are  told  m  the  case,  before  the  hearing 
of  the  application  for  renewal,  the  licence 
was  transferred  to  the  appellant  George 
Lockley.    I  think  that  Lockley,  when  he 

g)t  that  transfer,  got  the  transfer  of  all  that 
ichards  had  had.  Then,  after  he  got  that 
transfer,  Lockley  applied  there  and  then 
for  the  renewal  of  the  licence  to  him.  It 
seems  to  me,  in  view  of  s.  14  of  the  Alehouse 
Act,  1828,  which  enacts  that  if  the  occupier 
being  about  to  <iuit  the  house  has  neglected 
to  apply  for  a  licence  at  the  general  annual 
licensing  meeting  or  at  any  adjournment 
thereof,  the  magistrates  are  empowered  to 
grant  a  licence  to  any  new  tenant,  and  of 
the  fact  that  Richards  had  gone  away,  what 
Lockley  applied  for  after  he  got  the  transfer 
or  grant  on  March  12th  was  a  renewal  of 
the  licence  which  had  just  been  granted  to 
him  under  that  section.  I  do  not  think 
that  the  notice  of  objection  to  the  licence 
which  had  been  held  by  Richards  can  apply 
to  it.  Section  42  of  the  Licensing  AcL 
1872,  is  very  distinct,  and  no  notice  ot 
objection  had  been  served  on  Locklev^  as 
prescribed  by  that  section.  I  do  not  think 
we  can  say  that  the  objection,  of  which 
notice  had  been  served  on  Richards,  attached 
to  the  licence  for  the  renewal  of  which  the 
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ai)peIlaQt  ^^as  then  applying.  The  justices 
might  have  acted  upon  the  second  part  of 
that  section,  which  says:  "Provided  that 
the  licensing  justices  may,  notwithstanding 
that  no  notice  has  been  given,  on  an 
objection  being  made,  adjourn  the  granting 
of  any  licence  to  a  future  day,  and  require 
the  attendance  of  the  holder  of  the  licence 
on  such  day,  when  the  case  will  be  heard 
and  the  objection  considered,  as  if  the  notice 
herein-before  prescribed  had  been  given." 
Why  did  they  not  do  sol  Because,  as  is 
plainly  stated  in  the  case,  the  solicitor  for 
Lockley  raised  no  (question  as  to  the  absence 
of  notice  of  objection,  so  it  was  not  present 
to  the  mind  of  the  magistrates.  If  it  had 
been  raised  they  would  have  immediately 
acted  upon  the  proviso.  I  can  hardly  call 
it  want  of  caution,  because  to  wade  one's 
way  through  these  Acts  of  Parliament 
dealing  with  licensing  is  certain  to  lead  to 
a  slip  from  time  to  time.  The  respondents' 
real  case  is  that  the  application  of  Lockley 
was  the  adjourned  application  of  Richards. 
If  that  were  so  the  notice  of  objection  had 
been  given,  and  that  would  be  enoup^h. 
But  if  it  is  not  the  adjourned  application 
of  Richards,  the  notice  of  objection  does  not 
attach  to  it.  The  appellants'  contention  is 
that  on  March  12tn,  after  the  transfer, 
Lockley  held  the  licence,  and  was  the  person 
applying  for  a  renewal,  and  he  had  bad  no 
notice  of  objection.  I  think  that  the  con- 
tention of  the  appellants  is  right.  The 
justices  were  not  dealing  with  the  adjourned 
application  of  Richards  at  all.  It  was  an 
api>lication  by  Lockley,  and  as  he  had  no 
notice  of  objection  the  notice  of  objection 
to  Richards  did  not  apply  to  him.  That  is 
the  common  sense  of  tne  thing,  because  the 
objection  to  Richards  might  have  been  very 
good  as  to  Richards  and  have  had  no 
application  to  Lockley  at  all.  Suppose  the 
oDjection  was  that  Richards  had  oeen  con- 
vipted  of  using  the  house  as  a  disorderly 
house,  and  suppose  he  had  gone,  and 
Lockley  was  a  man  against  whose  character 
there  was  not  a  word  to  say,  I  do  not  think 
it  necessariljr  follows  that  the  notice  of 
objection  against  Richards  would  be  a  good 
notice  of  objection  against  anybody  else, 
who,  if  objectionable  at  all,  might  be 
objectionable  on  different  grounds.  The 
application  on  March  12th  was  not  the 
adjourned  application  by  Richards,  but  a 
fresh  application  by  Lockley,  and,  therefore, 
the  appeal  must  be  allowed. 

Phillihore,  J.— I  agree  that  the  appeal 
succeeds,  but  the  case  has  no  merits.    The 
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law  contemplates  that  the  refusal  of  a 
licence  may  take  place  because  the  house 
has  been  improperly  conducted.  It  does 
not  contemplate  that,  as  of  right,  the  owner 
of  the  house  should  keep  the  licence  by 

Eutting  in  a  good  licence-nolder,  if  he  has 
ad  a  tenant  who  has  misconducted  himself. 
Otherwise,  if  that  was  the  case,  the  owners 
would  always  be  able  to  continue  their 
licences,  and,  therefore,  it  may  be  material 
to  inquire,  even  if  a  new  licensee  is  put 
forward,  how  the  house  had  been  conducted 
during  the  tenure  of  the  previous  licensee. 
I  have  no  doubt  that  the  justices  thought 
that  they  had  succeeded  in  holding  that 
inquiry  properly,  and  in  coming  to  the 
conclusion  tney  ought  to  come  to  upon  it. 
But  they  have  lost  their  way.  The  case  la 
not  absolutely  satisfactory,  because  it  states 
in  paragraph  3  that  Richards  quitted  the 
King's  Arms,  and  a  temporary  authority 
was  granted  to  the  appellant  under  s.  1  of 
the  Licensing  Act,  1842,  and  it  states  in 
paragraph  4  that  the  licence  was  ^  duly 
transferred  to  Lockley  under  the  provisions 
of  ss.  4  and  14  of  the  Alehouse  Act,  1828. 
As  far  as  I  am  concerned  our  judgment 
does  not  decide  that  if  the  transfer  had 
been  under  s.  4  any  new  notice  of  objection 
need  have  been  given.  If  it  had  been  a 
transfer  under  s.  4,  I  am  not  sure  that 
Lockley  would  not  be  fixed  with  the  dis- 
ability which  already  attached  to  Richards. 
But  it  was  not  a  transfer  under  s.  4 ;  it  was 
a  new  grant  under  s.  14.  On  the  morning 
of  March  12th,  at  the  beginning  of  business, 
the  justices,  under  s.  14,  granted  to  Lockley 
a  new  licence  for  the  fag  end  of  that  year, 
namely,  up  to  April  5th,  1906.  Directly 
they  had  done  that,  Lockley  became  a 
person  who  was  entitled  to  apply  for  a 
renewal  for  the  year  from  April  5th,  1906, 
to  April  5th,  1907,  and  direct! v  he  became 
entitled  so  to  apply,  s.  42  of  the  Licensing 
Act,  1872,  applied  to  him,  and  inasmuch  as 
no  notice  of  objection  had  been  served  upon 
him  seven  days  before  the  commencement 
of  the  general  annual  licensing  meeting,  the 
only  way  in  which  objection  could  be  raised 
to  him  was  under  the  proviso  in  s.  42,  which 
enables  the  justices  to  adjourn  on  objection 
taken  b3r  them,  so  that  the  applicant  may 
have  notice  and  attend  to  answer  it.  ^  If  the 
point  had  been  taken  before  the  justices 
that  no  notice  of  objection  had  been  served 
on  Lockley,  no  doubt  they  would  have 
adjourned.  If  they  had  considered  how 
this  point  might  be  made  they  would  no 
doubt  have  postponed  the  grant  under  s.  14 
of  the  Alehouse  Act,  1828,  till  they  heard 
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the  objection  raified  under  s.  42  of  the 
Licensing  Act,  1872.  They  could  have  per- 
fectly attained  to  the  end  which  they 
thought  satisfactory,  but,  unfortunately, 
owing  to  this  being  under  s.  14  of  the 
Alehouse  Act,  1828,  a  new  gmnt  of  a  licence, 
and  owing  to  that  grant  being  made  before 
the  application  for  renewal,  and  owing  to 
the  fact  that  they  were  not  properly  warned 
by  the  solicitor  for  the  appellant  Lockley 
that  they  were  not  taking  tne  right  course 
in  not  aojouming.  the  justices  were  not  able 
to  attain  the  result  they  ought  to  have  been 
able  to  attain  to.  By  a  series  of  purely 
technical  errors  the  appellants  are  entitled 
to  succeed. 

Appeal  allowed^  and  decision 
of  gntiarter  sessions  quashed 
ana  renewal  of  licence 
granted. 

Solicitors  for  appellants :  Cave  <fe  Co.,  for 
C.  and  S.  Loxton,  WalsalL 

Solicitors  for  respondents :  Hand  &  Co., 
Stafford. 
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February  2, 1907. 

Rex  V,  Walford. 

Criminal  law— Obtaining  credit  by  means 
of  fraud  other  than  false  pretences — 
Debtors  Act,  1869  (32  &  33  Vict.  c.  62), 
8. 13— Evidence  of  credit  obtained  from 
other  persons — Admissibility. 

The  defendant  vhis  charged  that  Ac,  in 
incurring  a  debt  and  liorbility  to  a 
person  who  let  apartments^  unlawfully 
did  obtain  credit  for  the  amount  of  the 
debt  and  liability  by  means  of  fraud 
other  than  false  pretences.  Evidence 
was  admitted  of  other  cases  in  which 
the  defendant  had  shortly  before  ob- 
tained credit  from  persons  letting 
houses  or  apartments^  and  also  from  a 
tradesman/or  goods  supplied. 

Held,  that  the  evidence  vhis  admissible  as 
tending  to  establish  a  system  and  to 
negative  accident  or  mistake. 

Rex  V.  Wyatt  {1903\  68  J.  P.  Zl,  followed. 

Case  stated  by  the  chairman  of  quarter 
sessions  in  and  for  the  county  of  Gloucester, 
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for  the  consideration  of  the  Court  for  Crown 
Cases  Reserved. 

The  prisoner  was  tried  before  me  at  the 
Epiphany  Quarter  Sessions  last  past,  u^n 
an  indictment  charging  him  with  obtaining 
credit  on  7th  November,  1906,  to  the 
amoant  of  £4  Zs.  lid.  from  Mary  Maria 
Williams,  by  means  oi  fraud  other  than 
false  pretences,  contrary  to  the  provisions 
of  the  statute  32  <b  33  Vict.  c.  62,  s.  13  (1). 

[A  copy  of  the  indictment  was  appended 
and  formed  part  of  the  case.!  • 

Mr.  Cranstoun  appeared  for  the  prosecu- 
tion and  Mr.  Stmrqes  for  the  prisoner. 

The  following  tacts  were  proved  before 
me: 

1.  That  on  27th  October,  190CL  the  pri- 
soner came  to  Miss  Williams'  (tne  prose- 
cutrix) house  at  Cheltenham  and  stated 
that  he  required  some  lodgbgs  for  himself, 
his  wife  and  children. 

2.  Miss  Williams  agreed  to  let  the  pri- 
soner a  sitting  room  and  two  bedrooms  for 
£2  10s.  per  week,  which  was  subsequently 
reduced  to  £2  Is.  Zd.  per  week  on  a  repre- 
sentation by  prisoner  that  he  would  want 
the  rooms  for  three  weeks  or  a  month,  as 
he  had  come  to  take  a  house  in  CheltenhauL 

It  was  also  agreed  that  Miss  Williams 
should  provide  such  board  as  the  prisoner 
mi^ht  require,  and  that  the  rent  was  to  be 
paid  weekly. 

3.  Miss  Williams  gave  a  week's  credit  to 
the  prisoner  for  the  said  board  and  lodging, 
as  was  her  usual  custom. 

4.  On  the  same  day  (October  27th,  1906). 
the  prisoner,  his  wife  and  children  entered 
into  possession  of  the  said  lodgings.  They 
brought  with  them  very  little  luggage  and 
said  that  the  rest  was  detained  on  the  line. 

6.  On  November  3rd,  1906,  Miss  Williams 
presented  to  the  prisoner  a  bill  for  the  said 
board  and  lodging  amounting  to  £2  16s.  Id. 
The  prisoner  stated  that  he  could  not  pay 
her  then,  but  would  try  to  do  so  the  follow- 
ing Tuesday  (i.e.,  November  6th). 

6.  Tradesmen  were  coming  to  the  house 
demanding  of  the  prisoner  payment  of 
their  bills,  in  consequence  of  which  he  said 
to  Miss  Williams,  *'  I  suppose  this  will  put 
an  end  to  my  keeping  these  rooms."  to 
which  Miss  Williams  replied,  "  Rather. ' 

7.  The  prisoner  left  the  house  on  Novem- 
ber 6th  without  paying  the  said  bill  and 
never  returned.  His  wife  and  children 
remained  in  the  said  lodgings  for  two  days 
longer,  and  incurred  a  further  sum  for  two 
days'  board  and  lodging,  which  brought  the 
amount  up  to  £4  35.  lie?.,  the  amount  laid 
in  the  indictment. 
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^  8.  Miss  Williams  stated  in  cross-examina- 
tion, and  it  was  proved  before  me,  that  she 
let  the  said  rooms  and  supplied  the  said 
board  to  the  prisoner  in  Uie  usual  and 
customary  way,  and  that  she  did  not  ex- 
pect or  require  payment  therefor  until  the 
expiration  of  a  week  from  the  date  when 
the  said  rooms  were  taken,  to  wit,  October 
27th,  1906. 

9.  Evidence  was  tendered  on  behalf  of 
the  prosecution  to  prove  that  at  the  time 
the  prisoner  took  tne  lodgings  from  Miss 
Williams  he  was  without  means,  and  that 
he  had  recently,  on  two  previous  occasions, 
left  lodgings  which  he  had  taken  without 
paying  for  them. 

10.  Counsel  for  the  prisoner  objected  to 
this  evidence  on  the  ground  that  there  was 
no  evidence  before  the  court  of  the  prisoner 
having  obtained  credit  by  fraud  within  the 
meaning  of  the  statute  hereinbefore  referred 
to,  and  argued : 

(1)  That  the  case  ought  to  be  withdrawn 
from  the  jury. 

(2)  That  in  the  circumstances  of  the  case 
there  was  no  issue  for  the  jury  to  try  upon 
which  the  evidence  tendered  was  or  could 
be  material 

(3)  That  upon  the  evidence  it  was  clear 
that  credit  had  been  ^ven  to  the  prisoner 
by  the  said  Miss  Williams  and  had  not 
been  obtained  from  her  by  fraud. 

11^1  overruled  the  objection  and  ad- 
mitted the  following  evidence,  subject  to 
the  present  case : 

12.  William  James  Johns,  an  assistant  in 
the  employ  of  Messrs.  Wilkins  &  Co., 
grocers,  stated  that  on  the  '29th  October, 
1906,  an  account  was  opened  at  his  em- 
ployers in  the  prisoner's  name.  On  Novem- 
ber 5th  witness  handed  prisoner  an  account 
and  asked  for  payment.  Prisoner  said  that 
he  had  no  money  and  that  he  could  not 
pay,  but  would  do  so  the  following  Friday. 
Witness  asked  for  a  banker's  reference  and 
prisoner  said  he  had  no  banking  account, 
but  he  could  give  a  reference  which  would 
be  quite  as  satisfactory,  and  he  wrote  the 
names  on  the  envelope  produced  in  witness's 
presence.  Prisoner  at  that  time  asked 
witness  w^he  was  in  a  hurry  to  settle  the 
account.  Witness  said  because  he  had  re- 
ceived information  that  prisoner  was  leaving 
tte  town.  He  has  never  paid  Messrs. 
Wilkins  &  Co.  a  shilling. 

13.  Anna  Helena  Saunders,  wife  of  Robert 
jSaunders,  a  farmer,  of  Elworth,  stated  that 
on  22nd  June,  1906,  prisoner  called  at  her 
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house  and  asked  if  she  could  let  him  some 
rooms.  She  said,  "Yes,  at  £1  10«.  a  week." 
He  said  that  he  wanted  them  for  himself, 
his  wife  and  three  children.  Prisoner 
agreed  to  take  her  rooms.  He  said  he  had 
a  furnished  house  at  Bournemouth  which 
he  had  let,  and  that  he  wanted  to  get  some 
shooting,  and  if  he  could  do  so  he  would 
stay  for  three  months.  His  wife  and 
children  came  next  day.  He  said  that  he 
had  a  farm  in  Somersetshire  from  which  he 
derived  his  income.  At  the  end  of  the 
month  the  prisoner  owed  the  witness  for 
rent,  board,  and  use  of  pony  and  trap, 
between  £15  and  £16,  and  she  presented 
him  with  a  bill  for  this  amount  on  July 
20th.  He  told  her  that  he  had  some  money 
coming  in  and  that  he  would  pay  her  out  of 
that  as  he  did  not  want  to  pay  her  out  of 
his  banking  account. 

He  said  he  would  go  and  fetch  the  money 
on  the  following  Monday,  but  did  not  do  so. 

On  August  3rd,  witness  gave  prisoner's 
wife  another  bill  for  over  £24.  She  gave  it 
to  her  husband  the  same  morning  and  he 
told  witness  that  he  would  not  require  the 
rooms  after  Friday,  as  he  had  taken  the 
whole  of  Mr.  Vincent's  house  and  was  going 
to  keep  his  own  servants. 

On  August  6th  he  started  off  for  Bourne- 
mouth and  said  he  was  going  to  get  his  gun 
and  some  money  to  pay  witness.  He  also 
said  he  was  going  to  see  his  wife's  mother, 
who  was  ill. 

He  never  returned  and  witness  had  never 
seen  him  since.  His  wife  and  children  left 
the  same  afternoon. 

14.  Stephen  Wallace  Hadingham,  a 
manager  at  Lloyd's  Bank,  ifewnham, 
stated  that  he  had  the  letting  of  Claremont 
House,  which  was  advertised  to  be  let  in 
the  Cnurch  Times.  About  October  23rd 
he  saw  prisoner  in  Claremont  House,  into 
which  witness's  wife  had  let  prisoner  on 
the  previous  night,  pending  inquiries  about 
him.  Prisoner  said  he  might  want  the 
house  for  three  or  six  months,  or  probably 
longer.  He  said  he  had  no  banking  account, 
but  he  had  money  of  his  own,  and  that  his 
wife  had  some.  He  gave  the  name  of  his 
brother  at  Pembroke  Lodge,  Maidenhead, 
and  a  Mrs.  Morgan  Smith. 

Witness  wrote  to  Mr.  Walford,  but  had 
no  reply  from  him,  and  his  letter  was  not 
returnea.  He  had  a  reply  from  Mrs.  Morgan 
Smith. 

Witness  let  the  house  on  condition  that 
the  rent  was  paid  monthly  in  advance. 

It  was  to  be  35«.  a  week. 
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15.  The  following  letters  which  had 
passed  between  the  prisoner  and  witness 
were  put  in  evidence  : 

Claremont, 
Dear  Sir,  Thursday. 

Will  you  kindly  let  me  know  to-day  the 
lowest  rent  you  are  prepared  to  accept  for 
above  for  the  term  of  six  or  twelve  months. 
I  anticipate  having  to  go  to  town  on  Monday, 
and  should  like  to  have  the  matter  settled 
before  I  go  away. 

Yours  truly, 

H.  Neville  Walpord. 
To  —  Hadingham,  Esq. 

25th  Oct.  1906. 
Dear  Sir, 

In  reply  to  your  letter,  I  will  let  you 
Claremont  House  for  36a.  per  week  for  six 
months,  payable  monthl)[  in  advance. 
Yours  faithfully, 

T.  W.  Hadingham. 
H.  N.  Walford,  Esq. 

Claremont, 
Dear  Sir.  Friday,  Oct.  26th. 

In  reply  to  your  note^  I  presume  if  I  take 
the  above  for  the  six  winter  months,  I  have 
the  option  of  keeping  it  for  twelve  months  at 
the  same  rent,  otherwise  I  consider  35a. 
rather  too  much  for  lust  the  winter.  We 
should  also  require  a  little  more  linen  and 
some  plate — of  the  latter  there  is  practically 
none. 

Yours  truly, 

H.  Neville  Walpord. 
H.  Hadingham,  Esq. 

The  prisoner  came  into  the  house  on  a 
Monday,  and  left  the  following  Saturday 
(on  October  27th),  and  never  returned. 

He  never  paid  witness  any  rent. 

16.  Albert  James  Wayman,  P.O.,  arrested 
the  prisoner  at  Bath  on  November  7th, 
when  he  had  in  his  possession  la.  7^^  and 
a  bundle  of  sketches,  and  his  wife  had  with 
her  two  boxes  and  a  basket 

After  the  warrant  had  been  read  to  him. 
prisoner  said  "I  did  not  mean  to  defraud 
anyone.  They  did  not  give  me  time  to 
pay." 

17.  Arthur  William  Hopkins,  superinten- 
dent of  police  at  Cheltenham,  stated  that 
on  Friday,  16th  November,  prisoner  was 
remanded,  and  asked  to  see  aim.  He  ques- 
tioned the  superintendent  as  to  what  wit- 
nesses he  was  going  to  call,  and  (after  being 
cautioned),  he  said  :  "  I'm  very  sorry  that  I 
am  unable  to  pay  these  people  at  present, 
as  I  have  no  means  and  my  friends  refuse 
to  help  me."    He  also  said :  **I  will  plead 
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guilty  if  that  will  facilitate  matters  and 
prevent  calling  the  witnesses,  as  I  am  very 
anxious  to  get  this  over  and  have  a  fresh 
start  in  life." 

On  22nd  November,  the  prisoner  was 
again  brought  before  the  court,  and  again 
asked  to  see  the  superintendent,  who  saw 
him  in  his  office.  Prisoner  said :  "I  wish 
to  make  another  statement,  and  I  wish  you 
to  take  it  down  in  writing." 

The  following  statement  was  then  made 
by  the  prisoner  after  he  had  been  cautioned : 

"  The  principal  reason  of  my  beins  in  this 
present  position  has  been  general  bad  health, 
and  the  loss  of  partial  use  of  my  right  arm 
for  several  years  (this  Doctors  Broadbent 
and  CJolenso  can  testify).  Now  my  arm  is 
better  it  is  quite  easy  for  me  to  earn  my 
living,  but  unfortunately  I  have  not  been 
allowed  to  remain  in  one  place  sufficiently 
lon^  to  do  this.  As  it  nas  always  been 
my  intention  to  pay  everyone,  it  is  still  my 
wish  to  do  so,  and  if  I  had  six  to  twelve 
months  I  could  pay  everything  and  every- 
body, and  would  do  so. 

"If  I  have  done  wrong  I  am  extremely 
sorry ;  what  I  have  done  has  been  for  the 
sake  of  my  wife  and  children,  as  I  could  not 
see  them  wanting.  I  have  work  in  hand 
which  would,  when  finished,  be  of  con- 
siderable value. 

"  W.  Walfoed. 

"  Constabulary  Office, 
"Cheltenham, 
"November  22nd,  1906." 

18.  In  the  course  of  my  summing-up,  I 
directed  the  jury  that  they  must  not  convict 
Uie  prisoner  unless  they  were  satisfied  that 
he  took  the  lodgings  of  Miss  Williams  with 
the  intention  of  defrauding  her  of  the  cost 
of  his  board  and  lodging ;  and  that  in  order 
to  form  an  opinion  as  to  whether  or  not  his 
intention  was  fraudulent,  they  were  entitled 
to  consider  the  evidence  which  had  been 
Riven  as  to  his  circumstances  and  his  con- 
duct to  other  persons  from  whom  he  had 
taken  lodgings  on  previous  occasions. 

19.  The  jury  convicted  the  prisoner,  and 
he  was  sentenced  to  three  months'  imprison- 
ment with  hard  labour. 

The  court  offered  to  release  the  prisoner 
on  bail  pending  the  determination  of  this, 
but  bail  was  not  forthcoming. 

The  question  of  law  for  the  consideration 
of  this  honourable  court  is  : 

Ought  the  evidence  objected  to  in  the 
circumstances  of  the  case  to  have  been 
admitted  ? 

20.  If  this  honourable  court  is  of  opinion 
that  such  evidence  ought  not  to  have  been 
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admitted,  then  the  conviction  is  to  be 
quashed ;  if  otherwise,  then  the  conviction 
is  to  be  affinned. 

This  case  is  stated  by  me  this  26th  day  of 
January,  1907. 

F.  A.  Hybtt, 

Chairman  of  the  court  of  Quarter 

sessions  for  Gloucestersnire. 

No  counsel  appeared. 

Alyebstonb,  KCJ.— We  have  all  read 
the  case,  and  are  somewhat  surprised  that 
it  should  have  been  stated.  The  question 
reserved  was  the  subject  of  a  decision  of 
this  court  on  November  27th,  1903 — B,  v. 
Wyatt  {190S\  68  J.  P.  31 ;  11904]  1  K.  B. 
188 — where  we  pointed  out  that  evidence  of 
the  same  kind  of  practice  was  admissible, 
when  only  separated  by  a  short  interval  of 
time,  as  tencling  to  negative  accident  or 
mistake,  and  to  show  ssrstem.  It  is  abun- 
dantly clear  here  that  the  acts  complained 
of  were  connected  in  point  of  time,  and 
were  of  the  same  character  as  the  acts 
charged  in  the  indictment.  The  case  is 
covered  by  R.  v.  Wyatt^  supra.  The  con- 
viction must  be  afiirmed. 

Lawbance,  Phillimoke,  Bucknill  and 
Bbat,  JJ.,  agreed. 

Conviction  affirmed. 
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(Before  Alyebstonb,  L.C. J.,  Darling  and 
A.  T.  Laweencb,  JJ.) 

Williams  v,  Richards. 

Dogs — Dangerous  dog — Danger  to  animals 
—Dogs  Act,  1871  (34  &  36  Vict.  c.  66), 
S.2. 

The  word  " dangerous"  in  s.  2  of  the  Dogs 
Act^  1871,  u  not  to  be  confined  to  mean- 
ing danger  to  mam,kindi  amd  on  the 
hearing  of  a  complaint  that  a  dog  is 
dangerous  and  not  kept  under  proper 
control  within   the   meaning  of  mat 
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section,  the  justices  are  botind  to  admit 
evidence  thai  the  dog  has  attacked  and 
worried  sheep. 

Case  stated  by  us,  the  undersized 
William  Walters  and  John  Powell,  Esquires, 
two  of  his  Msgest/s  justices  of  the  peace, 
acting  in  and  for  the  petty  sessional  divi- 
sion of  the  hundred  of  Swansea,  in  the 
count:^  of  Glamorgan,  sitting  at  the  police 
court  in  the  town  hall,  Swansea,  in  the  said 
county,  on  Saturday,  6th  October  1906. 

1.  On  the  12th  day  of  September,  1906, 
a  complaint  was  made  before  one  of  his 
Mf^est/s  justices  of  the  peace  for  the  said 
county  by  Mary  Williams,  the  wife  of 
William  Williams,  of  the  parish  of  Cockett, 
in  the  said  county  (hereinafter  called  the 
appellant),  for  that  on  the  10th  day  of 
September,  1906,  at  the  said  parish  of 
Cockett,  a  certain  dangerous  dog,  of  which 
one  David  Richards,  of  the  said  parish  of 
Cockett,  farmer  (hereinafter  called  the  re- 
spondent), was  the  owner,  was  not  kept 
under  proper  control,  and  she  asked  that 
an  order  should  be  made  that  the  dog  be 
kept  by  the  respondent  under  proi>er  con- 
trol or  destroyed  under  the  provisions  of 
the  Dogs  Act,  1871. 

2.  The  said  complaint  was  heard  and 
determined  by  us  at  a  petty  sessions  held 
on  the  said  6th  dav  of  October  (the  said 
parties  respectively  being  then  present  and 
represented  by  solicitors),  and  upon  such 
hearing  we  dismissed  the  said  complaint 
and  ordered  the  appellant  to  pay  the  sum 
of  £l  16«.  4d,  for  costs. 

3.  Upon  the  hearing  of  the  said  complaint 
the  following  facts  were  proved  or  admitted 
in  evidence  before  us : 

Alfred  Alcock  was  called,  and  on  being 
sworn  stated :  "  I  am  a  gamekeeper  in  the 
employ  of  Mr.  Graham  Vivian  at  Clyne 
Castle.  I  know  the  dog  of  David  Richards 
(the  respondent).  I  have  seen  that  dog  kill 
sheep.  I  saw  it  on  the  26th  April  last  on 
the  Clyne  estate,  and  it  then  killed  some 
lambs.'' 

4.  At  this  stage  of  the  proceedings  the 
solicitor  for  the  respondent  intimated  that 
(without  admitting  that  the  dog  in  question 
had  killed  or  attacked  sheep)  he  took  the 
objection  that  if  the  appellant  could  only 

Sroduce  evidence  to  show  that  the  respon- 
ent's  dog  had  killed  or  attacked  sheep 
such  evidence  would  not  be  sufficient  to 
support  the  complaint,  and  he  submitted 
that  to  prove  that  the  dog  was  dan^jerous 
evidence  should  be  ^ven  to  show  that  it  was 
dangerous  to  mankind. 
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5.  The  solicitor  for  the  appellant  admitted 
that  he  could  not  give  evidence  to  show 
that  the  dog  was  dangerous  to  mankind,  but 
said  that  he  could  prove  by  witnesses  in 
attendance  that  the  aog  in  question  had  on 
other  days  than  that  spoken  to  by  the  wit- 
ness Alcock,  attacked  and  worried  sheep, 
and  he  submitted  that  such  evidence  was 
sufficient  to  support  the  complaint  He 
formally  tendered  these  witnesses  to  give 
evidence,  but  they  were  not  heard. 

6.  No  judicial  decision  or  authority  was 
tendered  or  referred  to  by  either  of  the 
solicitors  in  support  of  the  contentions  put 
forward  by  them  resijectively. 

7.  We  were  of  opinion  that  in  order  to 
support  the  complaint  some  evidence  should 
be  given  before  us  to  show  that  the  do^ 
was  dangerous  to  mankind,  and  we  referred 
to  the  case  of  Osborne  v.  Chocqueel^  [1896] 
2  Q.  B.  109,  where  it  was  held  that  in  order 
to  suin)ort  an  action  for  damages  for  the 
bite  of  a  dog,  it  is  necessary  to  show  that 
the  dog  had  a  ferocious  disposition  towards 
mankind — that  it  had,  to  the  defendant's 
knowledge,  bitten,  or  attempted  to  bite, 
some  person  before  it  bit  the  plaintiff— and 
that  it  was  not  sufficient  to  show  that  it 
had  to  the  defendant's  knowledge  attacked 
and  bitten  a  goat. 

We  also  referred  to  the  Dogs  Act,  1906 
(6  Edw.  7,  c.  32),  s.  1  (4)  (which  comes  into 
operation  on  the  1st  January,  1907),  by 
which  provision  is  made  to  meet  such  a  case 
as  the  present,  by  enacting  that  where  a 
dog  is  proved  to  have  injured  cattle  or 
chased  sheep,  it  may  be  dealt  with  under 
s.  2  of  the  Dogs  Act,  1871,  as  a  dangerous 
dog. 

8.  We  thereupon  decided,  as  no  evidence 
was  adduced  before  us  to  show  that  the 
dog  was  dangerous  to  mankind,  to  dismiss 
the  summons,  and  we  did  so,  and  directed 
the  appellant  to  pay  to  the  respondent  the 
sum  of  £l  16<.  4cf.  for  costs. 

9.  The  question  for  the  opinion  of  the 
court  is,  whether  upon  the  above  statement 
of  facts  we  came  to  a  correct  determination 
in  point  of  law,  and  if  not,  what  shoidd  be 
done  in  the  premises. 

Given  under  our  hands  this  24th  day  of 
October,  1906. 

(Signed)       W.  Walters. 
J.  Powell. 

The  Dogs  Act,  1871,  s.  2,  provides: 
"  Any  court  of  summary  jurisdiction  may 
take  cognisance  of  a  complaint  that  a  dog 
is  dangerous,  and  not  kept  under  proper 
control,  and  if  it  appears  to  the  court 
having  cognisance  of  such  complaint  that 
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such  dog  is  dangerous,  the  court  majrtnake 
an  order  in  a  summary  way  directing  the 
dog  to  be  kept  by  the  owner  under  proper 
control  or  destroyed,  and  any  person  failing 
to  comply  with  such  order  shall  be  liable 
to  a  pentdty  not  exceeding  twenty  shillings 
for  every  day  during  which  he  fails  to 
comply  with  such  order." 

E.  G,  Jellicoey  for  the  appellant— The 
question  of  danger  within  the  meaning  of 
s.  2  of  the  Dogs  Act,  1871,  is  entirely  a 
question  of  degree.  It  is  not  necessary  to 
call  evidence  to  show  the  ferocity  of  the 
dog  towards  mankind.  The  question  is 
whether  danger  might  be  reasonably  an- 
ticipated. 

Lewu  M.  Bichards,  for  the  respondent.— 
The  magistrates  were  right.  Section  1  of 
the  Dogs  Act,  1865,  made  the  owner  of  a 
dog  liable  in  damages  for  any  injury  done 
to  cattle  or  sheep  by  his  dog  without  proof 
of  previous  miscnievous  propensity.  There 
are  dicta  in  Pickering  v.  Marsh  (1874), 
38  J.  P.  678,  that  "dangerous"  in  s.  2  of 
the  Dogs  Act,  1871,  has  reference  to  the 
protection  of  the  public.  FHe  also  cited 
Osborne  v.  Chocqtceely  supra.] 

Jellicoe  was  not  called  on  to  reply. 

Alvebstone,  L.C.J.  —  The  magistrates 
stopped  this  case  by  holding  that  no  evi- 
dence short  of  danger  to  mankind  would 
enable  them  to  make  an  order  under  s.  2  of 
the  Dogs  Ac^  1871,  butin  view  of  the  fact  that 
previous  legislation  had  shown  that  people's 
property  in  the  shape  of  animals  is  to  be 
protected,  I  can  see  no  reason  why  "  danger- 
ous "  in  that  section  should  be  confined  to 
meaning  danger  to  mankind.  I  express  no 
opinion  as  to  what  the  magistrates  ought 
to  do ;  but  the  evidence  was  admissible,  and 
the  c€tse  ought  to  be  dealt  with  on  the 
merits.  We  need  not  decide  the  actual 
meaning  of  s.  1  (4)  of  the  Dogs  Act,  190fiL 
and  without  saying  what  is  the  meaning  of 
that  section  the  case  must  be  remitted  to 
the  magistrates  to  be  heard  and  deter- 
mined. 

Daelino  and  A.  T.  Lawkence,  JJ.,  con- 
curred. 

Com  remitted, 

Solicitors  for  the  appellant:  Metcalfe 
and  Sharpe,  for  R.  T.  Leyson,  Swansea. 

Solicitors  for  the  respondent :  H.  R.  W. 
Wooc^  for  Andrew  and  Thompeon,  Swanseas 
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(Before  Alvbrstone,  L.C.J.,  Darling  and 
A.  T.  Lawrence,  JJ.) 

Davies-Cooke  v.  Hawarden  and  District 
Waterworks  Co. 

Hawarden  and  District  Waterworks 
Co.  V.  Davies-Cooke. 

Justices'— Jurisdiction— Reduction  of  statu- 
tory penalty— Penalty  or  compensation 
—  Completion  of  works  —  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict, 
c.  49),  ss.  4, 16— Hawarden  and  District 
Waterworks  Act,  1883  (46  &  47  Vict 
c  clxxzi),  ss.  44,  45,  47,  57. 

The  Hawarden  and  District  Waterworks 
Company  were,  by  their  private  Act^ 
liahte  to  a  penalty  of  £5  a  day  on  the 
complaint  of  the  party  interested  for 
failing  to  deliver  from  and  after  the 
completion  of  the  authorised  works  a 
certain  number  of  gallons  of  compensa- 
tion toater  into  a  certain  stream. 

The  company  made  defaidt^  and  on  the 
complaint  of  the  onmer  of  a  mill  using 
the  water  flovnng  down  the  stream  the 
justices  imposed  a  nominal  fine  of  Is,  a 
day. 

Held,  that  the  Act  imposed  a  penalty  and 
not  a  liability  to  pay  money  compensa- 
turn,  and  that  the  justices  were  entitled 
to  reduce  the  penalty  under  either  s.  4 
or  «.  16  of  the  Stimmary  Jurisdiction 
Act^  1879,  and  that  althou^fh  the  comr 
pony  had  not  constructed  the  autho- 
rised works  in  their  entirety,  they  w&re 
liable  to  the  penalty,  cw  the  proper  in- 
terpretation of  their  private  Act  vhis 
that,  if  they  interfered  vnih  the  stream, 
they  were  under  an  obligation  to  send 
dawn  the  prescribed  amcwnt  ofcompen- 
sation  vnUer. 

Davies-Cooke  v.  Hawarden  and 
District  Waterworks  Co. 

Case  stated  by  Edward  Hunter  Wain 
and  Basil  Edwin  Philips.  Esquires,  the 
undersigned,  two  of  his  Majesty's  justices 
of  the  peace  in  and  for  the  county  of 
Flint. 
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At  the  petty  sessions  holden  at  the 
county  hall,  Mold,  in  and  for  the  divi- 
sion of  Mold  in  the  county  of  Flint, 
on  the  2nd  day  of  July,  1906,  the 
following  information  was  preferred  by 
Philip  Tatton  Davies-Cooke  (hereinafter 
called  the  appellant)  against  the  Hawarden 
and  District  Waterworks  Company  (herein- 
after called  the  respondents) : 

"  The  5th  day  of  June.  1906. 

"The  information  of  Pnilip  Tatton  Davies- 
Cooke  of  Gwysaney,  in  the  county  of  Flint, 
who  upon  oath  states  that  the  Hawarden 
and  District  Waterworks  Company  (herein- 
after called  the  company)  being  under  an 
obligation  by  virtue  of  s.  45  of  the  Hawar- 
den and  District  Waterworks  Act,  1883,  to 
deliver  into  the  Garth  Brook  in  the  said 
county  of  Flint  as  compensation  water,  a 
regular  and  continuous  suppl]^  of  water  not 
less  than  260,000  gallons  during  every  suc- 
cessive period  of  twenty-four  hours,  on  the 
1st  day  of  January,  1906,  failed  to  deliver 
into  the  said  Garth  Brook  the  minimum 
quantity  of  such  compensation  water,  and 
have,  on  every  day  since  the  1st  day  of 
January,  1906,  also  failed  to  deliver  into  the 
said  Garth  Brook  the  minimum  quantity  of 
such  compensation  water,  and  that  in  con- 
se(|uence  of  such  failure  as  aforesaid  the 
said  company  have  incurred  a  penalty  of 
£5  a  day  for  every  day  on  which  such  fadure 
shall  have  occurred,  and  the  said  Philip 
Tatton  Davies-Cooke  being  a  person  inte- 
rested in  the  delivery  of  such  water,  and 
being  also  the  owner  of  a  flour  mill  and 
foundry  situate  at  Rhydymwyn,  in  the  said 
county  of  Flint,  using  the  water  flowing 
down  the  said  Garth  Brook  or  the  river 
Alyn,  claims  an  order  compelling  the  com- 
pany to  pay  to  him  the  sum  of  £755,  the 
amount  due  from  the  company  for  penalties 
from  the  said  1st  day  of  January,  1906,  up  to 
the  date  of  this  information  pursuant  to  the 
provisions  of  s.  47  of  the  Hawarden  and 
District  Waterworks  Act,  1883." 

The  information  was  heard  and  deter- 
mined by  us  (the  said  parties  respectively 
being  then  present),  and  upon  such  hearing 
the  respondents  were  duly  convicted  before 
us  of  the  said  offence  to  the  extent  herein- 
after mentioned,  and  we  a4judRed  them  for 
their  said  offence  to  forfeit  ana  pay  to  the 
appellant  the  sum  of  £2  8«.,  and  also  to 
pay  the  further  sum  of  £5  18&  for  costs,  to 
be  recovered  by  distress  and  sale  of  the 
goods  of  the  respondents. 

On  the  hearing  of  the  said  information  it 
was  contended,  on  behalf  of  the  appellant, 
that  the  respondents  had  not  compfied  with 
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the  provisions  of  s.  46  of  their  Act,  and 
were,  therefore,  liable  to  the  full  penalty 
(provided  by  s.  47)  of  £5  for  every  day  of 
such  non-compliance. 

On  behalf  of  the  respondents  it  was  con* 
tended  that  under  s.  16  of  the  Summary 
Jurisdiction  Act,  1879,  power  was  vested  in 
the  justices  to  reduce  the  amount  of  the 
penalty  to  a  nominal  sum. 

For  the  appellant  it  was  ar^ed  in  reply 
that  s.  16  of  the  Summary  Jurisdiction  Act, 
1879,  had  no  application  to  the  proceedings 
as  the  penalty  recoverable  was  intended  to 
be  compensatory  and  not  punitive,  and  that 
s.  47  of  the  respondents'  Act  of  Parliament 
having  fixed  a  specific  penalty,  the  justices 
were  bound  to  order  payment  of  the  full 
amount  thereof.  It  was  further  argued 
that  if  s.  16  of  the  Summary  Jurisdiction 
Act,  1879,  did  applv,  the  o£fence  could  not 
be  regarded  as  of  a  ^^  trifling  nature.'' 

During  the  hearing  it  transpired  that  the 
respondents  were,  on  the  29tn  day  of  May, 
1893,  fined  for  a  similar  contravention  of 
s.  45  of  the  Hawarden  and  District  Water- 
works Act,  1883,  the  proceedings  being  then 
instituted  by  the  proprietors  of  a  local 
industry  affected. 

The  justices  decided  that  a  breach  of 
8.  45  of  the  Hawarden  and  District  Water- 
works Act  had  been  committed  by  the  re- 
spondents, and  that  an  offence  within 
the  meaning  of  the  Summary  Jurisdiction 
Act,  1879,  had  been  committed,  and  they 
impiosed  a  nominal  fine  of  £2  88,^  being  1«. 
per  day  in  respect  of  forty-eight  days' 
default  in  the  delivery  of  compensation 
water. 

The  question  of  law  arising  on  the  above 
statement  for  the  opinion  of  the  court  there- 
fore is : 

Whether  the  penalty  prescribed  by  s.  47 
of  the  Hawarden  and  District  Waterworks 
Act,  1883,  b  recoverable  in  full  on  convic- 
tion for  an  offence,  or  whether  the  penalty 
is  reducible  by  the  justices  ? 

If  the  court  shall  be  of  opinion  that  the 
said  conviction  was  legally  and  properly 
made,  then  the  said  conviction  is  to  stand ; 
but  if  the  court  should  be  of  opinion  to  the 
contrary,  then  the  court  is  humbly  solicited 
to  remit  the  case  to  us,  the  said  justices,  with 
the  opinion  of  the  court  thereon,  or  to  make 
such  other  order  as  the  court  may  think  fit. 

Given  under  our  hands  this  27th  day  of 
September,  1906,  at  Mold,  in  the  county 
aforesaid. 


(Signed) 


E.  H.  Waln. 
Basil  E.  Philips. 
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On  the  application  of  the  waterworks 
company  the  justices  also  stated  a  case,  of 
which  the  material  parts  were  as  follows : 

Hawarden  and  Distbict  Waterworks 
Co.  V.  Davies-Cooke, 

On  the  hearing  of  the  said  information  it 
was  proved  by  the  appellants  that  the  works 
authorised  by  s.  44  of  the  said  Act  had  not 
been  constructed  in  their  entiretv  as  speci- 
fied in  the  deposited  plans  and  sections, 
and  it  was  contended  by  the  appellants 
that  upon  the  true  construction  of  s.  45 
of  the  said  Act  the  appellants  were  not 
liable  to  deliver  into  the  said  Garth  Brook 
compensation  water  until  the  said  works 
had  been  completed,  and  were,  therefore, 
not  liable  t^  the  penalty  imposed  by  s.  47  of 
the  said  Act  or  any  part  thereof. 

On  behalf  of  the  respondent  it  was  con- 
tended that  the  appellants  had  completed 
the  said  works  of  a  less  size  than  those 
authorised,  and  that  they  had  appropriated 
the  water  mentioned  in  s.  44  of  the  said  Act 
and  supplied  the  same  to  the  public,  ana 
that  they  were,  therefore,  liable  to  deliver 
into  the  Garth  Brook  the  compensation 
water  mentioned  in  s.  45  of  the  said  Act 

The  court  drew  attention  to  s.  57  of  the 
said  Act  whereby  a  period  ia  placed  upon 
the  completion  of  the  said  works. 

The  justices  decided  that  the  works  had 
been  completed  within  the  meaning  of  s.  45 
of  the  saia  Act,  and  that,  therefore,  a  breach 
of  such  section  had  been  committed  by  the 
appellants,  and  that  they  were,  therefore, 
liable  under  s.  47  of  the  said  Act,  and  that 
such  breach  constituted  an  offence  within 
the  meaning  of  the  Summary  Jurisdiction 
Act,  1879,  and  they  imposed  a  nominal  fine 
of  £2  85.,  being  1«.  per  day  in  respect  of 
forty-eight  day?  default  in  the  delivery  of 
compensation  water. 

The  question  of  law  arising  on  the  above 
statement  for  the  opinion  of  the  court 
therefore  is : 

Whether,  having  regard  to  all  the  circum- 
stances, and  to  s.  57  of  the  said  Act)  the 
works  had  been  completed  within  the 
meaning  of  s.  45  of  the  said  Act,  and 
whether  the  appellants  are  bound  to  deliver 
into  the  Garth  Brook  the  compensation  water 
mentioned  in  that  section,  and  are  liable  to 
a  penalty  under  s.  47  of  the  said  Act  ? 

if  the  court  shall  be  of  opinion  that  the 
said  conviction  was  not  legally  and  jproperly 
made,  then  the  said  conviction  is  to  be 
quashed;  but  if  the  court  should  be  of 
opinion  to  the  contrary,  then  the  court  is 
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humbly  solicited  to  remit  the  case  to  us,  the 
said  justices,  with  the  opinion  of  the  court 
thereon,  or  to  make  such  other  order  as  the 
court  may  think  fit. 

Given  under  our  hands  this  4th  day  of 
October,  1906,  at  Mold^  in  the  county 
aforesaid. 

(Signed)       E.  H.  Waln. 

Basil  £.  Philips. 

The  Hawarden  and  District  Waterworks 
Act,  1883,  s.  44,  provides :  '^Subject  to  the 
provisions  of  this  Act  the  company  mav 
make  and  maintain  in  the  lines  and  accoro- 
ing  to  the  levels  shown  on  the  deposited 
plans  and  sections  the  reservoirs  aqueducts 
conduits  and  lines  of  pipes  shown  on  the 
deposited  plans  and  sections  with  all  proper 
roads  approaches  fences  excavations  em- 
bankments tanks  sluices  culverts  tunnels 
channels  mains  adits  levels  dams  weirs 
overfalls  valves  engines  machinery  wells 
drains  filters  and  other  works  appliances 
and  conveniences  connected  therewith  and 
incident  thereto  respectively  and  may  enter 
upon  take  and  use  such  of  the  lands  de- 
lineated on  the  said  plans  and  described  in 
the  deposited  book  of  reference  as  may  be 
required  for  those  purposes  and  may  take 
divert  collect  use  get  and  appropriate  for 
the  purposes  of  this  Act  all  springs  streams 
and  waters  shown  or  mentioned  on  the 
deposited  plans  as  intended  to  be  inter- 
cepted or  otherwise  taken  by  any  of  the 
works  authorised  by  this  Act  or  being  in  or 
under  the  lands  authorised  to  be  taken  by 
virtue  of  this  Act  and  all  waters  found  in 
the  construction  and  maintenance  of  any  of 
the  said  works  and  all  waters  found  in  or 
under  any  of  the  lands  for  the  time  being 
belon^ng  to  the  companv." 

Section  46  provides  :  *^The  company  shall 
from  and  after  the  completion  of  the  said 
works  deliver  into  the  Qarth  Brook  as  com- 
pensation water  a  regular  and  continuous 
supply  of  water  which  shall  never  be  less 
that  two  hundred  and  fifty  thoasand  gallons 
during  every  successive  period  of  twenty- 
four  hours." 

Section  47  provides :  **  In  case  the  com- 
pany omit  or  fail  to  deliver  into  the  Garth 
Brook  the  minimum  quantity  of  compensa- 
tion water  by  this  Act  required  tol>e  so 
delivered  the  companv  shall  be  liable  to  a 
penaltjr  of  five  pounds  a  day  for  every  dav 
on  wmch  such  omission  or  failure  shall 
occur  such  penalty  to  be  recoverable  with 
costs  summarily  by  the  party  or  parties 
interested  in  the  delivery  of  such  water  or 
by  the  owners  lessees  or  occupiers  of  any 
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mills  or  works  using  the  water  flowing  down 
the  Garth  Brook  or  the  river  Alyn  before 
two  justices  of  the  county  of  Flint  in 
manner  provided  by  the  Summary  Juris- 
diction Acts  and  any  Act  or  Acts  amending 
the  same  and  to  be  payable  to  such  party 
interested  or  to  such  owner  lessee  or  occu- 
pier as  aforesaid.'' 

Section  57  provides  :  **If  the  waterworks 
authorised  by  this  Act  and  shown  on  the 
deposited  plans  are  not  completed  within 
five  vears  n'om  the  passing  of  this  Act  then 
on  the  expiration  of  that  period  the  powers 
by  this  Act  granted  to  the  company  for 
executing  the  same  or  otherwise  in  relation 
thereto  shall  cease  to  be  exercised  except 
as  to  so  much  thereof  as  is  then  completed 
but  nothing  herein  contained  shall  restrict 
the  company  subject  to  the  proyisions  of 
this  Act  from  extending  enlarging  altering 
or  removing  any  of  their  engines  machinery 
mains  pipes  and  other  works  from  time  to 
time  as  occasion  requires  for  supplying  water 
within  the  limits  of  this  Act" 

The  Sumumry  Jurisdiction  Act,  1879, 
s.  4,  provides :  *'  Subject  as  in  this  Act  men- 
tioned, and  notwithstanding  any  enactment 
to  the  contrary,  where  a  court  of  summary 
jurisdiction  has  authority  under  this  Act, 
or  under  any  other  Act,  whether  past  or 
future,  ...  to  impose  a  fine  for  an 
offence  punishable  on  summary  conviction, 
that  court  .  .  .  if  it  be  imposed  as  in 
respect  of  a  first  offence,  may  reduce  the 
prescribed  amount  thereof    .    .    ." 

Section  16  provides :  ^*  If  upon  the  hear- 
ing of  a  charge  for  an  offence  punishable 
on  summary  conviction  under  this  Act,  or 
under  any  other  Act,  whether  past  or 
future,  the  court  of  summary  jurisdiction 
think  that  though  the  charge  is  proved  the 
offence  was  in  the  particular  case  of  so 
trifling  a  nature  that  it  is  inexpedient  to 
inflict  any  punishment,  or  any  other  than  a 
nominalpunishment : 

"  (1)  Tne  court,  without  proceeding  to 
conviction,  may  dismiss  the  information, 
and,  if  the  court  think  fit,  may  order  the 
person  charged  to  pay  such  damages,  not 
exceeding  forty  shillings,  and  such  costs  of 
the  proceeding,  or  either  of  them,  as  the 
court  think  reasonable    .    •    ." 

H.  Courthope-Munroe,  f or  Davies-Cooke. 
—This  is  compensation  and  not  penalty. 
But  if  it  is  penalty  the  justices  nad  no 
power  to  reduce  it  Section  4  of  the  Sum- 
ma^  Jurisdiction  Act,  1879,  does  not  apply 
to  luture  Acts  {Osbam  v.  Wood  Brotnera 
{1896\  61  J.  P.  118 ;  [1897],  1  Q.  B.  197). 
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If  the  justices  redaced  the  penalty  on  the 
ground  that  the  offence  was  of  a  trifling 
nature  within  the  meaning  of  s.  16  of  the 
Summary  Jurisdiction  Act,  1879,  they  had 
no  power  to  do  so,  as  the  justices  are  not 
judges  of  the  offence  (Phillips  v.  £van$ 
(1896),  60  J.  P.  120 ;  [1896],  1  Q.  B.  306). 
[He   also   cited   Msbet   v.  Lloyd   (1904% 

68  J.  P.  396,  and  Barnard  v.  BarUm  (1906), 

69  J.  P.  281.] 

JR.  V,  Bankes,  for  the  Hawarden  and 
District  Waterworks  Company.— This  is  a 
penalty  and  not  compensation.  This  was 
an  exceptional  case,  and  the  justices  were 
entitled  so  to  treat  it  under  s.  16  of  the  Sum- 
mary Jurisdiction  Act,  1879.  and  impose  only 
a  nominal  penalty  (Salt  v.  JScott  Hall  (1903), 
67  J.  P.  306  ;  [1903]  2  K.  B.  245).  They  were 
also  entitled  under  s.  4  of  the  same  Act  to 
reduce  the  penalty  as  they  in  effect  treated 
the  charge  as  for  a  first  offence,  although  a 
previous  conviction  was  referred  to  in  the 
course  of  the  proceedings  (B.  v.  Fowler 
(1894),  64  L.  J.  M.  C.  9).  But  they  were  not 
entitled  to  convict  at  all  unless  it  was 
shown  that  the  works  had  been  completed. 

Alvebstonb,  L.C.  J.— In  these  cases  both 
the  decisions  were  right,  and  both  appeals 
must  be  dismissed.  To  take  the  second  case 
first,  because  it  raises  a  question  which 
comes  before  the  other,  namely,  whether 
any  penalty  could  be  imposed  at  all.  Mr. 
Bankes  says  that  because,  if  one  looks  at  the 
whole  scheme,  there  was  a  much  Jarger 
scheme  authorised  than  that  actually  com- 
pleted, therefore  the  liability  to  be  punished 
under  ss.  45,  47,  of  the  Hawarden  and 
District  Waterworks  Act,  1883,  does  not 
apply.  That  goes  a  great  deal  too  far. 
These  local  Acts  are  statutory  bargains  by 
the  promoters  who  get  their  Act  upon 
certam  terms.  They  get  the  Act  for  their 
own  benefit,  and  it  cannot  be  in  favour  of 
putting  a  narrow  construction  upon  it  that 
the  promoters  either  did  not  choose,  or  were 
not  able,  to  carry  out  the  works  in  the  time 
limited.  If  Mr.  Banket^s  argument  is  rights 
then  if  their  compulsory  powers  are  ffone, 
the  waterworks  company  have  rid  them- 
selves of  the  obligation  to  obey  s.  45.  Sec- 
tion 44  gave  power  to  take  streams  including 
many  other"  streams  besides  Garth  Broo^ 
and  if  the  ordinary  procedure  had  been 
adopted  the  riparian  proprietors  down  below 
would  have  had  claims  for  compensation  in 
respect  of  the  diminution  of  the  flow  of 
water.  But  there  has  been  the  practice  of 
sending  compensation  water  down  the 
stream  in  lieu  of  the  payment  of  money,  and 
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I  think  that  s.  45  means  that  when  the  water- 
works company  interfere  with  the  Qarth 
Brook  they  are  to  send  down  so  ntanj 
gallons  of  compensation  water.  That  is 
what  the  body  of  riparian  proprietors  ate 
to  get  instead  of  each  of  them  oomin;^  with 
a  money  claim.  Then  as  to  s.  47  :  It  is  said 
that  the  £5  a  day  mentioned  there  is  com- 
pensation money  to  which  the  riparian  pro- 
prietors are  to  be  entitled  in  addition  to 
compensation  water.  I  cannot  think  so.  I 
think  it  is  a  penalty  for  breach  of  the  statu- 
tory bar{;ain  contained  in  s.  45.  Therefore, 
in  my  judgment,  Mr.  Banket^s  contention 
that  the  company  are  not  liable  at  all  fails, 
because  this  Act  really  said  that  if  they 
diverted  the  Garth  Brook  th^  were  to  send 
compensation  water  down.  The  magis- 
trates only  inflicted  a  penalty  of  la.  a  day. 
I  wish  there  had  been  a  fuller  statement  of 
the  reasons  for  the  reduction,  but  th^ 
clearlv  had  power  to  make  it,  as  I  am  satis- 
fied that  this  penalty  was  imposed  as  for  a 
first  offence,  and,  therefore,  under  s.  4  of  the 
Summary  Jurisdiction  Act,  1879.  the 
magistrates  clearly  had  power  to  make  the 
reduction.  I  have  more  doubt  whether 
s.  16  of  the  same  Act  would  apply,  but  if 
we  are  riffht  in  holding  that  the  magistrates 
could  reduce  the  penalty  we  ou^ht  not  to 
be  astute  to  find  out  under  which  section 
they  did  so. 

Dablino,  J.— I  agree. 

A.  T.  Lawbence,  J.— I  am  of  the  same 
opinion. 

Appeals  dismissed. 

Solicitors  for  Davies-Cooke :  CunUffes 
and  Davenport,  for  W.  H.  Churton  &  Son, 
Chester. 

Solicitors  for  the  Hawarden  and  District 
Waterworks  Co. :  Meredith,  Roberts  &  Ca, 
for  Birch,  Cullimore  and  Douglas,  Chester. 
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KING'S  BENCH  DIVISION. 


March  25, 1907. 

(Before  Alvebstone,  L.C.J.,  Darling  and 
A.  T.  Lawbence,  JJ.) 

Latchfobd  V,  Kelset. 

Revenue  —  Carriage  tax  —  Exemptions — 
Revenue  Act,  1869  (32  &  33  Vict.  c.  14), 
8.  27— Gnstoms  and  Inland  Revenue 
Act,  1888  (61  Vict.  c.  8),  s.  4  (3). 

A  cart  adapted  for  use  and  used  solely  for 
farm  purposes  is  exempt  from  the 
carriage  tax  under  s,  4  (3)  of  the 
Customs  and  Inland  Revenue  Act, 
1888,  even  though  used  occasionally  by 
the  owner  for  the  purpose  of  driving 
his  farm  hands  to  and  from  their 
work. 

Case  stated  hy  Quarter  sessions  for  the 
opinion  of  the  King's  Bench  Division  of  his 
Majesty's  High  Oonrt  of  Justice  upon  an 
api)eal  by  we  above-named  appellant 
against  the  decision  of  justices  for  tne  parts 
of  Lindsey,  which  said  appeal  came  on  for 
hearing  at  the  general  quarter  sessions  of 
the  peace,  held  in  and  for  the  parts  of 
lindsev  in  the  county  of  Lincoln,  on  Friday 
the  6th  day  of  April,  1906,  when  upon 
hearing  counsel  on  behalf  of  the  appellant 
and  the  respondent  in  person  that  court 
dismissed  the  said  appeal  subject  to  the 
opinion  of  the  King's  Bench  Division  of  his 
Migesty's  High  Ck)urt  of  Justice  upon  the 
following  case : 

1.  The  appellant  is  an  officer  of  inland 
revenue  stationed  at  Growle  in  the  said 
county  of  Lincoln,  and  the  re^ndent  is  a 
farmer  living  at  South  End  Farm,  Crowle, 
aforesaid. 

2.  On  the  22nd  January.  1906,  an 
information  was  exhibited  by  tne  appellant 
against  the  respondent  for  the  recovery  of 
a  penalty  for  keeping  a  carriage  without  a 
licence  contrary  to  the  provisions  of  s.  27  of 
the  Revenue  Act,  1869  (32  &  33  Vict.  c.  14). 

3.  The  justices  sitting  at  petty  sessions 
dismissed  the  said  information. 

4.  Upon  appeal  to  quarter  sessions  the 
following  facts  were  admitted  or  proved  in 
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evidence  before  us :  On  September  16th, 
1905,  the  respondent  was  seen  by  the 
appellant  driving  a  cart  which  also 
contained  his  brother,  his  cousin  and  a 
small  child.  The  respondent's  brother  and 
cousin  had  both  been  assisting  the 
respondent  with  his  farm  work  during  the 
harvest  season  and  on  the  day  in  question. 

5.  The  respondent's  cousin  was  regularlv 
employed  on  the  farm  and  on  the  said  16th 
day  of  September  had  broueht  meals  for  those 
who  were  at  work  in  the  narvest  field  from 
the  farm  house  which  was  some  distance 
away.  The  respondent's  brother  was 
spending  a  holiday  with  the  respondent 
and  was  not  usually  employed  on  the  farm. 

6.  The  respondent  who  was  the  owner  of 
the  said  cart  had  not  taken  out  a  licence  in 
respect  of  it. 

7.  The  respondent  was  in  the  habit  of 
using  the  cart  for  the  conveyance  of  farm 
implements  and  produce  on  the  farm,  and 
also  for  the  purpose  of  occasionally  driving 
his  farm  hands  to  and  from  their  work  on 
the  farm,  and  the  cart  was  adapted  for  use 
and  used  solely  for  farm  purposes. 

8.  Upon  these  facts  the  court  of  quarter 
sessions  came  to  the  conclusion  that  farm 
labourers  driven  to  and  from  their  work 
were  "burden  in  the  course  of  .  .  . 
husbandry"  within  the  meaning  of  the 
exemption  contained  in  s.  4  (3)  of  the 
Customs  and  Inland  Revenue  Act,  1888 
(51  Vict.  c.  8),  and  dismissed  the  appeal  and 
awarded  the  respondent  two  guineas  for  his 
costs  subject  to  a  case  for  the  opinion  of 
the  High  Court,  and  if  it  should  be  neld  that 
the  respondent  should  have  been  convicted, 
the  court  of  quarter  sessions  imposed  the 
penaltv  of  ten  shillings. 

9.  The  question  for  the  opinion  of  the 
court  is,  whether  the  court  of  quarter 
sessions  was  right  in  dismissing  the  said 
appeal.  If  the  court  shall  be  of  opinion  in 
the  affirmative,  then  so  much  of  the  said 
order  of  quarter  sessions  as  dismissed  the 
appeal  is  to  be  affirmed  ;  if  in  the  negative, 
then  so  much  of  the  said  order  of  quarter 
sessions  as  imposed  a  penalty  is  to  stand. 

Dated  the  29th  day  of  June,  1906,  at 
the  Castle  of  Lincoln  in  the  county  of 
Lincoln. 

(Signed)       W.  Embleton  Fox, 
Chairman  of  quarter  sessions  for 
the  parts  of  Lindsey,  Lincolnshire. 

The  Revenue  Act,  1869,  s.  27,  provides : 
"Every  person  who  shall  .  .  .  keep 
any  carriage  .  .  .  without  haying  a 
proper  licence  .  .  .  shall  forfeit  the 
penalty  of  twenty  pounds    .    .    ." 
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The  Customs  and  Inland  Revenue  Act 
1888,  s. 4  (3),  provides  :  "  .  .  .  'carriage* 
means  ana  includes  any  carriage  ^except  a 
hackney  carriage)  drawn  by  a  norse  or 
mule,  or  horses  or  mules  .  .  .  but  shall 
not  include  a  waggon,  cart,  or  other  such 
vehicle,  which  is  constructed  or  adapted  for 
use,  and  is  used,  solely  for  the  conveyance 
of  any  goods  or  burden  in  the  course  of 
trade  or  Husbandry    .    .    ." 

The  Soltcitor-General  (Sir  W.  S.  B6bB(m, 
K.C.)  {B.  S,  Foster  with  him),  for  the  appel- 
lant.— Farm  labourers  driven  to  and  from 
their  work  are  not  "burden  in  the  course 
of  .  .  .  husbandry"  within  the  meaning 
of  the  exemption  contained  in  the  Customs 
and  Inland  Revenue  Act,  1888,  s.  4  (3). 
The  word  "solely"  applies  to  both  limbs 
of  the  sentence.  In  Speak  v.  Powell  (187S\ 
38  J.  P.  8  ;  L.  R.  9  Ex.  25.  it  was  laid  down 
that  a  traveller  is  not  a  ourden.  [Alves- 
8T0NE,  L.C.J.,  referred  to  Homtoorth  v. 
Williams  (1903),  67  J.  P.  316.]  As  the 
vehicle  was  not  used  solely  for  the  con- 
veyance of  any  goods  or  burden  in  the 
course  of  husbandry,  it  is  not  within  the 
exemption  (Moore  v.  Leuns  (1905),  70  J.  P. 
26). 

No  one  appeared  for  the  respondent. 

Alveestonr  L.C.J.— If  the  le^lature 
wishes  to  tax  these  carts  used  for  tnis  kind 
of  purpose  the^  must  do  so  in  clear 
language.  This  is  a  taxing  Act,  and  I  am 
not  sure  that  in  view  of  the  almost 
universal  habit  of  farm  labourers  riding 
out  and  in,  to  and  from  their  work,  they 
would  not  be  burdens  within  the  meaning 
of  s.  4  (3)  of  the  Customs  and  Inland 
Revenue  Act,  1888,  but  I  am  clear  that  we 
ought  not  to  send  the  case  back  to  convict 
on  these  facts.  It  appears  that  the 
respondent  was  in  the  habit  of  using  the 
cart  for  the  conveyance  of  farm  implements 
and  produce  on  the  farm,  and  also  for  the 
purpose  of  occasionally  driving  his  farm 
nands  to  and  from  their  work,  and  the  cart 
was  adapted  for  use  and  used  solely  for 
farm  purposes.  If  the  legislature  desires 
that  carts  kept  for  husbandry  and  for 
carrying  produce  or  manure  should  be 
taxed  because  the  farm  hands  ride  in  them 
to  and  from  their  work,  they  must  do  it  by 
clear  lan^age.  On  the  statement  of  facts 
the  magistrates  were  quite  right  in  not 
convicting. 

Dablino,  J.— I  am  of  the  same  opinion. 
To  hold  otherwise  would  be  to  inflict  a 
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monstrous  burden  on  those  who  are  trying 
to  get  their  living  by  agriculture.  The 
appellant  would  have  done  his  duty  much 
better  if  he  had  not  attempted  to  enforce 
this  tax  by  bringing  these  proceedings. 

A.  T.  La.wbence^  J.— I  assume  that  this 
is  a  cart  of  the  ordinary  description,  and  it 
is  therefore  within  the  exemption. 

Appeal  diBmiued. 

Solicitor  for  the  appellant :  The  Solicitor 
of  Inland  Revenue. 


71  J.  P.  226. 

KING'S    BENCH    DIVISION. 


March  26, 1907. 

(Before  Alvebstonb,  L.C.J.,  Dablino  and 
A.  T.  Laweence,  JJ.) 

Rex  v.  Qovebnob  of  Brixton  Prison 
(Ex  parte  Auwera). 

Extradition— Larceny— Conviction  en  eon- 
tuinaee — Belgian  law  —  Prescription- 
Surrender  after  expiry  of  prescriptive 
period— Extradition  Act,  1870  (33  & 
34  Vict.  c.  52),  ss.  3  (3),  10,  11. 

The  prisoner  was  convicted  in  Belqium^  in 
his  aJbsence  en  contumace,  in  June, 
1901,  of  the  crime  of  larceny.  In 
August,  1903,  a  vfarrant  for  his  arreit 
was  issfued  in  Enaland  at  the  request 
of  the  Belgian  Government^  ana  in 
February,  1906,  he  v>as  arrested,  and 
vHis  further  charged  vnth  obtainina 
money  by  false  pretences  in  Englani, 
In  Marchy  1906,  an  order  of  committal 
for  extradition  woe  made,  but  vku  not 
put  in  force  till  February,  1907,  on  the 
expiry  of  his  sentence  for  obtainifif 
money  by  false  pretences  in  thu 
country^  when,  immediately  qfter  his 
release,  he  toas  re-arrested  and  detained 
for  extradition. 

Held,  tJuit  assuming  that  the  preemptive 
period  of  five  years  fixed  by  the  law  qf 
Belgium  expired  in  July^  1906,  so  as  to 
make  th  to fence  no  longer  punishable 
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iherey  the  court  would  not  by  means 
of  a  writ  of  habeas  corpus  inter/ere 
with  the  surrender  of  the  prisoner  to  the 
Belgian  authorities  by  a  Secretary  of 
State  wider  the  extradition  proceedings^ 
as  they  were  effectively  commenced 
before  the  expiry  of  the  period  of  pre- 
scripticn. 

Role  nisi  callinff  apon  the  sovernor  of 
Brixton  Prison  to  show  cause  why  a  writ  of 
habeas  corpus  should  not  issue  directed  to 
him  to  have  the  body  of  one  Michel  Louis 
Van  der  Auwera  before  this  court  upon  the 
ground  that  by  article  92  of  the  Belgian 
renal  Code,  the  offence  for  which  the  ap- 
plicant Was  sentenced  in  June,  1901,  was  no 
ion^r  punishable,  the  period  of  prescription 
having  expired. 

The  following  facts  appeared  from  the 
affidavits : 

The  applicant,  having  been  regularly 
summoned,  was  on  the  28th  June,  1901, 
sentenced  in  his  absence  en  contumace  by 
the  Tribunal  Correctionel  at  Brussels  to 
eighteen  months'  hard  labour  for  larceny  in 
Belgium.  His  time  for  app^ing  expired 
on  July  9th.  1901,  and  the  period  of  pre- 
scription of  nve  years  fixed  by  Belgian  law 
then  began  to  run. 

A  warrant  of  arrest  was  issued  in  England 
against  the  applicant  on  August  13th,  1903, 
at  the  request  of  the  Belgian  Qovemment, 
for  the  above  crime. 

On  February  8th,  1906,  the  applicant  was 
arrested  in  England  on  the  warrant  of 
August  13th,  19^  and  was  brought  before 
the  magistrate  at  the  Bow  Street  Police 
(Jourt  on  the  following  day.  He  was 
further  charged  with  obtainine  monev  by 
fake  pretences  in  England,  ana  on  March 
9th,  1908,  was  committed  tor  trial  on  this 
charge  at  the  Central  Criminal  Court. 

On  the  same  day  (March  9tlL  1906)  an 
order  of  committal  for  extraaition  was 
made  against  the  applicant  at  the  Bow 
Street  Police  Court  at  the  instance  of  the 
Belgian  Government,  for  the  crime  of 
larceny. 

On  April  4th,  1906,  he  was  convicted  at 
the  Central  Criminal  Court,  and  was  sen- 
tenced to  twelve  months'  imprisonment 
with  hard  labour.  This  sentence  expired  on 
February  16th,  1907.  and  on  being  liberated 
from  prison  the  applicant  was  immediately 
re-arrested  in  accordance  with  the  extradi- 
tion order,  and  was  now  detained  in  Brixton 
Prison.  No  order  had  been  made  for  his 
surrender  by  a  Secretary  of  State, 
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The  Belgian  Penal  Code,  by  article  92, 

Erovides :  "  Correctional  punishments  will 
e  lost  by  prescription  after  five  comnleted 
years,  counting  from  the  date  of  the  aecree 
or  judgment  given  in  the  last  resort,  or 
counting  from  the  day  when  the  judgment 
given  in  first  instance  could  no  longer  be 
contested  by  the  way  of  appeal" 

Article  96  provides:  "Prescription  of 
punishment  will  be  interrupted  by  tne  arrest 
of  the  convicted  person." 

The  Belgian  Code  of  Criminal  Procedure, 
article  476  (Des  Contumaoes)  provides: 
"If  the  accused  surrenders,  or  if  he  is 
arrested  before  the  punishment  is  extin- 
guished by  prescription,  the  sentence  im- 
posed par  contumace  and  the  proceedings 
taken  against  him  since  the  order  of  arrest 
or  the  order  to  re-present  himself,  will  be 
annulled  as  of  right,  and  the  proceedings 
will  ffo  on  with  regard  to  him  in  tiie  ordinary 
way." 

The  extradition  treaty  of  October  29th. 
1901^  between  the  United  Kingdom  ana 
Belgium  provides,  by  article  1,  for  the 
reciprocal  surrender  of  persons  accused  or 
convicted  of  larceny. 

Article  3,  s.  29,  provides :  "  .  .  .  In  no 
case  can  the  surrender  be  made  unless  the 
crime  shall  be  punishable  according  to  the 
laws  in  force  in  both  countries  with  regard 
to  extradition    .    .    ." 

Article  9  provides  :  "The  surrender  shall 
not  take  place  if,  since  the  commission  of 
the  acts  charged,  the  accusation,  or  the  con- 
viction, exemption  from  prosecution  or 
punishment  has  been  acquired  by  lapse  of 
time,  according  to  the  laws  of  the  country 
where  the  accused  shall  have  taken  refuge." 

Article  11  provides:  "If  the  individual 
claimed  should  be  under  process,  or  con- 
demned by  the  courts  of  the  country  where 
he  has  taken  refuge,  his  surrender  may  be 
deferred  until  he  shall  have  been  set  at 
liberty  in  due  course  of  law    .    .    /* 

The  Extradition  Act,  1870,  s.  3  (3)  pro- 
vides :  "  A  fugitive  criminal  who  has  &E»en 
accused  of  some  offence  within  English 
iurisdiction  not  being  the  offence  for  ivhich 
nis  surrender  is  asked,  or  is  undenB;oing 
sentence  under  any  conviction  in  the  United 
Kingdom,  shall  not  be  surrendered  until 
after  he  has  been  discharged,  whether  by 
acquittal  or  on  expiration  of  his  sentence  or 
otherwise." 

Section  10  provides:  "...  In  the 
case  of  a  fugitive  criminal  alleged  to  have 
been  convicted  of  an  extradition  crime,  if 
such  evidence  is  produced  as  (subject  to  the 

229 


THE  JUSTICE  OF  THE   PEACE. 


Bex  v.  governor  of  Brixton  Prison 
(Ex  parte  Auwera). 

provisions  of  this  Act)  would,  according  to 
the  law  of  England,  prove  that  the  prisoner 
was  convicted  of  such  crime,  the  police 
magistrate  shall  commit  him  to  prison,  but 
otherwise  shall  order  him  to  be  discharged. 
If  he  commits  such  criminal  to  prison,  he 
shall  commit  him  to  the  Middlesex  House 
of  Detention,  or  to  some  other  prison  in 
Middlesex,  there  to  await  the  warrant  of  a 
Secretary  of  State  for  his  surrender,  and 
shall  forthwith  send  to  a  Secretary  of  State 
a  certificate  of  the  committal,  and  such 
report  upon  the  case  as  he  may  think  fit.'' 

Section  11  provides:  "If  the  police 
magistrate  commits  a  fugitive  criminal  to 
prison,  he  shall  inform  such  criminal  that 
ne  will  not  be  surrendered  until  after  the 
exj^iration  of  fifteen  days,  and  that  he  has 
a  right  to  apply  for  a  writ  of  habeas  corpus. 
Upon  the  expiration  of  the  said  fifteen 
days,  or,  if  a  writ  of  habeas  corpus  is  issued, 
after  the  decision  of  the  court  upon  the 
return  to  the  writ,  as  the  case  may  be,  or 
after  such  further  period  as  may  be  allowed 
in  either  case  by  a  Secretary  of  State,  it 
shall  be  lawful  for  a  Secretary  of  State, 
by  warrant  under  his  hand  and  seal,  to 
order  the  fugitive  criminal  (if  not  delivered 
on  the  decision  of  the  court)  to  be  sur- 
rendered to  such  person  as  may  in  his 
opinion  be  duly  authorised  to  receive  the 
fug[itive  criminal  by  the  foreign  state  from 
which  the  requisition  for  the  surrender 
proceeded,  and  such  fugitive  criminal  shall 
oe  surrendered  accordingly    .    .    ." 

The  Attorney-General  (Sir  J,  Lawson 
Walton,  KC.)  (with  him,  S.  A,  T.  Row- 
latt\  snowed  cause.  —  The  applicant  has 
in  fact  been  convicted  in  Sietgium,  and 
therefore  there  is  no  ground  for  refusing  to 
extradite  him.  This  court  will  not  take  any 
notice  of  the  rule  of  prescription.  That  is 
a  point  which  must  be  raised  in  the  foreign 
country  on  the  applicant  being  sent  back 
there.  The  only  case  in  which  extradition 
can  be  refased  by  reason  of  the  operation  of 
some  prescriptive  rule  is  that  set  out  in 
article  9  of  the  Treaty^  viz.,  where  the 
exemption  has  been  acquired  by  the  laws  of 
the  country  where  the  accused  has  taken 
refuge.  Secondly,  there  is  a  question 
whether  the  prescriptive  period  has  in  fact 
expired.  It  would  have  expired  on  July 
9tb,  1906,  but  the  arrest  in  England 
suspended  the  operation  of  the  prescriptive 
penod.  "Arrest"  in  article  96  of  the 
Belgian  Penal  Code  may  pnma  facie  mean 
arrest  in  Belgium,  but  that  is  a  question  for 
the  Belgian  courts  and  may  depend  on  the 
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object    with    which    that   provision    was 
inserted  in  the  code. 

H,  W.  Bamett,  in  support.— There  is  no 
provision  in  the  treaty  that  surrender  shall 
not  take  place  where  the  crime  is  by  reason 
of  prescription  no  longer  punishable  in  the 
country  demanding  extradition,  because  it 
was  not  contemplated  that  Belgium  would 
ask  for  the  extradition  of  a  man  who  could 
not  be  punished.  By  article  92  of  the 
Belgian  renal  Code  the  crime  is  extin- 
guisned  when  five  years  have  elapsed. 
"Arrest"*'  in  article  96  must  mean  arrest  by 
an  officer  of  the  Belgian  law. 

The  extradition  order  of  March  9th,  1906» 
did  not  become  operative  until  February 
16th,  1907,  for  on  that  day  the  applicant 
walked  out  of  prison  a  free  man,  and  that 
was  after  the  prescriptive  period  had 
elapsed.  Section  29  of  article  3  of  the 
Treaty  shows  that  a  man  cannot  be  extra- 
dite unless  he  is  charged  with  something 
for  which  he  can  be  punished. 

Alverstone,  L.C.J.— This  rule  must  be 
discharged,  but  I  express  no  opinion  as  to 
the  proper  view  to  be  adopted  where 
proceedings  for  committal  for  extradition 
are  taken  after  the  lapse  of  such  a  i)eriod 
as  would  prevent  the  offence  from  being 
the  subject  of  punishment  in  the  foreign 
country.  That  does  not  arise  in  this  case, 
and  therefore  I  express  no  opinion  as  to 
what  decision  we  should  have  arrived  at  if 
effective  proceedings  had  not  been  taken 
till  after  the  lapse  of  five  years  from  the 
time  when  the  period  of  prescription  began  to 
run.  On  March  9th,  1906,  the  ma^trate'a 
order  of  committal  for  extradition  was 
made.  That  order  was  founded  upon  a 
warrant  which  was  issued  for  the  arrest  of 
the  applicant  as  far  back  as  August,  1903, 
but  was  not  made  effectual  till  February 
8th,  1906,  when  the  applicant  unfortunately 
also  became  the  subject  of  proceedings  for 
an  offence  committed  here.  An  order  of 
committal  for  extradition  was  rightly  made 
under  s.  10  of  the  Extradition  Act,  1870,  on 
March  9th,  1906,  and,  but  for  the  proceed- 
ings against  the  applicant  for  an  offence 
committed  in  this  countrv,  a  Secretary  of 
State  would  under  s.  11  have  ordered  the 
applicant  to  be  surrendered  to  the  Belgian 
authorities.  It  is  suggested  that  because 
more  than  five  years  have  now  elapsed 
since  the  commencement  of  the  suggested 
period  of  prescription,  the  order  for 
surrender  ought  not  to  be  made.  In  order 
to  decide  that  point  we  must  see  what  is  to 
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happen  if  a  prisoner  who  has  been  accused 
of  an  offence  in  England  is  committed  to 
prison  by  virtue  of  a  magistrate's  order  of 
committal  for  surrender  for  extradition. 
That  case  seems  to  roe  to  be  covered  by  the 
express  language  of  s.  3  (3)  of  the  Extradi^ 
tion  Act,  1870,  and  by  the  express  terms 
of  article  11  of  the  Treaty.  What  hap- 
pened was  that  on  the  same  day  on  which 
the  order  of  committal  for  extradition 
was  made,  the  applicant  was  committed 
for  trial  at  the  Central  Criminal  Court 
for  obtaining  money  by  false  pretences 
in  this  country,  and  he  was  convicted  and 
underwent  a  period  of  imprisonment  on 
the  exDiry  of  which  he  would  have  Deen 
allowed  to  go  free,  but  for  the  order  of 
committal  for  extradition.  Mr.  Bamett 
suggested  that  because  the  applicant  was 
momentarily  at  large  before  being  re- 
arrested, it  must  be  taken  that  a  Secretary 
of  State  cannot  order  his  surrender.  But 
when  one  looks  at  s.  3  (3)  of  the  Extradition 
Act,  1870,  and  at  article  11  of  the  Trea^, 
the  matter  seems  reasonably  clear.  Article 
11  shows  that  the  hi^h  contracting  parties 
to  the  Treaty  appreciated  that  the  law  of 
the  country  where  the  fugitive  had  taken 
refuge  might  have  to  be  enforced  before  his 
surrender.  For  these  reasons  I  do  not 
consider  what  is  the  effect  of  the  articles  of 
the  Belgian  Code  to  which  reference  has 
been  made,  as  I  am  not  prepared  to  say 
that  we  should  enter  into  any  question  as 
to  what  may  or  may  not  be  the  rights  of 
the  prisoner  when  he  is  sent  back  to 
Belgium,  though  it  may  be  for  the  Belgian 
courts  to  determine  the  meaning  of  the 
word  "arrest"  in  article  96  of  tne  Penal 
Code.  There  was  a  good  order  of  committal 
for  extradition  made  on  March  9th,  1906,  in 
respect  of  which  a  Secretary  of  State  might 
have  issued  an  order  of  surrender  at  the 
expiration  of  the  fifteen  days  mentioned  in 
e.  11  of  the  Extradition  Act^  1870,  and 
therefore  this  rule  must  be  discnarged. 

Darling,  J. — I  a^ree,  in  view  of  the 
particular  facts  of  this  case  and  especially 
m  view  of  the  dates.  But  I  wish  par- 
ticularly not  to  be  supposed  to  decide  a 
point  which  may  arise  as  to  the  meaning  of 
^arrest"  in  article  96  of  the  Belgian  P^nal 
Code.  But  for  the  order  of  the  dates  this 
case  would  give  rise  to  very  difficult  ques- 
tions and  I  should  not  desire  to  have  decided 
any  one  of  them. 

A.  T.  Lawrence,  J.— I  think  the  rule 
should  be  discharged.    It  is  admitted  that 
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lapse  of  time  had  not  afforded  the  prisoner 
any  exemption  when  the  order  of  committal 
for  extraaition  was  made  on  March  9th, 
1906.  That  order  has  been  in  force  from 
that  time  to  this,  and  it  has  been  merely 
suspended  by  the  operation  of  a  conviction 
here,  and  that  is  a  case  provided  for  by 
s.  3  (3)  of  the  Extradition  Act,  1870.  Any 
rights  the  prisoner  may  have  under  Belgian 
law  he  may  set  up  in  Belgium  and  they 
will  be  given  their  due  weight 

Bule  discharged. 

Solicitor  against  the  rule :  The  Director 
of  Public  Prosecutions. 

Solicitor  in  support  of  the  rule:  E.  W. 
Long. 
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March  26, 1907. 

(Before  Alvbrstonb,  L.C.J.,  Darling 
and  A.  T.  Lawrence,  JJ.) 

Evans  v.  Weatheritt. 

Sale  of  Food  and  Drugs  Acts  —  Milk 
prosecution  —  Defence  —  Written  war- 
ranty—Evidence in  writing  to  connect 
particular  consignment  with  warranty 
—Sale  of  Food  and  Drugs  Act,  1875 
(38  &  39  Vict.  c.  63),  ss.  9,  26. 

In  October^  1905,  the  appellant^  a  dairyman^ 
contracted  with  a  dairy  company  to 
purchase  from  them  the  whole  of  the 
milk  required  for  his  dairy  for  twelve 
months,  all  the  milk  being  toarranted 
pure  vnth  all  its  cream  as  received  from 
the  cow.  In  June,  1906,  a  consignment 
of  milk  wcLs  delivered  to  the  appellant 
by  the  dairy  company  voider  the  con- 
tract with  a  delivery  note  giving  the 
date  and  the  nam^  of  the  dairy  company 
as  consignors.  A  portion  of  ike  con- 
signment  was  sold  to  the  respondent^ 
and  on  analysis  was  fownd  to  be. 
deficient  in  milk  fat  to  the  extent  of  28 
per   cent.     On   a  prosecution   of  the 
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appellant  tmder  8,  9  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  for  selling  the 
milk  in  %t8  altered  state,  the  appellant 
relied  on  the  contract  of  October,  1905, 
CM  a  warranty  within  s.  25. 

Held,  that  cu  by  the  tenns  of  the  contract 
the  appellant  was  to  take  all  his  milk 
from  the  dairy  company  in  question, 
there  was  a  sufficient  connection  in 
writing  between  the  particular  consign- 
ment and  the  toarranty  to  constitute  the 
warranty  a  defence. 

Watts  V,  Stevens  (1906),  70  J.  P.  418 
discussed. 

Case  stated  by  Henry  Curtis  Bennett,  one 
of  the  magistrates  of  the  police  courts  of 
the  metropolis,  sitting  at  Lambeth,  in  the 
county  of  London  and  within  the  metro- 
politan police  district. 

The  appellant  was  summoned  on  August 
8th,  1906,  to  answer  a  complaint  made  by 
the  respondent,  James  Weatheritt,  sanitary 
inspector  to  the  council  of  the  metropolitan 
borough  of  Southwark,  the  proper  authority 
for  enforcing  within  the  borough  of  South- 
wark the  provisions  of  the  Sale  of  Food  and 
Drugs  Acts,  1875  to  1899,  for  that  the 
appellant  did  within  the  borough  of  South- 
wark, on  June  27th,  1906,  unlawfully  sell  to 
the  respondent  an  article  of  food,  to  wit, 
milk,  from  which  28  per  cent,  of  milk  fat 
had  been  abstracted,  so  as  to  affect  in- 
juriously its  quality,  substance  or  nature, 
without  making  disclosure  of  the  alteration, 
contrary  to  s.  9  of  the  Sale  of  Food  ana 
Drugs  Act,  1875  (38  <fe  39  Vict.  c.  63). 

I,  after  hearing  the  case,  convicted  the 
appellant  and  ordered  him  to  pay  a  fine  of 
£5  and  £2  4«.  Qd.  costs. 

At  the  hearing  of  the  said  complaint  the 
following  facts  were  admitted  or  proved  in 
evidence  before  me : 

(a)  The  sale  of  the  milk  and  the  analyst's 
certificate  were  admitted  by  the  appellant. 

j[b)  Within  the  period  prescribed  by  the 
said  Acts  the  appellant  duly  sent  to  the 
respondent,  who  duly  received  the  same, 
a  copy  of  a  contract,  dated  October  2nd, 
1905,  made  between  the  Great  Western 
and  Metropolitan  Dairies,  Limited,  of  9, 
Harrow  Road,  London,  as  vendors,  of  the 
one  part,  and  the  appellant,  as  purchaser,  of 
the  other  part. 

(c)  The  milk,  the  subject  of  the  proceed- 
ings, was  delivered  by  the  said  company's 
servant  at  12.15  p.m.  on  June  27th,  1906, 
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to  the  appellant  personally  under  and  by 
virtue  of  the  said  contract,  and  it  was  sold 
to  the  respondent  in  the  same  state  as  it 
was  received  by  the  appellant,  and  the  appel- 
lant had  no  reason  to  believe  at  the  time 
when  he  sold  it  that  the  mUk  was  otherwise 
than  was  required  to  be  delivered  to  him  by 
the  said  Great  Western  and  Metropolitan 
Dairies,  Limited,  under  the  said  contract 

(d)  At  the  time  the  said  milk  was  so 
delivered  to  the  appellant  as  aforesaid  there 
was  delivered  to  tne  appellant  by  the  said 
companv's  servant  a  delivery  note,  which  is 
set  out  below. 

It  was  contended  before  me  on  behalf  of 
the  respondent  that  the  warranty  contained 
in  the  said  contract  of  October  2nd,  1905, 
being  a  ^neral  warranty,  did  not  applv  to 
any  particular  consi^ment,  and  that  there 
was  nothing  in  writing  to  connect  the  said 
contract  and  warranty  with  the  particular 
consignment  of  June  27th,  1906,  as  the 
delivery  note  above  referred  to  whilst  it 
related  to  the  particular  consig[nment  did 
not  in  any  way  refer  to  the  said  contract 
and  warranty,  nor  was  there  anv  kind  of 
warranty  on  the  face  of  the  saia  delivery 
note  itself.  The  authority  relied  upon  by 
the  respondent  in  support  of  the  above 
contentions  was  the  case  of  Watts  v.  Stevens 
(1906),  70  J.  P.  418. 

On  behalf  of  the  appellant,  it  was  con- 
tended that  the  delivery  note  referred  to 
was  a  sufficient  document  in  writing  to 
connect  the  particular  consignment  of  June 
27th,  1906.  with  the  saia  contract  and 
warranty,  tnat  the  parties'  names  mentioned 
in  the  delivery  note  were  the  same  as  those 
of  the  parties  to  the  contract,  and  that  as  it 
was  proved  that  the  particular  consignment 
was  made  under  ana  by  virtue  of  the  said 
contract  it  followed  that  the  handing  to  the 
appellant  of  the  said  delivery  note  was  also 
something  done  under  and  by  virtue  of  the 
same  contract^  and  therefore  there  was  a 
sufficient  writing  to  connect  the  particular 
consignment  with  the  said  contract 

I  was  of  opinion  that  the  said  delivery 
note  was  not  a  sufficient  connection  in 
writing  of  the  particular  consignment  with 
the  said  contract,  and  that  therefore,  on  the 
authority  of  the  above-mentioned  case  of 
Watts  V.  Stevetis,  there  was  no  warranty 
covering  the  particular  consignment  I 
accordingly  convicted  the  appellant  and 
inflicted  a  fine  of  £5  with  £2  48.  6d  costs. 

The  question  upon  which  the  opinion  of 
this  honourable  court  is  desired  is.  whether 
I,  the  said  magistrate,  upon  tne  above 
statement  of  facts,  came  to  a  correct  deter* 
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mination  and  decision  in  point  of  law,  and, 
if  not,  what  should  be  done  in  the  premises  1 
Dated  October  17th,  1906,  at  Lambeth 
Police  Court. 

(Signed)        H.  Cubtis  Bennett, 
One  of  the  magistrates  of  the  police 
courts  of  the  metropolis. 

The  following  is  a  copy  of  the  contract : 

'*An  agreement  made  and  entered  into 
this  2nd  day  of  October  1905  between  John 
H(H)kins  as  representing  the  Great  Western 
and  Metropolitan  Dairies  (Limited)  of  9 
Harrow  Road,  Paddington,  W.,  and  herein- 
after called  the  vendor,  of  the  onepart,  and 
John  Evans  of  62  Darwin  Street,  Walworth, 
and  hereinafter  called  the  purchaser,  of  the 
other  part. 

"  The  purchaser  agrees  to  jpurchase  of  the 
vendor  the  whole  of  the  milk  required  for 
his  dairy  carried  on  at  52  Darwin  Street 
and  amounting  to  an  estimated  quantity  of 
about  16  barn  gallons  daily  for  12  months 
certain  from  the  1st  day  of  October  1905 
and  until  one  week's  notice  be  given  by 
either  side  to  terminate  this  agreement, 
such  notice  to  terminate  on  the  30th 
September  or  the  31st  March,  at  prices 
which  may  be  agreed  from  time  to  time  and 
endorsed  thereon. 

"The  first  prices  per  barn  gallon  of  8 
quarts  shall  be  as  follows,  viz. : 


"April  . 
May  -  - 
June  -  - 
July  -  - 
August  - 
September 


October  - 
November 
December 
January  - 
February  - 
March  -    - 


i/v. 

1/7; 

1/8 
1/8 


•      1/7: 


"All  milk  to  be  delivered  by  the  vendors 
at  the  purchaser's  address  in  a  sweet  pure 
and  saleable  condition  and  warranted  by 
them  pure  with  all  its  cream  as  received  from 
the  cow  but  no  responsibility^  will  be  taken 
by  the  vendors  after  the  delivery. 

"The  purchaser  hereby  agrees  to  accept 
the  milk  for  the  period  and  prices  named 
above  and  to  pay  for  same  by  regular 
fortnightly  payments  and  in  the  event  of 
the  purchaser  not  keeping  up  his  payments 
as  agreed  or  to  the  satisfaction  of  the 
vendors  the  vendors  shall  be  at  liberty  to 
cancel  this  agreement. 

"As  witness  our  hands  and  seals  this 
2nd  day  of  October  1905. 
"Signed  on  behalf  of 

"  The  Great  Western  and  Metro- 
politan Dairies  (Limited), 
"John  Hopkins, 
"  Managing  Director. 
'*  Purchaser's  signature, 

"John  Evans." 
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The  following  is  a  copy  of  the  delivery 
note: 

"9  Harrow  Road,  W. 

"  June  27th,  1906. 
"  Mr.  Evans, 

"  Please  receive  from  the  Great  Western 
and  Metropolitan  Dairies  (Limited)  whole- 
sale milk  contractors— 
Milk 
"  Morn.  Aft. 

11.4  5.4 

"D.  Edwards." 

The  Sale  of  Food  and  Drugs  Act,  1875, 
s.  9,  provides : 

"No  person  shall,  with  the  intent  that 
the  same  may  be  sold  in  its  altered  state 
without  notice,  abstract  from  an  article  of 
food  any  part  of  it  so  as  to  affect  injuriously 
its  quality,  substance,  or  nature,  and  no 
person  shall  sell  any  article  so  altered 
without  making  disclosure  of  the  idteration, 
under  a  penalty  in  each  case  not  exceeding 
twent3r  pounds." 

Section  25  provides : 

"If  the  defendant  in  any  prosecution 
under  this  Act  prove  to  the  satisfaction  of 
the  justices  or  court  that  he  had  purchased 
the  article  in  question  as  the  same  in  nature, 
substance,  and  quality  as  that  demanded  oi 
him  by  the  prosecutor,  and  with  a  written 
warranty  to  that  effect,  that  he  had  no 
reason  to  believe  at  the  time  when  he  sold 
it  that  the  article  was  otherwise,  and  that 
he  sold  it  in  the  same  state  as  when  he 
purchased  it^  he  shall  be  discharged  from 
the  prosecution,  but  shall  be  liable  to  pay 
the  costs  incurred  by  the  prosecutor,  unless 
he  shall  have  given  due  notice  to  him  that 
he  will  rely  on  the  above  defence." 

Avorj/y  K.C.  (Bailhache  with  him),  for 
the  appellant.  —  There  was  a  sufficient 
warranty  within  s.  25  of  the  Sale  of  Food 
and  Drugs  Act,  1875.  For  the  purposes  of 
an   action    for   breach    of   warranty    this 

E articular  delivery  of  milk  would  be  covered 
y  the  warranty.  All  the  milk  delivered 
under  the  contract  is  warranted,  and  the 
delivery  note  shows  by  its  date  that  this 
particular  delivery  was  made  under  the 
contract.  The  principle  of  the  decision  in 
Watts  V.  Stevensy  supra,  that  there  must  be 
a  connection  between  the  particular  milk 
sold  and  the  warranty  is  that  unless  the 
evidence  is  conclusive  that  the  particular 
consignment  of  milk  is  covered  by 
the  warranty  the  defendant  does  not 
bring  himself  within  s.  25.  In  Watts  v. 
Stevens,  supra,  the  warranty  did  not 
necessarily  cover  all  the  milk  supplied 
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under  the  cohtract.  The  real  qneBtion  is, 
whether  the  evidence  shows  that  the 
particular  sale  was  a  sale  of  milk  bought 
with  a  warranty  satisfying  the  words  of 
s.  25.  In  none  of  the  cases  in  which  it  has 
been  held  that  there  must  be  some  writing 
to  connect  the  transaction  with  the 
warranty  was  there  in  the  contract  any- 
thing which  on  the  face  of  it  sufBciently 
connected  the  transaction  in  question  with 
the  warranty.  Theywere  all  cases  in  which 
there  was  a  contract  or  a  warranty,  which 
on  the  face  of  it  might  or  might  not  apply 
to  the  sale  in  question.  If  Watts  v.  StevenSj 
mjfra^  laid  down  that  there  must  be  a 
written  d(>cument  connecting  the  sale  with 
the  warranty,  there  is  nothing  in  the  Act  to 
justify  such  a  decision.  If  such  a  written 
document  is  required,  the  delivery  note 
will  do,  but  I  prefer  to  put  the  case  on  the 
broader  ground.  When  Elliot  v.  Flicker 
{1901\  65  J.  P.  743 ;  [19011  2  K.  B.  817,  is 
really  looked  at  it  is  clear  that  in  that  case 
BioHAM,  J.,  only  meant  that  the  Act  is 
satisfied  if  there  is  a  written  warranty 
applying  to  the  milk  sold.  In  that  case  the 
charge  was  one  of  abstracting,  here  it  is  a 
charge  of  selling.  In  Harris  v.  Map  (1883). 
48  J.  P.  261  ;  12  Q.  B.  D.  97,  the  appet 
lant  did  not  show  that  he  had  a  specific 
warranty  from  his  vendor. 

;S^.  G.  Turner  (H.  Cowrtkope-Munroe  with 
him),  for  the  respondent.— There  is  no 
sufficient  writing  to  connect  the  particular 
milk  with  the  general  warranty.  I  rely  on 
the  judgment  of  Darling,  J.,  in  Watu  v. 
Stevens^  supra,  where  he  said:  "There  is 
good  reason  why  a  person  in  the  position  of 
the  respondent  should  not  be  permitted  to 
rely  on  the  terms  of  a  general  contract,  or 
warranty,  made  some  time  before  the  par- 
ticular goods  are  supplied.''  There  is  nothing 
on  the  face  of  the  aelivery  note  to  connect  it 
with  the  warranty.  If  the  original  vendor's 
milk  were  to  run  short,  the  whole  of  the 
appellant's  milk  could  not  be  supplied  from 
one  dairy.  The  object  of  the  legislature  was 
to  render  it  difficult  to  defraud  the  public 
(Harris  Y.Mav,  supra).  Watts  v.  Stevens, 
supra  which  hisus  been  a  useful  decision, 
should  not  be  rendered  nugatory.  The 
local  authorities  should  be  assisted  by 
requiring  a  definite  connection  between  the 
particular  milk  and  the  general  warranty. 

Avarffy  K.C.,  was  not  called  on  to  reply. 

Alvebstonb,  L.C.J.— I  think  that  the 

magistrate,  perhaps  not   unnaturally,  has 

erred  by  attaching  too  much  importance  to 

the  form  of  the  delivery  note  which  identifies 
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this  milk  as  having  come  from  the  Qreat 
Western  and  Metropolitan  Dairies.  He  has 
thought  that  we  meant  to  lay  down  m 
Watts  V.  Stevens,  supra,  when  we  held  that 
there  must  be  a  written  connection  between 
the  warranty  and  the  particular  parcel  of 
goods  (to  which  statement  I  entirely  adhereX 
that  that  written  connection  could  only  be 
proved  by  the  slip  or  delivery  note  sent 
with  the  particular  can  of  milk.  The  whole 
of  this  case  depends  on  the  construction  of 
s.  25  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  as  expounded  by  the  subsequent 
cases.  In  this  case,  the  summons  was  not 
for  abstracting  but  tor  selling,  and  the  only 
defence  relied  on  was  the  warranty.  I  do 
not  intend  to  go  a^ain  through  the  casesi 
which  have  given  tne  court  a  great  deal  ot 
trouble  from  Harris  v.  Map,  supra,  down- 
wards. I  accept  the  law  as  1  endeavoured 
to  lay  it  down  in  Watts  v.  Stevens,  supra. 
None  of  the  cases  to  which  reference  has 
been  made,  when  they  are  considered  from 
the  point  of  view  as  to  whether  there  was  a 
connection  between  the  ^neral  warranty 
and  the  particular  consignment,  conflict 
with  the  view  I  take  in  this  case,  that  the 
magistrate  attached  too  much  importance 
to  the  fact  that  the  delivery  note  annexed 
to  the  case  had  been  given.  In  Watts  v. 
Stevens^  supra,  Darling,  J.,  did  not  say 
that  writing  must  be  given  on  each  particular 
occasion.  It  must  be  a  writing  which  the 
court  sees  did  refer  to  the  particular  con- 
signment. I  pass  over  the  judgment  of 
Ridley,  J.,  because  he  differed  from  the  rest 
of  the  court  and  thought  that  there  was  suffi- 
cient connection  in  that  case.  I  did  not  and 
do  not  think  so.  I  said :  ''The  warranty 
referred  to  in  s.  25  does  not,  in  my  opinion, 
point  merely  to  a  general  ridit  of  action, 
out  to  a  specific  contract  applicable  to  the 
goods  in  question."  That  is  the  distinction 
I  intended  to  lay  down.  I  did  not  intend 
to  say  that  the  contract  could  only  be 
proved  by  a  particular  piece  of  paper 
fastened  to  the  can.  But  I  meant  to  say, 
and  I  now  say,  that  there  must  be  a 
particular  contract  that  must  apply  to  the 
goods  delivered.  I  dissented  from  Elliot  v. 
Filcker,  supra,  as  I  still  do,  in  so  far  as  it 
said  that  there  need  be  no  evidence  in 
writing  to  connect  the  milk  in  question 
with  the  warranty  relied  on.  I  pointed 
out  that  in  Irving  v.  Callow  Park  Dairy, 
(190$),  66  J.  P.  804, 1  did  not  mean  to  say 
that  Harris  v.  May,  supra,  was  wrong 
from  the  point  of  view  we  are  now  con- 
sidering, but  that  if  too  wide  a  construction 
was  put  upon  it,  it  could  not  be  supported. 
In  Watts  V.  Stevens,  supra,  after  nul  con- 
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sideration  of  the  authorities  taken  in  their 
order,  the  mie  was  laid  down  that  there 
most  be  some  writing  connecting  the  par- 
ticolar  consignment  with  the  warranty  on 
which  reliance  is  placed.  Appljr  that  to 
this  case,  and  assume  that  the  delivery  note 
had  been  lost  and  nothing  had  been  proved 
except  the  agreement  ana  the  receipt  of  the 
goods  from  the  Great  Western  and  Metro- 
politan Dairies.  It  is  not  suggested  that 
the  appellant  had  milk  from  other  people. 
The  agreement  shows  that  all  the  milk  he 
supplies  must  come  from  the  Great  Western 
and  Metropolitan  Dairies,  and  it  also  shows 
that  he  was  to  take  his  milk  from  them  in 
this  particular  month.  In  my  judgment, 
the  document  of  October  2nd,  1905,  is 
sufficient  on  the  face  of  it  to  mow  that 
there  was  a  written  connection  between 
this  particular  milk  and  the  warranty. 
Without  going  back  on  anything  laid  down 
in  WcUU  V.  Stevens^  suproy  1  think  that  the 
magistrate  has  fallen  into  error  bv  thinking 
that  the  written  connection  could  only  be 
proved  in  one  way.  I  agree  that  if  it  is 
necessary  for  the  appellant  to  rely  on  the 
delivery  note  by  itself  it  would  not  do,  but 
where  ne  takes  all  his  milk  from  one  dairy 
and  that  is  not  disputed,  and  where  he 
produces  the  contract  under  which  in  this 
particular  month  delivery  was  to  be  made 
on  those  terms,  every  condition  of  Watts  v. 
Stevens^  supra^  is  satisfied,  and  the  magis- 
trate ought  to  have  held  that  there  was  a 
defence  under  s.  26  of  the  Sale  of  Food  and 
Drugs  Act,  1875. 

Dabung,  J. — ^I  have  arrived  at  the  same 
conclusion,  not  without  some  difficulty.  In 
regard  to  what  some  of  the  cases  are,  it 
must  be  difficult  to  come  to  any  conclusion 
upon  the  sections  of  this  statute  in  accord- 
ance with  some  of  the  previous  judgments. 
It  appears  to  me  that  this  case  is  sufficiently 
different  in  its  facts  from  Watts  v.  Stevens, 
supra,  to  make  our  judgment  to-day  recon- 
cilable with  that  case.  In  Watts  v.  Stevens, 
supra,  the  warranty  was  contained  in  a 
letter  written  after  tne  date  of  the  contract, 
and  was  as  follows :  *'  I  guarantee  that  the 
milk  supplied  by  me  to  Mr.  Stevens  is 
perfectly  pure,  and  with  all  its  cream  as 
the  cow  gives  it."  That  might  have  b^n  a 
warranto  simply  relating  to  one  part  of  the 
milk  sold  to  tne  respondent,  and  the  case 
states  that  both  the  guarantor  and  the 
respondent  intended  it  to  be  a  continuing 
warranty.  But  there  was  nothing  on  the 
face  of  it  to  show  that  it  referred  to  more 
than  one  consignment  of  mil  k.  We  held  that 
there  must  be  some  connection  in  writing 
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between  the  particular  milk  sold  and  the 
warranty  relied  on.  We  held  there  was  no 
connection.  In  this  case  the  connection  is 
established.  The  appellant  took  his  milk 
from  Mr.  Hopkins,  the  managing  director 
of  the  Great  Western  and  Metropolitan 
Dairies,  under  a  contract  containing  these 
words:  '^  October  2nd,  1905.  The  purchaser 
agrees  to  purchase  of  the  vendor  the  whole 
of  the  milk  reouired  for  his  dairy  carried  on 
at  52,  Darwin  Street,  for  12  months  certain 
from  October  1st,  1905."  This  milk  was 
required  for  his  dairy  at  52,  Darwin  Street, 
and  sold  there,  and  unless  there  was  evidence 
that  he  had  oroken  his  contract  by  pur- 
chasing milk  elsewhere  (which  was  not 
suggested),  it  was  bound  to  be  supplied  by 
the  Great  Western  and  Metropolitan  Dairies, 
because  he  contracted  to  take  all  his  milk 
from  them.  I  do  not  say  that  the  delivery 
note  is  a  necessary  thing  as  proving  the 
connection  between  the  milk  supplied  and 
the  warranty.  I  do  not  think  it  is  necessary. 
The  fact  might  have  been  j^roved  in  another 
way,  but  I  think  that  it  is  more  valuable 
than  oral  testimony.  It  is  very  strong 
evidence  to  show,  and  it  is  admitted  that 
it  does  show,  that  the  milk  in  question  was 
milk  delivered  under  this  contract,  and  as 
the  contract  said  that  the  whole  of  it  was 
to  be  of  the  quality  guaranteed,  it  is  plain 
that  this  warranty  related  to  the  milk  in 
respect  of  which  these  proceedings  were 
taken.  I  am  conscious  that  something  I 
said  at  the  end  of  my  judgment  in  Watts  v. 
Stevens,  supra,  may  have  given  rise  to  some 
difficulty  on  tne  part  of  the  magistrate  in 
understanding  that  case.  After  I  dealt  with 
the  cases,  I  did  give  a  general  reason  why 
the  conclusion  to  which  we  came  might  be 
regarded  as  a  beneficial  one,  and  in  giving 
an  unnecessary  justification  for  the  action 
of  the  legislature  I  did  use  words  which 
might  mislead.  It  seems  to  me,  however, 
that  the  connection  here  is  sufficiently 
established  to  satisfy  any  rule  that  we  laid 
down  in  that  case  or  in  any  other,  and  I 
therefore  agree  with  the  judgment  of  my 
lord. 

A.  T.  Lawbjencb,  J.— I  think  the  essential 
difference  between  this  case  and  Watts  v. 
Stevens,  supra,  is  that  in  that  case  it  was 
found  as  a  fact  by  the  justices  that  the 
milk  which  was  sold  to  tne  appellant  had 
not  been  purchased  with  any  warranty, 
except  in  so  far  as  the  letter  of  August  5th, 
1905,  constituted  a  warranty  of  that  milk. 
That  letter  was  given  after  the  making  of 
the  contract  of  purchase,  and  it  was  there- 
fore held  that  there  must  be  some  written 
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connection  between  the  two  documents. 
That  was  applying  the  ordinary  principles 
of  construction  to  those  documents,  and  was 
the  salutary  application  of  the  stringency  of 
the  law  on  that  subject.  But  in  this  case  it 
IB  found  that  the  milk  was  delivered  by  the 
company|s  servant  to  the  appellant  "  under 
and  oy  virtue  of  the  said  contract,"  ».«.,  the 
contract  of  sale  of  the  whole  of  the  milk 
required  for  the  appellant's  dairy,  and  it 
contains  an  express  warranty  that  it  is  pure 
with  all  its  cream  as  received  from  the  cow. 
Those  two  findings  seem  to  me  to  make  a 
clear  distinction  between  this  case  and 
WatU  V.  SteveMj  supra.  When  I  look  at 
B.  25  of  the  Sale  of  Food  and  Drugs  Act, 
1875, 1  am  unable  to  construe  it  in  any  wajy 
that  will  not  make  this  warranty  in  this 
contract  of  sale  a  written  warranty  given 
with  the  contract  of  purchase.  It  is  a  pur- 
chase of  the  article  in  question  as  the  same 
in  nature,  substance  and  quality  as  that 
demanded  by  the  prosecutor,  and  with  a 
written  warranty  to  that  effect  It  is 
impossible  to  give  a  meaning  to  those  words 
without  holding;  that  they  are  satisfied  by 
the  facts  of  this  case.  It  may  be  that  the 
l^slature  mig^ht  think  proper  to  ^ve 
further  protection  to  consumers  of  milk, 
but  as  the  matter  stands  at  present  it  seems 
to  me  that  the  appellant  is  entitled  to 
succeed. 

Appeal  allowed. 

Solicitor  for  the  appellant:  John  T. 
Lewis. 

Solicitor  for  the  respondent :  Q.  C. 
Topham. 
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March  25,  26, 1907. 

(Before  Alvbestone,  L.C.J.,  Dabunq  and 
A.  T.  Lawrence,  J  J.) 

Pbarce  v.  Maidenhead  Corporation. 

• 

Public  health  — Private  street  works  — 
Apportionment  —  Objections  —  Deter- 
mination by  court  of  summary  juris- 
diction—Ri^t  of  appeal  to  quarter 
sessions  —  Public  Health  ActT  1875 
(38  &  39  Vict.  c.  55),  s.  269— Private 
Street  Works  Act,  1892  (55  &  56  Vict 
c.  57),  ss.  1,  6,  7  and  8. 

If  an  oumer  of  premises  shown  in  a  pro- 
visional appoHionment  cu  liable  to  be 
charged  vnth  any  part  of  the  expenses 
qf  executing  works  under  the  Private 
Street  Works  Act,  1892,  olnects  to  the 
proposals  under  s,  7  of  the  Act,  and  the 
urban  authority  applies  to  a  court  of 
summary  jurisaictton  to  determine  the 
matter  of  such  objections,  he  has  a  right 
of  appealing  from  such  determination 
to  auarter  sessions  under  s.  269  of  the 
Public  Health  Act,  1875,  as  s.  1  of 
the  Private  Street  Works  Act,  1892, 
provides  that  it  is  to  be  eonstnied  as 
one  with  the  Public  Health  Acts, 

Case  stated  by  the  justices  of  the  court 
of  genenJ  quiurter  sessions  of  the  peace 
in  and  for  tne  county  of  Berks,  holden  at 
Beading  on  the  2nd  day  of  July,  1906. 

1.  The  appellant  is  the  owner  of  certain 
premises  fronting,  a4Joininff  or  abutting  oa 
certain  private  streets  within  the  borough 
of  the  respondents,  and  known  as  Upper 
and  Lower  Oarden  Cottages. 

The  respondents  in  the  month  of  February, 
1893,  duly  adopted  the  Private  Street 
Works  Act,  1892  (55  &  56  Vict  c.  57). 

2.  On  the  5th  day  of  February,  1906| 
the  respondents  duly  passed  a  resolutioii 
that  the  said  private  streets  amongst  others 
should  be  sewered,  levelled,  paved,  metalled, 
flagged,  channelled,  and  made  good,  and 
that  the  expenses  to  be  incurred  in 
executing  the  said  several  works  should 
be  apportioned  on  the  premises  of  the 
appellant  amongst  others. 

At  the  same  meeting  the  respondents 
approved   the    plans,    specifications,    and 
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provisioDal  apportionment  of  the  borough 
surveyor  for  the  said  works.  Due  notice 
was  given  in  accordance  with  law  of  the 
said  resolution  and  a  copy  thereof  was 
served  on  the  appellant  on  the  9th  day  of 
February,  1906. 

3.  On  the  23rd  day  of  February,  1906, 
the  appellant  gave  to  the  respondents  due 
notice  of  objection  on  the  ground  that  the 
proposed  works  were  unreasonable  and  the 
estimated  exi)enses  excessive. 

4.  On  the  17th  day  of  April,  1906,  the 
respondents  duly  gave  notice  that  the 
justices  of  the  peace  for  the  said  borough 
would  determine  the  matter  of  the  said 
objection  on  the  14th  day  of  May,  1906. 

5.  On  the  14th  day  of  May,  1906,  the  said 
justices  sitting  in  the  borough  police  court, 
Maidenhead,  duly  heard  the  application 
and  the  objection  made  as  aforesaid  by 
the  appellant,  and  ordered  that  the  said 
resolution,  plans  and  provisional  apportion- 
ment be  upneld  and  confirmed,  and  further 
ordered  the  appellant  to  pay  to  the  clerk  of 
the  court  the  sum  of  8«.  for  costs  forthwith. 

6.  On  the  18th  day  of  May,  1906,  the 
appellant  gave  notice  of  appeal  against  the 
said  order  of  the  justices  dated  the  14th 
day  of  May,  1906,  on  the  ground  that  the 
proposed  works  were  unreasonable  and  the 
estimated  expenses  excessive. 

The  appecd  came  on  for  hearing  before 
the  genersd  quarter  sessions  of  the  peace  in 
and  for  the  county  of  Berks,  holden  at 
Reading  on  the  2nd  day  of  July,  1906. 

7.  It  was  contended  for  the  respondents 
on  a  preliminary  objection  to  the  hearing 
of  the  appeal  that  no  such  appeal  lay  from 
the  order  of  justices  sitting  to  determine 
the  matter  of  objection  on  an  application 
made  as  aforesaid  under  the  Private  Street 
Works  Ac^  1892,  for  the  following  among 
other  reasons :  that  there  was  no  provision 
in  the  said  Act  or  otherwise  giving  the 
appellant  the  right  of  appeal,  and  that  such 
right  of  appeal  would  be  inconsistent  with 
the  special  powers  given  to  the  justices 
under  the  said  Act. 

8.  It  was  contended  for  the  appellant 
that  an  appeal  lay  from  the  said  order  of 
the  justices  to  the  court  of  the  general 
quarter  sessions  of  the  peace. 

9.  The  court  of  quarter  sessions  over- 
ruled the  objection  of  the  respondents, 
and  after  hearing  the  case  on  the  merits 
allowed  Uie  appeal  subject  to  a  special  case 
to  be  stated  tor  the  opinion  of  the  King's 
Bench  Division  of  the  High  Court  of 
Justice. 

10.  The  question  for  the  opinion  of  the 
court  is,  wneUier  an   appeal  lies  to  the 
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general  quarter  sessions  of  the  peace  from 
an  order  of  justices  made  on  an  application 
and  on  the  hearing  of  objections  under  s.  8 
of  the  Private  Street  Works  Act,  1892. 

If  the  court  should  be  of  opinion 
that  the  court  of  quarter  sessions  was 
wrong  in  deciding  that  an  appeal  would  lie 
from  such  an  order,  then  the  order  of  the 
court  of  quarter  sessions  allowing  the 
appeal  is  to  oe  quashed  and  the  appeal  is  to 
be  dismissed  with  costs. 

If  the  court  should  be  of  opinion  that  the 
said  decision  of  the  court  of  quarter 
sessions  was  right,  then  the  said  order  of 
the  court  of  Quarter  sessions  is  to  stand. 

Settled  and  approved  as  altered  by  me. 

(Signed)       R.  B.  D.  Acland, 

Vice-chairman  of  quarter  sessions 

for  the  county  of  Berks. 

18/9/06. 

The  Public  Health  Act,  1875,  s.  269, 
provides  :  "Where  any  person  deems  him- 
self aggrieved  bv  any  rate  made  under  the 
provisions  of  this  Act,  or  by  any  order 
conviction  judgment  or  determination  of  or 
bv  any  matter  or  thing  done  by  any  court 
of  summary  jurisdiction,  such  i)erson  may 
appeal  therefrom,  subject  to  the  conditions 
and  regulations  following :  (1)  The  appeal 
shall  be  made  to  the  next  court  of  quarter 
sessions    .    .    ." 

The  Private  Street  Works  Act,  1892,  s.  1, 
provides  :   "  This  Act  may  be  cited  as  the 
Private  Street  Works  Act,  1892,  and  shall  * 
be  construed  as  one  with  the  Public  Health 
Acts.    .    .    ." 

Section  6  (1)  provides:  "Where  any 
street  or  part  of  a  street  is  not  sewered, 
levelled,  paved,  metalled,  flagged,  chan- 
nelled, made  good,  and  lighted  to  the 
satisfaction  of  the  urban  authority,  the 
urban  authority  may     .      .  resolve 

.  .  .  to  sewer  .  .  .  such  street  .  .  .  and 
the  expenses  .  .  .  shall  be  apportioned 
...  on  the  premises  fronting,  adjoining, 
or  abutting    ..." 

By  s.  7  any  owner  of  any  premises  shown 
in  a  provisional  apportionment  as  liable  to 
be  char^  with  any  part  of  the  expenses 
may  object  to  the  proposals  of  the  urban 
autnority  on  certain  grounds. 

Section  8  (1)  provides:  "The  urban 
authority  .  .  .  may  apply  to  a  court  of 
summary  jurisdiction  .  .  .  and  .  . 
such  court  may  proceed  to  hear  and 
determine  the  matter  of  all  such  objec-* 
tions.    .    .    ." 

GecU  WcUshy  for  the  appelant.— There  is 
no  appeal  to  quarter  sessions  except  by 
statute.    The  respondents  contend  that  as 
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8.  1  of  the  Private  Street  Works  Act,  1892, 
enacts  that  the  Act  shall  be  construed  as 
one  with  the  Public  Health  Acts,  the  right 
of  appeal  given  by  s.  269  of  the  Public 
Health  Act,  1875,  applies.  But  s.  1  applies 
only  to  qnestions  of  construction,  not  to 
matters  or  machinery.  Although  s.  2  of  the 
Public  Health  Acts  Amendment  Act,  1890, 
sa^s  that  the  Act  shall  be  construed  as  one 
with  the  Public  Health  Acts,  yet  s.  7  (c) 
expressly  gives  a  right  of  appeal  to  quarter 
sessions.  The  mere  fact  therefore  that  the 
two  Acts  are  to  be  construed  together  is 
not  sufficient  to  give  a  right  of  appeal.  I 
rely  on  the  dictum  of  Alverstone,  L.C.  J., 
in  ffayles  v.  Sandoton  Urban  District 
Council  {1902\  67  J.  P.  177,  at  p.  179 : 
[19081 1  K  B.  169,  at  p.  175,  where  he  said 
that  the  Act  of  1892  gave  no  appeal  to  the 
Local  Qovemment  Board.  Such  an  appeal 
was  given  by  s.  268  of  the  Public  Health 
Act,  1875,  and  if  that  right  of  appeal 
does  not  apply  under  the  Act  of  1892, 
neither  does  the  appeal  to  quarter  sessions 
which  was  given  oy  s.  269  of  the  Act  of 
1875.  By  parity  of  reasoning  the  remarks 
of  Bruce,  J.,  m  Tra/seyv,  Pretty  (1901\ 
65  J.  P.  196 ;  [1901]  1  K.  B.  444,  apply  to 
this  case.  The  respondents  must  say  that 
this  is  an  order  made  under  the  Public 
Health  Act,  1875,  for  otherwise  there  is  no 
right  of  appeal.  In  order  that  an  order 
made  under  the  later  Act  may  be  an  order 
made  under  the  earlier,  the  Acts  must  be 
one  for  all  purposes,  but  the  legislature  has 
not  said  so. 

H.  M.  Sturges  (S.  L.  Porter  with  him), 
for  the  respondents,  having  referred  to 
s.  1  of  the  Private  Street  Works  Act,  1892, 
was  stopped. 

Alverstone,  L.C.J.— There  is  no  doubt 
that  the  question  raised  is  one  of  import- 
ance, ana  it  is  only  by  looking  at  the 
legislation  broadly  and  as  a  whole  that  one 
can  give  the  right  decision  in  this  matter. 
The  court  of  quarter  sessions  have  held 
that  they  have  power  to  entertain  an  appeal 
against  an  order  made  under  s.  8  of  the 
Private  Street  Works  Act,  1892.  It  is  true, 
as  I  have  pointed  out  in  more  than  one 
case,  that  before  the  passing  of  that  Act  the 
only  remedy  in  respect  of  any  proceedings 
in  regard  to  private  street  works  under 
B.  150  of  the  Public  Health  Act,  1875,  was 
to  wait  till  the  work  was  done  and  then 
to  appeal  to  the  Local  Government  Board 
under  s.  268  of  that  Act  Now  ft  would 
have  been  possible  for  the  legislature,  when 
it  passed  the  Private  Street  Works  Act 
1892,  to  have  provided  that  the  decision  of 
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the  court  of  summary  jurisdiction  in  respect 

of  any  one  of  the  several  heads  of  s.  7  of 

the  Act  should  be  final  and  conclusive  and 

not  the  subject  of  appeal.    I  pointed  out  in 

Hayles  v.  Sandown  urban  District  Council^ 

iupray  that  s.  7  of  the  Private  Street  Works 

Act,  1892,  gave  frontagers  valuable  rights 

of  objection  which  they  did  not  possess 

before  the  Act  was  passed.    Ail  the  matters 

referred  to  in  that  section  can   now  be 

inquired  into  before  the  work  is  done.    As 

to    one    of    those   matters,    namely,    the 

question  whether  a   street   is  a  highway 

repairable  by  the  inhabitants  at  large,  it 

was   held    in    WahdUld    Corporation    v. 

Cooke  (1903\  68  J.  P.  225  ;  [1904]  A.  C.  31, 

that  the  decision  of  a  court  of  summary 

jurisdiction  was  conclusive  as  against  other 

parties  and  a  sort  of  judgment  in  rem.    If 

that  is  so,  it  makes  it  extremely  important 

that  unless  it  is  taken  away  there  should  be 

a  right  of  appeal.    There  are  no  words  in 

s.   8  which  make  the  decision  final  and 

conclusive,  and  there  are  no  words  from 

which  it  can  be  fairly  concluded  that  an 

order  made  under  that  section  was  intended 

when  made  to  be  different  from  the  orders 

which  may  be  made  by  a  court  of  summary 

jurisdiction  under  the  Public  Health  Act, 

1875.    It  is  true  that  the  Private  Street 

Works  Act,  1892,  is  an  adoptive  Act,  but  it 

is  to  be  construed  as  one  with  the  Public 

Health  Acts,  and  it  is  an  Act  to  amend  the 

Public  Health  Acts  in  relation  to  private 

street   improvement   expenses.     Therefore 

I  think  that  this  being  an  oxder  made  on 

summary  proceedings  we  have  to  consider 

whether  there  is  any  reason  why  it  ^ould 

not   be   held  to  be  such  an  order  as  is 

referred  to  in  s.  269  of  the  Public  Health 

Act,  1875.    The  legislature  has  not  specially 

dealt  with  these  orders  under  s.  8  of  the 

Act  of  1892,  by  referring  to  them  as  matters 

which  cannot  be  questioned  any  further. 

Therefore  the  natural  conclusion  seems  to 

me  to  be  that  as  Parliament  has  attracted 

to  this  Act  of  1892  all  the  provisions  of  the 

Public  Health  Acts,  and  has  amended  the 

Public  Health  Acts  by  the  Act  of  1902^ 

special  language  would  oe  required  to  take 

away  the  ridbt  of  appeal  given  by  s.  269  of 

the  Public  Health  Act,  1875.    Therefore  I 

think  that  the  decision  of  quarter  sessions 

that  there  is  a  right  of  appeal  was  right 

As   to   the   passage   in   mv  judgment  in 

Hayles  v.  Sandown  Urban  District  Council^ 

suproy  in  which  I  said  :  ^'  It  is  true  that  the 

Act  does  not  give  any  right  of  appeal  to 

the  Local  Qovernment  Board,  but   other 

valuable  rights  and  powers  are  given  in 

substitution/'  I  did  not  mean  to  say  that  of 
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necessity  the  right  of  appeal  to  the  Local 
Govermnent  Board  was  taken  away.  The 
matter  was  not  before  me,  and  I  onght  to 
have  spoken  of  "  fresh  rights  and  powers  " 
insteaa  of  using  the  word  "substitution." 
I  am  of  opinion,  that  in  view  of  the  frame 
of  the  Act  of  1892  it  becomes  a  part  of  the 
Public  Health  Acts,  and  I  see  no  reason 
why  an  appeal  to  quarter  sessions  should 
not  lie. 

Darling  and  A.  T.  Lawrence,  JJ., 
concurred. 

Appeal  dismissed.    Leave  to  appeal. 

Solicitor  for  the  appellant  :  A.  B. 
Sanders,  for  T.  W.  Stuchbery,  Maiden- 
head 

Solicitor  for  the  respondents :  Edgar  F. 
Jarvis,  for  Weed  and  Mason,  Maidenhead. 
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March  26, 1907. 

(Before  Alvbrstone,  L.C. J.,  Darling  and 
A.  T.  Lawrence,  JJ.) 

Field  &  Sons  v,  Southwark  Borough 
Council. 

Public  health— Nuisance— Water  supply— 
"Owner"— Public  Health  (London)  Act, 
1891  (64  k  65  Vict.  c.  76),  ss.  4  (1),  (3)  (a), 
48  (1),  141. 

The  appellanis,  who  were  possessed  for  a 
term  of  pears  of  a  hoiue  and  premises 
in  Black/rtars  Boady  let  them  to  one 
J.  B,j  with  a  covenant  hy  J,  B.,  not  to 
sublet  without  their  consent,  J,  B,^ 
without  their  consent^  sublet  each  floor 
to  a  separate  temmt.  The  water  supply 
of  the  house  would  have  been  sujktent 
%/  it  had  been  in  the  occupation  of  one 
tenomty  but  the  only  vklUt  supply 
availoMe  for  the  tenant  qf  the  topjoor 
was  that  provided  by  a  tap  in  the  yard, 

Ueld,  that  no  order  could  be  made  against 
the  appellants  as  owners  under  s,  48  of 
the  Fublic  Health  {London)  Act,  1891, 
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to  abate  the  nuisance  of  there  being  an 
insufficient  supply  for  the  top  floor, 
since  it  could  not  be  treated  oa  an  occu- 
pied  house  for  the  purposes  of  s,  48  of 
the  Public  Health  {London)  Act,  1891, 
as  the  words  "  occupied  house  "  in  that 
section  mean  a  " structure  as  let"  and 
since  even  if  it  could  be  so  treated  the 
appellants,  not  being  in  receipt  of  the 
rackrent,  were  not  owners  vnthin  the 
Act, 

Case  stated  by  the  undersigned,  one  of 
the  magistrates  of  the  police  courts  of  the 
metropolis. 

At  the  Tower  Bridge  Police  Court  a  com- 
plaint was  preferred  bv  Alfred  Long,  chief 
sanitary  inspector,  on  behalf  of  the  council 
of  the  borough  of  Southwark  (hereinafter 
called  the  respondents),  and  being  the 
sanitary  authority  of  the  said  borough 
under  the  Public  Health  (London)  Act, 
1891,  against  Messrs.  Field  &  Sons  (herein- 
after called  the  appellants),  as  the  owners 
of  the  premises  situate  at  and  being  No.  151, 
Blacktriars  Road,  in  the  said  borough^  that 
at  the  said  premises  the  following  nuisance 
existed  after  notice  of  the  same  had  been 
duly  served  upon  them  by  the  respondents, 
to  wit,  that  the  water  supply  to  tne  house 
was  insufficient,  there  being  none  on  the  top 
floor,  and  that  they  did  unlawfully  make 
default  in  comjplyin^  with  the  requisitions 
of  the  said  notice  within  the  time  specified, 
and  that  the  said  nuisance  was  caused  by 
the  act,  default  or  sufferance  of  the  said 
owners  contrary  to  the  provision  in  that 
behalf  of  the  Public  Health  (London)  Act, 
1891,  which  complaint  was  heard  by  me  on 
the  25th  day  of  July,  1906,  when  I  ordered 
the  appellants,  within  fourteen  days  from 
the  service  of  the  order  according  to  the 
said  Act,  to  abate  the  aforesaid  nuisance, 
and  to  pay  forthwith  to  the  said  Alfred 
Long  the  sum  of  6s,  for  costs. 

Upon  the  hearing  of  the  said  complaint 
the  following  facts  were  proved  or  admitted 
before  me : 

The  appellants  are  possessed  for  a  term 
of  years  of  the  house  and  premises  known 
as  161,  Blackfriars  Road,  aforesaid.  The 
said   house   consists  of   three  floors,    the 

ground  floor,  the  first  floor  and  the  second 
oor.  The  water  supply  to  the  said  house 
was  provided  by  tliree  taps,  one  in  the 
basement,  one  in  the  yard,  and  one  on  the 
first  floor.  There  are  also  two  w.c's  with 
water  laid  on,  one  in  the  yard  and  one  on 
the  ground  floor.  By  an  agreement  in 
writing,  dated  February  24tn,  1905,  the 
appellants  let  the  said  house  and  premises 
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from  March  26tb,  1906,  to  one  John  Brown 
at  a  rent  of  £60  per  annum,  payable  quar- 
terly, and  the  said  John  Brown  apeecT  not 
to  assign,  underlet  or  part  with  the  posses- 
sion of  the  premises  without  the  consent  in 
writing  of  tne  appellants,  such  consent  not 
to  be  unreasonably  withheld.  The  said 
John  Brown  at  all  material  times  let  each 
floor  of  the  said  house  to  a  separate  tenant 
retaining  only  a  workshop  at  the  back  of 
the  saidnouse  for  his  own  occupation.  The 
only  water  supply  available  for  the  tenant 
of  the  top  floor  was  that  provided  by  the 
tap  in  the  yard. 

On  the  part  of  the  appellants  it  was  con- 
tended that  the  water  supply  to  the  said 
house  was  sufiicient  if  the  said  house  had 
remained  in  the  occupation  of  a  single 
tenant,  and  that  the  letting  of  the  house  in 
separate  floors  or  tenements  was  the  act  of 
the  said  John  Brown  in  breach  of  his  agree- 
ment with  the  appellants,  and  that  the 
nuisance  complained  of  was  not  caused  bv 
the  act,  default  or  suflferance  of  the  appel- 
lants, and  that  the  said  John  Brown  was 
the  person  b^  whose  act,  default  or  suffer- 
ance the  nuisance  arose,  and  he  could  be 
found,  and  that  the  nuisance  did  not  arise 
from  any  want  or  defect  of  a  structural 
character.  The  appellants  further  con- 
tended that  if  the  second  or  top  floor  of  the 
said  house  being  let  to  a  separate  tenant 
constituted  the  said  separate  or  top  floor 
an  occupied  house  witnin  the  meaning  of 
s.  48  of  the  Public  Health  (London)  Act, 
1891,  then  the  appellants  were  not  in  the 
circumstances  aforesaid  the  owners  of  such 
occupied  house  within  the  meaning  of  the 
said  Act. 

On  the  part  of  the  respondents  it  was 
contended  that  notwithstanding  that  each 
floor  was  let  as  a  separate  tenement  the 
said  premises  constituted  an  occupied  house 
within  the  meaning  of  the  said  section,  and 
that  the  said  nuisance  existed  thereat: 
that  as  the  alleged  breach  of  agreement  haa 
been  permitted  bv  the  appellants  they  were 
Uie  persons  by  whose  act,  default  or  suffer- 
ance the  said  nuisance  arose  or  continued, 
and  were  within  the  meaning  of  the  saia 
Act  owners  of  the  premises  on  which  the 
said  nuisance  arose  and  existed. 

I  held  that  althoueh  the  water  supply  of 
the  said  house  would  have  been  sumcieut  if 
the  said  house  had  been  in  the  occupation 
of  one  tenant  only,  yet  the  top  floor  being 
let  separately  the  supply  of  water  was  not 
proper  or  sufficient,  and  I  further  held  that 
the   want  or  defect  was  of  a   structural 
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character,  and  that  the  appellants  were  the 
owners  of  the  said  house,  and  I  made  the 
order  aforesaid. 

I  further  held  in  the  alternative  that  if 
I  was  wrong  in  holding  that  a  nuisance  had 
been  committed  upon  the  whole  of  the 
said  premises  then  the  said  top  floor  being 
let  as  a  separate  tenement  was  an  occupied 
house  within  the  meaning  of  s.  48,  and  was 
insufficiently  supplied  with  water  so  as  to 
constitute  a  nuisance. 

The  question  on  which  the  opinion  of 
the  court  is  desired  is,  whether  upon  the 
above  statement  of  facts  I  came  to  a  correct 
determination  and  decision  in  point  of  law, 
and  if  not,  what  should  be  done  in  the 
premises. 

Dated  the  30th  day  of  October,  1908. 

(Signed)       Ceoil  Chapman, 
One  of  the  magistrates  of  the  police 
courts  01  the  metropolis. 

The  Public  Health  (London)  Act,  1891, 
a.  4  (1),  provides :  "  On  the  receipt  of  any 
information  respecting  the  existence  of  a 
nuisance  liable  to  be  dealt  with  summarilv 
under  this  Act  the  sanitary  authoritjr  shall, 
if  satisfied  of  the  existence  of  a  nuisance, 
serve  a  notice  on  the  person  by  whose  act, 
default,  or  sufferance  the  nuisance  arises  or 
continues,  or,  if  such  person  cannot  be 
found,  on  the  occupier  or  owner  of  the 
premises  on  which  the  nuisance  arises, 
requiring  him  to  abate  the  same  within  the 
time  specified  in  the  notice,  and  to  execute 
such  works  and  do  such  things  as  may  be 
necessary  for  that  purpose,  and,  if  the 
sanitary  authority  think  it  desiraole  (but 
not  otherwise)  specifying  any  works  to  be 
executed." 

Section  4  (3)  (a)  provides :  "  .  .  . 
where  the  nuisance  arises  from  any  want 
or  defect  of  a  structural  character,  or  where 
the  premises  are  unoccupied,  the  notice  shall 
be  served  on  the  owner.^ 

Section  48  (1)  provides :  "  An  occupied 
house  without  a  proper  and  sufficient  supply 
of  water  shall  be  a  nuisance  liable  to  be 
dealt  with  summarily  under  this  Act,  an<L 
if  it  is  a  dwelling-house,  shall  be  deemed 
unfit  for  human  habitation." 

Section  141  provides :  ^.  •  .  The  expres- 
sion 'owner'  means  the  person  for  the  time 
being  receiving  the  rackrentof  the  premises 
in  connection  with  which  the  word  is  used, 
whether  on  his  own  account  or  as  agent  or 
trustee  for  any  other  person,  or  who  would 
so  receive  the  same  if  such  premises  were 
let  at  a  rackrent." 
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W,  de  B.  Herbert  {Chester  Jones  with  him), 
for  the  appellants.— If  these  floors  are 
separate  tenements  we  are  not  the  owners 
as  we  do  not  receive  the  rackrent.  If  the 
whole  building  constitutes  one  tenement, 
there  is  a  proper  water  supply. 

Avory,  K.C.  (Courthope-Munroe  with 
him),  for  the  re8pondents.^The  question 
whether  a  particular  occupied  house  has  a 
proper  water  supply  is  a  question  of  fact  for 
the  ma^trate.  He  must  take  into  account 
all  the  circumstances.  If  the  magistrate  is 
right  in  his  finding  of  fact  the  defect  must 
be  one  of  a  structural  character  within 
8.  4  (3)  (a).  Where  the  improvement  of  the 
premises  is  in  question  the  legislature  has 
said  that  the  owner  and  not  the  tenant  shall 
bear  the  expense. 

Herbert  was  not  called  on  to  reply. 

Alverstons,  L.C.  J.— I  do  not  think  that 
the  magistrate's  decision  can  possibly  be 
supported.  I  very  much  doubt  whether 
the  magistrate  has  considered  the  real  and 
proi)er  question,  and  in  coming  to  the  con- 
clusion that  his  decision  cannot  be  supported 
I  do  so  mainly  on  the  ground  that  ne  has 
mixed  up  two  different  matters  and  has  not 
regarded  the  different  state  of  things  which 
maj  arise  in  consequence  of  those  two 
different  matters.  The  appellants  have  let 
the  house  to  a  man  named  Brown  on  the 
terms  that  he  was  not  to  sublet  the  pre- 
mises without  leave,  and  while  not  ex- 
pressing any  opinion  as  to  whether  there 
was  evidence  of  waiver  or  ansrthing  of  that 
kind,  I  observe  that  there  is  no  finding  that 
th^  assented  to  the  subletting  by  Brown, 
or  that  they  were  in  receipt  of  the  sub- 
rents  in  respect  of  any  of  the  sublettings, 
and  if  they  are  going  to  be  hit  as  owners 
they  are  not  the  persons  receiving  the  rack- 
rent  if  the  top  floor  is  to  be  treated  as 
separate  premises.  The  magistrate  has 
found  that  although  the  water  supply  of  the 
house  would  have  been  sufficient  if  it  had 
been  in  the  occupation  of  one  tenant  only, 
yet  the  top  floor  being  let  separately  the 
supply  of  water  was  not  proper  or  sufficient^ 
and  he  further  held  that  the  want  or  defect 
was  of  a  structural  character,  and  that  the 
appellants  were  the  owners  of  the  house.  I 
think,  with  ereat  deference  to  the  learned 
manstrate,  ne  has  mixed  up  two  thinss. 
fle  nas  not  sufficiently  observed  that  if  he 
is  dealing  with  the  owners,  as  owners  of  the 
house,  they  are  not  in  receipt  of  the  rack- 
rent  of  the  top  floor.  There  is  no  defi- 
nition of  "house"  in  the  Act,  except  the 
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enactment  in  s.  141,  which  says  that  "house  " 
includes  schools,  factories,  and  other  build- 
ings in  which  persons  are  employed,  and  the 
curtilage  of  a  nouse,  and  a  house  wholly  or 
partlv  erected  under  statutory  authority  ; 
out  1  really  am  at  a  loss  to  understand  how 
it  can  be  said  that  one  is  to  deal  with  this 
toj)  floor  as  a  house  for  the  purijose  of  this 
nuisance  question.  It  is  straining  techni- 
calities to  the  last  decree  to  say  that  if  a 
tenant  sublets  one  of  the  floors  without 
the  owner's  consent,  the  owner  can  be  called 
upon  to  put  a  pipe  in,  though  the  next  dav 
the  floor  may  cease  to  be  occupied.  I  think 
that  an  occupied  house  means  a  structure  as 
let,  and  the  magistrate  ought  to  have  held 
that  he  could  not  call  upon  these  owners  to 
undertake  an  increased  burden  due  to  an 
act  for  which  they  are  not  responsible. 
He  has  gone  too  far  in  holding  that  an 
owner  who  has  let  a  house  with  these  re- 
strictions becomes  liable  to  put  in  a  water 
supplv  for  the  separate  floors  when  there  is 
a  suoletting  without  his  leave. 

Darling  and  A.  T.  Lawrence,  J  J.,  con- 
curred. 

Appeal  allowed. 

Solicitors  for  the  appellants:  Kennedy, 
Ponsonby  and  Ryde. 

Solicitor  for  the  respondents :  G.  0. 
Topham. 
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AprU  13, 1907. 

Before  Alvsbstone,  L.C.J.,  Darling  and 
Phillimore,  JJ.) 

Rex  V,  Woodcock  and  Others  ; 
Ex  parte  Pennington. 

Justices— Appeal — Practice — ^Application  to 
state  case — Summary  Jurisaiction  Act, 
1879  (42  k  43  Vict  a  49),  s.  33  (2)— 
Summary  Jurisdiction  Rules,  1886,  r.  18. 

On  the  coTwiction^  on  September  21«^  1906, 
of  a  publicam  /or  an  o  fence  aaatnst  the 
licensing  laws,  the  justices  orally  agreed 
to  state  a  case^  and  his  solicitor  on 
September  26^,  1906,  served  them  with 
copies  of  a  torttten  application  request' 
ing  thenh  to  do  so,  and  l^t  wim  the 
assistant  clerk  to  the  justices  a  copy 
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addressed  to  the  clerk  to  the  justices. 
On  October  Sth,  1906,  the  justices  re/used 
to  take  the  necessary  recognisances  and 
to  state  the  case^  on  the  grownd  that  the 
written  application  had  not  been  served 
in  accordance  toith  rule  18  of  the  Sum- 
mary Jurisdiction  Eules^  1886,  which 
requires  that  there  shall  be  left  unth  the 
clerk  a  copv  for  ea>eh  of  the  justices 
which  shall  be  duly  forwarded  to  them 
by  him. 

Held,  t?iat  the  rule  had  been  sufficiently 
complied  unth^  and  that  a  mandamus 
must  issue  directing  the  justices  to  state 
a  case. 

Rale  nisi  for  a  mandamus  to  Herbert 
Spencer  Woodcock  and  Alfred  Erlara 
Johnson,  Esquires,  two  of  his  Majesty's 
justices  of  tne  peace  for  the  county  of 
iiancaster,  and  James  Pincock,  directing  the 
said  justices  to  state  a  case  on  an  informa- 
tion preferred  b^  the  said  James  Pincock 
against  the  applicant,  John  Pennington,  for 
sdling  beer  by  retail,  not  in  a  cask  or 
bottle,  in  a  quantity  of  more  than  half-a- 
pint  in  a  measure  not  marked  according  to 
the  imperial  standard. 

At  the  hearing  of  the  information  on 
September  21st,  1906,  the  applicant's 
solicitor  contended  that  the  facts  adduced 
in  evidence  did  not  in  law  amount  to  an 
offence  against  s.  8  of  the  Licensing  Act, 
1872^  but  the  justices  overruled  this  con- 
tention and  fined  the  applicant  40s.  and 
costs.  The  applicant's  sohcitor  thereupon 
asked  the  justices  if  they  would  state 
a  case  and  they  both  replied  in  the 
affirmative. 

On  September  26th,  1906,  the  applicant's 
solicitor  served  both  the  justices  with  a 
copy  of  a  written  application  requesting 
them  to  state  a  case  and  left  with  the 
assistant  clerk  to  the  justices  a  copy 
addressed  to  the  clerk  to  the  justices. 

On  October  8th,  1906,  the  applicant 
attended  before  the  justices  witn  two 
sureties  for  the  purpose  of  entering  into 
recognisances,  but  the  justices  refused  to 
take  the  recognisances  and  declined  to  state 
a  case  on  the  ground  that  the  notices  of  the 
application  requesting  them  to  state  a  case 
had  not  been  served  in  accordance  with  the 
rules  made  under  the  Summary  Jurisdiction 
Acts,  inasmuch  as  the  applicant  had  not 
left  with  the  clerk  to  the  justices  within 
seven  clear  days  from  the  date  of  the 
proceeding  to  be  questioned  a  copy  of  his 
application  for  eacn  or  any  of  the  justices 
constituting  the  court,  and  they  were  of 
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opinion  that  by  reason  of  this  default  they 
had  no  jurisdiction  to  state  the  case. 

The  Summary  Jurisdiction  Act,  1879, 
s.  33  (2),  provides :  ''  The  application  shall 
be  maae  and  the  case  stated  within  such 
time  and  in  such  manner  as  may  be  from 
time  to  time  directed  by  rules  under  this 
Ant    .    .    ," 

The  rule,  dated  March  20th,  1906^  made 
by  the  Lord  Chancellor  in  substitution 
forr.  18  of  the  Summary  Jurisdiction  Rules, 
1886,  is  as  follows  : 

"18.  Application  for  special  case.— An 
application  to  a  court  of  summary  jurisdic- 
tion under  s.  33  of  the  Summarv  Jurisdic- 
tion Act,  1879,  to  state  a  special  case  shall 
be  made  in  writing  and  shall  be  left  with 
the  clerk  of  the  court  at  any  time  within 
seven  clear  days  from  the  date  of  the  pro- 
ceeding to  be  questioned,  and  there  shall 
also  be  left  with  him  a  co^y  of  such  appli- 
cation for  each  of  the  justices  oonstitutm^ 
such  court,  which  shall  be  duly  forwardea 
by  him  to  each  of  the  said  justices.  The 
case  shall  be  stated  within  three  calendar 
months  after  the  date  of  the  application  and 
after  the  recognisance  shall  have  been 
entered  into." 

J.  A.  Compston  showed  cause.— Rule  18 
has  not  been  complied  with.  Section  33  (2) 
of  the  Summary  Jurisdiction  Act,  1879,  ana 
r.  18  are  both  imperative.  [He  referred  to 
South  Staffordshire  Waterworks  v.  Stone 
{1887),  51  J,  P.  662;  19  Q.  B.  D.  168; 
Aspinall  v.  Sutton  (189^,  58  J.  P.  622; 
[1894]  2  Q.  B.  349,  and  Westmare  v.  Paine 
{1891),  55  J.  P.  440 ;  [1891]  1  Q.  B,  482.] 

Avory,  K.C.  {H.  D,  Bonsey  with  him),  in 
support.— The  applicant  for  the  case  has 
done  more  than  was  required  of  him,  for, 
instead  of  leaving  copies  for  the  justices 
with  the  clerk,  he  served  them  himself.  In 
the  decided  cases  in  which  it  has  been  held 
that  owing  to  the  non-observance  of  statu- 
tory requirements  the  justices  have  no 
Sower  to  state  a  case,  the  applicant  has 
one  something  less  than  was  prescribed ; 
here  he  has  done  more. 

Alverstone,  L.C.  J.— We  think  that^the 
magistrates  ought  to  state  the  case. 

Eule  absolute. 

Solicitors  against  the  rule:  Corbin 
Qreener  &  Co.,  for  T.  R.  Taylor,  Wigan. 

Solicitors  in  support :  Neve,  Beck  and 
Kirby,  for  Albert  £.  Baucher,  Wigan. 
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KING'S  BENCH  DIVISION. 


April  26,  1907. 

(Before  Alvebstone,  L.C.J.,  Darling  and 
Phillimobe,  JJ.) 

Howe  v.  Licensing  Justices  op 
Newinoton. 

lioensbf^—Existing  on-licence— Report  by 
justices  of  licensing  district  —  Con- 
sideration of  question  of  renewal  by 
county  licensing  committee— Evidence 
of  matters  outside  report— Licensing 
Act,  1904  (4  Edw.  7,  c.  23),  s.  1  (2). 

Where  the  jtutices  of  a  licensing  district 
refer  to  quarter  sessions  the  question  of 
the  renewal  of  an  existing  on-licence 
under  «.  1  (2)  of  iJu  Licensing  AcU  1904, 
the  evidence  which  quarter  sessions  are 
entitled  to  take  into  consideration  in 
deciding  the  mustion  of  renewal  need 
not  he  comfiMd  to  evidence  of  the  matters 
contained  in  the  report. 

Case  stated  for  the  opinion  of  the  King's 
Bench  Division  of  his  Majesty's  Hi^h  Ck>urt 
of  Justice  by  the  committee  appomted  by 
the  court  of  quarter  sessions  for  the  county 
of  London  in  pursuance  of  the  Licensing 
Act,  1904. 

At  a  duly  appointed  "  principal  meeting" 
held  on  the  3ra  July,  1906,  at  the  Sessions 
House,  Newington,  the  question  of  the 
renewal  of  the  licence  theretofore  held  by 
James  William  Howe  in  respect  of  the 
Duke  of  Edinburgh  beerhouse,  92,  Lower 
Park  Road,  Camberwell  (an  ante-1869  beer- 
house), came  up  for  consideration  under 
the  Licensing  Act,  1904,  before  the  county 
licensing  committee  appointed  by  the  court 
of  quarter  sessions  for  the  county  of  London 
in  pursuance  of  the  Licensing  Act,  1904,  and 
the  rules  made  thereunder,  and  under  the 
rules  dated  the  20th  January,  1905,  made 
by  the  said  court  of  quarter  sessions  under 
s.  6  (3)  of  the  Licensing  Act,  1904. 

After  hearing  evidence  and  counsel  on 
behalf  of  the  renewal  authoritv^  and  also 
on  behalf  of  the  said  James  William  Howe 
and  the  owner  of  the  said  beerhouse,  the 
committee  refused  the  renewal  of  the  said 
licence,  subject  to  the  opinion  of  the  King's 
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Bench  Division  of  his  Majesty's  High  Oourt 
of  Justice  upon  the  following  case : 

1.  On  the  12th  day  of  February,  1906,  a 
notice  requiring  the  attendance  of  ^  James 
William  Howe  in  person  at  the  adjourned 
annual  licensing  meeting  of  the  iustices 
acting  in  and  lor  the  Newington  division 
of  the  county  of  London,  was  served  by 
their  clerk  on  behalf  of  the  said  justices 
upon  the  said  James  William  Howe,  giving 
as  the  ground  for  the  reouisition  that  the 
said  James  William  Howe  s  licence  was  not 
required,  having  regard  to  the  character 
and  necessities  of  the  neighbourhood. 

2.  On  the  21st  February,  1906,  such 
a4]oumed  meeting  was  duly  held,  and  on 
that  date  or  a  subsequent  a4Joumment  the 
said  justices  of  the  Newin^n  division, 
after  naving  heard  evidence  with  re^urd  to 
the  said  beerhouse,  were  of  opinion  that  the 
question  of  the  renewal  of  tne  said  licence 
required  consideration  on  the  ground  that 
the  said  licence  was  not  required,  and  they 
provisionally  renewed  the  said  licence,  and 
referred  the  matter  of  the  said  renewal  to 

auarter  sessions,  together  with  their  report 
liereon. 

3.  The  county  licensing  committee  duly 
held  a  preliminary  meeting  for  the  pre- 
liminary consideration  of,  amongst  others, 
the  report  in  question,  and  decided  to 
proceed  upon  the  report  in  respect  of  the 
said  licence,  and  duly  sent  notice  of  the 
time  and  place  of  the  principal  meeting  to 
be  held  by  them  to  the  licensee  and  the 
roistered  owner  of  the  licensed  premises 
affected  and  to  the  divbional  justices  as  the 
renewal  authority. 

4.  The  said  licensee  and  the  registered 
owner  in  due  course  obtained  from  the 
clerk  to  the  coun^  licensing  committee, 
under  r.  16  of  the  Licensing  Rules,  1904,  a 
copy  of  the  part  of  the  renewal  authority's 
report  which  related  to  the  said  Duke  of 
Eainburgh  beerhouse. 

5.  At  the  hearing  before  the  committee 
on  July  3rd,  1906,  a  map  of  the  locality  was 
produced,  and  it  was  proved  on  behalf  of 
the  renewal  authority  that  there  were 
twenty-three  houses  licensed  for  the  sale 
of  intoxicating  liquors  to  be  consumed  on 
the  premises  within  a  quarter  of  a  mile 
from  the  said  Duke  of  Edinburgh  beer- 
house, of  which  twelve  were  fully  licensed 
and  eleven  were  beerhouses  j  that  nineteen 
yards  away  there  were  premises  licensed  for 
the  sale  of  draught  beer  to  be  consumed  off 
the  premises ;  that  within  100  vards  there 
was  a  fvdly  licensed  house  called  the  Duke 
of  Sussex,  which  at  that  time  was  beinff 
rebuilt,  in  accordance  with  plans  which  had 
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been  approved  by  the  renewal  authority 
upon  application  previously  made  to  them 
under  s.  11  of  the  Licensing  Act,  1902 ;  and 
that  there  were  two  fully  licensed  houses, 
the  Dapple  Grey  and  the  Beaufort  Arms, 
each  about  200  yards  awa^. 

6.  The  reneum  authority  then  tendered 
evidence  as  to  the  structural  condition  and 
state  of  repair  of  the  premises  for  the  pur- 
lK)8e  of  showing  why  the  licence  of  these 
premises  in  particular  as  compared  with 
that  of  the  Duke  of  Sussex  and  that  of  the 
"  oflF  "-licence  was  not  required. 

7.  The  objection  was  taken  on  behalf  of 
the  licensee  that  such  evidence  was  not 
admissible  upon  the  following  grounds  : 

(1)  That  as  the  committee  had  previously 
ruled  in  law  in  a  former  case  heard  by 
them,  and  as  was  the  fact,  that  evidence  could 
not  be  given  by  the  renewal  authority  of 
convictions  appearing  in  the  reg[ister  of 
licences  which  nad  not  been  mentioned  in 
the  report  of  the  renewal  authority,  and  that 
as  no  complaint  was  made  in  the  said  report 
as  to  the  structure  of  the  said  premises  or 
their  state  of  repair,  as  to  which  conse- 
quently notice  had  not  been  given  to  the 
licensee  and  registered  owner,  no  evidence 
could  be  tendered  in  respect  thereof. 

(2)  That  evidence  ought  not  to  be  ad- 
mitted for  the  purpose  of  showing  the 
difference  in  structure  and  repair  between 
the  said  "on "-licence  beerhouse  and  the 
"off "-licence  near  by  on  the  ground  (a)  that 
they  were  not  comparable,  and  (b)  that  no 
reference  was  made  to  the  said  "  off  "-licence 
in  the  report  of  the  said  Justices,  or  for  the 
purpose  of  showing  the  difference  between 
the  said  beerhouse  and  the  Duke  of  Sussex 
public-house,  which  house  at  the  time  had 
not  in  fact  been  built,  and  was  in  a  state  of 
beingrebuilt. 

8.  It  was  contended  on  behalf  of  the 
renewal  authority : 

(1)  That  the  words  of  the  report  suffi- 
ciently indicated  that  the  state  of  the 
licensed  premises  was  one  of  the  issues  to 
be  raised,  and  clearly  showed  that  the 
character  and  condition  of  the  house  would 
be  dealt  with. 

(2)  That  there  were  no  words  in  the 
Licensing  Act,  1904,  or  Licensing  Rules. 
1904,  to  nroit  the  discretion  of  the  renewal 
authority  in  the  preparation  of  their  report, 
nor  was  it  in  any  way  laid  down  that  the 
report  should  be  exhaustive  and  contain  all 
the  questions  to  be  raised  if  the  case  was  to 
be  proceeded  with  at  the  principal  meeting. 

(3)  That  at  the  hearing  before  the  renewal 
authority  the   evidence   objected   to   was 
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given,  and  therefore  the  licensee  and  regis- 
tered owner  had  had  notice  of  it. 

(4)  That  the  ground  of  objection  given  in 
the  notice  served  by  the  renewal  authority 
on  the  licensee  is  a  broad  and  general  ground 
of  objection,  and  that  the  compensation 
authority,  for  the  purpose  of  deciding  which 
of  a  number  of  licences  should  be  refused, 
are  entitled  to  hear  evidence  upon  matters 
other  than  those  stated  as  the  grounds  of 
objection  to  the  renewal  of  the  licence  before 
the  renewal  authority.  See  Bex  v.  Drink- 
Ufater  and  Others,  Ex  parte  Conway  (1905)^ 
70  J.  P.  1. 

(5)  That  the  report  is  not  evidence  upon 
which  the  compensation  authority  is  entitled 
to  act  in  dealing  with  an  application  at  the 
principal  meeting,  and  therefore  its  contents, 
so  far  as  the  principal  meeting  is  concerned, 
are  immaterial.  See  Dartford  Brewery 
Co,  V.  London  County  Quarter  Sessions 
(1906).  10  J.  P.  197  :  [1906f  1  K.  B.  695. 

(6)  That  althougn  the  renewal  authority 
can  only  "refer"  "  on  "-licences  to  quarter 
sessions  they  have  free  and  unqualified  dis- 
cretion as  to  the  grant  and  renewal  of  "  off  "- 
licences,  and  are  entitled  to  take  them  into 
consideration  when  exercising  their  powers 
under  the  Licensing  Act,  1904,  and  also  in 
this  case  were  right  in  treating  the  Duke  of 
Sussex  public-house  as  a  house  that  had 
been  rebuilt  in  accordance  with  the  plans 
approved  by  them. 

(7)  That  any  entries  in  the  register  of 
licences,  relating  to  the  licensee  or  the  pre- 
mises licensed  are  evidence  before  the  re- 
newal and  compensation  authorities  on  any 
application  for  the  renewal  of  a  licence. 
See  Licensing  Act,  1902,  s.  9  (2). 

9.  The  said  committee  thereupon  con- 
sidered such  objections,  and  the  majority 
of  the  said  committee  were  of  opinion  that 
the  said  evidence  was  admissible,  and  that 
the  question  of  structure  and  repair  could 
be  gone  into  for  the  purpose  of  differen- 
tiating the  said  house  both  from  the  "off  "- 
licence  beerhouse  and  the  Duke  of  Sussex 
when  it  should  be  rebuilt. 

10.  It  was  then  proved,  on  behalf  of  the 
renewal  authority,  that  the  walls,  floors, 
roofs,  joinery,  and  plaster  of  the  said  Duke 
of  Edinburgh  were  from  poor  to  fair,  that 
the  decorative  upkeep  was  fair,  that  the 
yard  fences  were  in  a  poor  condition,  but 
that  a  deficiency  in  the  back  fence  had  been 
supplied,  that  the  domestic  portion  of  the 
premises  was  poor  and  cramped,  that  the 
structure  was  very  old,  that  the  sanitary 
accommodation  was  poor  and  limited,  that 
the  premises  were  apparently  at  one  time 
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two  cottages,  the  bars  being  built  on  the 
forecourt  and  under  the  first  floors  of  both 
cottages,  and  that  the  premises  were  not  so 
good  as  those  of  the  "  off  "-licence  opposite 
or  of  the  Duke  of  Sussex  which  was  in 
course  of  rebuilding  in  accordance  with 
plans  recently  approved  by  the  renewal 
authority. 

11.  It  was  also  proved  that  the  licence  to 
the  said  house  hlsui  been  transferred  four 
times  in  the  last  four  years,  that  there 
were  2,534  houses  within  the  quarter-mile 
ractius  of  the  said  beerhouse,  giving  an 
estimated  population  of  12,670  persons 
(taking  five  to  a  house),  that  the  locality 
had  greatly  improved  and  contained  a  good 
class  of  property,  and  that  the  Duke  of 
Sussex  public-house,  the  Duke  of  Edinburgh 
beerhouse,  and  the  "off "-licence  being  all 
close  together  had  been  considered  by  the 
renewal  authoritjr  in  coming  to  their  de- 
termination to  refer  the  Duke  of  Edinbufgh 
beerhouse. 

12.  The  case  for  the  renewal  authority 
was  then  closed  and  it  was  submitted  on 
behalf  of  the  licensee  that  no  case  had  been 
made  out  for  him  to  answer. 

The  committee  then  ruled  in  law  that 
there  was  a  case  to  answer,  and  after 
hearing  evidence  for  the  licensee  and  owner 
as  to  the  trade  done  in  the  house  and  the 
character  of  the  neighbourhood,  subject  to 
this  case,  refused  the  renewal  of  the  said 
licence,  subject  to  payment  of  compensa- 
tion. 

The  questions  for  the  opinion  of  the 
court  are  whether  the  majority  of  the 
committee  were  right  in  holdmg, 

(1)  That  the  said  evidence  objected  to  was 
admissible, 

(2)  That  there  was  evidence  upon  which 
they  could  hold  that  the  Duke  of  Edinburgh 
beerhouse  was  not  required,  having  regard 
to  the  character  and  necessities  of  the 
neighbourhood, 

(3)  That  having  rc^rd  to  the  answers 
to  the  foregoing  questions  they  were  legally 
entitled  in  the  circumstances  to  refuse  the 
renewal  of  the  said  licence. 

If  the  court  shall  be  of  opinion  in  the 
affirmative,  then  the  said  order  of  sessions  is 
to  be  affirmed  ;  if  in  the  negative,  then  the 
said  order  of  sessions  is  to  be  quashed. 

(Signed)    Richabd  Loveland  Lovbland, 

1,  Gloucester  Sauare,  Hyde  Park, 
Deputy-chairman  of  the  Court  of  Ouarter 
Sessions  for  the  county  of  London. 
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The  following  is  a  copy  of  the  part  of  the 
renewal  authority's  report  which  related 
to  the  Duke  of  Edinburgh  beerhouse : 

"  There  are  1459  on-licences  in  the  Ne wing- 
ton  Division  of  the  county,  of  which  976  are 
victuallers'  licences  and  483  are  attached 
to  beer  and  wine  houses. 

**At  the  last  general  annual  licensing 
meeting  the  justices  considered  34  cases  of 
renewal  with  a  view  to  their  being  dealt 
with  under  the  Licensing  Act,  1904. 

"Of  these  34  cases,  7  were  renewals 
opposed  by  the  London  Ck)unty  Council,  8 
were  renewals  of  houses  brought  under  the 
notice  of  the  justices  by  the  municipal 
authorities  of  Southward  and  the  remain- 
ing 19  were  renewals  of  nouses  brought  in 
one  way  or  another  before  the  justices  in 
the  course  of  their  administration  of  the 
Licensing  Acts  during  the  past  twelve 
months. 

"  The  justices  having  served  notices  upon 
the  licence-holders  and  the  registered 
owners  of  all  these  houses,  havinff  heard 
counsel  and  evidence  upon  oatn  with 
regard  to  the  matter,  and  having  carefully 
considered  the  same,  are  of  opinion  that  in 
the  following  18  cases  the  question  of 
the  renewal  of  the  licences  requires 
consideration  on  grounds  other  than  those 
on  which  the  renewals  can  be  refused  by 
them,  namely  that  the  licences  are  not 
required. 

"  Beerhouses. 

"The  following  13  beerhouses  which 
have  been  referred  by  the  justices  were  all 
licensed  before  May  the  1st,  1869,  they  are 
therefore  'privileged  beerhouses,'  their 
licences  having  been  granted  at  a  time 
when  they  were  issued  by  the  com- 
missioners  of  excise  to  all  respectable 
applicants. 

"  It  should  therefore  be  noted  that  in  all 
these  cases  no  public  licensing  authority 
has  at  any  time  in  its  discretion  considered 
that  these  licences  were  required  on  account 
of  any  public  necessity,  nor  has  approval 
ever  been  ffiven  either  to  the  sites  or  the 
character  of  the  buildings  themselves.  On 
the  other  hand  the^  are  all  entitled  to 
additional  compensation  in  consideration  of 
the  favoured  position  given  to  them  by  the 
existing  state  of  the  law  (Licensing  Act, 
1904,8.2). 

"  The  London  Ck)nnty  Council  opposed  the 
renewals  of  7  licences  mainlv  on  the  ground 
of  their  proximity  to  public  elementary 
schools.  The  justices  are  of  opinion  that 
although  it  is  not  desirable  to  select  a  site 
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close  to  the  entrance  or  exit  of  a  school  for 
the  purpose  of  being  licensed,  the  mere  fact 
that  an  existing  licensed  house  is  close  to  a 
school,  especially  where  the  school  has  been 
erected  alter  the  licensed  house  has  been  in 
existence  for  raany  years,  is  not  in  itself  a 
ground  for  closing  the  licensed  premises. 

**The  Duke  of  Edinburgh  beerhouse,  92, 
Lower  Park  Road,  Camberwell. 

''This  beerhouse  was  originally  two 
cottages  the  bar  being  built  upon  the  fore- 
court and  there  have  been  4  transfers 
in  the  last  four  years. 

"There  are  23  on-licences  within  the 
quarter-mile  radius  and  a  fully  licensed 
house,  which  is  now  being  rebuilt,  within 
lOOyards." 

The  Licensing  Act,  1904,  s.  1  (2),  pro- 
vides :  ''  Where  the  justices  of  a  licensing 
district,  on  the  consideration  by  them,  in 
accordance  with  the  Licensing  Acts,  1828 
to  1902,  of  applications  for  the  renewal  of 
licences,  are  of  opinion  that  the  question  of 
the  renewal  of  any  particular  existing  on- 
licences  requires  consideration  on  grounds 
other  than  those  on  which  the  renewal  of 
an  existing  on-licence  can  be  refused  by 
them,  they  shall  refer  the  matter  to  quarter 
sessions,  together  with  their  report  thereon, 
and  quarter  sessions  shall  consider  all  re- 
ports  so  made  to  them  and  may,  if  they 
think  it  expedient,  after  giving  the  persons 
interested  in  the  licensed  premises,  and, 
unless  it  appears  to  quarter  sessions  un- 
necessary, any  other  persons  appearing  to 
them  to  be  interested  in  the  question  of 
the  renewal  of  the  licence  of  those  premises 
(including  the  justices  of  the  licensing  dis- 
trict), an  opportunity  of  bemg  heard  and, 
subject  to  the  payment  of  compensation 
under  this  Act,  refuse  the  renewal  of  any 
licence  to  which  any  such  report  relates." 

Low,  K.C.  {A.  F.  W,  Wootten  with  him), 
for  the  appellant — ^The  committee  of  quarter 
sessions  are  confined  to  evidence  of  matters 
indicated  in  the  report  of  the  justices  of  the 
licensing  district  Section  6  (e)  of  the 
Licensing  Act,  1904,  empowers  a  Secretary 
of  State  to  make  rules  to  regulate  the  pro- 
cedure of  quarter  sessions  on  the  considera- 
tion of  the  reports  of  justices  of  a  licensing 
district.  Rule  7  of  the  Licensing  Rules, 
1904,  provides  that  the  renewal  authority 
shall  send  to  the  compensation  authority  a 
list  of  any  matters  referred  to  the  compen- 
sation authority  under  s.  1  of  the  Act. 
together  with  their  reports  thereon,  or  if 
there  is  no  such  reference,  a  notification  to 
that  e£fect    [Alvbbstone,  L.C.J.,  referred 
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to  Bex  V.  Tolhurst  (1905),  69  J.  P.  308; 
[1905]  2  R.  R  478.]  The  charge  a^pinst  the 
licensed  house  must  be  indicated  in  the  re- 
port, and  it  must  be  proved  by  evidence 
material  to  that  charge  and  not  by  evidence 
material  to  some  other  charge. 

Avory,  K.C.  (0,  Cecil  Whitelev  with  himX 
for  the  respondents,  was  not  called  on. 

Alvebstone,  L.C.J.— It  is  true  that  this 

Soint  has  never  been  the  subject  of  express 
ecision,  but  it  is  practically  involved  in 
several  decisions  of  this  court.  What  is 
overlooked  by  the  argument  for  the  appel- 
lant is  that  the  report  is  made  by  the 
renewal  authority  on  the  view  that  the 
house  licensed  requires  to  be  considered  on 
grounds  other  than  those  on  which  they 
can  refuse  the  renewal  of  the  licence,  and 
the  report  is  only  to  lead  the  committee  of 
quarter  sessions  to  the  consideration  of 
the  question  whether  the  licence  is  to  be 
renewed  or  whether  there  is  to  be  compen- 
sation. This  is  not  the  confiscation  of  pro- 
perty but  the  working  out  of  an  Act  by 
which  certtun  licences  are  to  be  got  rid  of 
on  payment  of  compensation.  In  Rex  v. 
Tolhurst,  supra,  I  said.  ^*The  amount  of 
evidence,  however,  whicn  may  be  sufiicient 
for  the  purpose  of  enabling  the  justices  to 
form  the  opinion  indicated  in  tne  section 
may,  in  our  judgment,  be  properly  treated 
as  di£ferent  from  the  amount  which  could 
be  regarded  as  sufficient  if  they  had  to 
decide  judicially  whether  or  not  the  par- 
ticular licence  should  be  renewed  or  re- 
fused." In  that  decision  Kennedy  and 
Ridley^  JJ.,  concurred.  The  matter  came 
up  again  indirectly  in  Dartford  Brewery 
Co,  V.  London  County  Otiarter  Settianij 
8upra,  where  Ridley  and  Darling,  JJ., 
decided  that  the  report  was  not  evidence  on 
which  the  quarter  sessions  could  act  All 
these  rules  are  for  the  purpose  of  carryinj^  out 
those  two  main  principles :  first,  for  ^ving 
notice  to  the  licensee  that  the  question  m 
the  renewal  of  tJie  licence  requires  to  be 
considered  on  grounds  other  than  those  on 
which  the  renewal  authority  can  refuse  the 
renewal ;  and  second,  that  on  the  considera- 
tion of  the  report,  q[uarter  sessions  should 
act  upon  proper  evidence.  I  will  assume 
that  the  forecourt  was  not  mentioned  in 
the  report.  There  was,  however,  over- 
whelming evidence  that  there  was  a  large 
number  of  licensed  houses  in  a  small  urea, 
and  that  tJiere  must  be  some  reduction. 
The  question  which  house  should  be  shut 
up  depends  upon  a  comparison  between  its 
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lyoBition,  trade,  facilities,  and  accommoda^ 
tion  and  those  of  other  licensed  houses;  and 


that  matter  can  onlv  be  gone  into  in  detaU 
by  the  authority  Which  will  have  to  say 
whether  the  renewal  of  the  licence  is  to  be 
refused  or  not.  It  is  impossible  to  say  that 
the  report  is  to  be  treated  as  a  document 
within  which  you  must  find  everjr  matter 
of  which  quarter  sessions  can  consider  evi- 
dence. There  is  no  ground  for  thinking 
that  the  evidence  was  improperlv  received, 
and  the  appeal  must  be  dismissed.. 

Darling,  J.— I  am  of  the  same  opinion. 
I  think  it  becomes  perfectly  plain  if  ^ou 
consider  this.  The  justices  of  a  licensing 
district  ma^  make  a  number  of  reforms 
about  public-houses,  and  they  may  desire 
and  recommend  the  suppression  of  one. 
The  reports  they  make  are  not  evidence, 
although  they  may  be  considered  by  quarter 
sessions.  If  vou  look  at  the  report  it  may 
appear  that  though  they  desire  to  suppress 
one  public-house,  there  is  nothing  m  the 
report  to  di£ferentiate  one  house  from  any 
of  the  others.  Quarter  sessions,  in  order  to 
suppress  one  house,  must  have  evidence 
before  them,  and  if  tbey  are  to  differentiate 
one  house  from  the  others,  it  follows  that 
of  necessity  they  must  look  beyond  the 
points  appearing  in  the  report.  Unless 
they  do  that,  it  is  plain  that  the  two  in- 
ouiries  become  merely  an  impasse^  and 
therefore  that  which  the  statute  contem- 

Elates   as   likely  to   happen   could  never 
appen. 

Fhillimore.  J.— I  agree.    I  think  the 
7  plain. 
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point  is  very  plain 


Appeal  dismissed. 


Solicitors  for  the  appellant:  Maitlands, 
Peckham  &  Co. 

Solicitor  for  the  respondents :  Sir  Richard 
Nicholson. 


March  12, 13, 1907. 

(Before  Cozens  •  Hardy,  M.R.,  Vaughak 
Williams  and  Buckley,  L.JJ.) 

London  United  Tramways,  1901,  Limited 
V,  Brentford  Union  Assessment  Com- 
mittee AND  Overseers  of  the  Parish 
OF  Chiswick. 

Poor  rate  —  Assessment  —  Tramway  — 
Parochial  system — Mileage  system. 

A  tramway  company  owned  a  system  of 
tramways  which  extended  over  several 
parishes.  It  being  impossible  by  direct 
evidence  to  apive  at  the  actual  receipts 
in  any  particular  parish^  the  tramway 
dompav^yJor  the  pwrpose  of  ascertaining 
the  rateable  value  of  the  undertaking 
in  any  one  parish^  arrived  at  the  rate- 
able value  of  the  whole  vmdertaking  and 
divided  such  rateable  value  among  the 
several  parishes  in  which  the  under- 
taking  was  situate  a^xording  to  the 
number  of  car  miles  run  in  each  parish 
during  a  period  of  twelve  months.  The 
rating  authority  of  one  of  the  parishes 
objected  that  this  mode  of  valuation 
disregarded  the  difference  in  the  ectming 
capcudty  of  a  cctr  mile  in  the  different 
parishes.  The  quarter  sessions  approved 
the  method  adopted  by  the  tramway 
company. 

Held,  o^rmmflr  the  decision  of  the  Divisional 
Courty  that  this  method  of  valuation 
did  not  sin  against  the  parochial  prin- 
ciple^ and  that  the  question  which  of 
two  possihle  methods  of  valuation  was 
the  tetter  was  for  the  quarter  sessions^ 
and  that  consequently  the  cowrt  ought 
not  to  interfere  with  their  decision. 


Appeal  from  a  decision  of  the  Divisional 
Court  (Alverstone,  L.C.J.,  Ridley  and 
Darling,  JJ.)  upon  a  case  stated  by  the 
court  of  quarter  sessions  for  the  county  of 
Middlesex  (reported  70  J.  P.  225). 

The  case  was  as  follows : 

I.  The  appellants  (the  London  United 
Tramways,  1901,  Limited)  are,  and,  at  the 
time  the  above-mentioned  rate  was  made, 
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were,  in  occupation  of  the  London  United 
Tramways  undertaking  (hereinafter  referred 
to  as  the  "  undertaking''). 

2.  The  undertaking  comprises  a  system  of 
lines  of  tramways  upon  which— with  the 
exception  of  the  line  from  Kew  Bridge  to 
Richmond — cars  belonging  to  the  appellants 
are  run  by  means  of  electrical  ener^ 
generated  in  works  occupied  by  the  appel- 
lants and  formine  part  of  the  said  unaer- 
taking.  Such  electrical  energy  is  com- 
municated to  the  said  cars  by  means  of 
cables  from  the  said  works  laid  in  the 
ground,  and  bv  means  of  overhead  wires 
connected  with  the  said  works  and 
supported  above  the  said  lines  of  tramways 
by  steel  standards.  All  such  lines,  works, , 
cables,  wires  and  standards  are,  together 
with  the  plant  necessary  for  generating 
electrical  energy  and  communicating  such 
energy  to  the  said  cars,  included  in  either 
of  the  terms  "the  undertaking"  or  "the 
appellants'  undertaking,"  wherever  either  of 
such  terms  hereinafter  occurs. 

3.  The  appellants  acquired  a  portion  of 
the  undertaking  in  or  about  the  year  1894, 
from  the  West  Metropolitan  Tramways 
Company,  which  last-mentioned  company 
was  mcorporated  in  the  year  1881,  and  had, 
pursuant  to  the  powers  conferred  upon  it 
by  various  Acts  and  Orders,  either  acquired 
or  constructed  tramway  lines  in  and  upon 
certain  of  the  highways  within  the  limits 
prescribed  by  such  Acts  and  Orders.  The 
cars  run  by  the  West  Metropolitan  Tram- 
ways Company,  Limited,  were  hauled  by 
means  of  horsepower,  and  with  the  view  of 
substituting  electrical  energy  for  horse 
power  upon  the  portion  of  the  undertaking 
so  acquired^  and  for  the  purpose  of  extend- 
ing the  limits  prescribed  by  the  said  Acts, 
the  appellants,  pursuant,  to  the  powers 
conferred  upon  them  by  various  other  Acts 
and  Orders,  constructed  lines  of  tramways 
in  other  nighways  within  the  limits 
prescribed  by  their  Acts  and  Orders.  The 
appellants  also  constructed  works  for 
generating  electrical  energy,  together  with 
transforming  stations  andf  car  depots,  and 
laid  down  cables  and  erected  overh^ 
wires  throughout  the  whole  of  their  tram- 
way system,  except  as  aforesaid,  and  did 
all  things  necessary  for  the  transmission  of 
electrical  energy  to  the  cars  run  by  them 
upon  the  said  system. 

4.  At  the  time  when  the  said  rate  was 
made  the  appellants  were  running  cars  over 
their  tramway  lines  by  means  of  electrical 
energy  along  the  following  routes,  viz, : 
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From  Shepherd's  Bush  to  Southall. 
HanwelL 
Kew. 
Hounslow. 

„  „  „         Twickenham. 

„      Uammersmitn   to   Kew. 

„  „  „         Hounslow. 

„  „  „         Tv^ickenham. 

„     Richmond    Bridge    to    Stanley 
Road  Junction. 

The  appellants  were  also  running  cars  by 
means  of  horse  power  over  the  said  tram- 
way lines  acquired  between  Kew  and 
Richmond. 

5.  The  total  length  of  tramway  lines  in 
the  occupation  of  the  appellants  at  the 
time  the  said  rate  was  made  was  23  miles 
3  furlongs  7*80  chains.  On  21  miles  6 
furlongs  6*36  chains,  cars  were  propelled  by 
means  of  electricity,  and  on  1  mile  5 
furlongs  1*44  chains,  cars  were  hauled  by 
horse  power.  On  tne  lines  on  which  cars 
were  propelled  by  means  of  electricity, 
16  miles  1*99  chains  (consisting  of  15  miles 
5  furlongs  7*39  chains  of  double  track  and  2 
furlongs  4'6  chains  of  single  track)  were 
situate  within  the  respondents'  union.  The 
remainder  of  the  appellants'  undertaking  is 
within  other  unions,  as  follows  : 

Hammersmith  Union,  county  of  London, 
lines  4  miles  2  furlongs  3*82  chains  in 
length. 

Uxbridce  Union,  county  of  Middlesex, 
lines  1  mUe  4  furlongs  0'55  chains  in  length. 

Kingston  Union,  county  of  Surrey,  sub- 
station and  car  sheds. 

Richmond  Union,  county  of  Surrey,  horse 
tramway,  1  mile  5  furlongs  1*44  chains  in 
length. 

Annexed  to  this  case  is  a  plan  upon  which 
are  indicated  by  thick  black  lines  the  above- 
mentioned  tramways.  Upon  the  said  plan 
are  also  indicated  by  means  of  cross- 
hatching  the  respective  positions  of  the 
genemting  and  transformmg  stations  and 
car  sheds  which  form  part  of  the  appellants' 
undertaking,  and  by  means  of  the  colours 
pink,  yellow,  green  and  brown,  the  different 
parishes  of  the  respondents'  union  in  which 
portions  of  the  undertaking  are  situate. 

6.  In  several  cases  the  appellants'  cars 
pass  over  the  same  lines  of  tramway  for  a 

Sortion  of  the  journey  when  traversing 
ifferent  routes.  And  it  will  be  seen  from 
the  plan  referred  to  in  the  fifth  paragraph 
hereof,  that  in  the  case  of  the  routes  from 
Shepherd's  Bush  to  Hounslow  and  from 
Hammersmith  to  Hounslow  the  cars  run 
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over  the  same  line  of  tramway  between 
Young's  Comer,  in  the  parish  of  Hammer- 
smith, and  the  terminus  of  the  line  in  tlie 
parish  of  Heston,  and  in  the  case  of  the 
routes  from  Shepherd's  Bush  to  Twicken- 
ham and  from  Hammersmith  to  Twicken- 
ham the  cars  run  over  the  same  lines  of 
tramways  between  Young's  Corner  and  the 
terminus  of  the  line  at  Stanley  Road 
Junction,  in  the  parish  of  Twickenham. 

The  cars  which  run  over  the  routes  from 
Shepherd's  Bush  to  Hounslow  and  from 
Shepherd's  Bush  to  Twickenham  also  run 
over  the  same  lines  of  tramway  bet^veen 
Shepherd's  Bush  and  Busch  Corner,  and  the 
cars  which  run  over  the  routes  from 
Hammersmith  to  Hounslow  and  from  Ham- 
mersmith to  Twickenham  run  over  the  same 
lines  of  tramway  between  Hammersmith 
and  Busch  Corner.  The  same  lines  of 
tramway  between  the  junction  of  the 
London  Road  with  the  Richmond  Road  and 
the  Stanley  Road  Junction  are  also  run 
over  by  cars  traversing  each  of  the  routes  to 
Twickenham  and  the  route  from  Richmond 
Bridge  to  Stanley  Road  Junction.  Some 
cars  run  between  Shepherd's  Bush  and  Kew 
and  between  Hammersmith  and  Kew,  and 
go  no  farther. 

7.  The  appellants  charge  passensers  con- 
veyed in  their  cars  over  their  said  system 
of  tramwajr  lines  specified  fares  for  any 
length  of  journey  between  certain  fixed 
points  and  other  fixed  points  upon  such 
lines.  The  journeys  which  may  be  taken 
upon  payment  of  such  fares  in  all  cases 
overlap  one  another,  and  in  the  parish  of 
Heston  alone  is  there  a  journey  which 
begins  and  ends  in  the  same  parish. 
Passengers  enter  and  leave  a  car  at  any 
time  upon  the  route  traversed  bv  the  car. 
and  upon  portions  of  the  appellants'  said 
system  the  traffic  and  consequently  the 
receipts  obtained  by  the  appellants  in 
respect  of  such  traffic  is,  and  are,  greater 
per  mile  of  highway  than  upon  other 
portions  of  the  system.  The  number  of 
passensers  conveyed  in  the  appellants'  cars 
over  their  tramwajrs  per  mile  of  highway 
in  some  of  the  parishes  of  the  respondents' 
union  exceeds  the  number  of  passengers 
conveyed  by  the  appellants  over  their 
tramways  in  other  parishes  in  the  union, 
and  also  exceeds  the  number  of  passengers 
oonve^  by  the  appellants  over  tneir  tram- 
ways in  some  of  the  parishes  outside  the 
respondents'  union.  In  some  of  the  parishes 
outside  the  respondents'  union  in  which  the 
appellants'  tramways  are  laid,  the  number 
of  passengers  conveyed  is  greater  per  mile 
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of  highway  than  the  number  of  passengers 
conveyed  by  the  appellants' tram  ways  in  some 
of  the  parishes  in  the  respondents'  union.  A 
record  is  kept  by  the  appellants  of  the 
number  of  miles  run  by  each  of  their  cars 
over  their  system  of  tramways,  and  separate 
records  of  the  number  of  cars  run  over  and  the 
amount  of  the  fares  received  by  them  from 
passengers  conveyed  over  each  of  the  routes 
mentioned  in  paragraph  4  of  this  case  are 
kept  by  the  appellants.  No  record  is, 
however,  kept  by  them  of  the  distance  each 
passenger  travels,  or  of  the  fare  paid  by  a 
passenger  for  beinff  conveyed  over  any 
portion  of  the  appellants'  system  of  tram- 
ways. A  table  (a  copy  of  which  marked 
'*A"  is  annexed  to  this  case)  showing  the 
number  of  car  miles  run  over  each  of  the 
said  routes  which  was  open  for  traffic 
during  the  twelve  months  or  some  part 
thereof  preceding  the  making  of  the  rate 
the  subject  of  this  appeal,  and  showing  also 
the  receipts  from  each  of  such  routes  during 
such  penod,  was  supplied  by  the  appellants 
to  the  respondent  committee  before  the 
said  committee  finally  approved  the  valua- 
tion list  and  confirmed  the  assessment  of 
the  portion  of  the  undertaking  in  the  above- 
mentioned  parish  of  ChiswicK  upon  which 
the  said  rate  is  based. 

8.  Certain  of  the  routes  mentioned  in 
paragraph  4  of  this  case  were  not  open  for 
traffic  during  the  whole  of  the  twelve 
months  preening  the  making  of  the  rate 
which  IS  the  subject  of  this  appeal, 
but  by  means  of  the  records  kept  by 
them,  as  aforesaid,  the  appellants  were 
able  to  and  did  estimate  the  probable 
number  of  cars  which  would  run  over 
each  of  the  said  routes  and  the  probable 
amount  of  fares  which  would  be  received 
from  passengers  conveyed  over  each  of 
the  said  routes  for  a  period  of  twelve 
months.  The  appellants  also  estimated  the 
probable  number  of  car  miles  which  would 
be  run  and  the  probable  amount  of  fares 
which  would  be  received  by  them  in  each 
of  the  parishes  in  the  respondents'  union 
during  a  period  of  twelve  months.  A  table 
(marked  ^*B"J  showing  such  probable  car 
miles  and  receipts  is  annexed  to  this  case. 

The  figures  in  the  table  were  arrived  at 
as  follows : 

In  the  case  of  those  routes  (mentioned  in 
clause  4)  which  were  open  for  their  entire 
length  for  the  whole  of  the  year,  the  actual 
gross  receipts  earned  and  car  miles  run 
were  adopted.  In  the  case,  however,  of 
those  routes  which  were  not  open  for  tneir 
entire  length  for  the  whole  year,  the  actual 
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receipts  earned  and  car  miles  run  during 
the  number  of  days  that  those  routes  were 
open  for  their  entire  length  were  first  taken, 
and  an  estimate  for  a  complete  year  was 
arrived  at  in  proportion  to  the  number  of 
days,  namely,  by  dividing  those  receipts 
and  car  miles  by  the  number  of  days  for 
which  the  route  was  entirely  open  and 
multipl^ng  that  figure  by  365,  the  number 
of  days  in  a  complete  year. 

The  system  was  adopted  by  the  respon- 
dents. 

9.  Records  were  kept  by  the  appellants 
of  all  expenses  incurred  bv  them  m  con- 
nection with  the  undertakings,  and  the 
expenses  were  apportioned  among  the 
various  i>anshes  according  to  the  number 
of  car  miles  run  in  the  di£ferent  parishes. 
The  actual  expenditure  in  each  parish  did 
not  appear  in  the  appellants'  accounts,  and 
they  contended  that  it  was  impossible  to 
ascertain  it;  but  they  contended  that  the 
expenses  varied  in  proportion  to  the  number 
of  car  miles,  ana  that  in  any  event  a 
division  of  the  expenses  in  such  proportion 
was  the  fairest  and  only  practical  principle 
of  division.  The  responaents  adopted  the 
same  principle  of  division  of  all  expenses, 
except  the  traffic  and  general  expenses  of 
management,  which  latter  expenses  were 
divided  in  proportion  to  gross  receipts. 

10.  On  or  about  the  26th  day  of  March, 

1902,  the  respondent  committee  approved  a 
valuation  list,  which  the  overseers  of  the 
poor  of  the  said  parish  had  deposited  for 
their  approval,  in  which  list  the  portion  of 
the  appellants'  undertaking  situate  in  the 
said  parish  was  valued  at  a  gross  estimated 
rental  of  £11,460,  and  a  rateable  value  of 
£6,900.    And  upon  the  30th  day  of  April. 

1903,  the  overseers  of  the  poor  of  the  saia 
parish  made  a  rate  for  the  purpose  of  the 
relief  of  the  poor  to  which  the  portion  of 
the  appellants'  undertaking  in  the  said 
parish  was  assessed  upon  such  rateable 
value. 

11.  On  the  27th  day  of  March,  1902,  the 
appellants  gave  the  respondents  notice  oi 
objection. to  the  said  valuation  list,  which 
objection  was  duly  heard  by  the  respondent 
committee  on  the  16th  day  of  February. 
1903,  and  the  hearing  thereof  was  a4Joumed 
from  time  to  time  until  the  1st  day  of 
July,  1903,  when  the  assessment  committee 
decided  to  increase  the  assessment  of  the 
said  portion  of  the  appeUants'  undertaking 
to  a  gross  value  of  £16,123  and  a  rateable 
value  of  £9,706.  On  the  31st  day  of  July, 
1903,  the  appellants  gave  to  the  respondents 
notice  of  their  intention  to  appeal  against 
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the  said  rate  to  the  next  quarter  sessions  of 
the  peace  to  be  holden  in  and  for  the  county, 
of  Middlesex.  (A  copy  of  the  said  notice 
of  appeal  marked  "C  is  annexed  to  this 
case.) 

12.  The  said  appeal  was  entered  at  the 
Michaelmas,  1903,  court  of  quarter  sessions 
for  the  said  countv,  and  was  respited  with 
the  consent  of  the  respondents  to  the 
Epiphany,  1904,  quarter  sessions  for  the 
said  county. 

13.  In  support  of  the  said  appeal  the 
appellants  save  evidence  with  a  view  to 
show  that  the  before-mentioned  decision  of 
the  respondent  committee  was  wrong,  and 
the  rateable  value  decided  by  them  too 
hi^h.  Such  evidence  was  based  upon  the 
principle  that  in  order  to  ascertain  the  rate- 
able value  of  the  proportion  of  the  appel- 
lants' undertaking  in  the  said  parish  of 
Chiswick^  the  fairest  method  of  valuation 
in  the  circumstances  of  this  case  was  to 
arrive  in  the  first  instance  at  a  rateable 
value  of  the  whole  of  the  appellants'  under- 
taking, and  then  (after  deducting  the  value 
of  the  indirectly  productive  part  thereof) 
for  the  purpose  of  adopting  the  parochial 
principle  as  far  as  possible,  as  the  appellants 
contended,  to  divide  such  rateable  value 
amongst  the  parishes  in  which  the  under- 
taking is  situate,  according  to  the  number 
of  car  miles  run  in  each  parish  during  a 
period  of  twelve  months. 

14.  Accordingly  the  witnesses  called  by 
the  appellants  gave  evidence  as  to  what  in 
their  opinion  was  the  rateable  value  of  the 
portion  of  the  appellants'  undertaking  in 
each  of  the  parishes  in  the  reqwndents* 
union,  which  rateable  value  they  arrived  at 
in  the  following  manner,  viz. :  they  firA 
deducted  from  the  estimated  receipts  of  the 
appellants,  during  a  period  of  twelve  months, 
the  estimated  tenant's  working  expenses 
during  the  same  period,  and  thus  arrived 
at  a  sum  representing  the  estimated  net 
receipts  during  a  period  of  twelve  months. 
From  this  they  deducted  an  estimated  sum 
in  respect  of  tenant's  interest  on  his  capital, 
his  trade  profits,  and  his  risks  and  casualties, 
and  so  arrived  at  what  was,  in  their  opinion, 
the  gross  value  of  the  appellants'  under^ 
taking.  From  such  gross  value  they  de- 
ducted a  sum  in  respect  of  the  annual 
repairs  of  and  renewals  to  the  whole  rate- 
able hereditament  occupied  by  the  appel- 
lants, and  a  sum  in  respect  of  the  insurance 
of  the  hereditament  against  fire.  Th^ 
amount  deducted  in  respect  of  the  repair 
of  the  permanent  way,  the  overhead  equip- 
mentj  the  cables,  and  the  power,  plant  and 
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machinery  consisted  of  sums  per  car  mile 
mnltiplied  by  the  estimated  number  of  car 
miles  run  over  by  the  appellants'  system 
daring  a  period  of  twelve  months,  although 
the  costs  of  such  repair  varied  in  different 
parts  of  the  system,  and  which  they  con- 
tended was  in  proportion  to  the  number  of 
car  miles  run.  From  the  amount  so  ascer- 
tained which  the  appellants  alleged  repre- 
sented the  rateable  value  of  their  under- 
taking the  appellants'  witnesses  deducted 
a  sum  which  they  alleged  represented  the 
rateable  value  of  the  appellants'  buildings 
and  other  property  which  indirectly  con- 
tributes to  the  value  of  the  rateable  here- 
ditaments, and  so  arrived  at  a  sum  which 
they  alleged  represented  the  rateable  value 
of  the  tramway  lines  and  other  property 
which  directly  contributes  to  the  value  of 
the  rateable  hereditaments.  Having  arrived 
at  the  rateable  value  of  the  directly  con- 
tributive  proportion  of  the  undertaking,  the 
appellants'  witnesses  divided  such  rateable 
value  by  the  estimated  total  number  of  car 
miles  run  during  the  twelve  months,  and 
so  ascertained  what,  in  their  opinion,  was 
the  value  of  each  car  mile  run.  They  then 
apportioned  the  rateable  value  of  the 
directly  contributive  portion  of  the  under- 
taking arrived  at  as  aforesaid  amongst  the 
severaJ  parishes  in  the  respondents'  union 
by  multiplying  the  value  of  each  car  mile 
by  the  estimated  number  of  car  miles  run 
in  each  parish.  To  the  amount  so  ascer- 
tained they  added  in  the  case  of  each  parisJi 
in  the  respondents'  union  what,  in  their 
opinion,  was  the  rateable  value  of  the 
indirectly  productive  portion  of  the  under- 
taking in  that  parish,  and  thus  arrived  at 
what  they  alleged  was  the  total  rateable 
value  of  the  proportion  of  the  undertaking 
in  the  parish. 

15.  In  support  of  the  assessment  ap- 
pealed against,  the  respondents  gave  evi- 
dence that  such  assessment  was  calculated 
by  valuing  the  portion  of  the  appellants' 
undertaking  which  is  situate  in  tne  said 
parish  of  Chiswick  separately  from,  but  as 
forming  part  of,  the  rest  of  the  undertaking. 
The  respondents  contend  that  the  principle 
and  method  of  making  separate  valuations 
in  each  parish  in  their  union  was  the  lefi^y 
correct  method  and  principle  applicable  in 
the  present  case,  ana  their  witnesses  gave 
evidence  as  to  a  rateable  value  of  such 
portion,  arrived  at  in  the  following  manner, 
viz: 

They  accepted  the  estimate  of  the  pro- 
bable number  of  car  miles  which  woula  be 
run  and  of  the  probable  amounts  of  fares 
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which  would  be  received  by  the  appellants 
in  each  of  the  parishes  of  the  respondents' 
union  for  a  period  of  twelve  months,  as 
given  by  the  appellants  in  the  table  "B" 
referred  to  in  paragraph  8  of  this  case. 
Thcv  deducted  from  the  amount  appearing 
in  the  said  table  as  the  gross  receipts  in 
each  parish,  a  sum  in  respect  of  the  work- 
ing expenses  of  the  appellants  in  the  parish, 
ascertained  by  multiplying  by  the  number 
of  car  miles  run  in  the  parish,  according  to 
the  said  table,  a  sum  wnich  tney  estimated 
it  would  cost  the  appellants  to  work  a  car 
mile  in  that  parisn  during  a  period  of 
twelve  months.  (In  the  sum  taken  as 
representing  the  working  expenses  the 
respondents  included  a  proportion  of  the 
cost  of  maintenance  and  renewal  of  power, 
plant,  overhead  line,  and  cables.)  They 
also  deducted  from  such  gross  receipts  a 
specified  amount  per  centum  in  respect  of 
tne  traffic  and  general  expenses  of  the 
appellants  upon  and  in  respect  of  the 
expenses  of  tne  appellants'  management  of 
the  portion  of  the  undertaking  in  tne  parish, 
together  with  a  sum  which  they  estimatea 
would  be  payable  by  the  appellants  in 
respect  of  rates  and  taxes  levied  or  assessed 
upon  the  rateable  value  of  such  portion  of 
the  undertaking. 

The  result  obtained  in  each  case  was 
alleged  by  the  respondents'  witnesses  to 
represent  the  net  receipts  obtained  by  the 
appellants  from  the  portion  of  their  under- 
taking in  each  pansh.  From  these  net 
receipts  the  respondents'  witnesses  deducted 
an  amount  which  they  alleged  represented 
the  ^oss  estimated  rental,  plus  rates,  of 
the  indirectly  productive  portion  of  the 
appellants'  undertaking  attributable  to  each 
parish,  and  so  arrived  at  what  they  alleged 
were  tne  net  receipts  obtained  h^r  the  appel- 
lants from  the  directly  productive  portion 
of  their  undertaking  in  each  of  the  parishes 
in  the  respondents'  union. 

From  such  last-mentioned  receipts  the 
respondents'  witnesses  deducted  m  each 
case  an  estimated  sum  in  respect  of  the 
tenant's  interest  on  his  capital,  his  trade 
profit,  and  his  risks  and  casualties,  the 
result  obtained  being,  accordiuff  to  them, 
the  gross  estimated  rental  of  tne  directly 
productive  portion  of  the  appellants'  under- 
taking in  the  parish. 

From  such  ^ross  estimated  rental  the 
respondents'  witnesses  deducted  in  each 
case  an  estimated  sum  representing  the 
expenses  to  the  appellants  of  maintaining 
and  renewing  the  directly  productive  por- 
tion of   their  undertaking  in  the  parish, 
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which  sum  was  calculated  in  proportion  to 
car  miles,  the  result  in  each  case  being, 
according  to  the  respondents'  witnesses,  the 
rateable  value  in  each  case  of  such  produc- 
tive portion. 

To  the  rateable  value  so  ascertained  the 
respondents'  witnesses  added  in  each  case 
what,  in  their  opinion,  was  the  rateable 
value  of  the  indirectly  productive  portion 
of  the  appellants'  undertaking  in  the  parish, 
and  so  arrived  at  what  they  allege  was  the 
rateable  value  of  the  portion  of  the  appel- 
lants' undertaking  in  the  parish,  and  so 
arrived  at  what  they  allege  was  the  rateable 
value  of  the  portion  of  the  appellants' 
undertaking  in  each  of  the  parishes  of  the 
respondents'  union. 

16.  The  rateable  value  of  the  portion  of 
the  appellants'  undertaking  in  the  said 
parish  of  Chiswick,  arrived  at  by  the 
respondents'  witnesses  in  the  manner  afore- 
said, differed  materially  from  the  rateable 
value  of  the  said  portion  of  the  undertaking 
arrived  at  by  the  appellants'  witnesses  in 
the  manner  hereinbefore  described. 

17.  There  were  also  great  differences  in 
the  values  arrived  at,  irrespective  of  ques- 
tions of  principle. 

18.  On  behalf  of  the  apoellants  it  was 
contended  that  the  princ^Ie  upon  which 
their  witnesses  had  acted  was  correct,  and 
that  the  assessment  appealed  against  was 
too  high. 

19.  On  behalf  of  the  respondents  it  was 
contended  that  the  appellants'  witnesses 
had  not,  and  that  their  witnesses  had,  acted 
upon  the  parochial  principle  in  determining 
the  rateaole  value  of  the  portion  of  the 
appellants'  undertaking  in  the  said  parish 
ot  Chiswick. 

20.  The  court  of  quarter  sessions  held 
that  the  i)rinciple  adopted  by  the  appellants 
was  not  incorrect,  was  convenient  and  ad- 
missible, and,  in  so  far  as  it  differed  from 
that  of  the  respondents,  adopted  it  in  pre- 
ference to  the  latter. 

The  court  of  quarter  sessions  accordingly 
allowed  the  appeal,  and  leaving  the  gross 
value  unaltered,  reduced  the  assessment  of 
the  said  portion  of  the  appellants'  under- 
taking to  a  rateable  value  of  £6,891,  and 
amended  the  rate  appealed  against  accord- 
ingly. By  agreement  between  the  parties, 
made  subsequently  to  the  decision  of  the 
court  upon  the  question  of  principle,  the 
gross  value  was  allowed  to  remain  unaltered. 

21.  The  question  for  the  opinion  of  the 
court  is  whether  the  decision  of  the  court 
of  quarter  sessions  was  right  in  law  ? 
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Particulars  as  furnished  by  Messrs. 
Edward  Ryde  &  Sons  on  behalf  of  the 
London  United  Tramways,  1901,  Limited* 


Route. 

Route. 

GarMUes 
Run, 
IMS. 

Osr 
Reodpts. 

Shepherd's  BuU  and 

SouthalL 
Shepherd's  Bosh  and 

Hanwell. 
Shepherd's  Bush  and 

Shepherd's  Bosh  and 

Hounslow. 
Shepherd's  Bush  and 

Twickenham. 
Hamnienunith     and 

Kew. 
Hammersmith     and 

Hounslow. 

Twickenham. 
Richmond     Bridget 

and  Twickenham.  I 
Richmond  (Horse).  J 

M.  p.    0. 

7  0    5-46 

5  a  s-is 

3    3    8-66 

8  1    7-41 

7  4    4*46 
3    8    1-88 

8  1    5-63 
7    4    3-68 

3    7    1-69 

1.768,116 
328,323 
933,7W 
SM,77ft 
238,447 
847,»M 
832,233 
197,501 

257,114 

£  t.d. 
70,065    7    4 

11,815  12    4 

42,053    3  11 

7,739  10    f 

9,901    8    1 

12,114  18    2 

35,341    6    9 

7,498  14    3 

9,720    5  11 

- 

5,130,259 

206,270   7    3 

B. 

The  estimated  number  of  car  miles  run 
(6,226,645)  and  traffic  receipts  (£235,677)  for 
the  year  1902  is  divided  over  the  various 
parbhes  as  follows  : — 


Parish. 

Estimated 

Car 

Miles 

Run. 

Estimated 

Tiamc 
Receipts. 

Re- 
ceipts 
perOsr 

Run. 

Brentford  Union : 

Acton      

Ealing      

Hanwell 

Chiswick 

Brentford  (Old)... 
Brentford  (New) 

Isleworth 

Hoaton     

Twickenham     ... 

526,413 
631,027 
171,780 
1,172,489 
367,632 
76,818 
511,008 
318,259 
499,728 

£     a,  d. 
20,488    9    7 
24,500    8    1 

6,721    2    4 
46,095  16     1 
13,017  11    4 

2,728    5    8 
18,194    0    2 
11,155    2    2 
14.979  13    1 

4 

•039 
•039 
•039 
•036 
•035 
•035 
•035 
•035 

Total— 
Brentford  Union 

4,265.154 

157,940    8    6 

•0370 

Other  Unions : 
Southall-Norwood 

1,404,819 
376,943 

55,099    9    5 
14.941    7     1 

•039 
•039 

Total— 
Electric  Lines    ... 
Richmond  (Horac) 

6,046,916 
179,729 

227.961    0    0 
7.596    0    0 

•0377 
•M2 

Total    Links    in 
operation  Decem- 
ber Slst,  1902. 

6.226.645 

£235.577    0    0 

£•0378 
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The  Divbional  Court  affirmed  the  decision 
of  the  court  of  quarter  sessions. 

The  respondents,  viz.,  the  assessment 
committee  of  the  Brentford  Union  and  the 
overseers  of  the  parish  of  Chiswick,  ap- 
pealed 

Maemorrany  ELC,  and  B.  Cunntnffham 
Oleny  for  the  assessment  committee  and  the 
overseers. —  The  question  raised  by  Uiis 
appeal  is  as  to  the  principle  to  be  adopted 
in  rating  a  tramway  undertaking  which 
extends  not  only  into  different  parishes  in 
the  Brentford  Union,  but  also  into  different 
unions.  The  principle  adopted  by  the 
tramway  company  of  division  between  the 
various  parishes  by  car  miles  simply  can- 
not be  defended,  because  it  ij^ores  the  fact 
that  a  car  mUe  in  one  parish  may  have  a 
greater  value  than  a  car  mile  in  another 
parish.  The  proper  system  to  adopt  is  the 
parochial  system,  that  is  to  say,  you  start 
with  the  gross  receipts  in  the  parish  and 
you  ascertain  the  net  rateable  value  from 
the  gross  receipts  by  making  the  usual 
deductions  for  working  expenses,  etc.  The 
tramway  company^  instead  of  ascertaining 
the  gross  receipts  m  the  parish,  have  taken 
the  gross  receipts  over  tne  whole  of  their 
svstem,  and  have  divided  those  receipts  by 
the  number  of  car  miles  run  over  the 
system,  thus  making  the  receipts  per  car 
mile  of  equal  value  throughout  the  system ; 
but  the  admitted  figures  in  this  case  show 
that  the  earning  capacity  of  a  car  mile  in  a 
parish  close  to  London^  such  as  Chiswick, 
IS  greater  than  the  earning  capacity  of  a  car 
mue  in  an  outlying  parish,  such  as  Twicken- 
ham or  Heston,  ana  the  result  of  adopting 
the  principle  of  the  tramway  company  is 
that  the  portion  of  the  tramway  situate  in 
the  parish  of  Chiswick  is  rated  at  too  low  a 
figure.  That  principle  sins  against  the 
parochial  principle,  wnich  is  the  right  prin- 
ciple to  adopt,  unless  there  be  some  special 
reason  to  the  contrary,  such  as  existed  in 
OrefU  Central  Bail.  Co,  v.  Banbury  Union 
Auemnent  CommitUe  {1907),  71  J.  P.  167  ; 
[1907]  1  K.  B.  717.  The  court  of  quarter  ses- 
sions were  therefore  wrong  in  admitting  the 
principle  put  forward  by  the  tramway  com- 
pany, and  this  case  ought  to  be  sent  back  to 
them  to  apply  the  parochial  principle  {B,  v. 
Kingwnnford  Overseen  (lS27)y  7  B.  &  C. 
236 ;  i?.  V.  Coventry  Canal  Co,  (1859\  23  J.  P. 
682  ;  1  El.  A  El.  572 ;  B.  v.  London,  Brighton 
and  South  Coast  Bail,  Co,  Q851\  15  J.  P.  240 ; 
15  Q.  B.  313  ;  B,  v.  Great  Western  Bail,  Co, 
(1862\  16  J.  P.  164 ;  15  Q.  B.  1085 ;  Scvlcoates 
Union  v.  Bull  Dock  Co.  (1894\  59  J.  P.  612  ; 
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[1895]  A.  C.  136 ;  Mersey  Docks  and  Ear- 
hour  Board  v.  Liverpool  Overseers  {1872% 
37  J.  P.  165  ;  L.  R  7  Q.  B.  643).  Further, 
there  are  really  two  separate  systems  oi 
tramways  owned  by  the  tramway  company, 
the  northern  system  and  the  southern 
system,  which  nave  nothing  in  common 
except  that  they  have  a  common  starting 
point  at  Shepherd's  Bush  and  are  worked 
from  a  common  generating  station,  and  it 
cannot  be  right  for  the  company  to  take 
into  account  the  receipts  of  the  northern 
system,  with  which  Cniswick  has  nothing 
to  do,  for  the  purpose  of  ascertaining  the 
rateable  value  of  the  portion  of  the  tram- 
way which  runs  through  the  parish  of 
Chiswick.  [Cozens-Haedy,  M.R  :  That  is 
a  point  of  great  difficulty,  but  it  was  not 
raised  in  the  case  and  was  not  taken  in  the 
Divisional  Court,  and  we  think  that  it  is 
too  late  to  raise  it  now.]  It  is  really 
involved  in  our  main  contention  that  the 
principle  adopted  by  the  tramway  company 
IS  a  departure  from  the  parochial  system. 

BoshUly  ELC,  and  Byda  {Balfour- Browne, 
K.C.,  and  Cowrihope-Muwroe  with  them), 
for  the  tramway  company. — ^The  position  of 
a  tramway  is  in  no  respect  identical  with 
that  of  a  railway  for  rating  purposes.  The 
fares  overlap,  passengers  get  in  and  out  at 
any  stage  of  the  transit,  and  whereas  in  a 
railway  you  know  exactly  the  point  of  de- 
parture and  destination  of  every  passenger 
and  of  every  ton  of  traffic,  those  are  tne 
very  things  which  in  the  case  of  a  tramway 
you  cannot  know.  This  case  is  more  nearly 
analogous  to  cases  of  gas  and  water  works 
where  it  has  been  held  that  the  duty  of  the 
sessions  is  first  to  ascertain  the  rateable 
value  of  the  entire  undertaking,  and  after- 
wards to  see  what  proportion  belongs  to 
any  particular  parish  {It,  v.  Lee  Overseers 
{1866\  30  J.  P.  132  :  L.  R.  1  Q.  R  241).  It 
was  not  suggested  that  that  was  any  viola- 
tion of  the  parochial  system,  because  it  was 
impossible  to  ascertain  the  gross  receipts  in 
any  one  parish,  as  distinct  from  the  whole 
system,  from  a  continuous  stream  of  gas  or 
water.  That  is  what  has  been  done  here. 
There  is  no  difference  of  principle  between 
us.  Every  deduction  made  by  the  present 
appellants  is  based  on  our  figures  either  of 
gross  receipts  or  car  miles,  and  the  only 
question  between  us  is  as  to  the  method  of 
allocation.  Approximately  the  receipts  per 
car  mile  are  the  same  throughout  the 
system,  and  once  you  admit  that  the  car 
mile  principle  is  admissible,  then  the  ques- 
tion of  which  of  two  methods  of  arriving  at 
U  4  253 
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the  correct  figure  is  the  better  is  a  question 
of  fact  for  the  court  of  quarter  sessions, 
whose  decision  this  court  cannot  overrule 
merely  on  the  ground  that  they  might  have 
preferred  a  different  method  {Mersey  Docks 
and  Harbour  Board  v.  Birkenhead  Union 
(1901\  65  J.  P.  679  ;  [1901]  A,  C.  175). 
Ma>cmorran^  K.C.,  replied. 

Cozens-Habdt,  M.R.— This  is  an  appeal 
from  the  Divisional  Court.  It  has  been 
very  fully  and  ably  ar^ed,  and  but  for  the 
circumstance  that  this  Court  of  Appeal, 
consistiuff  of  Vauohan  Williams,  Far- 
well  and  Buckley,  L. JJ.,  a  few  weeks  ago 
delivered  a  very  lengthy  and  careful  judg- 
ment dealing  with  a  very  similar  question, 
I  should  probably  have  desired  to  take  time 
to  consider  ;  but,  in  the  view  which  I  take, 
tMs  case  may  now  be  regarded  as  really  not 
involving  any  question  of  law  for  our  deci- 
sion, but  merely  a  question  of  fact  which  it 
is  not  open  to  us  to  review.  Now,  it  has 
been  repeatedly  held,  and  held  by  the  House 
of  Lords,  that  the  various  formulas  of 
valuation,  as  they  are  sometimes  called,  are 
not,  nor  is  anv  one  of  them,  an  absolute  and 
invariable  rule  to  be  applied  necessarily  in 
the  valuation  of  a  peculiar  kind  of  property 
such  as  a  railway  or  a  tramway  ;  ana  it  is 
no  ground  of  objection  to  a  decision  of 
quarter  sessions  that,  there  being  two 
systems,  or  two  formulae,  neither  of  which 
sins  against  any  legal  principle,  the  sessions 
may  have  adopted  one  which  on  the  whole 
would  not  commend  itself  to  the  majority 
of  persons  acquainted  with  this  class  of 
valuation.  The  quarter  sessions  are  pre- 
eminently the  tribunal  to  decide  these 
questions  of  fact,  and,  unless  it  can  be  made 
out  that  they  have  either  included  evidence 
which  ought  not  to  be  given,  or  excluded 
evidence  which  was  tendered  and  which 
ought  to  have  been  given,  I  do  not  think  we 
ought  to  interfere.  Now  it  is  argued  that 
a  tramway  is  like  a  railwav,  and  that  all  the 
authorities  which  have  been  decided  for 
many  years  past  with  reference  to  railways 
(which  authorities  are  certainly  not  all  con- 
sistent) have  clearly  established  that  what 
is  known  as  the  parochial  system  ought  to 
be  applied,  and  that  you  must  ascertain 
what  were  the  receipts,  the  moneys  earned, 
in  a  particular  portion  of  the  line  in  a  par- 
ticular parish,  and  what  were  the  expenses 
and  outgoings  of  the  railway  in  that  par- 
ticular portion  of  the  line ;  and  further,  it 
was  argued  that  you  ought  not  simply  to 
treat  out^ings  or  receipts  merely  on  the 
mileage  principle.    That  is  a  principle  which 
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it  is  no  doubt  possible  to  apply  in  the  case 
of  a  railway,  but  it  is  certainly  not  easy  of 
application.  But  when  you  come  to  the 
case  of  a  tramway  I  think  there  is  a  diffi- 
culty—I  am  tempted  almost  to  say  an 
insuperable  difficulty  —  in  applying  the 
parochial  principle  in  all  its  rigour  and  force 
to  that  case.  That  difficulty  was  pointed 
out  to  the  court  of  quarter  sessions  by  Sir 
Bdtvard  Clarke,  who  was  arguing  the  case 
on  behalf  of  the  present  appellants,  and  I 
think  that  throughout  the  argument  the 
case  proceeded  on  the  footing  on  both  sides 
that  the  right  mode  of  arriving  at  a  conclu- 
sion was  to  work  on  the  basis  of  car  mUes 
and  nothing  else.  The  tables  put  in  by  the 
present  respondents  proceeded  on  that 
footing.  A  very  elaborate  and  careful  table 
prepared  by  the  present  appellants'  prin- 
cipal witness  after  an  interval  of  time  pro- 
ceeded again  upon  that  principle;  and  I 
cannot  find  that  it  was  sugi^ted  anywhere 
that  the  car  mileage  principle  was  not  the 
proper  principle  to  oe  adopted  both  as 
to  receipts  and  as  to  outgoings.  And  I  think 
there  is  a  very  good  reason  for  it,  becfwse, 
although  I  have  said  that  in  my  view  it  is 
impossible  with  mathematical  accuracy  to 
ascertain  what  are  the  receipts  in  respect  of 
any  particular  lineal  mile,  1  think  it  is  not 
impossible  to  get  a  reasonably  accurate, 
rough  and  ready  estimate  of  the  amount  or 
money  earned  by  every  car  mile  ;  and  that 
is  the  principle  upon  which  this  assessment 
has  been  based.  I  certainly  am  not  pre- 
pared to  say  that  the  sessions  were  wrong 
m  adopting,  as  they  did,  as  the  nearest 
approximation  to  the  truth,  the  figures  put 
betore  them  by  the  present  respondents  in 
preference  to  the  figures  put  before  them  by 
the  present  appellants.  I  concede  that 
neither  is  mathematically  accurate,  but  that 
is  not  a  question  for  us.  A  question  like 
this  must  be  dealt  with  on  broad  lines,  and, 
in  my  opinion,  the  sessions  were  quite  justi- 
fied in  taking  the  view  they  did,  and 
whether  they  were  ri^jht  or  wrong  it  is  not 
for  us  to  review  their  decision.  I  do  not 
think  I  need  further  refer  to  the  decision  of 
the  Divisional  Court,  which  seems  to  me  to 
be  perfectly  right.  It  follows  that,  in  mv 
opinion,  this  appeal  must  be  dismissed  with 
costs. 

Vauohan  Williams^  L.J.— In  theory 
where  you  are  dealing  with  an  undertaking 
which  occupies  lands  in  various  contiguous 
parishes  you  ought  to  adopt  the  parochhd 
svstem.  That,  if  you  look  at  the  statute  of 
Elizabeth,  which  is  the  statute  which  is  the 
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origin  of  aU  these  rating  ca8e&  is  the  logical 
conclusion  which  it  is  impossible  to  avoid  ; 
but  the  parochial  sjrstem  is  not  always  very 
ea^  of  application ;  sometimes  it  is  very 
difficult  of  application.  In  various  cases  it 
happens  that  when  in  applying  the  parochial 
system  you  ask  yourself  this  question: 
What  are  the  actual  receipts  in  the  ^ish  ? 
or.  What  are  the  actual  expenses  m  this 
parish  ?~  which  are  the  two  questions  which, 
in  applying  that  principle,  you  are  bound  to 
ask  yourself,  you  find  it  very  difficult  to 
get  any  evidence  upon  which  you  can  base 
your,  answers  to  those  two  questions ;  but 
the  court  has  frequently  sanctioned,  in  cases 
where  you  cannot  get  any  evidence  of  the 
actual  receipts  or  of  the  actual  expenses, 
the  adoption  of  a  calculation  based  upon 
indirect  evidence.  Sometimes  that  calcula- 
tion is  based  upon  evidence  which  is 
identical  with  the  evidence  which  has  to  be 
given  under  the  system  which  I  ma^  call 
the  competing  system,  that  is  the  mileage 
sjrstem;  but  when  the  courts  have  sanc- 
tioned such  a  proceeding  they  have  always 
been  careful  to  say:  *^ Notwithstanding 
having  been  driven  in  respect  of  this  or  that 
item  to  the  adoption  of  the  mileage  system, 
we  still  wish  it  to  be  understood  that  what 
we  are  here  applying  is  the  parochial 
system,"  which,  logically,  is  the  only  system 
which  you  can  apply  in  such  cases  under 
the  statute  of  Elizabeth.  Having  said 
this,  and  shown,  I  hope,  how  in  the  appli- 
cation of  the  parochial  system  you  often, 
in  respect  of  individual  items^  have  to  adopt 
an  estimate  framed  on  evidence  baring 
only  indirectly  on  the  sum  which  you  have 
to  arrive  at,  I  think  it  will  be  seen  that  in 
the  present  case  that  is  all  that  has  hap- 
pened ;  and  very  of  ten,  when  you  are  driven 
to  make  this  departure  from  the  stricter 
system  of  taking  direct  evidence,  there  is 
not  only  one  calculation,  which  is  more  or 
less  available  for  arriving  at  this  result 
which  you  cannot  arrive  at  by  direct  evi- 
dence, but  there  are  two  or  three.  Now. 
when  you  come  to  the  Question  which  of 
those  calculations  you  shall  adopt,  the  cases 
which  have  been  already  referred  to  in  the 
House  of  Lords  show  plainly  that  in  the 
choice  of  which  calculation  you  shall  adopt, 
the  masters  of  the  choice  are  the  court  oi 
quarter  sessions,  and  if  the  court  of  quarter 
sessions^  in  making  this  choice,  choose  a 
calculation  which  somebody  or  other  may 
criticise,  and  may  fairly  criticise,  as  not 
being  so  good  as  another,  which  they  think 
would  arrive  more  nearly  at  the  figure 
sought  to  be  arrived  at,  the  answer  is  that 
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that  is  no  ground  for  appeal  The  choice 
is  for  the  court  of  quarter  sessions  :  they 
had  to  determine  which,  in  fact,  is  tne  best 
calculation  to  use ;  but  that  is  a  question 
of  fact  and  not  a  question  of  law.  In  the 
present  case,  admittedly,  one  cannot  arrive 
at  the  actual  receipts  in  Chiswick  parish 
by  direct  evidence,  so  quarter  sessions 
arrived  at  the  rateable  value  on  the 
parochial  system  by  making  an  estimate 
of  those  receipts  on  the  car  mile  basis  as 
appearing  by  the  receipts  per  car  mile  on 
the  whole  line.  The  tramway  company 
and  the  parish  do  both  arrive  at  their 
figures  on  this  basis  but  differ  in  the  appli- 
cation of  this  estimate  to  the  parish  in 
question.  Neither  suggested  application 
can  produce  an  absolutely  accurate  result. 
I  do  not  know  myself  which  calculation 
leads  to  the  more  accurate  result,  but  it  is 
for  the  sessions  to  choose  the  calculation. 
The  parish  say  that  their  mode  of  calcula- 
tion IS  the  better  and  more  accurate,  but 
this  is  a  matter  of  fact  which  the  sessions 
must  decide.  It  raises  no  question  of  law, 
and,  therefore,  ^ves  no  ^ound  of  appeal. 
No  suggestion  is  made  in  this  case  that 
evidence  has  been  wrongly  admitted  ;  both 
sides  have  used  and  relied  on  the  same 
evidence  as  leading  to  the  car  mile  result. 
Under  these  circumstances  I  think  that  the 
Court  of  King's  Bench  were  quite  right  in 
not  interfering  with  the  decision  of  the 
sessions,  and  that  this  appeal  ought  to  be 
dismissed. 

Buckley,  L.J.— The  (question  for  decision 
here  is  as  to  the  principle  upon  which  this 
tramway  company  ought  to  oe  assessed  in 
the  pansh  of  Chiswick.  For  the  purposes 
of  this  judgment  it  will  be  sufficiently, 
accurate  to  say  that  the  contention  of  ti^e 
tramway  company  which  has  succeeded  is 
that  what  I  may  call  the  total  net  earnings 
of  the  undertaking,  the  total  receipts  less 
deductions  (as  to  which  the  parties  do  not 
quarrel  between  themselves)  ought  to  be 
attributed  over  the  several  piurishes  through 
which  the  undertaking  runs  in  the  propor- 
tion of  the  car  miles  run  in  the  parish.  The 
assessment  committee,  on  the  other  hand, 
say  that  that  is  not  right,  and  that  as  a 
matter  of  principle  the  sessions  ought  to 
have  regard  to  tnis  fact  also,  that  one  car 
mile  is  of  different  earning  capacity  from 
another  car  mile,  and  that  a  car  mile  in 
Chiswick  earns  more  than  a  car  mile  in 
Twickenham.  Now  this  undertaking  is  so 
worked  that  it  is  not  possible  to  say  what 
amount  of  money  is  earned  in  any  particular 
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parish.  There  are  no  tickets  issaed  to  and 
from  and  from  and  to  a  destination  which 
you  can  apportion  as  you  can  in  the  case 
of  a  railway.  The  most  you  can  do  is  to 
say  jon  have  earned  a  certain  number  of 
pennies  and  twopences  and  threepences, 
and  that  they  have  been  earned  over  this 
part  of  the  system  or  that  part  of  the 
system  in  a  sense  which  I  am  going  to 
explain  hereafter;  but  you  cannot  as  a 
matter  of  detail  say  that  in  Chiswick  so 
many  pence  or  so  many  pounds  were  earned. 
The  undertaking  consists  of  two  parts — 
from  Shepherd's  Bush  there  starts  what  I 
may  call  the  northern  system,  running  to 
Hanwell  and  Bouthall ;  and  from  Shepherd's 
Bush  also  starts  what  I  may  call  the 
southern  system,  running  thro^m  Chiswick 
to  Isleworth  and  Heston  and  Twickenham. 
Chiswick  has  nothing  whatever  to  do  with 
any  fare  which  is  earned  on  the  northern 
system.  A  passenger  who  gets  on  there 
never  travels  through  Chiswick  at  all. 
There  are  six  routes  which  run  through 
Chiswick.  They  are  found  in  Table  "A." 
annexed  to  the  case,  and  are,  excluding  the 
two  first,  the  next  six,  viz. :  Shepherd's 
Bush  to  Kew,  Hounslow  and  Twickenham, 
and  Hammersmith  to  Kew,  Hounslow  and 
Twickenham.  The  tramway  company  do 
know,  I  suppose,  by  the  colour  of  their 
tickets  whether  any  particular  passenger 
was  travelling  on  one  and  which  of  those 
six  systems,  and  they  are  able  to  get  out 
what,  for  instance,  are  the  aggregate  receipts 
for  the  Shepherd's  Bush  to  Kew  system,  and 
so  on,  and  the  Shepherd's  Bush  to  Hanwell 
system,  and  so  on,  and  they  can  then,  of 
course,  divide  that  upon  the  principle  of  car 
mileage,  and  can  say  as  regards  Chiswick, 
"Well,  Chiswick  on  that  first  route  upon 
that  principle  earned  so  much,  and  on  the 
second  route  earned  so  much,  and  on  the 
third  round  earned  so  much,"  and  so  on, 
and  then,  adding  those  amounts  together, 
the^  can  to  that  limited  extent  say,  "  And 
Chiswick  on  the  six  routes  earned  so  much." 
That  they  have  done,  and  Table  "  B."  in  this 
case  shows,  too,  that  if  you  do  it  in  that 
wav,  which  nobody  says  is  mathematically 
right,  because  of  course  it  is  not^it  is  right 
to  the  extent  I  have  endeavoured  to  express 
— if  you  do  it  in  that  way  and  then  work 
out  the  decimal  fraction  of  a  pound  which 
is  represented  bv  a  car  mile  in  each  of  these 
systems,  you  will  find  that  in  Chiswick  the 
value  of  a  car  mile  is  '039  and  in  Twick- 
enham is  '035;  and  there  are  some  other 
instances  which  I  might  give  from  the  table, 
but  will  not.    The  met,  therefore,  which  is 
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established  by  Table  "R"  is  this,  that  not 
with  mathematical  accuracy,  but  rou^^y, 
in  this  way  a  car  mile  in  Chiswick  is  worth 
more  than  a  car  mile  in  Twickenham,  and 

Suarter  sessions  have  disregarded  that  fact 
Tow,  is  that  right  or  wrong  as  a  matter  of 
principle  ?  I  take  it  these  two  j^ropositions 
are  true,  that  if  the  quarter  sessions  treated 
that  as  a  measure  which  was  not  a  measure, 
that  is  wrong  in  law,  and  we  can  set  them 
right ;  but  if  they  have  treated  that  as  Uie 
best  measure,  which  was  not  the  best 
measure,  that  is  only  an  error  on  a  matter 
of  fact,  and  we  cannot  set  them  right.  It 
appears  to  me  the  mDSt  that  can  oe  said 
here  is  that,  whereas  they  took  as  their 
measure  the  proportion  of  car  miles  ran  in 
the  parish,  there  was  a  better  measure 
which  they  might  have  taken,  namely,  that 
arrived  at  upon  Table  "  B.",  by  showing  that 
one  car  mile  was  worth  more  than  another. 
I  do  not  think  it  at  all  follows  necessarily 
that  they  were  wrong  in  that)  because  one 
has  to  remember  that  there  is  contributive 
value  also  to  be  considered.  It  ma;^  venr 
well  be  that  although  a  car  mile  in  Chiswick 
is  worth  more  than  a  car  mile  in  Twick- 
enham, that  is  due  to  the  fact  that 
Twickenham  supplies  it  with  the  traffic. 
That  is  another  factor  to  be  taJcen  into 
account,  if  it  be  true,  and  all  that  is  for  the 
quarter  sessions  to  aetermine.  It  appears 
to  me  here  that  the  most  you  can  say  is, 
that  of  two  measures  of  value  to  which  the 

auarter  sessions  were  entitled  to  have  r^;ard 
iiey  possibl;^  did  not  have  regard  to  that 
which  we  might  think  was  the  best  I  do 
not  say  that  thev  have  not.  If  they  have 
taken  the  contributive  value  into  account 
also  they  may  have  been  perfectly  right; 
but  even  if  they  were  wrong,  they  were 
wrong  on  a  matter  of  fact  and  not  on  a 
matter  of  law.  There  is  only  one  point 
upon  which  1  want  to  ^[uard  myself,  and 
that  is  this.  As  I  stated  just  now,  Chiswick 
is  not  interested  in  any  way  in  the  traffic 
over  what  I  have  called  the  northern 
system.  If  the  northern  system  were 
enormously  profitable,  and  a  very  large 
number  of  fares  were  earned  there,  and 
there  was  nothing,  or  only  a  very  small 
amount,  earned  on  the  southern  system, 
upon  the  principle  which  has  been  adoptea 
Cniswick  would  be  charged  with  a  veiy 
large  sum  based  upon  a  traffic  with  which 
it  had  no  concern.  There  are  some  words 
of  Lord  Heeschell  in  the  Sculcoates  Ccue^ 
tujpra^  which  I  think  might  have  been 
relevant  to  that  state  of  facts ;  and  if  the 
contention  had  been  raised  below  that  the 
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Qtiarter  sessions  had  gone  wrong  in  that 
thev  had  added  together  the  profits  of  two 
undertakings,  in  one  of  which  Ohiswick  had 
no  concern,  and  had  thus  gone  wrong  on 
a  matter  of  principle,  then  I  think  it  would 
have  been  our  duty  to  review  this  decision. 
But  having  regard  to  the  course  which  the 
case  has  taken,  the  other  members  of  the 
court  are  of  opinion  (and  I  am  sorry  to  say 
I  cannot  see  my  way  to  any  contrary  con- 
clusion) that  that  is  not  open  to  Mr. 
Maemonran  upon  this  appeal.  I  cannot 
trace  any  pa.ssage  in  the  evidence  adduced 
which  is  addressed  to  this  point  of  fact, 
and  I  cannot  find  that  the  point  was  ever 
suj^gested  at  all  until  it  was  suggested  in 
this  court.  In  these  circumstances  it 
appears  to  me  that  it  is  not  open,  and  there 
is  a  reason  perhaps  whjr  it  was  not  worth 
anybody's  wnile  to  raise  it,  because  I  notice 
that  the  northern  system  runs  through  the 
same  union  as  the  southern  system,  and 
therefore  possibly  it  did  not  matter.  It 
would  affect  Chiswick  as  a  parish  but  it 
would  not  affect  Brentford  as  a  union.  I 
a^pree  that  the  appeal  fails  and  must  be 
dismissed  with  costs. 

Appeal  dUmiswd, 

Solicitors  for  the  assessment  committee : 
Ruston,  Clark  and  Ruston. 

Solicitor  for  the  tramway  company :  Hugh 
C.  Gknifray. 
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March  18,  21, 1907. 

(Before  Cozens-Haedy,  M.R.,  Vauohan 
Williams  and  Bucklby,  L.J J.) 

Wakefield  and  District   Light  Rail- 
ways Co.  V.  Wakefield  Corporation. 

Public  health  —  General  district  rate  ~ 
Partial  exemption  —  Light  railway— 
"  Land  used  only  as  a  railway  " — "  Rail- 
way constructed  under  the  powers  of 
an  Act  of  Parliament  "—Wakefield  and 
District  Light  Railway  Order,  1901— 
Light  Railways  Act,  1896  (59  &  60  Vict, 
c.  48),  s.  12— Public  Health  Act,  1875 
(38  k  39  Vict.  c.  55),  s.  211  (1)  (b). 

The  owTiers  of  a  light  railway,  constructed 
under  an  Order  made  under  the  Light 
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Railways  Act.  1896,  and  laid  in  the 
public  streets^  had,  by  the  terms  of  the 
Order,  the  exclusive  use  of  the  ratlvxiy 
for  carriaaes  with  flange  wheels,  with- 
out pr^uaice  to  the  right  of  passage 
by  the  public  over  the  highway  unth 
other  carriages.  PhystcaUy  the  light 
railway  resembled  a  tramway. 

Held,  that  by  virtue  of  the  Act  of  1896,  the 
light  railway  uhis  a  railtoay  to  which 
s.  211  (1)  (b)  of  the  Public  Health  Act, 
1875,  ap^tedy  and  that  the  owners 
thereof  were  occupiers  of  land  used 
only  as  a  railtoay  constructed  under  the 
powers  of  an  Act  of  Parliament  for 
public  conveyance  within  the  section,  and 
were,  therefore,  oMessaUe  to  the  general 
district  rate  in  respect  of  the  railway 
at  one-fourth  part  only  of  its  annual 
value. 

Appeal  from  a  decision  of  the  Divisional 
Court  upon  a  case  stated  by  justices  of 
Wakefield  (reported  70  J.  P.  275  ;  [1906] 
2KB.  140). 

A  complaint  was  preferred  by  the  Wake- 
field Corporation,  the  respondents,  against 
the  Wakefield  and  District  Light  Rauways 
Company,  the  appellants,  for  non-payment 
of  two  general  district  rates  made  by  the 
corporation  on  May  10th,  1904,  to  which 
the  appellants  were  assessed  in  the  sums  of 
£31  9«.  Qd,  and  £8  12«.  %d.  respectiveljr. 

At  the  hearing  of  the  said  complaint  it 
was  proved  or  admitted  that  the  said  rates 
were  duly  made  and  demanded  of  the  ap« 
pellants,  and  that  the  appellants  were 
therein  rated  in  respect  of  certain  light 
railways  described  in  the  rate  as  lines  of 
rails.  The  said  rails  were  laid  and  situate 
in  certain  public  streets;  the  net  annual 
value  of  the  rails  was  £237,  and  the  sums  of 
£31  9«.  6c;.  and  £8  128.  8(2.  charged  against 
the  appellants  in  the  said  rates  were  calcu* 
lated  on  the  full  net  annual  value  of  £237. 
It  was  further  proved  that  the  appellants  had 
tendered  to  the  respondents  the  sum  of 
£10  0«.  7d,  being  the  total  sum  charged  by 
the  said  rates  ccQculated  on  one-fourth  part 
only  of  the  said  net  annual  value,  and  that 
the  respondents  had  refused  to  accept  the 
same.  It  was  admitted  that  the  appellants 
were  in  occuxxation  of  the  said  lines  of  rails 
and  the  land  occupied  thereby. 

The  said  lines  of  rails  comprise  railways 
Nos.  3,  6,  7  and  8,  authorised  by  clause  10 
of  the  Wakefield  and  District  Light  Railway 
Order,    1901,   and  lie  entirely  in  certain 

257 


THE   JTUSTICB   OP  THE   PEACE. 


Wakefield,  etc.  Light  Railways  Co.  v. 
Wakefield  Corporation. 

streets  within  the  city  of  Wakefield,  which 
are  highways  dedicated  to  the  public  and 
repairable  by  the  inhabitants  at  large,  and 
are  vested  in  the  corporation  of  Wakefield 
as  the  urban  authority,  pursuant  to  the 
Public  Health  Act,  1875.  The  traffic  along 
the  said  lines  of  rails  is  worked  by  electricity 
on  what  is  commonly  called  the  overhead 
svstem,  by  means  of  electricity  conveyed  to 
the  vehicles  travelling  along  the  said  lines 
of  rails  by  wires  suspended  from  pasts 
placed  alongside  of  the  said  streets.  The 
vehicles  are  used  for  the  conveyance  of 
passeneers  and  parcels,  and  the  public  are 
entitled  to  be  conveyed  along  the  lines  of 
rails  on  payment  of  the  rates  and  charges 
authorised  by  the  said  Order. 

It  was  contended  on  behalf  of  the  respon- 
dents that  the  appellants  were  liable  to  pay 
in  respect  of  the  said  rates  sums  calculated 
on  the  full  net  annual  value  of  the  said  lines 
of  rails,  and  that  the  land  in  which  the  said 
lines  of  rails  are  laid  was  not  land  used  only 
as  a  railway,  and  that  the  said  railway  was 
not  a  railway  constructed  under  the  powers 
of  any  Act  of  Parliament  for  public  con- 
veyance within  the  meaning  of  s.  211  (1)  (b) 
of  the  Public  Health  Act,  1875. 

It  was  contended  on  behalf  the  appellants 
that  the  said  lines  of  rails  and  the  land 
occupied  thereby  were  used  as  a  railway 
constructed  under  the  }K>wers  of  certain 
Acts  of  Parliament  for  public  conveyance 
within  the  meaning  of  s.  211  (1)  (b)  of  the 
Public  Health  Act,  1875,  because  they  were 
constructed  and  are  used  only  under  the 
Wakefield  and  District  Liffht  Railway 
Order,  1901,  and  the  Wakefield  and  District 
Li^ht  Railway  (Extensions)  Order,  1902, 
which  Orders  are  to  be  deemed  special  Acts 
by  virtue  of  s.  12  (2)  of  the  Light  Railways 
Act,  1896,  for  the  purposes  of  the  genend 
enactments  relating  to  railways,  and  that, 
therefore,  the  appellants  ouf^nt  to  be 
assessed  in  respect  of  the  said  lines  of  rails 
and  the  land  occupied  thereby  in  the  pro- 
portion of  one-fourth  only  of  the  net  annual 
value  thereof. 

The  justices  held  that  the  land  occupied 
by  the  said  lines  of  rails  was  not  land  used 
only  as  a  railway,  and  that  the  said  railwavs 
were  not  railways  constructed  under  the 
powers  of  an  Act  of  Parliament  for  public 
conveyance,  and  that  the  appellants  were 
liable  to  be  assessed  in  respect  thereof  on 
the  full  net  annual  value. 

The  questions  for  the  opinion  of  the  court 
were: 

1.  Whether  the  land  occupied  by  the  said 
lines  of  rails  was  or  was  not  land  used  only 
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as  a  railway  constructed  under  the  powers 
of  an  Act  of  Parliament  for  public  convey- 
ance within  the  meaning  of  s.  211  (1)  (b)  of 
the  Public  Health  Act^  1875  ? 

2.  Whether  the  said  railways  were  or 
were  not  railways  constructed  under  the 
powers  of  an  Act  of  Parliament  for  public 
conveyance  within  the  meaning  of  the  said 
sub-section  1 

3.  Whether  the  occupiers  of  the  said  land 
occupied  by  the  said  lines  of  rails  were  or 
were  not  entitled  to  the  benefit  of  the  partial 
exemption  provided  for  in  s.  211  (1)  (b)  of 
the  Public  Health  Act,  1875  ? 

The  Divisional  Court  (Ridley,  Darlinq 
and  A.  T.  Lawrence,  JJ.),  held  that  the' 
land  in  respect  of  which  the  railway  com- 
pany were  rated  was  land  used  only  as  a 
railway,  and  that  this  light  railway  was  a 
railway  constructed  under  the  powers  of  an 
Act  of  Parliament  for  public  conveyance 
within  s.  211  (1)  (b)  of  the  Public  Health 
Act,  1875 ;  and  that  consequently  the  rail- 
way company  were  entitled  to  be  assessed 
to  the  general  district  rate  in  respect  of 
the  railway  at  one-fourth  only  of  its  net 
value. 

The  Wakefield  Corporation  appealed. 
:  Section  211  of  the  Public  Health  Act^ 
1875,  provides : 

"With  respect  to  the  assessment  and 
levying  of  general  district  rates  under  this 
Act  the  following  provisions  shall  have 
effect:  (namely,) 

"  (1)  Gfeneral  district  rates  shall  be  made 
and  levied  on  the  occupier  of  all  kinds  of 
property  for  the  time  bemg  by  law  assessable 
to  any  rate  for  the  relief  of  the  poor,  and 


shall  be  assessed  on  the  full  net  annual 
value  of  such  property,  ascertained  by  the 
valuation  list  for  tne  time  being  in  force,  or. 
if  there  is  none,  by  the  rate  for  the  relief  of 
the  poor  made  next  before  the  making  of 
the  assessment  under  this  Act  subject  to 
the  following  exceptions  regulations  and 
conditions;  (namely,) 

"(b)  The  owner  of  any  tithes,  or  of  any 
tithe  commutation  rentcnarge,  or  the  occu- 
pier of  any  land  used  as  arable  mesadqw  or 
pasture  ground  only,  or  as  woodlands,  market 
gardens,  or  nursery  groundsu  and  the  occu- 
pier of  any  land  covered  with  water,  or  used 
only  as  a  canal  or  towing-path  for  toe  same, 
or  as  a  railway  constructea  under  the  powers 
of  any  Act  of  Parliament  for  pubhc  con- 
veyance, shall  be  assessed  in  respedt  of  the 
same  in  the  proportion  of  one-fourth  part 
only  of  such  net  annual  value  thereof." 


MAGISTERIAL  GASBS. 


Wakefield,  etc.  Light  Railways  Co.  v. 
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By  s.  12  (I)  of  the  Light  Eailwaya  Act, 
1896 :  "  The  Clauses  Acts,  as  defined  by  this 
Act^  and  the  enactments  mentioned  in  the 
Beoond  Schedule  to  this  Act,  shall  not  apply 
to  a  light  railway  authorised  under  this  Act 
except  so  far  as  they  are  incorporated  or 
applied  by  the  Order  authorising  the  rail- 
way. 

"  (2)  Subject  to  the  foregoing  provisions 
of  tnu  Act  and  to  any  special  provisions 
contained  in  the  Order  authorising  the  rail- 
wav,  the  general  enactments  relating  to 
railways  shall  apply  to  a  light  railway  under 
this  Act  in  like  manner  as  they  apply  to 
any  other  railway ;  and  for  the  purposes  of 
those  enactments,  and  of  the  Clauses  Acts 
80  far  as  they  are  incorporated  or  applied 
by  the  Order  authorising  the  railway,  the 
li^t  railway  company  shall  be  deemed  a 
railway  company,  and  the  Order  under  this 
Act  a  special  Act,  and  any  provision  there- 
of a  special  enactment.  Provided  that  a 
lil^ht  railwajr  shall  not  be  deemed  to  be  a 
railway  within  the  meaning  of  the  Railway 
Passenger  Duty  Act,  1842,  and  that  no 
duties  shall  hereafter  be  levied  in  respect  of 
passengers  conveyed  on  a  Ught  railway  con- 
structed under,  this  Act  in  respect  of  the 
conveyance  of  such  passengers  upon  such 
railway." 

The  material  provisions  of  the  Wakefield 
and  District  light  Railway  Order,  1901, 
were  as  follows : 

Section  16.— "  Notwithstanding  anythinff 
in  this  Order  contained  the  company  shall 
not  acquire  or  be  deemed  to  acquire  any 
right  other  than  that  of  user  of  any  road 
aloncr  or  across  which  they  lay  the  rail- 
way.^ 

Section  17.— "Nothing  in  this  Order  or 
in  any  byelaw  made  under  this  Order  shall 
take  away  or  abridge  the  right  of  the  public 
to  pass  along  or  across  every  part  of  any 
road  along  or  across  which  the  railway  is 
laid  with  carriaces  not  having  flange  wheels 
or  wheels  suitable  only  to  run  on  the  rails 
of  the  railway." 

Section  49.— "The  company  may  use  on 
the  railway  carriages  with  flange  wheels  or 
wheels  suitable  only  to  run  on  the  rails  of 
the  railway,  and  subject  to  the  provisions 
of  this  Order  the  comi]«i.ny  shall  have  the 
exclusive  use  of  the  railway  for  carriages 
with  flange  wheels  or  other  wheels  suitaole 
only  to  run  on  the  rails  of  the  railway." 

Section  60.—"  If  any  person  (except  by 
agreement  with  the  company  or  otherwise 
as  by  this  Order  provided)  uses  the  railway 
or  any  portion  thereof  with  carriages  having 
flange  wheels  or  other  wheels  suitable  only 
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to  run  on  the  rails  of  the  railway  such 
person  shall  for  every  such  offence  be 
liable  to  a  penalty  not  exceeding  twenty 
pounds." 

Montague  Ltish,  K.C.,  and  Clavdl 
Salter^  KC.  (with  them  W.  Mackenzie), 
for  the  corporation.— First,  this  heredita- 
ment is  not  a  railway  within  s.  211  (1)  (b)  of 
the  Public  Health  Act,  1875.  According  to 
the  popular  meaning  of  the  word  it  is  not  a 
railway  but  a  tramway.  It  runs  through 
the  public  streets  on  rails  flush  with  the 
ground ;  it  is  driven  by  the  overhead 
electric  system,  and  passengers  are  taken 
up  and  set  down  at  any  point  along  the  line 
of  route.  It  is  in  all  outward  physical 
aspects  an  ordinary  street  tramway.  If  the 
view  of  the  Divisional  Court  H  correct  this 
curious  anomaly  will  result  that  an  under- 
taking in  the  nature  of  a  tramway,  if  it 
comes  into  existence  under  the  sanction  of 
the  Tramways  Actf  1870,  bv  means  of  a 
Provisional  Order,  is  rateable  at  its  full 
value,  but  if  it  comes  into  existence  under 
an  Order  of  the  Light  Railway  Com- 
missioners, it  will  obtain  the  exemption 
allowed  by  s.  211.  But  the  nature  of  the 
hereditament  cannot  depend  upon  the 
origin  of  the  power  under  which  it  comes 
into  existence.  In  construing  the  exemption 
clause  in  s.  211,  two  principles  are  estab- 
lished:  first,  that  the  word  "  railwav " 
must  be  construed  according  to  its  popular 
meaning;  secondly,  that  regard  must  be 
had  to  the  object  of  the  legislature  in 
granting  the  exemption ;  and  when  one 
looks  at  the  different  kinds  of  property 
enumerated  in  that  clause  and  notices  what 
feature  they  have  in  common,  it  is  obvious 
that  the  object  of  the  legislature  was  to 
make  a  deduction  in  favour  of  those  classes 
of  property  which  contribute  largely  to  the 
payment,  but  do  not  enjoy  the  full  benefit, 
of  the  rates.  This  reason  does  not  apply 
to  tramways  which  eiyoy  to  the  full  the 
lighting  and  draining  of  the  streets  and 
the  protection  and  regulation  of  the  traffic 
by  the  police  {BUickpool  a/nd  Fleettoood 
Tramroad  Co.  v.  Thornton  Urbaai  District 
CoimcU  (1907),  71  J.  P.  177  :  [1907]  1  K.  B. 
668;  South  Wales  Bail,  Oo.  v.  Swansea 
Local  Board  (1854),  4  El.  &  Bl.  189: 
Nevypwt  Dock  Co.  v.  Newport  Local 
Board  {1862),  26  J.  P.  693;  2' B.  &  S. 
708 ;  Swansea  Improvements  and  Tram- 
way Co.  V.  Swansea  Urban  Sanitary 
Authority  {1892),  66  J.  P.  248;  [189S] 
1  Q,  B.  367).  Secondly,  this  is  not  a 
railway  constructed  under  the  powers  of  an 
Act  of  Parliament  within  the  exemption 
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clause ;  it  is  constructed  under  an  Order 
of  the  Light  Railways  Commissioners.  Sec- 
tion 12  (2)  of  the  Light  Railways  Act,  18d6, 
provides,  that  the  Order  authorising  the 
railway  shall  be  deemed  a  special  Act  '*  for 
the  purposes  of  the  general  enactments 
relatmg  to  railways,"  but  that  implies  that 
it  is  not  a  special  Act  for  all  purposes,  and 
s.  211  (1)  (b)  of  the  Public  Health  Act  is 
not  a  general  enactment  relating  to  railways 
within  the  meaning  of  s.  12  (2).  Those  words 
were  intended  to  apply  only  to  Acts  which 
had  for  their  main  object  the  regulation  of 
railways,  and  they  reter  to  Acts  of  the  same 
class  as  those  which  are  excepted  from  the 
section.  [DanckwerUy  K.C. — The  Question 
whether  this  railway  is  constructed  under 
the  powers  of  an  Act  of  IWliament  is  con- 
cluded by  Elve  v.  BoyUm,  [1891]  1  Ch.  601 ; 
R.  V.  Walkw  (1875),  40  J.  P.  230;  L.  R. 
10  Q.  B.  355.]  Thirdly,  the  Light  Railways 
Act,  1896,  contains  notning  which  ma]^es  a 
lixht  railway  a  railway  within  s.  211  (1)  (b) 
of  the  Public  Health  Act^  if  it  would  not  be 
so  apart  from  the  provisions  of  the  Act  of 
1896,  for  the  argument  upon  the  construc- 
tion of  s.  12  (2)  applies  to  this  point  also, 
and  apart  from  the  provisions  of  that  Act 
this  is  not  a  railway  but  a  tramway.  A 
light  railway  ma^  be  either  a  rsdlway  or  a 
tramway  according  to  its  nature,  but  it  is 
not  necessarily  a  railway  because  it  is  made 
under  the  Light  Railways  Act  At  the  time 
of  the  passing  of  the  Public  Health  Act, 
1875,  tramways  were  known,  and  they  are 
referred  to  in  s.  147,  but  the  leffislature  did 
not  extend  the  exemption  to  them  because 
they  were  not  within  the  reason  of  the 
exemption ;  but  the  idea  of  constructing  a 
railwav,  which  is  practically  indistin- 
guishable from  a  tramway,  to  run  along 
the  public  streets  of  a  town  was  not  then 
known,  and  it  cannot  be  supposed,  apart 
from  the  Act  of  1896«  that  the  legislature 
would  have  intended  tnis  modem  invention 
to  be  entitled  to  the  exemption.  [Cozens- 
Hardy,  M.R.,  referred  to  Attomey- 
General  v.  JSdisan  Telephone  Co.  {18S0\ 
6  Q.  B.  D.  244]  Fourthly,  the  land  occu- 
pied by  the  company  is  not  land  used  only 
as  a  railwav.  That  the  word  **only^ 
applies  to  the  word  "railway"  as  well 
as  to  the  preceding  items  mentioned 
in  the  exemption  clause  is  established 
by  Swanna  Improvements  and  Tramway 
Co,  v.  Swansea  Urban  Sanitary  Autho- 
rity ^  iupra^  and  by  Blackpool  and  Fleetwood 
Tramroad  Co,  v.  Thornton  Urban  District 
Cowncilj  supra.  No  doubt  the  railway  com- 
pany are  rateable  in  respect  of  their  occupa- 
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tion  of  the  road  by  the  tramway  (PtWfoo, 
Feekham  and  Greenwich  Street  Tramway 
Co.  V.  Greenwich  Union  (1878),  38  J.  P. 
117  j  L.  R.  9  Q.  B.  9;  Melbourne  Tram- 
way and  Omnious  Co..  Limited  v.  Mayor, 
etc.  of  Fitzroy,  [1901]  A.  C.  153),  but 
occupation  for  rating  purposes  is  a  different 
thing  from  the  user  referred  to  in  s.  211. 
The  word  "  onl^  "  was  inserted  not  for  the 
purposes  of  distinguishing  warehouses  and 
stations  from  other  parts  of  the  railway, 
but  for  the  purpose  of  distinguishing 
railways  made  on  private  ground  from 
railways  placed  on  the  highway.  The 
railway  company  occupy  the  land  because 
thej  alone  can  use  it  in  the  only  way  in 
which  it  can  be  made  productive,  but  the 
public  have  the  right  to  use  Uie  surface  of 
the  land  in  common  with  the  railway 
company,  and  that  prevents  the  land  from 
beinff  used  only  for  the  railway.  The 
legislature  could  not  have  meant  to  say 
that  the  rails  are  onlv  to  be  used  as  rails, 
because  thejr  cannot  be  used  in  any  other 
way,  and  if  that  is  the  meaning  it  is 
tautolo^.  Therefore  user  in  s.  211  means 
somethm^  different  from  occupation  and  is 
not  coniined  to  user  by  the  railway 
company. 

Walter  Hyde  (Danckwerts,,  K.C.,  with 
him),  for  the  railway  company.—It  is  said 
that  it  would  be  a  curious  anomaly  if  a 
structure  identical  with  this  one  constructed 
under  the  Tramwavs  Act  were  liable  to  pay 
the  full  rates  while  this  structure  is  onlv 
liable  to  pay  one  quarter.  I  do  not  shrink 
from  that  conclusion,  and  I  say  that  this 
result  may  well  have  been  intended  by 
Parliament.  The  object  of  the  Light 
Railways  Act,  1896,  was,  for  the  purpose  of 
promoting  agriculture  and  other  interests, 
to  induce  more  people  to  construct  such 
means  of  conveyance  from  one  part  of  the 
country  to  another,  and  to  give  the  investor 
a  better  chance  of  profit  than  he  would 
have  under  the  existing  legislation.  Thus, 
by  s.  5  power  is  given  to  the  Treasury  to 
contribute  towards  the  construction  of  a 
li^ht  railway  in  certain  cases.  Again,  the 
Light  Railways  Act  contains  no  clause 
corresponding  to  s.  43  of  the  Tramways 
Act,  1870,  empowering  a  local  authority  to 
purchase  after  twenty-one  years  upon  the 
basis  of  the  structural  value  in  situ.  All  that 
the  Act  does  is  to  provide,  by  s.  11,  that  the 
Board  of  Trade  may  insert  such  a  dause* 
and  the  usual  practice  is  said  to  be  to  give 
the  local  authority  power  to  purchase  at 
the  end  of  sixty  years,  and  then  only  upoD 
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pairing  full  oompenaation.  Then  s.  13, 
which  is  in  fact  a  bettermeot  clause,  gives 
an  advantage  to  a  light  railway  company 
over  promoters  of  otoer  undertakings  as 
regards  the  acquisition  of  land,  since  it 
requires  the  arbitrator  in  estimating  the 
compensation  to  take  into  account  the 
extent  to  which  the  contiguous  lands  of  the 
same  proprietor  may  be  benefited  by  the 
railway.  These  instances  are  sufficient  to 
show  that  the  intention  of  the  legislature 
was  to  place  a  light  railway  in  a  more 
favourable  position  than  a  tramway.  Then, 
as  to  the  meaning  of  the  general  enactments 
relating  to  railways  in  s.  12  (2)  of  the 
Light  Eailways  Act,  it  is  submitted  that 
*^ general"  means  general  as  opposed  to 
special,  that  "enactments"  means  not  only 
an  Act  but  anv  section  or  clause  of  an  Act, 
and  thai  the  definition  as  a  whole  includes 
any  enactment  of  general  application  which 
relates  to  railways.  If  that  be  the  true 
construction  then  s.  211  (1)  (b)  is  such  an 
enactment^  and  applies  to  light  railways 
under  the  Act  of  1896  in  the  same  way  as  it 
applies  to  any  other  railways.  The  only 
other  question  is  as  to  the  word  "  only,"  and 
it  is  to  be  observed  that  this  s.  211  (1)  (b)  is 
an  exemi>tion  clause.  The  charging  words 
are  contained  in  sub>s.  (1)  and  the  exemption 
18  contained  in  clause  (b).  The  natural 
reading  of  the  exemption  clause  is  to  say 
that  if  the  occupier  of  certain  property  uses 
it  in  such  a  way  that  he  is  not  likely  to  get 
as  much  benefit  as  the  occupiers  of  some 
other  classes  of  property  would  ^et  from 
the  rate  to  be  levied  under  the  section,  then 
he  is  to  be  entitled  to  a  certain  exemption. 
The  question  is  what  use  does  the  person 
who  IS  charged  by  the  charging  section 
make  of  the  property  in  respect  of  which  he 
is  charged.  The  use  which  other  people 
make  of  the  property  is  for  that  purpose 
immaterial,  or  if  material  it  tells  in  my 
favour  in  tnis  case.  It  is  conceded  that  if 
this  line  were  laid  on  the  exclusive  property 
of  the  company  they  would  get  the  benefit 
of  the  exemption,  but  it  is  said  that  if  they 
have  not  tne  full  beneficial  user  of  the 
property,  but  must  submit  te  the  burden  of 
allowing  the  public  to  'pass  over  it  and 
obstruct  their  traffic,  they  are  to  be  excluded 
from  the  exemption.  That  cannot  have 
been  the  intention  of  the  Act  of  Parliament 
What  are  the  company  rated  fori  They 
are  rated  for  the  exclusive  right  to  have  the 
groove  in  the  rail  kept  free  of  obstruction 
and  to  run  in  that  groove  carriages  having 
flange  wheels.  Consequently  the  user  of 
the  surface  by  the  public  is  immaterial, 
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because  it  is  not  a  user  which  makes  any- 
body rateable.  The  user  referred  to  in  the 
exemption  clause  is  the  same  user  as  that 
mentioned  by  Blagkbuiin,  J.,  in  the 
Pvmlico  Casey  mpra,  where  he  speaks  of 
the  exclusive  right  of  user  for  which  the 
tramway  company  were  rateable.  There- 
fore this  is  land  used  only  as  a  railway. 

Clavell  Salter^  K.C.,  replied. 

Cozbns-Hardy,  M.R— The  appellants 
here,  the  local  authority,  allege  that  the 
Wakefield  and  District  Light  Railway  Com- 
pany are  rateable  upon  the  full  amount 
charged  in  respect  of  the  general  rate,  and 
are  not  entitled  to  the  statutory  exemption 
which  is  given  to  some  railway  companies 
by  virtue  of  s.  211  of  the  Public  Health 
Act)  1875.  When  the  matter  is  really 
broc^ht  down  to  the  material  points  for  our 
consideration  they  seem  to  me  to  resolve 
themselves  into  two :  First,  does  s.  12  of  the 
Light  Railways  Act,  1896,  bring  s.  211  of 
the  Public  Health  Act  into  operation  with 
reference  to  light  railways]  Then,  next, 
assuming  that  it  does,  what  is  the  true 
meaning  and  effect  of  s.  211  itself  as  applied 
to  a  subject-matter  like  this?    I  do  not 

Eause  to  consider  the  question  whether  the 
ne  of  raUway  which  runs  along  the  public 
streets  at  Wakefield,  which  is  the  Ime  of 
railway  alone  we  have  to  consider  here,  is 
a  tramway  or  a  railway  for  the  purposes  of 
this  Act  It  seems  to  me  almost  too  plain 
for  argument  that  it  is  a  railway  and  not  a 
tramway.  A  light  railway  constructed 
under  the  Act  of  1896  is  repeatedly  spoken 
of  as  a  railway.  In  this  very  s.  12  we  find 
these  words,  that  certain  enactments,  about 
which  I  shall  have  something  to  say,  **  shall 
apply  to  a  light  railway  under  this  Act  in 
like  manner  as  they  apply  to  any  other 
railway^"  and  there  are  to  be  found  in  the  Act 
many  differences  of  a  substantial  kind  for  the 
benefit  mainly  of  a  light  railway  company  as 
compared  with  a  tramway  company  formed 
and  carrying  on  its  operations  under  the 
Tramways  Act,  1870.  I  therefore  feel  no 
doubt  t£at  we  must  approach  this  question 
having  regard  to  the  fact  that  we  are  dealing 
here  with  a  railway  and  not  a  tramway 
within  the  meaning  of  the  Act  of  Parlia* 
ment  What  does  s.  12  sayl  [His  lord* 
ship  read  s.  12  (1)  (2).]  It  is  argued  that 
the  only  enactments  relating  to  railways 
which  are  to  apply  to  a  light  railway  arc 
the  general  statutes  applicable  to  railways, 
and  to  railways  only,  and  that  you  are 
not  to  include  sections  of  a  general  as  dis- 
tinguished from  a  special  character  to  be 
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found  in  Acts  of  Parliament  dealing  not 
merely  with  railways  but  with  other  matters. 
I  am  unable  to  assent  to  that  view.  The 
yery  exception  in  the  proviso  to  sub-s.  (2), 
viz.,  the  Itailway  Passenger  Duty  Act^  1842, 
seems  to  me  to  show  that  that  is  far  too 
narrow  a  construction,  for,  when  you  look 
at  that  Act,  the  short  title  of  which  is  the 
Railway  Passenger  Duty  Act,  1842,  it  is 
quite  plain  that  that  was,  even  at  the  date 
when  this  Act  of  1896  was  passed,  and 
having  regard  to.  omissions  occasioned  by 
intervening  legislation,  an  Act  dealing  not 
merely  with  railways  but  with  sta^  car- 
riages and  matters  of  that  kind,  and  with 
matters  relatinj^  to  stamp  and  probate.  Even 
without  the  aid  of  that,  my  view  is  that 
those  words  '*the  general  enactments  re- 
lating to  railways,"  fairly  construed,  must 
mean  that  an  enactment  in  a  statute  not 
making  special  reference  to  any  particular 
railway,  but  dealine  with  all  railways  without 
exception,  is  to  apply  toa  light  railwayjust  as 
much  as  it  is  to  an  ordinary  railway.  Then 
the  Question  arises,  is  s.  211  a  section  of 
that  kind  1  It  seems  to  me  that  it  is.  It  is 
an  enactment  which  imposes  these  genera] 
district  rates  UDon  all  kinds  of  property  for 
the  time  being  oy  law  assessable  to  the  poor 
rate,  and  it  enacts  that  they  are  to  be 
'*  assessed  on  the  full  net  annual  value  of 
such  property,  ascertained  by  the  valuation 
list  for  the  time  being  in  force,  or.  if  there 
is  none,  by  the  rate  for  the  relief  ol  the  poor 
made  next  before  the  mcJung  of  the  assess- 
ment under  this  Act,  subject  to  the  follow- 
ing exceptions  regulations  and  conditions." 
Then  clause  (b)  grants  an  exemption  to  hind 
used  only  as  a  raUway  "constructed  under 
the  powers  of  any  Act  of  Parliament  for 
public  conveyance."  In  my  view  that  is  a 
general  enactment  relating  to  railways—a 
general  enactment  in  favour  of  railways,  to 
the  benefit  of  which  these  light  railways  are 
entitled.  It  is,  therefore,  now  necessary  to 
consider  whether  the  facts  of  the  case  do  or 
do  not  brin£[  this  lixht  railway  company 
into  the  position  of  claiming  the  benefit  of 
that  clause.  I  think  there  is  great  force  in 
the  argument  which  Mr.  Eyde  has  presented 
to  us,  that  you  have  here  first  of  all  a 
charging  section  imposing  a  charge  on  the 
occupier  of  all  kinds  of  property  liable  to 
the  poor  rate  and  then  an  exemption  for 
occupiers^  and  that  must  obviously  be  for 
the  benefit  of  those  persons  wha  but  for  the 
exemption,  would  have  to  pa^  uie  full  rate. 
What|  then,  are  the  words  wmch  we  have  to 
construe  1  "The  occupier  of  any  land 
covered  with  water,  or  used  only  as  a  canal 
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or  towing-path  for  the  same,  or  as  a  railway 
constructed  under  tiie  powers  of  any  Act 
of  Parliament  for  public  conveyanoe."  Now, 
I  assume  that  the  word  "  only  "  applies  not 
merely  to  the  canal  or  towing^-path  but  to 
the  railwav.  I  do  not  think  it  is  open  to 
us  to  hold  otherwise  having  regard  to  the 
decision  in  the  Blackpool  CoMy  mpra^  but, 
speaking  for  myselL  I  should,  without 
hesitation,  arrive  at  tne  same  conclusion  if 
the  matter  were  open  for  my  decision. 
Then,  assuming  that  to  be  so,  the  words  are, 
"  The  occupier  of  land  used  only  as  a  railway 
constructed  under  the  powers  of  any  Act  of 
Parliament  for  public  conveyance."  Going 
by  steps,  is  this  light  railway  a  railwav  con- 
structed under  the  powers  of  any  Act  of 
Parliament  %  It  was  strenuously  argued  by 
Mr.  Lusk  that  that  was  not  the  case,  that 
there  was  no  Act  confirming  the  Order  of 
the  LijB^ht  Railwav  Commissioners,  but  his 
attention  was  called  to  the  case  of  Elve  v. 
Boytouy  mprOy  and  he  no  longer  persisted 
in  that  view,  and  I  understood  Mr.  Clavdl 
Salter  this  morning  to  give  up  that  conten- 
tion. That  leaves  only  this  question,  are 
the  companv  the  occupiers  of  lands  used 
only  as  a  railway  ?  I  think  they  are.  The 
very  foundation  of  the  rateabuity  of  this 
light  railway  companv,  and  of  tramway 
companies,  which  are  physically  the  same  as 
this  li^ht  railway  company,  is  explained  in 
the  FtnUico  Cate^  suprOy  by  Blackburn 
and  Lush,  JJ.,  on  tnis  ground,  not  that 
they  use  the  road  as  anybody  else  may  use 
it,  for  that,  of  course*  does  not  involve  any 
possibility  of  rating  the  persons  who  use  i^ 
out  that  they  have  by  virtue  of  powers 
which  are  conferred  upon  them  directly  or 
indirectly  by  Parliament,  an  exclusive  nght 
to  use  the  groove  in  the  rails,  and  a  flange 
constructea  so  as  to  fit  into  and  p^  along 
the  rails.  That  is  an  occupation  within  the 
old  statute  of  Elizabeth,  and  within  the 
principle  of  rating  hiw.  it  is  only  by  virtue 
of  that  right  of  exclusive  user  that  they 
become  rateable  at  alL  and  when  I  come  to 
the  words  ^*used  only  as^  a  railway,"  it 
seems  to  me  aknost  irresistible  that  the 
exemption  given  to  the  occupier  who  is 
taxable  in  tne  first  part  of  the  section  is 

S'ven  in  respect  of  the  user  by  him  of 
is  land  onty  as  a  railwav.  Kow  this 
railway  companv  have  got  tnis  Farliamen* 
tary  privilege  which  renders  them  liable  to 
ratmff  only  for  the  purposes  of  their  railway, 
and  their  exclusive  rignt  of  user  cannot  be 
extended  b^ond.  I  do  not  feel  pcened 
with  the  argument  that  other  people  are 
entitled   to  use  the  sur&ce  of   the  road 
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Tliat  does  not  seem  to  me  really  to  have 
any  bearin;^  on  the  case,  and  it  does  not 
interfere  with,  or  in  any  way  destroy,  that 
ezclosive  right  of  nser  which,  and  which 
alone,  is  the  foundation  of  the  rateability 
of  the  railway  company.  For  these  reasons, 
which  are  substantially  those  which  are 
given  by  the  learned  judges  in  the  Divi- 
sional Court,  I  think  that  this  appeal  fails, 
and  must  be  dismissed  with  costs. 

Vattohan  Williams,  L.J.— I  agree  for 
the  reasons  given  by  the  three  judges  in  the 
King's  Bench  Division.  It  seems  to  me 
that  if  you  read  the  three  judgments  you 
will  find  that  they  cover  ever^  one  of  the 
points  which  have  been  urged  in  favour  of 
the  local  authority.  I  should  not  really 
add  anything  to  the  judgment  of  the 
Masteb  of  the  Rolls  if  it  were  not  for 
this,  that  in  the  course  of  the  hearing  ar^- 
ments  have  been  addressed  to  us  which 
seemed  to  me  to  involve  a  certain  amount 
of  confusion  as  to  the  principles  of  ratinjo^. 
Here,  in  the  Public  Health  Act,  one  has  in 
8.  211  (1),  the  words,  **  general  district  rates 
shall  be  made  and  levied  on  the  occupier  of 
all  kinds  of  property  for  the  time  being  by 
law  assessable  to  any  rate  for  the  relief  of 
the  poor."  That  throws  us  back  upon  the 
statute  of  Elizabeth,  and  one  knows  that 
under  that  statute  tne  only  property  which 
is  assessable  to  a  rate  for  the  relief 
of  the  poor  is  land,  and  then  when  one 
comes  to  deal  with  clause  (b)  of  subs.  (1)  of 
8.  211. one  finds  the  word  " land"  used,  and, 
aoooraing  to  my  understanding,  that  means 
land  which  is  assessable  to  rates  for  the 
relief  of  the  poor.  Then  one  has  to  consider 
what  constitutes  land  which  is  so  assessable. 
One  knows  from  any  number  of  cases  that 
the  right  of  exclusive  occupation  of  land, 
whether  it  is  the  surface  of  the  land, 
whether  it  is  something  under  the  land,  or 
whether  it  is  the  totality  of  the  land  which 
constitutes  the  hereditament  in  question,  is 
rateable,  but  in  each  of  those  cases  it  is  on 
the  footing  of  its  being  occupation  of  land. 
Here  we  come  to  a  case  where  the  light 
railway  company  have  the  exclusive  right 
of  occupation  of  the  rails  by  means  of  the 
grooves  that  there  are  in  those  rails,  and  I 
eannot  doubt  mvself  but  that  the  exclusive 
occupation  of  those  rails  in  that  manner  is 
an  occupation  of  land  within  the  meaning 
of  the  words  of  s.  211  of  the  Public  Health 
Act.  I  entirely  ftgfee  with  the  observa- 
tions made  by  A.  T.  Laweengb,  J.,  when 
dealing  with  the  question  whether  the  land. 
which  in  this  case  means  the  rails,  is  usea 
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exclusively  as  a  railway.  He  says,  "  When 
you  look  at  the  property  specified  in  the 
rate  book  it  is  described  as  lines  of  rails. 
Are  they  property  which  is  used  only  as  a 
railway  ?  I  tnink  they  are.  It  is  quite  true 
that  persons  pass  over  them  in  the  exercise 
of  their  rights  of  passage  over  the  highway, 
but  that  does  not  prevent  their  being  used 
only  in  their  character  of  railway  by  the 
company.  It  is  that  exclusive  right  of  user 
which  tne  company  possess  that  makes  them 
rateable  at  all.  It  seems  to  me  impossible 
to  say  that  they  have  an  exclusive  right  to 
use  the  rails  as  a  railway  which  makes 
them  rateable  and  at  the  same  time  to  say 
that  they  are  not  the  only  persons  who  use 
the  rateable  hereditament.'*^  The  length  to 
which  this  principle  of  exclusive  user  con* 
stituting  occupation  of  land  has  been  carried 
is  illustrated  by  the  case  of  Paris  a/nd  Nevt 
York  Tdegraph  Co,  v.  Penzance  Union 
(1884\  48  J.  P.  693 ;  12  Q.  B.  D.  552,  in 
which  it  was  held  by  all  the  judges,  although 
CoLEEiDGE,  L.C.J..  dififered  upon  another 
point,  that  the  exclusive  occupation  of  the 
wires  which  were  within  the  parish  might 
constitute  occupation  of  a  rateaole  heredita- 
ment. Having  said  that,  I  should  like  to 
say  generally  with  regard  to  this  case  that 
the  argument  which  was  based  upon  some 
analogy  between  tramways  falling  within 
the  Tramways  Act,  1870,  and  this  light 
railway,  seems  to  me  entirely  untenable. 
All  the  matters  which  are  relevant  to  this 
particular  case  have  been  dealt  with  so 
clearly  by  the  Master  of  the  Rolls  that 
it  is  not  necessary  for  me  to  add  anything 
further.  I  agree  that  this  appeal  should  be 
dismissed. 

Buckley,  L.  J. — The  question  for  decision 
is  whether  this  light  railway  company  are 
occupiers  of  land  used  only  as  a  railway 
constructed  under  the  powers  of  an  Act  of 
Parliament  for  public  conveyance.  Taking 
those  words  backwards  and  beginning  at 
the  end,  no  question  arises  upon  the  words 
"for  public  conveyance."  It  is  for  public 
conveyance.  Next,  is  this  undertaking, 
using  purposely  a  colourless  word,  con- 
structed under  the  powers  of  an  Act  of 
Parliament?  In  my  opinion  it  is.  It  is 
constructed  under  the  Light  Railways  Act, 
1896,  and  the  Light  Railways  Order  which 
VTas  made  under  that  Act.  Upon  that  point 
the  decision  in  Elve  v.  Boytony  supm,  is, 
I  think,  directly  in  point.  Next,  is  what 
I  have  so  far  called  the  undertaking  a 
railway)  NoWj  first,  negatively  I  think 
that  plainly  it  is  not  a  tramway.    Many 
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differences  could  be  pointed  out  between  the 
Tramways  Act  and  the  Light  Railways  Act 
which  discriminate  the  one  undertaking 
from  the  other,  however  much  they  ma^ 
physically  resemble  each  other.  It  is 
sufficient  to  point  to  such  considerations  as 
this  that  the  Light  Railways  Act  was  passed 
as  a  matter  of  policy  to  encourage  railways 
which  would  assist  agriculture  or  industries 
in  different  parts  of  the  kingdom,  and 
contains  sections  under  which  the  Treasury 
may  subsidise  undertakings  of  that  descrip- 
tion. There  is  nothing,  of  course,  of  that 
kind  in  the  Tramways  Act.  But  uie  Light 
Railways  Act  does  not  confer  on  the  IcKal 
authority,  as  does  the  Tramwa^^s  Act,  the 
right  to  purchase  the  undertaking  after  a 
certain  time;  and  there  are  certain  other 
differences  on  which  I  need  not  dwell.  A 
light  railway  is  certainly  statutory,  and  a 
wholly  different  thing  from  a  tramway. 
Then  negatively  if  it  is  not  a  tramway, 
affirmatively  is  it  a  railway  1  It  seems  to 
me  that  it  is.  The  Act  of  Parliament  of 
1896  repeatedly  calls  it  a  railwajr,  adding, 
of  course,  the  explanation  that  it  is  what  is 
called  a  light  railwav,  and  in  the  very 
section,  s.  12,  to  which  so  much  attention 
has  been  drawn,  in  applying  certain  Acts  of 
Parliament  to  this  thing,  it  says  that  they 
shall  apply  to  a  light  railway  in  like  manner 
as  they  apply  to  any  other  railway,  and  that 
the  thing  is  a  railway  although  it  is  that 
which  bv  way  of  distinction  the  legislature 
has  called  a  lif^ht  railway.  But  there 
remains  that  which,  to  my  miad,  is  by  far 
the  most  formidable  difficultv  in  this  case, 
and  that  is  this  :  Are  the  railway  company 
occupiers  of  land  used  only  as  a  railway 
constructed  under  the  powers  of  an  Act  of 
Parliament  for  public  conveyance]  Upon 
that  Mr.  Lusk  advanced  the  proposition, 
which,  at  first  sight,  seemed  to  me  right, 
that  exclusive  user  as  a  railway  is  an 
expression  which  so  far  as  the  metals  are 
concerned  is  a  truism.  You  can  only  use 
the  metals  as  a  railway.  You  cannot  do 
anting  else  with  them,  and,  therefore,  in 
this  connection  user  only  as  a  railway  cannot 
mean  user  by  the  railway  company  exclusive 
of  user  by  others— say,  user  of  the  surface 
as  a  highway.  I  have  been  convinced  by  an 
argument  which  Mr.  Ryde  has  addr^sed 
to  us  that  that  view  is  wrong.  It  appears 
to  me  that  Mr.  Ryde  must  succeed  if  he  can 
establish  either  one  of  two  propositions: 
either  that  the  word  "land**  in  this  sub- 
section means  that  right  in  the  land  which 
the  rated  occupier  has,  or  that  "  user  "  means 
user  by  the  occupier.  I  start  with  the  fact  that 
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the  case  of  Pindieoy  Peckham^  and  Greewmeh 
Street  Tramway  Co,  v.  Greenwich  Union^ 
suprcu  laid  this  down,  which  seems  to  me  to 
be  rignt,  that  a  tramway  company,  or  light 
railway  company,  in  respect  of  their  occupa- 
tion are  occupiers  of  a  portion  of  the  soil, 
that  because  they  are  occupiers  of  land  they 
are  liable  to  a  rate,  and  that  the  road  as  a 
tramway  is  in  their  exclusive  use.  So  far, 
therefore,  I  have  shown  that  the  light 
railway  company  are  in  occupation,  and 
are  in  exclusive  occupation  as  regards 
the  tramway.  But  that  leaves  open  this 
question  :  Does  that  make  this  "  land  used 
only  as  a  railway  **  when  the  land  as  dia- 
tinffuished  from  the  metals  is  not  in  the 
exclusive  use  and  occupation  of  the  tram- 
way company  1  I  have  been  convinced  by 
the  argument  that  that  matter  is  properly 
approached  from  the  point  of  view,  that 
8.  211  of  the  Public  Health  Act,  1875,  is  a 
section  which  by  sub-s.  (1)  renders  certain 
persons  liable,  and  by  clause  (b)  of  the  same 
sub-section  gives  particular  persons  the 
benefit  of  an  exemption,  and  that,  therefore, 
I  am  entitled,  as  a  matter  of  construction, 
to  read  the  operative  part  introducing, 
instead  of  general  words,  the  particular 
words  which  describe  the  persons  whose 
case  I  have  under  consideration.  Reading 
it  thus  the  section  runs :  "  General  district 
rates  shall  be  made  and  levied  on  the 
occupier  of  land  used  only  as  a  railway 
constructed  under  the  powers  of  an  Act  of 
Parliament  for  public  conveyance  on  the 
full  net  annual  value  of  such  property,"  and 
then  adding  by  clause  (b)  that  he  b  only  to 
pay  one-fourth  of  that.  In  that  conneotion 
the  full  net  annual  value  of  the  property  is 
the  full  net  annual  value  of  the  land  used 
only  as  a  railway  construction.  That  is  to 
say,  the  words  are  words  which  measure  the 
occupier's  right  in  respect  of  the  land,  and 
not  everybody's  right  in  respect  of  the  land. 
The  result,  therefore,  so  far  is  this,  that 
land  when  vou  come  to  the  exemption 
clause  roust  have  its  right  meaning,  not  the 
land,  including  the  surface  over  which  the 
public  have  a  right  of  passage,  but  that 
particular  portion  of  the  land  which  the 
railwav  companjr  have  a  ri^ht  to  occupy 
with  the  metals  in  that  particular  form  to 

S've  them  the  exclusive  use  of  the  soil  for 
leir  purposes.  The  same  result  may  be 
arrived  at  if  you  read  clause  (b)  as  if  it  were 
"the  occupier  of  any  land  used  by  the 
occupier  only  as  a  railway  constructed 
under  the  powers  of  any  Act  of  Pu-liament." 
Of  course  that  is  adding  words  to  the 
clause,  but   does   it  mean   thatf     I   am 
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satisfied  that  it  does,  otherwise  the  rating 
would  be  on  one  footing,  and  the  words  oi 
exemption  would  be  on  another.  Whether 
this  result  is  one  which  could  have  been 
intended  by  the  legislature  when  the  Act 
was  drawn,  I  do  not  know.  If,  as  the  local 
authority  contended,  we  are  to  enter  into  a 
consideration  of  the  question  whether  the 
railway  company  ei^oy  the  full  benefit  of 
the  rates  in  respect  of  their  occupation  of 
this  land — if  the  principle,  in  short,  of  the 
case  of  South  Wales  Bail.  Co.  v.  Stoansea 
Local  Boards  iupra,  is  to  be  applied— it 
appears  to  me  that  they  do,  but  1  do  not 
think  that  that  would  be  a  sound  ground 
on  which  to  rest  our  jud^^ment  The  ques- 
tion for  us  to  determine  is,  not  what  benefit 
they  get  from  the  rates,  but  whether  or 
not  they  are  within  the  lanj^age  of  the 
exemption  in  the  Act  of  Parliament  which 
says  that  under  certain  circumstances  they 
are  only  to  pay  one-fourth  of  what  every- 
body else  pays.  As  a  matter  of  construction 
I  have  come  to  the  conclusion  that  they  are 
within  the  exemption,  and,  consequently, 
this  appeal  ought  to  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  corporation  :  Sharpe, 
F&rker,  Pritchards,  Barham  and  Lawford, 
for  W.  W.  Greenhalgh,  town  clerk,  Wake- 
field. 

Solicitors  for  the  light  railway  company : 
Ashurst,  Morris,  Crisp  k  Co. 
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March  26,  1907. 

(Before  Alvbbstonb,  L.C.J.,  Darling  and 
A.  T.  Lawbbncb,  JJ.) 

DuEosB  V.  Wilson. 

Criminal  law  —  Nuisance  —  Party  to  the 
continued  use  of  premises  as  a  brothel 
—  Block  of  flats  —  Criminal  Law 
Amendment  Act,  1885  (48  k  49  Vict 
c.  69),  s.  13  (3). 

The  appellant  vhis  employed  by  the  ovmer 
as  the  porter  in  charge  of  a  block  of 
eighteen  Jlats^  among  the  tenants  of 
which  were  twelve  loomen  who  were  tn 
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the  habit  of  bringing  men  to  them 
for  the  purpose  of  prostitution.  The 
appellant  knew  the  purpose  for  which 
the  women  used  the  premises,  and  was 
convicted  under  s.  13  (3)  of  the 
Criminal  Law  Amendment  Act,  1885, 
of  being  toUfuLly  a  party  to  the 
continued  use  of  the  premises  or  part 
thereof  as  a  brothel. 

Held,  that  as  it  toas  open  to  the  magistrate 
upon  the  evidence  to  find  that  it  vhis 
not  a  case  of  each  single  flat  beinq  used 
for  prostitution  by  the  woman  who  was 
the  tenant  of  it,  but  of  the  buildina  as  a 
whole  being  tised  as  a  brothel,  the 
conviction  toas  right. 

Singleton  v.  Ellison  {189S),  59  J.  P.  119; 
[1895]  1  Q.  B.  607,  coMidered. 

Case  stated  by  one  of  the  ma^^trates  of 
the  police  courts  of  the  metropolis  sitting  at 
the  Clerkenwell  Police  Court  within  the 
metrojpolitan  police  district  on  the  applica- 
tion m  writing  of  Albert  William  Durose 
hereinafter  called  the  appellant. 

1.  The  appellant  appeared  at  the  police 
court  aforesaid  on  the  31st  day  of  July, 
1906,  u^n  a  summons  to  answer  an 
information  preferred  by  the  respondent 
"for  that  he  between  the  5th  and  12th 
days  of  June  last  past  at  Creighton 
Mansions,  Handel  Street,  within  the 
district  aforesaid  was  wilfully  a  party  to 
the  continued  use  of  such  premises  or  a 
part  thereof  as  a  brothel "  contrary  to  the 
provisions  of  s.  13  of  the  Criminal  Law 
Amendment  Act,  1885. 

The  following  facts  were  proved  before 
the  magistrate : 

2.  The  premises  called  Creighton  Man- 
sions were  a  block  of  flats,  and  the 
appellant  was  employed  by  the  owner 
thereof  as  a  porter  residing  on  and  in 
charge  of  the  premises. 

3.  Among  the  tenants  of  the  flats  were 
twelve  women,  who  at  the  times  mentioned 
in  the  information  were  in  the  habit  of 
bringing  diflferent  men  nightly  to  the 
premises  for  the  purpose  of  prostitution. 

4.  The  appellant  knew  the  purpose  for 
which  the  women  used  the  premises.  He 
did  not  collect  the  rents  but  it  was  part  of 
his  duty  to  evict  undesirable  tenants 
including  women  who  used  the  premises 
for  promiscuous  prostitution. 

5.  The  premises  consisted  of  one  larce 
building,  tne  external  appearance  of  which 
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was  that  of  one  larse  house.  Internally 
the  building  was  diviaed  into  eighteen  flats 
let  at  different  rents  to  different  tenants, 
but  all  under  one  roof  and  reached  by  one 
common  staircase.  Each  flat  was  separately 
assessed  to  the  poor  rate,  but  the  rates  were 
paid  by  the  owner.  Each  flat  was  '^  self- 
contained''  and  could  be  occupied  as  a 
separate  dwelling.  There  was  only  one 
street  door,  giving  access  to  the  common 
staircase.  Each  tenant  had  two  keys  of 
the  flat  which  he  or  she  occupied,  but  none 
of  them  had  a  key  of  the  street  door.  The 
street  door  stood  open  by  day  and  until 
midnight.  At  midnight  it  was  closed  by 
the  appellant  From  midnight  until  2  a.m. 
the  appellant  used  to  wait  in  the  street 
outside  and  admit  the  women  and  the  men 
tliey  brought,  by  unlocking  the  door  with  a 
key  he  had.  When  couples  left  after 
midnight  the  ai)pellant  called  cabs  for  them 
and  received  tips  from  the  men.  There 
was  no  evidence  to  show  what  happened 
after  2  a.m. 

6.  All  the  said  women  lived  in  the  said 
building  but  there  was  no  evidence  to  show 
which  flat  was  occupied  by  which  woman 
nor  whether  there  were  other  tenants  as 
well  as  the  said  women  ;  nor  i^'as  it  proved 
that  any  one  flat  was  used  by  more  than 
one  woman. 

7.  It  was  argued  on  behalf  of  the  appel- 
lant that  each  of  the  said  flats  was  a 
separate  house  and  that  there  was  no 
evidence  that  any  one  of  them  was  used  as 
a  brothel ;  and  that  therefore  although 
situated  in  one  building  they  did  not 
collectively  constitute  a  brothel. 

8.  The  magistrate  however  held  that  the 
building  as  a  whole  constituted  one  set  of 
premises  and  that  the  building  as  a  whole 
was  used  as  a  brothel. 

9.  He  therefore  convicted  the  appellant 
of  being  wilfully  a  party  to  the  continued 
use  of  the  said  premises  as  a  brothel  and 
ordered  him  to  pay  a  fine  of  £2  and  £3 
costs  or  in  default  to  be  imprisoned  for  one 
calendar  month. 

The  question  of  law  for  the  opinion  of 
this  honourable  court  is  whether  upon  the 
facts  above  stated  there  was  evidence  upon 
which  the  magistrate  could  lawfully 
determine  that  the  said  premises  were  used 
as  a  brothel. 

If  the  answer  is  in  the  affirmative,  then 
the  said  conviction  and  order  are  to  stand ; 
if  in  the  negative,  then  the  said  conviction 
is  to  be  quashed  or  such  other  order  is  to 
be  made  as  to  this  honourable  court  shall 
seem  just. 
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The  Criminal  Law  Amendment  Act,  1885, 
s.  13,  provides :  "Any  persoA  who  .  '•  . 
(3)  being  the  lessor  or  landlord  of  any 
premises,  or  the  agent  of  such  lessor  or 
landlord,  lets  the  same  or  any  part  thereof 
with  the  knowledge  that  such  premises  or 
some  part  thereof  are  or  is  to  be  used  as  a 
brothel,  or  is  wilfully  a  party  to  the 
continued  use  of  such  premises  or  any  part 
thereof  as  a  brothel,  shall  ...  he 
liable  ...  to  a  penalty  not  exceeding 
twenty  pounds    ..." 

W.  B,  Leycester,  for  the  appellant— No 
one  of  these  flats  can  be  said  to  be  a 
brothel  as  it  was  not  proved  that  any  one 
flat  was  used  by  more  than  one  woman 
(Singleton  v.  Ellison  (1895),  69  J.  P.  119 ; 
[1895]  1  Q.  B.  607).  The  whole  building 
therefore  cannot  be  said  to  be  a  brothel. 
[Alverstone,  L.C.J. :  E.  v.  Barrett  (18G2\ 
26  J.  P.  805,  and  R.  v.  Stannard  (186S), 
28  J.  P.  20,  are  in  your  favour.]  Section  13  (3) 
presupposes  that  some  person  is  using  part 
of  the  premises  as  a  brothel  and  that  the 
landlora's  agent  is  permitting  it  These 
flats  are  separate  houses  arranged  vertically 
instead  of  norizontally. 

L,  W.  Kershaw,  for  the  respondent. — 
There  was  evidence  that  the  whole  buildine 
was  used  as  a  brothel.  For  all  external 
purposes  it  is  only  one  building  with  one 
entrance.  In  Singleton  v.  Ellison,  supra^ 
there  was  no  evidence  that  the  woman  ever 
left  the  house ;  the  men  resorted  to  her. 
In  Stephen's  Digest  of  the  Criminal  Law 
(6th  ed.,  p.  142)  a  bawdy-house  is  defined 
as  "  a  house  or  room,  or  set  of  rooms,  in  any 
house  kept  for  purposes  of  prostitution.^ 
The  respective  tenants  of  the  different 
flats  are  not  occupiers  of  distinct  properties 
(Attorney  •  General  v.  Mutual  Tontine 
Association  (1876),  1  Ex.  D.  469)  (reported 
in  the  court  below  at  39  J.  P.  726). 

Leicester,  in  reply. 

Alvebstone,  L.C.J. — But  for  the  fact 
that  there  is  a  distinct  finding  by  the  magi- 
strate on  a  question  of  fact,  I  am  not  pre- 
pared to  say  that  I  should  have  affirmed 
this  conviction.  I  do  not  wish  to  be  thought 
to  doubt  the  correctness  of  the  judgment  in 
Singleton  v.  Ellison,  supra,  I  think  that  if 
B  summons  is  taken  out  against  a  woman 
who  lives  in  a  house  and  uses  it  for  prosti- 
tution, no  other  woman  living  in  the  house 
or  frequenting  it  for  purposes  of  prostitu- 
tion, she  has  not  committed  the  offence  of 
keeping  a  brothel  within  s.  13  (I)  of  the 
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CriiAinal  Law  Amendmient  Act,  1885,  but 
that  is  not  the  caise  we  have  before  us. 
This  is  a  summons  against  the  agent  of  the 
landlord  for  being  wilfully  a  party  to  the 
continued  use  of  the  premises,  or  a  part 
thereof^  as  a  brothel.  Paragraph  6  of  the 
ease  states  that  there  was  no  evidence  to 
show  which  flat  was  occupied  by  which 
woman,  nor  whether  there  were  other 
tenants  as  w^ll  as  the  said  women,  nor  was 
it  proved  that  any  one  flat  was  used  by 
more  than  one  woman.  I  understand  that 
to  mean  that  in  view  of  the  nature  of  the 
structure,  though  the  twelve  flats  in  ques- 
tion were  separate  houses  for  some  pur- 
poses, the  magistrate  came  to  the  con- 
clusion that  in  fact  this  nest  of  rooms  was 
really  used  as  a  brothel.  Section  13  of  the 
Criminal  Law  Amendment  Act,  1885,  does 
not  mention  specially  single  houses  or  flats, 
and  the  word  "  premises "  in  s.  13  (3)  may 
involve  more  or  less  than  one  house.  The 
question  is  whether  there  is  evidence  on 
which  the  magistrate  could  conpe  to  the 
conclusion  of  fact  at  which  he  arrived. 
The  appellant  did  not  collect  the  rents,  but 
it  was  part  of  his  duty  to  evict  undesirable 
tenants,  including  women  who  used  Uie 
premises  for  promiscuous  prostitution.  I 
understand  that  to  mean  not  the  mere  fact 
that  women  were  leading  an  immoral  life, 
but  that  the  premises  were  used  for  visita- 
tion b^  men  and  women  who  came  there 
and  might  be  said  to  be  carrying  on  prosti- 
tution or  immorality.  On  the  finding  that 
it  was  not  proved  that  any  one  flat  was 
used  by  more  than  one  woman,  Mr.  Leycester 
has  relied,  and  has  argued  that  it  brings  the 
case  within  the  principle  of  Singletony.  Elli- 
son,  supra.  But  I  think  that  it  TS'as  quite  open 
to  the  magistrate  on  this  evidence,  if  he  was 
so  convinced,  to  find  as  a  fact  that  this  was 
not  the  case  of  each  single  flat  being  used 
for  prostitution  by  the  woman  who  was 
the  tenant  of  it,  but  the  case  of  the  appel- 
lant being  a  party  to  the  use  of  these  pre- 
mises in  such  a  way  as  amounted  to  a 
great  deal  more  than  each  individual  woman 
residing  in  her  own  flat  and  being  immoral. 
The  appellant  did  not  know  to  what  flat 
the  couples  went,  but  after  midnight  he 
let  them  in  at  the  street  door,  and  when 
they  left  he  called  cabs  for  them  and  re- 
ceived tips  from  the  men.  It  is  perfectly 
consistent  with  this  that  one  woman  lent 
the  key  of  her  flat  to  another  to  tdce  a  man 
in  even  though  she  did  not  reside  there. 
The  case  seems  to  be  very  different  on  the 
facts  from  Singleton  v.  Mllisony  supra,  and 
while  I  feel  myself  bound  to  follow  that 
case  I  am  not  prepared  to  say  that  the 
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magistrate  has  come  to  a  wrong  conclusion 
when  he  has  found  that  this  group  of  twelve 
tenements  under  the  control  of  the  pro- 
prietor was  in  fact  bein^  used  as  a  brothel. 
This  is  not  the  case  of  the  individual  immoral 
person,  but  the  case  of  a  person  who,  ac- 
cording to  the  statute,  may  be  convicted  if 
he  has  been  wilfully  a  party  to  this  user  of 
the  premises. 

Darling,  J.— I  am  of  the  same  opinion. 
I  think  that  this  house,  taking  it  to  include 
all  the  different  sets  of  apartments  which  it 
contained,  was  properly  described  as  "pre- 
mises "  within  s.  13  (3)  of  the  Criminal  Law 
Amendment  Act,  1885,  and  that  those  pre- 
mises were  used  as  a  brothel.  The  defini- 
tion of  bawdy-house,  which  is  given  in 
Stephen's  Digest  of  the  Criminal  Law  (6th 
ed.,  p.  142),  is  as  follows :  "  A  house  or  room, 
or  set  of  rooms,  in  any  house  kept  for  pur- 
poses of  prostitution,"  and  it  is  stated  in 
Hawkins'  Pleas  of  the  Crown  (3rd  ed., 
Bk.  I.,  c.  74),  that  a  lodger  who  keeps  only 
a  single  room  for  the  use  of  bawdry  is 
indictable  for  keeping  a  bawdy-house.  It 
is  true  that  in  Singleton  v.  Ellison^  supra, 
a  particular  woman  who  lived  in  a  house 
and  who  took  men  there,  and  who  was  a 

frostitute,  was  held  not  to  keep  a  brothel, 
t  may  be  that  there  was  no  prostitute 
there  but  herself,  but  we  do  not  know  what 
would  have  happened  if  the  person  who  let 
the  house  to  her,  supposing  be  knew  what 
she  was  doing,  had  been  prosecuted.  To 
hold  that  the  appellant  was  not  properly 
convicted  would  oe  to  attribute  to  the  legis- 
lature a  very  odd  intention.  If  one  looks 
at  R.  13  of  the  Criminal  Law  Amendment 
Act,  1885,  it  is  plain  that  the  tenant  or 
lessee  or  occupier,  if  he  had  done  what  the 
appellant  did,  would  have  been  properlv 
convicted,  because  undoubtedly  the  appel- 
lant was  a  party  to  the  user  of  these  pre- 
mises for  the  purpose  of  habitual  prostitu- 
tion. Why  is  he  not  to  be  convicted? 
Because  it  is  said  that  there  is  a  difference 
between  allowing  premises  to  be  used  as  a 
brothel  within  s.  13  (3),  and  allowing  them 
to  be  used  for  the  purposes  of  habitual 
prostitution  within  s.  13  (2),  and  that  the 
legislature  so  recognised  the  difference  that 
it  nas  provided  that  a  landlord  may  permit 
them  to  be  used  for  the  purpose  of  habitual 
prostitution  and  so  not  be  guilty  of  any 
offence,  and  that  likewise  any  person  who  is 
wilfully  a  party  to  the  continued  use  of 
such  premises  for  that  purpose  would  be 
guilty  of  no  offence.  The  appellant  was  the 
porter,  and  obviously  he  was  a  party  to  the 
continued  use  of  these  premises  for  the 
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purpose  of  habitual  prostitution,  but  it  is 
said  he  cannot  be  convicted  because  he  is 
not  the  tenant  or  lessee  or  occupier  within 
s.  13  (2),  and  that  in  order  to  be  convicted 
he  must  be  a  party  to  the  continued  use  of 
these  premises  as  a  brothel.  I  do  not  think 
that  the  legislature  meant  to  draw  such  a  nice 
distinction.  I  regard  the  words  "  used  as  a 
brothel  or  for  the  purposes  of  habitual  pro- 
stitution" in  8.  13  (2)  as  showing  that  the 
lemslature  considered  that  there  was  little 
difference  between  the  two  things,  and  they 
were  justified  in  that  view  by  the  passage  I 
have  read  from  Stephen's  Digest  of  the 
Criminal  Law.  This  is  not  like  a  case  of  a 
series  of  houses  in  a  street  all  belonging  to 
the  same  landlord  and  used  for  immoral 
purposes.  These  premises  are  absolutely 
undler  the  control  of  the  appellant.  The 
people  who  occupy  the  flats  have  no  key  of 
the  front  door,  and  it  would  be  to  strain 
langus^  in  the  cause  of  immorality  to  hold 
that  these  premises  are  not  properly  de- 
scribed as  a  orothel. 

A.  T.  Laweenoe,  J.— I  have  had  consider- 
able difficulty  in  this  case,  but  I  think  on 
the  whole  that  the  appeal  must  fail.    By 
s.  13  (3)  of  the  Criminal  Law  Amendment 
Act,  1885,  it  is  provided  that  a  person  who 
is  wilfully  a  party  to  the  continued  use  of 
premises,  or  any  part  thereof,  as  a  brothel 
may  be  convicted,  and  the  magistrate  has 
held  that  the  porter  of  these  premises  was 
guilty  under  that  sub-section.    I  do   not 
mean  to  extend  Singleton  v.  Ellison^  supra. 
I  think  that  a  brothel  is  such  a  place  as 
that   described   in  the  case,  i.e.,  premises 
used  by  more  than  one  woman  for  prosti- 
tution, but  I  think  that  the  magistrate  has 
really  found  that  these  premises  were  so 
used,  and  the  Question  he  submits  to  us  is 
whether  upon  ine  facts  as  stated  there  was 
evidence   upon   which   he  could  lawfully 
determine  that  the  premises  were  used  as  a 
brothel.    In  stating   the   facts  he  shows, 
after  stating  that  the  appellant  let  these 
twelve  women  into  the  flats  (speaking  of 
them  generally),  that  after  a  certain  hour  he 
let  them  out.    I  do  not  know  exactly  what 
that  means,   but   it  is   a  fact  which  the 
magistrate  was  entitled  to  take  into  con- 
.sideration  and  determine  its  meaning  for 
himself.    He  says  that  there  was  no  evi- 
dence whether  there  were  other  tenants  as 
well  as  the  said  women,  nor  was  it  proved 
that  any  one  flat  was  used  by  more  than 
one  woman.    But  there  was  evidence  that 
all  these  women  went  into  these  flats,  and 
it  is  quite  consistent  with  those  findings 
that  there  was  a  use  of  these  flats  by  more 
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than  one  woman,  that  there  was  no  strict 
observance  of  the  ri^ts  of  occupation  by 
each  particular  woman  of  her  own  flat 
The  evidence  beinj  left  in  an  uncertain 
condition,  the  magistrate  drew  the  infei> 
ence  that  this  place  was  wilfuUv  permitted 
by  the  appellant  to  be  continued  to  be  used 
as  a  brofliel,  and  I  cannot  say  that  he  was 

Appeal  ditnUsiedL 

Solicitor  for  the  appellant:  Solomon 
Myers.  __    _, 

Solicitors  for  the  respondent:  W.  T. 
Ricketts  &  Son. 
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March  26, 1907. 

(Before  Alverstone,  L.C.J.,  Darling  and 
A.  T.  Lawrence,  JJ.) 

London  County  Council  v.  Hancock 
AND  James. 

London— Buildinffs—"  Building  or  stroc 
ture  "—Erection  of,  beyond  general  line 
of  buildings— Show-case  erected  upon 
steps  and  landing— London  Building 
Act,  1894  (67  &  68  Vict.  c.  ccxul), 
ss.  22  (1)  and  200  (3). 

Bv  «.  22  (I)  of  the  London  BuOding  AU, 
1894,  "iTo  building  or  Hrwiure  ihaU^ 
without  the  consent  in  writvng  qf  the 
cov/ncU,  be  erected  beyond  the  general 
line  of  buildings  in  anp  street    .    .    • 

The remmdents,who  carried  on  Inuiness  as 
court  mUlinerSy  erected  mthaut  the 
consent  of  the  appellants  on  the  steps 
and  landing  leading  to  the  froM  aoor 
in  the  front  main  tiall  of  their  premues 
a  show-case  which  took  thejdaoe  of  a  shop 
front  and  which  prqjectedbewmd  tAe 
general  line qf  buildings.^  Th^hcusestn 
thispartqfthestreethadbaymndowstn 
front  of  the  general  line  of  buildings 
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AND  James. 

and  the  show-case  was  slightly  in  front 
of  the  bays. 

Held,  that  the  show-case  vhu  not  a  "  huilding 
or  structure''  within  the  meaning  of 
the  section. 

London  County  Council  v.  Illuininated 
Advertisement  Co.,  (iPO^),  68  J.  P.  445  ; 
[1904]  2  K.  B.  bmJoUowed, 

Case  stated  by  Alfred  Chichele  Plowden, 
Esq.,  one  of  the  magistrates  of  the  police 
courts  of  the  metropolis. 

1.  On  the  28th  day  of  June,  1906,  the 
respondents  appeared  before  me  sitting  at 
the  Marlborough  Street  Police  Court  to 
answer  an  information  laid  by  Thomas 
Chilvers  on  behalf  of  the  London  County 
Council,  which  charged  that  the  respondents 
on  or  about  the  12th  January,  1906,  on  the 
forecourt  of  No.  8,  Grafton  Street,  in  the 
city  of  Westminster,  in  the  county  of 
London,  and  within  the  metropolitan  police 
district,  did  unlawfully  erect  a  structure  in 
contravention  of  the  provisions  of  Part  III. 
of  the  London  Building  Act,  1894  (67  <k 
58  Vict  c.  ccziii.),  to  wit,  erect  a  structure 
beyond  the  general  line  of  buildings  of  a 
street  called  Grafton  Street,  aforesaid, 
without  the  consent  in  writmg  of  the 
London  County  Council,  whereby  the 
respondents  became  liable  to  the  penalty 
prescribed  by  s.  200  (3)  of  the  said  Act  as 
amended  by  the  London  Building  Act,  1894 
(Amendment)  Act,  1898  (61  <fe  62  Vict. 
c.  czxxvii),  8.  7,  and  to  have  an  order  made 
against  them  to  demolish  the  said  structure 
or  any  part  thereof. 

2.  At  the  hearing  of  the  said  information 
the  following  facts  were  either  proved 
before  me  or  admitted  by  both  parties : 

(a)  The  respondents  carry  on  business  as 
court  milliners  at  the  premises  known  as 
No.  8,  Grafton  Street,  W.,  in  the  county  of 
London.  The  front  main  wall  of  No.  8, 
Grafton  Street,  stands  back  about  7  feet 
from  the  public  way.  The  front  door  is  in 
the  front  main  wall  and  is  approached  from 
the  public  footway  by  a  flight  of  four  stone 
steps  and  a  stone  landing  at  the  top  of  the 
steus. 

(b)  At  the  time  laid  in  the  information 
the  defendants  without  the  consent  of 
the  London  County  Council  erected  upon 
the  steps  and  landing  above  referred  to^  a 
large  show-case  of  wood  and  glass,  having 
^e  following  dimensions:   length   7   feet 
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6  inches,  width  1  foot  10  inches,  height 
above  the  street  level  9  feet  3  inches.  The 
said  show-case  according  to  the  evidence 
took  the  place  of  a  shop  front. 

(c)  The  general  line  of  buildings  in 
Grafton  Street  in  which  the  said  premises 
are  situate  was  duly  determined  b^  a 
certificate  of  the  superintending  architect 
dated  the  11th  day  of  June,  1906,  and  the 
said  show-case  projects  6  feet  3  inches 
bevond  such  ^neral  line  of  buildings. 

(d)  The  said  show-case  stands  upon  the 
defendants'  property.  The  houses  in  this 
part  of  Grafton  Street  have  bay  windows  in 
front  of  the  general  line  of  buildings,  and 
the  said  show-case  according  to  the 
evidence  was  slightly  in  front  of  the  bays. 

3.  The  appellants  contended  that  the  said 
show-case  was  a  structure  within  the 
meaning  of  s.  22  of  the  London  Building 
Act,  1894,  and  cited  Ellis  v.  Plutustead 
Board  of  Works  {1893),  57  J.  P.  359; 
Lavy  V.  London  County  Council  (1895), 
59  J.  P.  630 ;  [1895]  2  Q.  B.  577  ;  Bichard- 
son  V.  Brown  {1885),  49  J.  P.  661,  and 
Brown  v.  Leicester  Corporation  {189X), 
57  J.  P.  70. 

4.  The  respondents  contended  to  the 
contrarv  and  relied  upon  London  County 
Council  V.  Illuminat&i  Advertisement  Co. 
{1904),  68  J.  P.  445  i  [1904]  2  K.  B.  886. 

5.  I  was  of  opinion  on  the  authority  of 
the  above  case  that,  so  far  as  it  was  a 
question  of  fact  for  me  to  decide,  the  show- 
case did  not  amount  to  the  erection  of  a 
structure  within  the  meaning  of  s.  22.  I 
accordingly  dismissed  the  information  with 
two  pounds  two  shillings  costs. 

6.  The  question  of  law  for  the  opinion  of 
the  court  is  whether  upon  the  facts  above 
stated  the  resj)ondent8  erected  a  structure 
in  contravention  of  s.  22  of  the  London 
Building  Act,  1894. 

Dated  this  3rd  day  of  October.  1906. 
(Signed)       A.  Chichele  Plowden. 

The  London  Building  Act,  1894,  Part  III., 
s.  22  (1),  provides :  "  No  building  or  struc- 
ture shall  without  the  consent  in  writing 
of  the  council  be  erected  beyond  the 
general  line  of  buildings  in  any  street 
or  part  of  a  street  place  or  row  of  houses 
in  which  the  same  is  situate  in  case 
the  distance  of  such  line  of  buildings 
from  the  highway  does  not  exceed  50  feet 
or  within  50  feet  of  the  highway  when  the 
distance  of  the  line  of  buildings  therefrom 
amounts  to  or  exceeds  50  feet  notwith- 
standing there  bein^  gardens  or  vacant 
spaces  between  the  line  of  buildings  and 
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the  highway.  Such  general  line  of  build- 
ings shall  if  required  be  defined  by  the 
superintending  architect  by  a  certificate 
such  certificate  to  be  issued  within  one 
month  from  the  date  of  the  application 
therefor." 

Section  200  (3)  provides:  "Every person 
who-;-(a)  erects  or  brings  forward  any 
building  or  structure  in  contravention  of 
any  of  the  provisions  of  Part  III.  of  this 
Act  or  of  any  conditions  attached  by  the 
council  to  any  consent  given  pursuant  to 
such  provisions  .  .  .  shall  be  liable  to 
a  penalty  not  exceeding  twenty  pounds  a 
day  during  every  day  of  the  continuance  of 
the  non-compliance  with  the  order  of  the 
^urt  in  reference  to  the  matters  afore- 
said." 

The  London  Building  Act,  1894  (Amend- 
ment) Act,  1898,  s.  7,  provides :  " .  .  . 
The  court  .  .  .  may  make  an  order  in 
writing,  directing  sucn  person  to  demolish 
the  building  or  structure  complained 
of    .    .    ." 

Avary,  K.C.  (F,  F,  Daldy,  with  him), 
for  the  appellants.— This  structure  is  a  part 
of  the  building  {Londcm  County  Council  v. 
Illuminated  Advertisement  Co,^  supra/ 
Coburg  Hotel  v.  London  County  Cotmcu 
(1899),  63  J.  P.  805  ;  Brovm  v.  Leicester  Cor- 
poration, supra:  Richardson  v.  Brown, 
supra;  London  County  Council  v.  Schewzik 
(1905\  69  J.  P.  409  ;  [1905]  2  K.  B.  695),  or 
at  any  rate  it  is  in  the  nature  of  a  building. 

No  one  appeared  for  the  respondents. 

Alvebstone,  L.C.J. — I  think  this  case 
brings  out  in  relief  the  importance  of 
following  decisions  in  this  court  and  laying 
down  the  same  rules.  Nothing  could  be 
worse  than  for  the  court  to  attempt  to 
draw  refined  distinctions  in  order  to  get  rid 
of  decisions  which  may  be  open  to  some 
criticism.  There  is  no  statement  in  this 
case  that  this  was  a  shop  front.  What  is 
9aid  is  ihaX  it  was  a  large  show-case  of 
wood  and  glass  erected  upon  the  steps  and 
landing  and  that  it  took  tne  place  of  a  shop 
front.  I  am  unable  to  add  anything  to 
what  I  said  in  London  Cownty  Coimcil  v. 
Illuminated  Advertisement  Co.,  supra.  I 
think  that  that  case  was  rightly  decided. 
This  is  a  Building  Act  and  I  do  not  think 
that  &  22  was  intenaed  to  apply  to  that 
which  is  in  the  nature  of  a  show-case 
whether  fastened  to  a  building  or  not. 
Assuming  it  to  be  fastened  to  the  building 
I  think  that,  but  for  the  case  of  Hull  v. 
London  Cwinty  Council  (1901\  66  J.  P.  309  ; 
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[1901]  1  K.  B.  580, 1  should  have  held  that 
it  might  become  a  projection,  but  without 
flying  in  the  face  of  the  judjgment  in  London 
Cau/nty  Council  v»  Illuminated  Advertite- 
ment  Co.j  supra,  I  cannot  reverse  the 
decision  of  the  magistrate.  He  says :  "I 
was  of  opinion  on  the  authority  of  the 
above  case  that,  so  far  as  it  was  a  question 
of  fact  for  me  to  decide^  the  show-case  did 
not  amount  to  the  erection  of  a  structure 
within  the   meaning   of   s.  22."    He  was 

rjrfectly  right  in  coming  to  that  conclusion, 
do  not  consider  that  alarge  show-case  put 
upon  the  steps  and  landing  is  a  structure 
within  the  words  "building  or  structure" 
in  s.  22.  It  is  important  to  point  out  that 
this  summons  was  for  a  breach  of  s.  22,  and 
not  for  a  breach  of  s.  73  (8)  as  to  nroiections. 
llie  magistrate  was  right  in  concluding  that 
this  was  not  a  structure,  and  therefore  the 
appeal  ought  to  be  dismissed. 

Dablino,  J.— I  am  of  the  same  opinion. 
If  it  had  not  been  for  the  case  of  London 
County  Council  v.  Illuminated  Advertise- 
ment Co.,  supra,  I  should  have  felt  bound 
to  say  that  this  was  a  structure.  But  in 
that  case  the  court  came  to  the  conclusion 
that  they  were  not  in  a  position  to  interfere 
with  the  magistrate's  decision  and  to  say 
as  a  matter  of  law  that  that  was  a  structure 
which  he  said  was  not.  My  inclination  b 
to  think  that  the  judgment  of  Wills,  J., 
was  right  in  that  case,  but  the  judgment 
of  the  majority  binds  me. 

A.  T.  Lawrencb,  J.— I  do  not  see  my 
way  to  hold  that  the  magistrate  was  wrong 
in  law  when  he  found  as  a  fact  that  this  was 
not  a  structure  within  the  section. 

Appeal  dismissed. 

Solicitor  for  the  appellants :  Seager 
Berry. 
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(Before  Alysrstone,  L.C. J.,  Dablino  and 
Phillimobb,  JJ  .) 

Mabshall  v.  Graham  ;  Bell  v.  Graham. 

Education — Neglecting  to  cause  attendance 
of  child  at  school— Day  exclusively  set 
apart  for  religious  observance — Ascen- 
sion Day — Elementary  Education  Act, 
1870  (33  &  34  Vict.  c.  76),  s.  7  (1),  and 
8.  74(1),  (2). 

The  appellant  in  the  firtt  case  was  sum- 
moned  for  neglecting^  without  lawful 
excuse^  to  cause  his  child,  aged  eleven 
and  a-hcUf  years,  to  attend  school  for 
the  whole  time  required  by  the  byelaws 
made  by  the  county  council  of  the  West 
Riding  of  Yorkshire  as  the  education 
authority  under  Part  III,  of  the 
Education  Act,  1002.  JByelaw  4  (6) 
provided  that  nothing  in  the  byelaws 
should  require  any  child  to  attend 
school  on  any  day  exclusively  set  apart 
for  religious  observance  by  the  religious 
body  to  which  its  parent  belongs.  Sec- 
tion 7  (1)  of  the  Education  Act,  1870, 
contains  a  similar  provision.  On  May 
24tA,  1906,  being  Ascension  Day,  the 
child  was  wholly  absent  from  school  in 
the  morning,  he  attended  church  in  the 
morning  and  attended  school  in  the 
aftemjoon.  The  appellant,  who  belonged 
to  the  Church  of  England,  stated  in 
evidence  that  it  was  in  accordance  with 
his  direction  that  the  child  attended 
church  in  the  morning  and  went  to 
school  in  the  afternoon.  The  justices 
came  to  the  conclusion  that  May  24th, 
1906,  ujos  not  a  day  exclusively  set  apart 
for  religious  observance  by  the  religious 
body  to  which  the  appellant  belonged, 
in  the  sense  contemplated  b^  the  byelaw 
and  s.  7  (1)  of  the  Education  Act,  1870, 
and  they  convicted  the  appellant 

In  the  second  case  the  facts  were  similar, 
except  that  the  child  was  wholly  absent 
from  school  both  in  the  morning  and  in 
the  afternoon,  a/nd  the  appellant  stated 
in  evidence  that  he  was  a  member  of  the 
Church  of  England f  and  that  it  was  by 
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his  direction  that  the  child  did  not 
attend  school  that  day,  but  attended 
church  in  the  morning  and  stayed  at 
home  the  rest  of  the  day.  The  justices 
toere  not  satisfied  that  the  appellant 
was  a  member  of  the  Church  of  England, 
and  they  came  to  the  same  conclusion 
as  in  the  previous  case  and  convicted 
tJie  appelUmt. 

Held,  that  Ascension  Day  was  a  day  ex- 
clusively set  apart  for  religious  ob- 
servance by  the  Church  of  England 
within  the  meaning  of  the  byelaw  and 
statute,  that  on  the  evidence  the  appd- 
lants  in  both  cases  were  members  of  the 
Church  of  England,  and  that  both 
convictions  were,  therefore,  wrong  and 
must  be  quashed. 


Marshall  v.  Graham. 

Case  stated  b^  the  undersigned  justices 
for  the  West  Riding  of  Yorkshure. 

1.  An  information  was  preferred  by 
Thomas  Graham,  a  person  duly  appointed 
to  carry  out  the  compulsory  byelaws  of  the 
Ardsley  and  Dariield  District  Education 
Sub-Committee  of  the  West  Riding  County 
Council,  against  the  appellant,  for  that  he 
being  the  parent  of  a  certain  child,  to  wit, 
John  Marshall  being  not  less  than  five  nor 
more  than  fourteen  years  of  age.  did  unlaw- 
fully neglect  to  cause  such  child  to  attend 
school  without  lawful  excuse  for  the  whole 
time  required  by  the  byelaws  made  by  the 
county  council  of  the  West  Riding  of  York- 
shire as  the  education  authority  under 
Part  III.  of  the  Education  Act,  1902,  con- 
trary to  the  said  byelaws  and  contrary  to 
the  form  of  the  statute  in  such  case  made 
and  provided. 

2.  The  information  stood  for  hearing  at  a 
court  of  summary  jurisdiction,  held  at  the 
Court  House,  Barnsley,  on  the  13th  June, 
1906,  and  was  adjourned  till  the  4th  July, 
1906,  when  it  came  on  for  hearing  before  us, 
and  after  hearing  the  case  and  the  evidence 
for  both  the  respondent  and  the  appellant 
we  convicted  the  said  Timothy  Marshall, 
the  appellant,  and  jud^  that  he  should  pay 
a  penalty  of  Is.  including  costs. 

3.  Upon  the  hearing  of  the  information 
as  aforesaid  the  following  facts  were  ad- 
mitted in  evidence  before  us  : 

(a)  The  Darfield  Mixed  School  is  and  since 
the  1st  day  of  April,  1904,  has  been  a  non- 
provided  public  elementary  school  within 
the  meaning  of  the  Education  Acts  1870  to 
1902|  conducted  in  connection  with  and  so 
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far  as  religious  instruction  is  concerned 
according  to  the  principles  of  the  Church  of 
England.  It  is  situate  inithin  the  area  for 
which  the  county  council  of  the  West 
Riding  of  Yorkshire  is  the  local  education 
authority.  The  said  Darfield  Mixed  School 
is  the  school  selected  for  the  said  John 
Marshall,  and  is  and  has  been  attended  by 
him  for  some  time.  The  said  John  Marshall 
is  aged  about  eleven  and  a-half  years. 
The  appellant  is  the  parent  of  the  said  John 
Marshall. 


tioned  by  the  Board  of  Education  on  the 
4th  day  of  August,  1905,  provide  (amongst 
other  things)  as  follows  : 

"  2.  The  parent  of  every  child  of  not  less 
than  five  nor  more  than  fourteen  years  of 
age  shall  cause  such  child  to  attend  school 
unless  there  be  a  reasonable  excuse  for  non- 
attendance.    .    .    . 

"3.  The  time  during  which  every  child 
shall  attend  school  shall  be  the  whole 
time  for  which  the  school  selected  shall 
be  open  for  the  instruction  of  children  of 
similar  age. 

'M.  Provided  al^vays  that  nothing  in 
these  bvelaws  .  .  .  (b)  shall  require 
any  child  to  attend  scnool  on  any  day 
exclusively  set  apart  for  religious  observ- 
ance by  the  religious  body  to  which  its 
parent  belongs  .   .  . 

"  6.  Every  jmrent  who  shall  not  observe 
or  shall  neglect  or  violate  these  byelaws,  or 
any  of  them,  shall  upon  conviction  be  liable 
to  a  penalty  not  exceeding,  with  costs,  208. 
for  each  ofiFence." 

(c)  The  respondent,  Thomas  Graham,  was 
duly  authorised  to  prosecute  the  saia  ap- 
pellant and  to  lay  the  said  information. 

(d)  On  the  24th  May,  1906,  the  said 
school  was  open  for  the  instruction  of  chil- 
dren of  eleven-and-a-half  years  of  age  both 
in  the  morning  and  in  the  afternoon. 

(e)  On  the  24th  May,  1 906.  being  Ascension 
Day,  the  said  John  Marshall  was  wholly 
absent  from  the  said  school  in  the  morning  : 
he  attended  church  in  the  morning  ana 
attended  school  as  usual  in  the  afternoon. 
The  appellant,  Timothy  Marshall,  stated  in 
evidence  that  it  was  by  his  desire  and 
direction  that  the  said  John  Marshall  did 
not  attend  school  on  the  morning  of  that 
day,  and  that  in  accordance  with  such 
desire  and  direction  he  attended  church 
in  the  morning  and  went  to  school  in  the 
afternoon. 

(f)  The  appellant  belongs  to  the  religious 
body  of  the  Church  of  England. 
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(g)  No  evidence  was  adduced  before  us 
that  Ascension  Day  was  or  is  a  day  exclu- 
sively set  apart  for  religious  observance  by 
the  Church  of  England  or  that  in  practice 
it  was  or  is  so  exclusively  observed,  out  the 
appellant's  counsel  relied  entirely  on  statutes 
and  legal  argument. 

4  It  was  contended  on  behalf  of  the 
appellant  that  he  was  entitled,  in  accord- 
ance with  byelaw  4,  mprtiy  to  keep  his  child 
away  from  school  on  Ascension  Day  inas- 
much a£  that  day  was  exclusively  set  apart 
for  religious  observance  by  the  religious 
body  (namely  the  Church  of  England)  to 
which  he  (appellant)  belonged,  and  to  sup- 
port such  contention  appellant's  counsel 
quoted  the  statute  5  <&  6  Edw.  6,  c.  3,  s.  1, 
which  reads : 

"  Forasmuch  as  at  all  times  men  be  not  so 
mindful  to  laud  and  praise  God,  so  ready 
to  resort  and  hear  God's  Holy  Word,  and 
to  come  to  the  holy  communion  and  other 
laudable  rites  which  are  to  be  observed  in 
every  Christian  congre^tion,  as  their 
bounden  duty  doth  require;  tiierefore  to 
call  men  to  remembrance  of  their  duty  and 
to  help  their  infirmity,  it  hath  been  whole- 
somely provided  that  there  should  be  some 
certain  times  and  days  appointed,  wherein 
the  Christians  should  cease  from  all  other 
kind  of  labours,  and  should  apply  them- 
selves only  and  wholly  unto  the  aforesaid 
holy  works  properly  pertaining  unto  true 
religion,  that  is  to  hear  to  learn  and  to 
remember  Almighty  God's  great  benefits, 
His  manifold  mercies.  His  inestimable 
gracious  goodness  so  plenteously  poured 
upon  all  His  creatures,  and  that  of  His 
infinite  and  unspeakable  goodness  without 
any  man's  desert;  and  in  remembrance 
hereof  to  render  unto  Him  most  high  and 
hearty  thanks,  with  prayers  and  supplica- 
tions for  the  relief  of  all  our  daily  necessi- 
ties ;  and  because  these  be  the  chief  and 
principal  works  wherein  man  is  commanded 
to  worship  God,  and  do  properly  pertain 
unto  the  first  Table,  therefore  as  these 
works  are  both  most  commonly  and  also  may 
well  be  called  God's  service,  so  the  times 
appointed  specially  for  the  same  are  called 
holy  days,  not  for  the  matter  and  nature 
either  of  the  time  or  day,  nor  for  any  of 
the  saints'  sake  whose  memories  are  had 
on  those  days,  for  so  all  days  and  times 
considered  are  God's  creatures  and  all  of 
like  holiness,  but  for  the  nature  and  con- 
dition of  those  ^odly  and  holy  works  where- 
with only  Grod  is  to  be  honoured,  and  the 
congregation  to  be  edified,  whereunto  such 
time  and  days  are  sanctified  and  hallowed, 
that  is  to  say,  separated  from  all  profane 


MAGISTERIAL  CASES. 


Mabshall  V.  Gbaham  ;  Bell  v.  Graham. 

uses,  and  dedicated  and  appointed  not  unto 
any  saint  or  creature,  but  only  unto  God 
and  His  true  worship;  neither  it  is  to  be 
thou^t  that  there  is  any  certain  time  or 
definite  number  of  days  prescribed  in  Holy 
Scripture,  bat  that  the  appointment  both  of 
the  time,  and  also  of  the  number  of  the 
days,  is  left  by  the  authority  of  God's  word 
to  the  liberty  of  Christ's  Church,  to  be 
determined  and  assi^ed  orderly  in  every 
country  by  the  discretion  of  the  rulers  and 
ministers  thereof,  as  they  shall  judge  most 
expedient,  to  the  true  setting  forth  of  God's 

gory  and  the  edification  of  their  people : 
B  it  therefore  enacted  by  the  King  our 
Sovereign  Lord  with  the  assent  of  the  Lords 
spiritual  and  temporal  and  the  Commons  in 
this  present  Parliament  assembled  and  by 
the  authority  of  the  same,  that  all  the  days 
hereafter  mentioned  shall  be  kept  and  com- 
manded to  be  kept  holy  days  and  none 
other,  that  is  to  say ;  all  Sundays  in  the 
year,  the  days  of  the  Feasts  of  the  Circum- 
cision of  our  Lord  Jesus  Christ,  of  the 
Epiphany,  of  the  Purification  of  the  Blessed 
Virgin,  of  Saint  Mathie  the  Apostle,  of  the 
Annunciation  of  the  Blessed  Virgin,  of 
Saint  Mark  the  Evangelist,  of  Saints  Philip 
and  Jacob  the  Apostles,  of  the  Ascension 
of  our  Lord  Jesus  Christ,  of  the  Nativity 
of  Saint  John  Baptist,  of  Saint  Peter  the 
Apostle,  of  Saint  James  the  Apostle,  of 
Saint  Bartholomew  the  Apostle,  of  Saint 
Mathew  the  Apostle,  of  Saint  Michael  the 
Archangel,  of  Saint  Luke  the  Evangelist. 
of  Saints  Simon  and  Jude  the  Apostles,  ot 
All  Saints,  of  Saint  Andrew  the  Apostle,  of 
Saint  Thomas  the  Apostle,  of  the  Nativity 
of  our  Lord,  of  Saint  Stephen  the  Martyr, 
of  Saint  John  the  Evangelist,  of  the  Holy 
Innocents,  Monday  and  Tuesday  in  Easter 
week,  and  Monday  and  Tuesday  in  Whitsun 
week;  and  that  none  other  day  shall  be 
kept  and  commanded  to  be  kept  holy  day, 
or  to  abstain  from  lawful  bodily  labour." 

The  appellant's  counsel  also  quoted  the 
13th  canon  of  1603  in  support  of  his  con- 
tention that  Ascension  Day  is  so  set  ajmrt, 
which  canon  reads  as  follows : 

"  All  manner  of  persons  within  the  Church 
of  England  shall  from  henceforth  celebrate 
and  keep  the  Lord's  Day,  commonly  called 
Sunday,  and  other  holy  days,  according  to 
God's  noly  will  and  pleasure  and  the 
Orders  of  the  Church  of  England  pre- 
scribed in  that  behalf ;  that  is,  m  hearing 
the  word  of  God  read  and  taught;  in 
private  and  public  prayers ;  in  acknowledg- 
mg  their  offences  to  God,  and  amendment 
of  the  same ;  in  reconciling  themselves 
charitably  to  their  neighbours,  where  dis- 
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pleasure  hath  been ;  in  often  times  receiving 
the  communion  of  the  body  and  blood  of 
Christ;  in  visiting  of  the  poor  and  sick; 
using  all  godly  and  sober  conversation." 

The  appellant's  counsel  also  referred  us 
to  the  following  statutes :  6  &  6  Edw.  6, 
c.  1  :  1  Eliz.  c.  2  ;  9  &  10  Vict.  c.  69 ;  35  & 
36  Vict.  c.  36,  and  to  the  case  of  Taylor  v. 
Tvm8(m  {1888\  52  J.  P.  136  ;  20  Q.  B.  D.  671. 

6.  It  was  contended  on  behalf  of  respon- 
dent that  the  statute  6  &  6  Edw.  6,  c.  3, 
was  not  an  ordinance  of  a  religious  bodv, 
but  was  a  general  public  statute  equally 
binding  on  all  the  subjects  of  the  realm 
of  whatever  religious  views  at  the  time 
it  was  enacted,  and  that  therefore  the 
days  enumeratea '  in  the  statute  (including 
Ascension  DajO  could  not  be  said  to  be 
days  set  apart  for  religious  observance  bv  a 
religious  tody.  It  was  further  contended 
that  the  term  "exclusively"  must  be  strictly 
construed,  and  that  on  the  true  construc- 
tion of  the  said  statutes,  canons  and  autho- 
rities, and  having  regard  to  the  other 
^provisions  thereof  and  to  the  other  statutes, 
ordinances  and  injunctions  dealing  with  the 
observance  of  Sundays  and  holy  days,  it  did 
not  appear  that  Ascension  Day  was  a  day 
exclusively  set  apart  for  religious  obser- 
vance by  the  Church  of  England,  and  that 
Ascension  Dav  was  not  either  according  to 
the  law  of  England  or  of  the  Church  of 
England  or  in  practice  and  in  fact  a  day 
exclusively  set  apart  for  religious  observance 
by  the  Church  of  England,  and  that  there 
was  no  evidence  that  the  said  24th  May, 
1906,  had  in  fact  been  declared  to  be  set 
apart  or  had  been  set  apart  or  observed  as 
a  day  of  religious  observance  by  the  said 
church.  It  was  further  contended  with 
respect  to  the  canons  of  1603  that  the  power 
of  the  Church  of  England  with  regard  to 
the  making  of  such  canons  was  limited  by 
Article  20  of  the  Articles  of  Eeligion  (com- 
monlv  called  "the  Thirty-nine  Articles") 
and  that  the  same  were  not  or  at  any  rate 
the  said  thirteenth  canon  was  not  bindiujB^ 
and  that  in  any  case  the  said  canon  did 
not  purport  to  and  did  not  exclusivelj;  set 
apart  Ascension  Dav  as  a  day  of  religious 
ODservance  within  the  proviso  of  the  said 
byelaw  4  and  the  provisions  of  the  Educa- 
tion Acts  in  that  oehcdf.  It  was  also  con- 
tended on  behalf  of  respondent  that  the 
said  statute  5  <&  6  Edw.  6,  c.  3,  must  be 
construed  in  the  light  of  the  conditions 
which  existed  at  the  time  the  Act  was 
passed,  and  that  the  statute  being  passed  in 
the  early  days  of  the  Kef ormation  and  form- 
ing, as  it  did,  part  of  a  scheme  for  compel- 
ling uniformity  of  worship  under  sanction 
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of  penalties  it  could  have  no  force  under 
the  altered  conditions  of  religious  freedom 
of  the  present  day. 

6.  We  came  to  the  conclusion  that  the 
said  24th  May,  1906,  was  not  a  day  exclu- 
sively set  apart  for  religious  observance  by 
the  reli^ous  body  to  which  the  appellant 
belongedin  the  sense  contemplated  by  thesaid 
byelaw  and  the  provisions  of  the  Education 
Acts  in  that  beoalf,  and  that  the  appellant 
did  unlawfully  neglect  on  the  saia  24th 
May  to  cause  the  said  John  Marshall  to 
attend  school  without  lawful  excuse  and  we 
accordingly  convicted  the  appellant. 

The  question  upon  which  the  opinion  of 
the  said  court  is  aesired  is  whether  we,  the 
said  justices,  upon  the  above  statement  of 
facts,  came  to  a  correct  decision  in  point  of 
law,  and,  if  not,  what  should  be  done  in  the 
premises. 

Signed  the  first  day  of  October,  1906,  at 
the  court  of  summary  jurisdiction  sitting 
at  the  court  house,  Bamsley. 

(Signed)       W.  A.  Durnford, 
Charles  Brady, 
John  A.  Millar, 
Justices. 

Bell  v,  Graham. 

The  facts  in  this  case,  which  was  stated 
by  the  same  justices,  were  almost  identical, 
the  only  differences  being  as  follows : 

The  appellant  was  the  parent  of  Mary 
Ann  Bell,  a  child  i^ed  about  nine  years, 
and  the  Low  Valley  School,  in  the  area  for 
which  the  county  council  of  the  West 
Hiding  of  Yorkshire  is  the  local  education 
authority,  was  the  school  selected  for  her, 
and  she  had  attended  it  for  about  three 
years. 

On  May  24th,  1906,  the  school  was  open 
for  the  instruction  of  children  of  nine  years 
of  age  both  in  the  morning  and  in  the  after- 
noon. On  May  24th,  1906,  being  Ascension 
Day,  Mary  Ann  Bell  was  wholly  absent 
from  the  school  both  morning  and  after- 
noon. The  appellant  stated  in  evidence 
that  he  was  a  member  of  the  Church  of 
England;  that  it  was  by  his  desire  and 
direction  that  Mary  Ann  Bell  did  not  attend 
school  on  that  day ;  and  that  in  accordance 
with  such  desire  and  direction  she  attended 
church  in  the  morning  and  stayed  at  home 
the  rest  of  the  day.  The  appellant  had 
since  the  year  1895  attended  church  on  two 
occasions  only,  one  of  such  occasions  being 
his  wedding  in  1897,  and  the  other  occasion 
a  funeral  in  1903.  He  had  been  baptized 
and  confirmed.  Previously  to  1895  he  had 
attended  church  regularly  every  Sunday. 
274 


71  J.  P.  870. 

It  was  not  proved  that  he  had  ever  been  a 
communicant,  or  had  ever  attended  the 
communion  of  the  Church  of  England,  or 
that  he  attended  any  other  place  of  worship 
than  the  Church  of  England,  or  was  an 
adherent  of  any  dissenting  body.  He  also 
admitted  that  ne  did  not  know  at  what 
place  of  worship  his  children  attended,  and 
that  it  might  be  the  Wesleyan  chapeX  but 
that  it  was  his  wish  they  should  go  to 
church  on  Ascension  Day. 

It  was  contended  on  the  part  of  the 
appellant  that  Ascension  Day  was  a  day 
exclusivelv  set  apart  for  religious  observance 
by  the  Church  of  England,  and  that  the 
Cnurch  of  England  was  the  religious  body 
to  which  the  appellant  belonged,  and  that 
he  was,  therefore,  entitled  to  keep  his  child 
awajr  from  school  on  May  24th,  1906.  The 
justices  were  not  satisfied  on  the  evidence 
that  the  appellant  bona  fide  belonged  to,  or 
was  a  member  of,  the  Church  of  England, 
or  that  he  belonged  to  that  church  as  a 
religious  body  in  the  sense  contemplated  by 
the  oyelaw  and  the  provisions  of  the  Educa- 
tion Acts  in  that  benalf. 

The  justices  came  to  the  conclusion  that 
May  24th,  1906,  was  not  a  day  exclusively 
set  apart  for  religious  observance  by  the 
religious  body  to  which  the  appellant 
claimed  to  belong  in  the  sense  contem- 
plated by  the  byelaw  and  the  provisions  of 
the  Education  Acts  in  that  behalf,  and  that 
the  appellant  did  unlawfully  neglect  on 
May  24th.  1906,  to  cause  Marv  Ann  Bell  to 
attend  school  without  lawful  excuse^  and 
they  convicted  the  appellant  accordingly. 
The  questions  for  the  court  were  whether  Uie 
justices  upon  the  above  statement  of  facts— 
(1)  were  warranted  in  not  beinsr  satisfied 
that  the  appellant  belonged  to  the  Church 
of  England ;  (2)  if  not,  whether  they  came 
to  a  correct  decision  in  point  of  law  in 
respect  of  their  conclusion  as  above  stated, 
and,  if  not,  what  should  be  done  in  the 
premises. 

The  Elementary  Education  Act,  1870,  s.  7, 
provides :  ^'  .  .  .  every  public  elemen- 
tary school  shall  be  conducted  in  accordance 
with  the  following  regulations  (a  copy  of 
which  regulations  shall  be  conspicuously 
put  up  m  every  such  school);  namely, 
(1)  It  shall  not  be  reauired,  as  a  condition 
of  any  child  being  admitted  into  or  con- 
tinuing in  the  school,  that  he  shaU  attend 
or  abstain  from  attending  any  Sunday 
school,  or  any  place  of  religious  worship,  or 
that  he  shall  attend  any  relif^ous  obser- 
vance or  any  instruction  in  religious  subjects 
in  the  school  or  elsewhere,  from  whidi 
observance  or  instruction  he  may  be  with* 
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drawn  by  his  parent,  or  that  he  shall,  if 
withdrawn  by  nis  parent,  attend  the  school 
on  any  day  exclusivelv  set  ajmrt  for  religious 
observance  by  the  religious  body  to  which 
his  parent  belongs  ..." 
.  Section  74  provides  :  "  Every  school  board 
may  from  time  to  time,  with  the  approval 
of  the  Education  Department,  make  bye- 
laws  for  all  or  any  of  the  following  pur- 


"  (1)  Requiring  the  parents  of  children  of 
such  age,  not  less  than  five  vears  nor  more 
than  thirteen  years,  as  may  be  fixed  by  the 
byelaws,  to  cause  such  children  (unless 
there  is  some  reasonable  excuse)  to  attend 
school : 

"(2)  Determining  the  time  during  which 
children  are  so  to  attend  school ;  provided  that 
no  such  byelaw  shall  prevent  the  withdrawal 
of  any  child  from  any  religious  observance 
or  instruction  in  religious  subjects,  or  shall 
require  any  child  to  attend  school  on  any 
day  exclusively  set  apart  for  religious  ob- 
servance by  the  religious  body  to  which  his 
parent  belongs,  or  snail  be  contrary  to  any- 
thing contained  in  any  Act  for  regulating 
the  education  of  children  employed  in 
labour   .    .    ." 

Lord  Eobert  Cecil,  K.C.  (C.  A,  J/.  Barlow 
with  him),  for  the  appellants— The  words 
''exclusively  set  apart  for  religious  obser- 
vance "  in  8.  7  of  the  Elementary  Education 
Act,  1870,  mean  "  set  apart  to  the  exclusion 
of  anything  competing  with  religious  obser- 
vance," and  are  intended  to  apply  to  a 
primary  duty.  [Alverstone,  L.C.J.— No- 
body would  suggest  that  "exclusively" 
means  that  the  whole  twenty-four  hours  are 
set  apartj  Ascension  Day  is  exclusively 
set  apart  m  the  sense  that  a  certain  day  is 
the  only  day  to  be  observed  as  Ascension 
Day  (Wheatley  on  the  Book  of  Common 
Prayer,  p.  202).  Ascension  Day  is  a  very 
ancient  institution  and  the  Church  of 
England  observes  it.  [Alverstone,  L.C.J. 
— Inever  heard  it  suggested  that  there  was 
no  obligation  on  the  clergyman  to  hold  a 
service  on  Ascension  Day.  Fhillimore,  J. — 
''Exclusively"  is  inserted  to  prevent  the 
section  from  covering  the  case  of  some 
movable  or  accidentalfestival,  like  a  harvest 
thanksgiving.}  Ascension  Day  has  always 
been  put  in  a  special  category  by  the  Church 
of  England  and  the  Church  of  Kome.  It  is 
one  of  the  four  feast  days  for  which  special 
psalms  are  provided.  There  is  a  special 
preface  to  the  communion  service  for 
Ascension  Day.  Section  2  of  the  Act  of 
Uniformity  Amendment  Act,  1872,  gives 
a  shortened  form  of  prayer  for  Ascension 
Day.      The  Church  of  England   has  en- 


71  J.  P.  270. 

forced  attendance  at  church  on  Ascension 
Day  in  common  with  all  red  -  letter 
days  (see  the  first  Act  of  Uniformity, 
5  &  6  Edw.  6,  c.  1,  s.  1 ;  5  <k  6  Edw.  6.  c.  3, 
s.  1,  and  the  Injunctions  issued  by  Edw.  6, 
Article  24,  in  Seward  Brice  on  the  Law 
Relating  to  Public  Worship).  It  would  be 
ridiculous  to  say  that  the  words  of  the  sec- 
tion were  only  intended  to  relieve  people 
who  have  to  spend  the  whole  day  in  religious 
observance.  Even  in  the  Church  of  Home 
there  is  no  obligation  to  devote  the  whole 
of  any  day  to  religious  observance.  Article  24 
of  the  Injunctions  directs  how  the  holy  day 
is  to  be  employed.  The  sixty-fourth  canon 
of  the  canons  of  1603  says  that  every  parson 
shall  give  notice  of  holy  days,  and  the 
ninetieth  canon  says  that  the  church- 
wardens are  to  take  care  that  people  attend 
J)ublic  worship.  The  Act  of  Uniformity 
5  <&  6  Edw.  6,  c.  1)  is  still  in  force  as 
regards  members  of  the  Church  of  England, 
though  repealed  as  to  dissenters  and  as  to 
the  cumulative  penalty  by  9  <&  10  Vict.  c.  59, 
s.  1.  Ascension  Day  is  given  in  the  Prayer 
Book  in  the  table  of  feasts.  The  general 
effect  of  those  statutes  is  to  impose  a  duty 
on  members  of  the  Church  of  England  to 
attend  church  on  Ascension  Day  in  pre- 
ference to  any  worldly  labour.  [Philli- 
MORE,  J.— How  can  a  man  be  convicted  for 
making  his  child  obey  an  Act  of  Parlia- 
ment 1}  It  is  a  reasonable  excuse  within 
byelaw  2,  since  every  member  of  the  Church 
of  England  is  bound  to  go  to  church  on 
holy  days  (^Taylor  v.  Tinnon,  mpra).  In 
Bell's  case  it  is  clear  that  the  appellant  was 
a  member  of  the  Church  of  England,  though 
tiie  justices  said  that  they  were  not  satisfied 
of  it. 

DanckwerH,  K.C.  {A.  M,  Latter  with 
him),  for  the  respondents.— The  question  of 
reasonable  excuse  was  not  raised  before  the 
justices.  That  is  a  question  for  them,  being 
one  of  fact  The  justices  might  come  to  the 
conclusion  that  sending  the  child  to  church 
was  a  reasonable  excuse,  and,  therefore,  it 
is  not  the  fact  that  the  words  "exclusively 
set  apart  for  religious  observance"  in  s.  7 
are  the  only  protection  in  regard  to  going  to 
church.  Those  words  do  not  mean  "set 
ai)art  by  law,''  as  was  contended  in  the 
court  below,  but  "  set  apart  in  fact  by  the 
church  as  a  body."  It  is  necessary  to  give 
that  construction  to  the  section  in  order 
that  it  may  cover  the  cases  it  was  intended 
to  cover.  But  in  view  of  the  inroads  which 
have  been  made  on  the  Act  5  <&  6  Edw.  6, 
c.  3,  it  is  not  even  set  apart  by  law.  Among 
the  Jews  there  are  whole  days  set  apart  for 
religious   observance,    the   whole   twenty- 
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fonr  hours  being  spent  in  the  ssmagoRue, 
e,g.y  on  the  Day  of  Atonement  and  New 
Year's  Day.  In  the  case  of  Roman  Catholics 
the  observances  are  not  so  strict  in  *^  here- 
tical" countries  as  in  Roman  Catholic 
countries ;  but  in  the  latter,  on  days  of 
obligation  no  work  at  all  is  done. 
[Phillimore,  J.  —  It  is  elementary  that 
what  they  must  abstain  from  is  servile 
work-  Alverstone,  L.C.J. — And  that  does 
not  include  going  to  school.  Have  you  any 
authority  which  says  that  in  the  Roman 
Catholic  Church  when  a  child  has  gone  to 
church  he  may  not  go  to  school tj  No: 
but  the  Jews  do  set  apart  whole  days,  and 
that  is  the  sort  of  case  the  section  was 
intended  to  meet.  The  question  of  reason- 
able excuse  is  a  Question  of  fact  for  the 
justices  (Bdper  union  v.  Bailev  (1882\ 
46J.P.438:  9Q.B.D.2.59;  LondonSchod 
Board  v.  Duggan  (I884),  48  J.  P.  742; 
13  Q.  B.  D.  176).  If  **  exclusively  set 
apart"  means  "exclusively  set  apart  by 
law,"  there  are  twenty-six  days  in  the  year 
within  5  &  6  Edw.  6,  c.  3,  s.  1.  "  Exclu- 
sively set  apart"  means^  at  least,  "set 
apart  througnout  the  period  of  the  school 
day."  If  you  adopt  the  appellants'  view, 
those  twenty-six  days  are  oays  on  which 
children  cannot  be  made  to  go  to  school. 
It  will  dislocate  the  whole  educational 
svstem,  and  there  will  be  a  diminution  in 
the  Parliamentary  grant.  My  suggestion 
gets  rid  of  all  thase  consequences,  and 
eveiy  religious  body  will  have  full  liberty  of 
action.  Section  6  of  5  <&  6  Edw.  6,  c.  3,  says 
that  anybody  may  work  where  necessity 
requires.  Wny  may  that  not  apply  to  work 
in  school  ?  There  are  a  series  of  Acts  which 
show  that  these  twenty-six  days  are  not 
observed,  cr/.,  s.  24  of  the  Licensing  Act, 
1872,  which  prescribes  the  days  and  hours 
of  closing.  The  question  of  reasonable 
excuse  depends  on  the  circumstances,  and 
the  case  ought  to  go  back  to  the  justices 
because  you  have  not  all  the  facts  on  that 
point. 

Lord  Robert  Cecil.  K.C.,  in  reply.— The 
word  "  exclusively  "  aoes  not  add  anything 
to  the  words  "set  apart,"  At  most  it  only 
means  "  specially."  Any  decision  of  Convo- 
cation is  the  rule  of  the  Church  of  England 
(Wheatley  on  the  Book  of  Common  Prayer, 
p.  33). 

Alverstone,  L.C.  J.— This  case  has  been 
most  ably  argued  on  both  sides,  and  had  I 
felt  any  difficulty  about  it  I  should  have 
liked  to  take  time  to  consider  it ;  but  I  think 
it  is  almost  better,  even  though  I  may  not 
be   able,   perhaps,   to   express   myself   so 
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exactly  as  I  should  if  I  had  put  it  in 
writing,  that  I  should  express  my  opinion 
while  the  arguments  are  very  fresh  m  my 
mind,  and  while  the  impression  they  pro- 
duce upon  me  is  strong.  In  this  case  two 
parents  were  summoned  for  not  sending 
their  children  to  school  on  Ascension  Day. 
In  the  case  of  Marshall,  which  I  propose  to 
take  first,  the  boy  was  kept  from  school  in 
the  morning  and  was  sent  to  school  in  the 
afternoon.  It  is  stated  in  the  case  that  the 
school  was  opjen  for  the  instruction  of 
children  both  in  the  morning  and  in  the 
afternoon,  but  "on  the  24th  day  of  May, 
1906,  being  Ascension  Day,  the  said  John 
Marshall  was  wholly  absent  from  the  said 
school  in  the  morning ;  he  attended  church 
in  the  morning,  and  attended  school  as 
usual  in  the  afternoon.  The  appellant, 
Timothy  Marshall,  stated  in  evidence  that 
it  was  by  his  desire  and  direction  that  the 
said  John  Marshall  did  not  attend  school 
on  the  morning  of  that  day,  and  that  in 
accordance  with  such  desire  and  direction 
he  attended  church  in  the  morning  and 
went  to  school  in  the  afternoon.  The 
appellant  belongs  to  the  religious  body  of 
the  Church  of  England."  I  do  not  wish  to 
exfiress  any  opinion  in  any  way  as  to  the 
action  of  the  attendance  officer  in  this  case 
in  having  taken  proceedings.  He  was  per- 
fectly entitled  to  do  it  if  the  West  Biaing 
County  Council  wished  to  have  this  question 
raised  and  determined,  but  I  am  quite  sure 
I  should  be  doing  a  very  unjust  thing  to 
the  school  inspector  and  to  the  county 
council  of  the  West  Riding,  who  may  have 
directed  him  to  take  the  proceedings,  if  I 
were  to  allow  this  conviction  to  be  sup- 
ported, or  this  fine  to  be  inflicted,  upon  the 
ground  that  the  boy  ought  to  have  cone  to 
school  in  the  morning  i^ter  he  had  come 
from  the  church.  I  am  quite  satisfied  that 
no  such  point  was  ever  raised  in  the  court 
below,  and,  therefore,  we  have  really  to  deal 
here  with  the  case  of  a  father  who,  it  is 
found,  is  a  member  of  the  Church  of 
England,  and  thinks  it  right  to  send  his  boy 
to  church  on  the  morning  of  Ascension  Day 
and  to  keep  him  from  school.  Now,  the 
case  depends  upon  ss.  7  and  74  of  the  Ele- 
mentary Education  Act,  1870.  I  do  not 
think  it  matters  under  which  section  we 
deal  with  it  because,  practically  speaking, 
the  byelaws  made  under  the  later  section 
are  suDstantially  in  the  same  words ;  but  it 
is  necessary  to  consider  the  two  sections, 
because  if  I  had  taken  a  view  adverse  to 
Lord  Robert  Cecilys  argument  with  regard 
to  the  meaning  of  the  words  "exclusively 
set  apart  for  religious  observance,"  there 
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would  then  have  been  no  defence  in  respect 
of  either  of  the  children  except  under  the 
words  of  the  byelaw,  "shall  cause  such  child 
to  attend  school  unless  there  be  a  reason- 
able excuse  for  non-attendance."  Section  7 
provides  that  the  school  "shall  be  conducted 
in  accordance  with  the  following  regula- 
tions (a  copv  of  which  regulations  shtul  be 
conspicuously  put  up  in  eveiy  such  school)." 
Sub-section  (])  is  as  follows  :  "  It  shall  not 
be  required,  as  a  condition  of  any  child 
being  admitted  into  or  continuing  in  the 
school,  that  he  shall  attend  or  abstain  from 
attending  any  Sunday  school^  or  any  place 
of  religious  worship,"— that  is,  to  leave  it 
entirely  in  the  hands  of  the  parent  whether 
he  will  send  his  child  to  a  Sunday  school  or 
church  or  any  place  of  religious  worship 
upon  the  Sunday— "or  that  he  shall  attend 
any  reli^ous  observance  or  anv  instruction 
in  religious  subjects  in  the  scnool  or  else- 
where, from  which  observance  or  instruction 
he  may  be  withdrawn  by  his  parent,  or  that 
he  shall,  if  withdrawn  by  his  parent,  attend 
the  school  on  any  day  exclusively  set  apart 
for  religious  observance  bv  the  religious 
body  to  which  his  parent  belongs."  That 
provides  for  someboay,  who  is  callra  here  the 
parent— of  course  it  includes  others,  as  we 
know— bein^  entitled  to  withdraw  the  child 
on  a  day  which  is  exclusively  set  apart  for 
religions  observance  by  the  religious  body 
to^  which  the  parent  belongs.  Now  it  is 
said— and  I  think  the  words  were  quoted 
many  times  to  us— that  that  particular 
latter  part  was  specially  intended  to  meet 
the  cases  of  Jewish  and  Roman  Catholic 
children.  I  do  not  accept  that.  I  do  not 
myself  believe  that  there  is  any  real  war- 
rant for  the  note  to  that  effect  in  Sir  Hugh 
Owen's  Education  Acts  Manual,  20th  ed., 

E.  208,  though  it  may  be  true  from  a 
istorical  point  of  view  that  some  person 
thought  that.  As  far  as  I  have  been  able 
to  get  my  mind  clear  on  this  subject,  it 
certainly  has  no  special  application  to 
Roman  Catholics.  It  may,  for  the  reason 
that  Mr.  DanchoerU  has  said,  have  a 
special  application  to  Jews,  and  I  will 
assume  that  it  has,  but  I  am  satisfied  that 
neither  in  the  Church  of  Rome,  as  it  existed 
in  England  in  1870,  nor  in  the  Church  of 
England  was  there  any  day  exclusively  set 
apart  in  the  sense  that  the  people  were  to 
be  in  church  the  whole  day,  and  therefore  I 
cannot  accept  the  view  that  those  words 
were  inserted  specially  for  the  benefit  of  the 
Roman  Cathohc  Church  and  the  Jews  on 
the  ground  that  there  were  days  to  which 
the  words  "  exclusively  set  apart "  directly 
applied.    The  other  section  is  s.  74,  which 
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allows  the  school  board  to  make  byelaws, 
and  which,  by  sub-s.  (2),  has  repeated  for 
the  protection  of  the  parents  the  restriction 
"that  no  such  byelaw  shall  prevent  the 
withdrawal  of  any  child  from  any  religious 
observance  or  instruction  in  religious  sub- 
jects, or  shall  require  any  child  to  attend 
school  on  any  day  exclusively  set  apart  for 
religious  observance  by  the  religious  body 
to  which  his  parent  belongs."  Therefore 
the  section  which  allows  the  school  board 
to  make  byelaws  has  again  inserted  the  pro- 
tection of  the  parent.  The  byelaws  nuule 
hero,  which  are,  of  cx>ur8e,  binoing  upon  the 
magistrates  in  the  case  and  upon  us,  are  in 
accordance  with  the  scheme  of  the  Act. 
They  provide  that  "the  parent  of  every 
child  of  not  less  than  five  nor  more  than 
fourteen  years  of  age  shall  cause  such  chUd 
to  attend  school  unless  there  be  a  reasonable 
excuse  for  non-attendance  .  .  .  provided 
always  that  nothiuff  in  these  byelaws  .  .  . 
shall  require  any  child  to  attend  school  on 
any  day  exclusively  set  apart  for  religious 
observance  by  the  religious  body  to  which 
its  parent  belongs."  Now,  it  has  been 
strenuously  contended  before  us  with  great 
force  and  ability,  of  course,  and  with  very 
persistent  argument,  that  those  words  give 
no  protection  to  the  members  of  the  Church 
of  England  at  all  unless  there  can  be  found 
some  day  on  which  the  Church  of  England 
has  set  apart,  in  fact  exclusively,  the  whole 
period  of  what  Mr.  Danckwerts  called  the 
school  day — originally  I  thought  he  meant 
the  twenty-four  hour  dajr;  however  I  will 
take  the  school  day,  which  is,  practically 
speaking,  from  nine  till  four — lor  religious 
ooservance.  It  is  said,  in  the  first  place, 
that  the  words  were  not  intended  to  apply 
to  the  members  of  the  Church  of  England 
because  the  Church  of  England  is  controlled 
by  law,  controlled  by  statute,  and  controlled 
by  so  much  of  the  canon  law  as  has  become 
part  of  the  common  law  of  England,  and, 
therefore,  these  words  are  not  apt  to  include 
the  members  of  the  Church  which  is  subject 
to  statutory  restriction,  and  to  such  of  the 
canon  laws  as  are  part  of  the  common  law 
of  England,  and  therefore  it  is  said  that 
these  wordfl  were  not  meant,  and  are  not 
apt,  to  deal  with  the  case  of  holy  days,  or 
saints'  days,  in  respect  of  which  certain 
duties  may  be  imposed  by  statute.  I  cannot 
take  that  view  prima  facie.  My  historical 
knowledge  in  such  matters  has  been  very 
recently  acquired,  and  has  not  been,  of 
course,  founded  on  long  consideration  and 
experience,  but  when  I  remember  that  there 
were  a  number  of  things  enacted  by  Con- 
vocation, namely,  the  canons,  which  formed 
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part  of  the  law  of  the  Church  apart  from 
statutes,  and  which  were  restricted  and 
limited  in  their  obligation  by  the  statute 
law  of  England,  I  cannot  think  that  it  is 
enough  to  say  that,  because  there  was 
statutory  regulation  of  the  Church  of 
England,  these  words  do  not  apply  to  the 
members  of  the  Church  of  England.  Then 
it  is  said  that  you  find  that  this  statute,  6  & 
6  Edw.  6,  c.  3,  and  other  statutes  to  which 
reference  has  been  made,  have  dealt  with 
those  saints'  days  or  holy  days,  and  that, 
therefore^  they  cannot  be  said  to  be  set  apart 
for  religious  observance  by  the  religious 
body.  That  seems  to  me  to  be  shutting 
one's  eyes  to  what  is  the  history  of  the 
Church  of  England  and  putting  the  Church 
of  England  in  a  position  of  disability,  which 
I  am  sure,  if  I  may  be  allowed  to  say  so, 
could  not  nave  been  intended  in  the  minds 
of  those  who  framed  the  Elementary  Educa- 
tion Act,  1870,  or  if  it  was  has  not  been 
expressed  in  the  language  of  the  Act  of 
Parliament  Therefore  I  come  to  the 
conclusion  that  we  have  to  apply  the 
language  of  byelaw  4,  the  language  of 
s.  7,  and  the  language  of  s.  74  to  the 
facts  as  they  appear  to  us  with  regard  to 
the  Church  of  England.  Mr.  Danckwerts 
then  very  properly  and  naturally  pressed 
us  to  say  "exclusively  set  apart"  means 
that  the  whole  day,  or  at  least,  as  I  have 
already  said,  the  whole  school  day,  is  set 
apart  for  religious  observance.  Now,  apart 
from  the  two  days  that  have  been  men- 
tioned (which  I  only  take  from  him  because 
I  have  no  knowleage  of  my  own,  and  do 
not  wish  to  criticise  what  he  has  said),  the 
Day  of  Atonement  and  New  Year's  Day 
among  the  Jewish  community,  I  know  of 
no  day  according  either  to  the  law  of  the 
Church  of  Rome  or  the  law  of  the  Church 
of  England  which  was  ever  exclusively  set 
apart  for  religious  observance  in  the  way 
in  which  Mr.  DanckwerU  contends  those 
words  are  to  be  construed.  Therefore  it 
would  give  no  protection  of  any  sort  or  kind 
to  the  members  of  the  Church  of  England, 
or  the  members  of  the  Church  of  Rome,  and 
for  all  I  know,  of  other  communities  (though 
none  have  been  mentioned  to  us  specially) 
who  were  members  of  a  church  which  had 
specifically  said  that  it  considered  that  this 
day.  it  might  be  from  nine  till  eleven,  or  it 
might  be  some  other  part  of  the  day,  is  a 
day  which  is  specially  to  be  observed.  I 
cannot  construe  the  word  "  exclusively  "  as 
meaning  that  during  the  whole  period  of 
twenty-four  hours,  or  during  any  period,  if 
I  am  to  take  the  limited  number  of  hours 
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Mr.  Danchwerts  last  referred  to,  constitut- 
ing what  he  called  the  school  day,  there 
must  be  religious  observance  going  on  or 
religious  observance  in  some  place  which 
cannot  be  attended  by  the  child  consistently 
with  being  at  school.  I  think  that  it  would 
be  a  most  unfortunate  construction  to  pat 
upon  the  Act,  and  one  which  certainly 
would  not  tend  to  promote  its  harmonious 
working,  and  I  must  say  this,  that  we  are 
now  in  the  year  1907,  and  tiiis  Act  was 
passed  in  the  year  1870,  and  I  think  thirty- 
seven  years  are  a  pretty  long  period,  and 
you  find  no  trace  of  any  such  suggestion 
made  in  the  whole  course  of  the  discussion 
that  has  occurred  in  the  cases  with  regard 
to  what  was,  or  what  was  not,  a  lawful 
excuse  which  would  excuse  a  parent  from 
sending  his  child  to  school.  I  myself  am 
inclined  to  think,  as  I  have  already  indi- 
cated, that  "exclusively"  was  merely  in- 
serted for  the  purpose  of  preventing  ordi- 
nary directions  as  to  religious  practices 
upon  many  days  of  the  year  being  used  as 
an  excuse  for  not  sending  a  child  to  school. 
I  think  that  the  word  "  exclusively,"  if  it 
has  any  separate  meaning,  was  possibly 
inserted  for  the  purpose  of  distinguishing 
the  setting  apart  of  days  for  other  purposes 
—it  might  be  holiday  uses,  it  might  be  some 
special  purpose  which  had  nothing  to  do 
with  religion — which  were  suppos^  to  be 
such  as  ought  not  to  interfere  with  educa- 
tion, and  I  think  also,  having  regard  to  the 
fact  that  it  was  well  known  in  the  year 
1870,  and  for  many  years  before  —  ages 
before,  at  any  rate  generations  before— that 
there  were  certain  special  days,  as,  for 
instance,  Christmas  Day  and  Good  Friday 
(to  say  nothing  of  this  particular  day, 
Ascension  Day),  it  may  very  well  have 
meant  a  day  exclusively  set  apart  to  the 
exclusion  of  other  days  upon  which  certain 
religious  observances  were  to  be  practised. 
I  think  we  ought  not  to  give  any  such 
meaning  to  the  words  "exclusively  set 
set  apart"  as  would  exclude  Christmas 
Day  and  Good  Friday  and  other  well- 
known  sacred  days— sacred  to  God  in  the 
sense  in  which  the  words  were  used  by 
Lord  Rohert  Cecil  in  his  argument— and  to 
say  that  they  were,  in  the  year  1870,  in- 
serted solely  for  the  purpose  of  protecting 
a  religious  body  who  set  apart  a  day  on 
which,  for  either  the  whole  of  the  twenty- 
four  hours  or  the  whole  of  the  school  day, 
the  children  were  to  be  occupied  by  going 
to  church,  or  the  parent  was  to  go  church, 
and  therefore  the  children  could  not  go  to 
school.    Now,  having  thus,  as  clearly  as  I 
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cap,  expressed  my  view  of  what  the  limit  of 
this  Act  is,   does   Ascension    Day  come 
within    iti     I   do   not   propose,   for  the 
reasons  I  have  indicated,  to  go  through 
the  Acts  of  Parliament  or  the  canons  or  to 
endeavour  to  g^ve  what  I  may  call  a  his- 
torical foundation  for  the  view  that  I  have 
taken.    In  the  first  place  I  have  not  the 
experience,  and  I  hope  that  my  brothers, 
who  have  more,  mav  add  what  occurs  to 
them  on  this  particular  matter.    I  wish  to 
state  the  effect  upon  my  mind  of  the  statutes 
which  I  have  heard,  and  the  quotations 
from  the  prayer  book,  from  the  histories  of 
the  prayer  book,  and  from  the  works  which 
have  been  cited  before  us.    The  opinion  I 
am  expressing  has  not  been  formed  to-day, 
because,  by  force  of  circumstances,  I  have 
had  to  consider  this  matter  veiy  carefully, 
and  to  read  a  very  great  deal  of  evidence 
about  it,  and  therefore  I  am  not  pretending 
that  I  have  only  fonned  my  opinion  upon 
what  I  have  heard,  but  I  do  not  think  I 
shall  assist  anybody  by  attempting  to  state 
its  historical  grounds.    I  think  that  the 
effect  of  the  statute  b&6  Edw.  6,  c  3,  and 
the  canons,  in  so  far  as  they  bear  upon  the 
matter  ana  are  binding,  was  to  provide  that 
a  certain  limited  number  of  days  (which 
were  cut  down  by  the  statute  5  &  6  Edw,  6, 
c.  3j  a  larger  number  having  originally  been 
indicated  by  the  authorities  of  the  cnurch) 
should  be  set  apart  as  days  on  which  the 
people   were  to  devote  themselves  to  the 
stuay    of    religion,    prayer   and    religious 
observance,  though  not  by  any  means  of 
necessity  in  the  church,  for  the    statute 
itself  indicates  that  they  are  to  do  things  that 
need  not  of  necessity  be  done  in  the  church. 
It  is  obvious  that  it  does  not  mean  to  ex- 
clude the  reasonable  excuses  for  not  going 
to  church,  which  would   apply  in    many 
cases,  as,  for  instance,  distance,  ill-health 
and  other  things  which  have  been  referred 
to.    They  are  to  be,  as  the  statute  itself 
says,  days  that  are  sanctified  and  haUowed, 
separated  from  all  profane  uses,  dedicated 
and   appointed    not    unto    any    saint   or 
creature,  but  only  unto  God  and  His  true 
worship.    That  is  the  character  of  the  days. 
Then  among  the  days  that  are  mentioned 
is    "the  Ascension   of    our    Lord    Jesus 
Christ"    Now  it  seems  to  me,  looking  at 
ibiB  from  a  broad  and  common-sense  point 
of  view,  and  knowing  what  was  known  in 
1870,  just  as  much  as  is  known  now,  that 
when  you  have  this  statute  5  <&  6  Edw.  6, 
c.  3,  when  you  have  this  particular  day 
observed  in  the  church  by  people  who  were 
devoted  members  of  the  Church  of  England, 
it  is  not  putting  any  more  than  the  common 
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construction  upon  this  language  to  say  that 
Ascension  Day  and  these  other  days  men- 
tioned  in  that  Act  as  days  which  are  to  be 
sanctified  and  hallowed  and  separated  from 
profane  uses  are  days  that  are  set  apart  for 
religious  observance,  I  do  not  care  whether 
the  number  of  days  be  twenty-eight  or 
twenty-six.  I  was  told  that  if  I  took  this 
view  the  schools  would  not  get  their  grant ; 
I  was  told  that  the  system  of  education 
would  be  utterly  dislocated,  and  that  the 
number  of  days  was  such  that  the  whole 
educational  system  would,  so  to  speak,  be 
disorganised.  I  do  not  wish  to  rely  only  on 
what  my  brother  pointed  out,  that  many  of 
these  days  actually  come  within  what  are 
known  to  be  school  holidays ;  all  I  say  is 
that  that  would  not  be  the  consequence  of 
my  judgment  the  least  in  the  world.  The 
consequence  of  my  ludgment  will  simply  be 
this,  tnat  people  who  really  do  believe  that 
they  ought  to  observe  these  saints'  days, 
and  ought,  in  their  consciences,  to  keep 
them  as  sanctified  and  hallowed  and  sepa- 
rated from  profane  uses,  will  have  their 
consciences  protected,  and  will  be  entitled  to 
withdraw  their  children  from  school  on  such 
days  as  come  within  the  meaning  of  the 
statute,  and  are  such  as  the  one  which  is 
now  before  us.  How  many  there  are  I  do 
not  stop  to  consider.  As  far  as  I  can  I  am 
only  expressing  arguments  that  are  conclu- 
sive to  my  mind  against  the  very  narrow 
construction  which  was  sought  to  be  put 
upon  the  words  "exclusively  set  apart  for 
religious  observance,"  to  justify  the  reasons 
that  1  have  given  for  thinking  that  when 
Parliament  in  its  wisdom  enacted  ss.  7  and 
74  of  the  Elementary  Education  Act,  1870, 
and  the  byelaws  were  framed  following 
out  these  provisions,  it  was  intended  to  give 
a  real  relief  to  people  in  respect  of  these 
religious  matters,  and  the  words  used  were 
not  meant  to  be  an  absolutely  inoperative 
phrase  or  expression  which  would  ffive  no 
relief  of  any  sort  or  kind  to  people  who 
are  entitled  to  be  protected,  and  looking  to 
the  history  of  what  I  may  call  these  par- 
ticular holy  days,  and  to  the  law  of  England 
in  regard  to  them,  there  were  certainly 
people  whom  Parliament  would  like  to  pro- 
tect. I  therefore  come  to  the  conclusion 
that  Ascension  Day  is  a  day  exclusively  set 
apart  for  religious  uses  within  the  meaning 
01  88.  7,  74,  for  the  reasons  which  I  have 
endeavoured  to  express.  Therefore  both 
these  parents  were  protected  in  respect  of 
proce^ings  a^inst  them  for  not  senoing  the 
children  to  school  on  this  day.  I  have  not 
heard  any  reason  in  policy  why  a  person 
who  sends  his  child  to  church  on  Ascension 
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Day  should  be  sammoned  and  fined  for  so 
doing,  and  I  cannot  believe  that  the  vagae 
suggestion  about  dislocation  of  the  Educa- 
tion Acts  affords  any  reason  for  thinking 
that  any  evil  conseauences  will  follow  from 
my  protecting  people,  as  I  hope  I  am  pjro- 
tectmgthem  by  this  judgment,  and  giving 
to  people  who  desire  to  be  protected  that 
protection  which  was  intended  to  be  given 
to  them  by  the  Act  of  Parliament.  I  only 
wish  to  say  a  very  few  words  with  regard  to 
the  minor  points  in  this  case.  Speaking  of 
Marshall's  case,  if  I  had  not  taken  this  view, 
I  should  certainly  have  come  to  the  conclu- 
sion that  there  was  a  reasonable  excuse 
under  byelaw  2,  and  that  we  ought  so  to 
hold.  The  father,  bein^  a  member  of  the 
Church  of  England,  desiring  his  bov  to  ^o 
to  church,  withdrew  his  boy  from  school  m 
the  morning,  and  sent  him  to  church  in  the 
morning,  and  to  school  in  the  afternoon. 
I  asked  Mr.  Dcmcktoerts,  when  he  said  that 
the  point  had  never  been  taken,  whether 
there  was  any  reason  why  the  case  should 
go  back,  and  all  he  could  say  was  that  it 
was  a  question  of  fact.  When  I  find  that 
the  justices  say  :  "  We  came  to  the  conclu- 
tion  that  the  said  24th  May,  1906,  was  not 
a  day  exclusively  set  apart  for  religious 
observance  by  the  religious  body  to  which 
the  appellant  belonged  in  the  sense  con- 
templated by  the  said  byelaw  and  the  pro- 
visions of  the  Education  Acts  in  that  behalf, 
and  that  the  appellant  did  unlawfully 
neglect  on  the  said  24th  May  to  cause  the 
said  John  Marshall  to  attend  school  with- 
out lawful  excuse,"  it  seems  to  me  quite 
impossible  to  say  that  on  a  case  so  stated, 
in  respect  of  which  all  the  facts  are  given, 
we  should  not  be  justified  in  holding  that, 
so  far  as  Marshall  was  concerned,  there  was 
a  reasonable  excuse.  It  would  be,  there- 
fore, wrong  to  say  that  it  was  without 
reasonable  excuse.  I  only  mention  that, 
because  I  wish  it  to  be  understood  that  I 
should  have  come  to  that  conclusion  if  I 
had  not  taken  the  view  that  I  have 
endeavoured  to  express  with  regard  to 
the  meaning  of  ss.  7,  74.  In  Beirs  case 
the  iudgment  I  have  already  delivered 
entitles  the  appellant  also  to  succeed. 
Of  course  I  think  I  must  point  out 
that  had  I  not  taken  the  view  which  I 
do  about  the  meaning  of  the  words  "  day 
exclusively  set  apart,"  I  should  have  had  a 
difficulty  about  applying  the  words  '*  reason- 
able excuse"  to  the  afternoon  in  Bell's 
case,  because  I  cannot  see  anv  reason  why, 
if  the  child  is  well  enough,  and  not  too  tired 
or  anything  of  that  sort,  she  should  not  go 
to  school  in  the  afternoon,  having  gone  to 
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church  in  the  morning.  Taking  the  view  I 
do  on  the  sections  of  the  Act  there  is  very 
good  reason  for  thinking  that  if  the  parent 
wished  to  concentrate  the  child's  attention 
upon  two  services  she  ought  not  also  to  ffo 
to  school ;  but  I  do  not  wish  it  to  be  thougnt 
that  I  should  have  applied  the  words 
"  reasonable  excuse  "  to  the  afternoon  non- 
attendance  on  the  part  of  the  girl  in  Bell's 
case,  had  I  come  to  a  different  conclusion 
upon  the  main  argument  The  other  point 
in  respect  of  which  the  conviction  of  Bell 
proceeded,  certainly,  to  my  mind,  is  a  very 
extraordinary  one.  We  really  have  not 
heard  any  ar^ment  from  Mr.  Danekwerts 
in  favour  of  it.  The  man  was  a  member  of 
the  Church  of  England.  He  had,  previous 
to  his  marriage,  attended  church.  He  had 
since  the  year  1895  only  attended  twice, 
one  occasion  being  his  wedding  day,  and  Uie 
other  occasion  a  funeral,  but  he  nad  been 
baptized  and  confirmed,  and  he  still  was  a 
member  of  the  Church  of  England.  Upon 
that  the  justices,  without  any  evidence  be- 
fore them,  have  stated  that  they  were  not 
satisfied  on  the  evidence  before  them  that  the 
appellant  bona  Jide  belonged  to,  or  was  a 
member  of,  the  Church  of  England.  It 
really  would  be  a  dreadful  thing  if,  when 
a  man  says  :  "  I  am  a  member  of  tne  Church 
of  England,  I  was  baptized  and  confirmed- 
it  is  true  I  have  been  very  slack  in  my 
attendance  at  the  church,"  justices  were 
to  be  allowed  to  find  upon  that  that  he  did 
not  belong  to  the  community  which  had 
made  certain  provisions  with  regard  to 
the  observance  of  certain  days.  I  think, 
therefore,  that  for  these  reasons,  in  both 
cases,  the  appeal  should  be  allowed,  and 
the  conviction  imposing  a  penalty  should 
be  quashed. 

Darling,  J. — I  am  of  the  same  opinion. 
This  case  is  one  of  considerable  public  in- 
terest, and  if  it  were  necessarjr  to  prove 
that  the  spirit  of  bigotry  and  intolerance 
is  not  the  peculiar  possession  of  religious 
bodies,  but  may  even  inhabit  county  coun- 
cils, this  prosecution  would  serve  a  usefnl 
public  purpose,  and  I  think  it  is  plain  that 
the  We«t  Riding  of  Yorkshire,  at  least,  can- 
not be  said  by  its  worst  enemy  to  beeir  any 
resemblance  to  Laodicea.  With  regard  to 
the  arguments  which  have  been  addressed 
to  us  in  this  case,  I  do  not  intend,  myself, 
to  say  very  much.  I  take  a  definite  view 
as  to  what  are  the  history  and  the  effect  of 
the  various  statutes  and  canons  and  autho- 
rities which  have  been  cited  to  uis ;  but  I 
do  not  desire  to  say  anvthing  about  them 
simply  for  this  reason,  that  I  am  conscious 
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that  in  addition  to  my  lord  there  is  in  this 
court  the  lawyer  of  all  the  bench  most 
qnalified  to  deal  with  this  question.  I  could 
not  add  anything  to  what  tie  will  say  on  the 
matter.  I  am  glad  to  know  that  he  will 
deal  with  the  questions,  and  I  think  it 
important  that  tney  should  be  dealt  with  ; 
but  simply  because  it  would  be  of  no 
advantage  that  I  should  deal  with  them 
m^^self,  because  my  brother  Phillimore  is 
going  to  deal  with  them,  I  say  nothing 
about  that  branch  of  the  question.  The 
way  in  which  I  regard  the  Question  which 
has  come  before  us  and  the  solution  I  arrive 
at,  is  this  :  These  words,  '*  exclusively  set 
apart  for  religious  observance,"  do  not  mean 
ail  other  thinss  than  religious  practice  being 
excluded  for  that  day,  but  only  such  things 
being  excluded,  and  for  so  long,  as  the  rules 
of  the  religious  bodv  in  each  case  in  ques- 
tion do  in  terms  exclude.  The  words  "  set 
apart"  would,  in  my  opinion,  suffice,  and 
"  exclusively  set  apart,''  the  phrase  in  the 
Act  of  Parliament,  is  merely  an  instance 
of  emphasis  in  the  not  uncommon  guise  of 
repetition.  This  naturally  gets  rid  of  Mr. 
uancktverU  argument  that  the  whole  day, 
every  moment  of  the  twenty-four  hours, 
must  be  given  to  the  religious  observance 
in  order  that  anyone  at  all  should  get  the 
benefit  of  the  exemption  of  this  Act  of 
Parliament  He  could  give  only  one  single 
instance,  when  he  was  pressed,  of  a  case  in 
which  he  said  this  example  would  apply. 
That  was  the  case  of  the  Jewish  bodv.  But 
if  that  were  so,  I  cannot  imagine  wny  they 
were  not  mentioned  by  name,  and  not  in 
this  obscure  and  roundabout  fashion.  I 
have  said  I  am  not  going  into  the  reason 
for  this  ;  it  depends  upon  history  and  upon 
statutes  and  canons  and  other  authorities  ; 
but  I  come  to  the  conclusion  that  Ascension 
Day  is  a  dav  set  apart  by  the  religious  body 
properly  caued  the  Church  of  England,  and 
none  the  less  so,  if  set  apart  also  by  one  of  the 
statutes  of  the  realm,  and  therefore  this 
particular  parent  is  entitled  to  the  ex- 
emption which  he  claims.  I  come  to  that 
conclusion  upon  simply  readine  the  statutes 
and  the  byeiaws,  and  so  on ;  out  I  should 
be  forced  to  come  to  it  if  I  considered  the 
history  of  this  one  Act  of  Parliament — I  do 
not  mean  the  old  Acts  of  Parliament,  but 
simply  the  Education  Act,  1870.  Mr.  Danck- 
vferts^  yesterday,  when  he  was  asked  how  it 
came  about  that  such  words  as  these  were 
used,  and  why  they  were  used,  said  it  was 
because  it  was  an  Act  of  Parliament,  and 
because  Parliament  was  a  body  composed 
of  practical  men.  Now  I  take  that  from 
him,  and  if  that  be  so,  it  must  not  be  for- 
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gotten  that  Parliament  consists,  not  only  of 
the  House  of  Commons,  but  it  consists  also 
of  the  House  of  Lords,  and  in  the  House  of 
Lords  are  the  bishops  of  the  Church  of 
England.  I  have  never  seen  the  accusation 
brought  against  them  that  they  are  abso- 
lutely indifferent  to  the  rights  of  the  Church 
of  England.  I  have  never  seen  it  alleged 
about  them  that  they  will  take  very  good 
care  to  safeguard  tne  members  of  the 
Roman  Catholic  Church,  or  the  Jewish 
faith,  the  two  bodies  mentioned  by  Mr. 
DancktvertSj  but  that  with  regard  to  the 
liberties  and  rights  of  the  Church  of 
England  they  will  take  absolutely  no  care 
whatever,  and  yet  we  are  asked  to  hold 
that  this  was  done  by  the  Parliament  in 
which  the  bishops  sit ;  that  having  before 
them  the  case  where  a  father  might,  be- 
cause he  belonged  to  a  religious  body, 
desire  not  to  send  his  child  to  school  on 
some  day  which  that  religious  body  held  to 
be  a  holy  day.  or  a  sacred  day,  they  de- 
liberately used  words  which  covered,  says 
Mr.  DanckufertSj  certainly  the  Jews,  pro- 
bably the  Roman  Catholics,  and  tneir 
observances,  perhaps  some  otner  religious 
bodies,  but  certainly  did  not  cover  the 
Church  of  England,  and  for  the  very  simple 
reason,  says  Mr.  DanchwerU^  that  the 
Churcn  of  England  is  not  a  religious  body 
at  all.  I  cannot  imagine  for  a  moment  such 
an  argument  as  that  commending  itself  to 
anybody  with  historical  knowledge ;  but  if 
the  person  happened  to  be  a  bishop  as  well, 
it  is  preposterous,  to  my  mind,  to  suppose 
that  he  can  ever  have  had  such  an  idea  in 
his  mind  when  he  gravely  assented  to 
this  Act  of  Parliament.  For  these  reasons, 
I  have  arrived  at  the  same  conclusion  that 
my  lord  has  expressed  with  regard  to  the 
meaning  of  these  sections  in  the  statute 
and  the  byeiaws.  As  to  one  other  point,  if 
it  were  necessary  further  to  show  how  un- 
called for  was  this  prosecution — for  prose- 
cution it  is — it  appears  by  this,  that  in 
addition  to  this  exemption  ffiven  by  bye- 
law  4,  there  is  byelaw  2,  made  with  statu- 
tory authority :  **  The  parent  of  every  child 
of  not  less  than  five,  nor  more  than  four- 
teen years  of  age,  shall  cause  such  child  to 
attend  school  unless  there  be  a  reasonable 
excuse  for  non-attendance."  Now,  here  is 
a  man  who  is  summoned  for  not  sending 
his  child  to  school  on  Ascension  Day- 
Ascension  Day  being  what  it  is— and  this 
man  being  a  member  of  the  Church  of 
England,  and,  as  is  found  in  the  case, 
desiring  that  the  child  should  go  to  church 
on  that  day  to  attend  the  service,  and  he 
sends  the  child  to  this  church,  I  would 
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ask,  without  fear  of  the  answer,  let  that 
man  be  what  he  may,  Roman  Catholic, 
Jew,  Mohammedan,  or  any  Nonconformist, 
"  Could  anyone  sav,  ought  any  magistrate 
to  say,  that  when  that  roan  comes  and  says, 
*  I  did  not  send  the  child  to  school  because 
I  preferred  that  on  that  day  it  should 
attend  the  religious  service  of  the  body  or 
sect,  or  what  you  will,  to  which  I  belong,' 
the  time  of  the  magistrates  of  this  country 
is  properly  spent  in  making  orders  convict- 
ing that  man  and  punishing  him  for  pre- 
ferring to  observe  the  rites  of  the  religion 
in  which  he  has  been  brought  up  and  in 
which  he  is  bring|ing  up  his  children,  instead 
of  sending  the  child  to  receive  purely  secular 
instruction"?  I  agree  with  my  lord  that 
these  appeals  must  succeed. 

Phillimore,  J.— I  am  of  the  same  opinion. 
With  r^rd  to  the  construction  of  the  word 
"exclusively,"  I  have  nothing  to  add  to 
what  has  been  said  by  my  lord,  and  with 
regard  to  the  meaning  of  the  words  "  reli- 
gious observance,"  I  have  really  nothing  to 
add  to  what  has  been  said  by  my  brother 
Darling.  That  to  which  I  rather  propose 
to  devote  such  words  as  I  utter,  is  the  argu- 
ment of  counsel  for  the  respondent  that  the 
Church  of  England  is  either  not  a  religious 
body,  or,  being  a  religious  body,  has  not  yet 
set  apart  any  day  for  religious  observance. 
That  argument  seems  to  me  to  be  in  part 
based  upon  a  misapprehension  of  what  the 
catholic  doctrine,  whether  Roman  or  Angli- 
can, is,  as  to  religious  observance.  Take  it 
in  the  way  in  which  it  has  been  put  by 
my  brother  Darling,  and  the  argument  to 
that  extent  is  answered.  It  is,  in  part, 
based  upon  an  erroneous  view  of  what 
establishment  by  law  is.  A  church  which 
is  established  is  not  thereby  made  a  function 
or  department  of  the  State.  The  process  of 
establishment  means  that  the  State  has 
accepted  the  church  as  the  religious  body 
in  its  opinion  truly  teaching  the  Christian 
faith^  and  has  given  to  it  a  certain  l^;al 
position,  and  to  its  decrees,  if  rendered 
under  certain  legal  conditions,  certain  civil 
sanctions.  As  a  branch  of  the  contention 
that  the  Church  of  England  either  is  not  a 
religious  body  or  has  not  decreed  any 
religious  observance,  counsel  for  the  respon- 
dent at  one  time  contended,  or  intimated, 
that  the  Church  of  England  was  a  new 
creation  be^nning  at  some  undefined  period 
which  he  did  not  specify,  which  in  ceneral 
terms  is  called  the  Reformation,  and  when 
my  brother  Darling  addressed  him  upon 
the  usual  historical  view  of  that  matter  he 
said  that  that  was  one  of  the  most  contro- 
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verted  questions  in  the  world.    I  do  not 

gropose  to  touch  upon  the  theology  or  the 
istory  of  the  matter.  We  are  sitting  in  a 
court  of  law,  and  I  propose  to  confine  myself 
entirely  to  legal  considerations,  and  I  may 
say  that  the  accepted  legal  doctrine,  as  to 
which  there  is  no  controversy^  is  that  the 
Church  of  England  is  a  continuous  body 
from  its  earliest  establishment  in  Saxon 
times.  The  very  passages  which  he  quoted 
from  the  judgment  in  MiddUUm  v.  CrqfU 
(1736),  2  Atk.  (3rd  ed.),  p.  660,  show  that 
the  courts  accepted  there  the  continuity  of 
the  Church,  for  they  said  that  the  canons 
of  1603  might  be  enforced  so  far  as  they 
were  declarations  of  the  established  canon 
law  before  the  Act  of  Submission  of  the 
Clergy  (25  Hen.  8,  c.  19).  I  remember  one 
example,  which  is  a  striking  one,  because  I 
remember  the  ignorant  comment  upon  it. 
When  the  Bishop  of  Lincoln  was  tried 
before  the  Archbishop  of  Canterbury  and 
objection  was  taken  to  the  archbishop's 
jurisdiction,  the  objection  was  met  by 
sajin^  that  Bishop  Watson  had  been  so 
tried  m  the  reign  of  Queen  Anne,  and  when 
one  came  to  look  at  the  trial  of  Bishop 
Watson  one  found  that,  when  Bishop 
Wat<K)n  raised  the  point  that  the  archbishop 
could  not  try  him,  the  Lord  Chief  Justice 
OF  England  in  this  court.  Sir  John  Holt, 
referred  to  precedents  in  Saxon  times  as 
conclusive  of  the  matter.  There  was  no 
/Tos^reformation  law,  there  was  no  post- 
reformation  practice,  about  the  trial  of  a 
bishop  by  an  archbishop.  In  order  to  get 
the  fact  that  a  bishop  could  be  tried  by  an 
archbishop,  you  had  to  go  back  to  Saxon 
times  ana  assume  the  continuitjr  of  the 
Church  from  that  time.  See  Phillimore's 
Ecclesiastical  Law,  2nd  ed.,  p.  67.  But  I  am 
not  goinff  to  labour  this  matter,  because  those 
who  wish  to  find  an  index  to  this  lesal  doc- 
trine will  find  it  in  a  portion  of  Sir  Robert 
Phillimore's  judgment  in  Martin  v. 
Mackonochie  {1868\  39  J.  P.  260;  L.  R. 
2  Ad.  &  Ec.  116,  which  he  devotes  to  the 
identity  of  the  law  of  the  Church  of  England 
before  and  after  the  Reformation  ;  and  long 
as  that  judgment  is,  and  fairly  long  as  that 
part  of  the  judgment  is,  it  is  by  no  means 
exhaustive  of  the  argument.  Those  who 
wish  to  go  further  may  refer  to  Lord 
Hobart's  Reports,  wherein  a  great  number 
of  ecclesiastical  matters  were  brought  up 
before  the  court,  and  in  which  you  will  find 
constant  reference  to  the  pre-reformation 
practice.  That  being  so,  and  assuming  the 
continuity  of  the  Church  and  that  it  aas  a 
power  of  decreeing  religious  observances,  I 
come  to  inquire  whether  it  has  decreed  any- 
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thing  with  regard  to  Ascension  Day,  an(L 
not  to  go  into  the  matter  at  ^reat  length,  I 
find  the  canon  of  the  Convocation  of  Canter- 
bury, passed  under  Archbishop  Simon  Islip 
in  1362,  which  codified  the  practice  witn 
regard  to  saints'  days  at  that  period,  in- 
cluding all  those  saints'  da^s  which  we  find 
in  the  later  statute  and  in  our  Book  of 
Common  Prayer,  and  including  certain 
others.  The  only  addition,  as  far  as  I  know, 
ever  made  to  the  list  was  made  by  a  canon 
of  Convocation  in  1415  under  Archbishop 
Chicheley,  when  the  interesting  fact  may  be 
noted  that  the  day  of  our  patron  saint,  St. 
George,  was  addea  to  the  number  of  days 
of  obligation,  and  those  who  look  carefully 
at  the  Act  5  <k  6  Edw.  6,  c.  3,  will  find  that 
although  it  ceases  so  to  be  a  day  of  general 
obligation,  it  is  preserved  in  s.  7  of  that  Act 
in  respect  of  the  Knights  of  the  Order 
of  the  Garter.  That  being  the  state  of 
the  law  previous  to  the  Act  5  <k  6  Edw.  6, 
c.  3,  and  the  Act  of  Submission  (25  Hen.  8, 
c.  19)  having  provided  that  all  canons  then 
in  use,  which  were  not  contrary  to  the 
prerojgative  royal  or  common  law,  should 
remain  in  force  until  further  order  had  been 
taken,  which  order  never  was  taken,  that 
canon  would  remain  as  a  binding  canon 
with  regard  to  this  matter  to  this  day.  Mr. 
Banckwerts  says,  and  I  accept  it  from  him 
—I  have  not  followed  it— that  there  is  a 
similar  decree  of  convocation  in  25  Hen.  8. 
reducing  somewhat  that  number  of  saints' 
days.  That  is  the  declaration  of  the  Church 
of  England  up  to  that  date.  Then  come  the 
various  prayer  books,  the  first  of  Edward  6, 
and  the  second  of  Edward  6,  and  then  come 
the  canons  of  ^603  declaring  the  mind  of 
the  Church  with  regard  to  the  observance  of 
those  saints'  days  which  are  specified  in  the 
prayer  book,  and  then  comes  tne  final  prayer 
book  of  Charles  2.  Side  by  side  with  these 
come  the  speciallyenforcing  Acts  of  Parlia- 
ment, the  Act  27  Hen.  6,  c.  6,  which  retains 
the  licence  in  respect  of  markets  and  fairs, 
followinff  upon  services  upon  saints'  days, 
and  probably— it  is,  perhaps,  a  little  un- 
certain as  to  the  construction — providing 
for  Uie  observance,  at  any  rate,  of  those 
specified  saints'  days  and  of  Sundays 
generally ;  and,  lastly,  the  Act  5  <k  6  Edw.  6, 
0.  3,  which  was,  of  course,  probably  passed 
at  the  same  time  as  5  &  6  Edw.  6,  c.  1, 
which  is  the  second  Act  of  Uniformity 
prescribing  the  second  prayer  book,  under 
which  Act  (5  &  6  Edw.  6,  c.  3)  the  number 
of  saints'  dajrs  is  to  some  extent  reduced,  and 
convocation  is  forbidden  by  the  strong  nand 
of  the  secular  power  to  add  to  the  number 
of    saints'  days  which  the  secular  power 
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has  been  pleased  to  say  shall  be  observed, 
not  that  the  secular  power  decrees  their 
observance,  but  it  has  been  pleased  to  permit 
the  Church  to  decree  their  observance^  and  it 
has  been  pleased  to  afford  a  certain  civil  sanc- 
tion to  that  observance.  Now  Ascension 
Day  comes  in  all  those.  It  was  declared  by 
the  Church  to  be  a  holy  day  at  least  as 
early  as  1362,  probably  much  earlier,  and  it 
has  been  continued  in  every  one  of  the 
declarations  of  the  Church  ever  since,  and 
has  been  accepted  by  Parliament  as  a  day 
which  the  Church  has  lawfully  set  apart  for 
religious  observance.  Therefore,  accepting 
my  lord's  conclusions  and  my  brother 
Darlinq's  conclusions  with  regard  to  the 
rest  of  this  particular  matter,  namely,  the 
construction  of  the  sections  in  the  Education 
Act,  1870, 1  have  nothing  further  to  say  on 
that  point,  but  that  I  agree  that  this  was  a 
day  upon  which  the  parent  could  lawfully 
withdraw  his  child.  With  regard  to  the 
second  string  to  the  bow  of  the  appellants, 
I  also  agree  with  the  appellants'  contention 
upon  that.  Of  the  three  cases  cited  to  us — 
Belper  Union  v.  Bailey,  supra,  London  School 
Board  v.  Duggan,  supra,  and  Hewett  v. 
Thompson  (1889)  63  J.  P.  103— the  two  last 
show  clearly  (ana  the  first  if  closely  looked 
at  does  not  say  the  contrary)  that  this 
matter  is  a  matter  of  law^  or  may  be  a 
matter  of  law  for  us,  notwithstanding;  the 
decision  of  the  magistrates.  In  mv  opinion 
if  the  magistrates  had  discussed  this  point, 
and  had  come  to  any  conclusion  other  than 
that  this  was  a  reasonable  excuse,  it  would 
be  a  conclusion  which  this  court  would  be 
bound  to  set  aside.  I  will  only  add  one 
word  more,  because  I  have  mentioned  it 
before,  and  I  do  not  know  that  it  has 
received  the  approval  of  my  brothers^  but  I 
will  mention  it  for  myself.  I  inclme  to 
think  that  when  you  come  to  conviction 
there  is  a  third  matter  which  you  have  to 
consider.  The  byelaw  is  infringed  if  the 
child  does  not  attend  without  reasonable 
excuse,  but  when  you  come  to  enforce  the 
byelaw  the  magistrates  may  have  to  look  at 
something  different  even  from  that.  I  do 
not  think  it  is  the  right  way  to  describe  a 
reasonable  excuse  to  say  that  the  child  is 
bound  by  process  of  law  to  be  elsewhere 
than  at  school.  If  the  child  was  at  that 
moment  attending  on  a  subpoena  before  a 
magistrate,  or  before  a  judge  of  assize,  I  do 
not  think  it  is  the  rignt  way  to  put  it  as 
*'  reasonable  excuse."  The  child  cannot  be 
convicted.  It  is  doing  nothing  illegal,  and 
I  incline  to  think  that  apart,  therefore,  from 
the  question  of  reasonable  excuse,  it  is  a 
sufficient  answer  to  say, ''  I  cannot  obey  this 
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law  because  I  am  obeying  another  Act  of 
I^rliament,"  to  wit,  I  am  attending  church, 
as  I  am  required  to  do  by  5  <k  6  Eaw.  6^  c.  I, 
I  not  being  a  Nonconformist,  and  not  within 
the  protection  of  9  &  10  Vict  c.  69,  and 
5  &  6  Edw.  6,  c.  I,  bein^  kept  in  force  by 
9  &  10  Vict.  c.  59,  subiect  only  to  this 
limitation,  that  no  pecuniary  penalty  is  to 
be  imposed  for  disobedience.  Upon  all 
these  grounds  I  agree  with  my  lord  and 
with  my  brother.  1  should  like  to  say  one 
word  more,  that  I  am  very  glad  to  be  able 
so  to  agree,  because  it  seems  to  me  that  the 
cause  of  civil  and  religious  liberty  would 
suffer  very  much  if  the  judgment  were 
otherwise. 

Appeals  allotted. 

Solicitors  for  the  appellants :  Crawley, 
Arnold  &  Co.,  for  J.  Hewitt.  Barnsley. 

Solicitors  for  the  respondent:  Clements, 
Williams  &  Co.,  for  W.  Vibart  Dixon, 
Wakefield. 
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AprU  12, 1907. 

(Before  Alvbrstonb,  L.C.J.,  Darung  and 
Phillimore,  JJ.) 

Barnard  v,  Roberts  and  Another. 

Criminal  law— Unlawful  angling— Seizure 
of  tackle  —  Exemption  from  further 
penalty — Meaning  of  word  "angling" 
-Larceny  Act,  1861  (24  &  26  Vict 
c.  96),  8.  25. 

Pishing  hy  means  of  night-lines^  consistina 
of  two  pegs  driven  into  the  ground  with 
lines  and  hooks  and  a  stone  weight 
attached^  does  not  constitute  ^^ angling^* 
vrithin  the  meaning  of  the  proviso  in 
s,  25  of  the  Larceny  Act^  1861,  so  as  to 
exempt  the  person  unlawftUly  fishing 
with  the  sam^  from  any  penalty  other 
than  their  seizure. 

Case  stated  by  six  of  his  Megest/s  justices 
of  the  peace  for  the  county  of  Carnarvon 
acting  in  and  for  the  division  of  Bangor  in 
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the  said  county^  for  the  opinion  of  the 
King's  Bench  Division  of  the  High  Court 
of  Justice. 

1.  At  a  court  of  summary  jurisdiction 
holden  at  the  justice  room  in  Bangor  in  the 
county  aforesaid  on  the  28th  day  of  August, 
1906,  before  us,  the  undersigned  Thomas 
Lewis,  John  Bryn  Roberts,  John  Evan 
Roberts,  Thomas  Roberts,  Niel  Patrick 
Stewart,  and  Robert  Hughes,  Esquires,  six 
of  his  Majesty's  justices  of  the  peace  for  the 
county  aforesaid,  William  Roberts,  of  Qelli, 
near  Capel  Curig,  and  Caradoc  Williams,  of 
Forcer  Hill,  Holyhead,  Anglesey  (herein- 
after called  the  respondentsvwere  charged 
upon  an  information  laid  by  William  Henry 
&rnard,  of  Capel  Ogwen,  Penrhyn  Par£ 
Bangor,  head  gamekeeper  in  the  employ  of 
the  Right  Hon.  Lord  Penrhyn,  of  Penrnyn 
Castle  (hereinafter  called  the  appellant), 
under  the  Larceny  Act,  1861,  s.  24,  for  that 
they  did  on  the  15th  day  of  August,  1906,  at 
the  river  Llugwv,  in  the  parish  of  Lland^i, 
in  the  countv  aforesaid,  unlawfully  and  wil- 
fully take  otherwise  than  by  angling  between 
the  beginning  of  the  last  hour  before  sunrise 
and  the  exf)!  ration  of  the  first  hour  after 
sunset,  to  wit,  at  8.30  o'clock  in  the  after- 
noon at  the  said  river  Llugwv,  two  fish 
called  trout,  of  the  price  and  value  of 
sixpence,  then  beinff  found  in  certain  water, 
to  wit,  a  stream  of  water  there,  being  the 

frivate  property  of  the  Right  Hon.  Lord 
^enrhyn,  and  not  running  through  or  being 
in  any  land  a4Joining  or  belonging  to  the 
dwelling-house  of  the  said  Lorn  Penrhyn, 
contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided. 

2.  The  following  facts  were  proved  before 
us : 

The  respondents  were  seen  by  John 
Williams,  a  keeper,  about  8.30  p.m.  on  the 
15th  Au^ist,  1906,  on  their  knees  by  the  side 
of  a  cutting,  being  a  diversion  of  a  portion 
of  the  Lliigwy  river,  in  the  parish  of 
Llandeg;ai,  in  the  county  of  OBtmarvon, 
the  cutting  being  for  a  water  supply  for  the 
Royal  Hotel  premises  and  returning  to  the 
Llugwy  river,  taking  two  trout  o£f  what 
were  described  by  the  witness  as  two  night- 
lines  with  hooks  on  and  baited  with  worms. 
The  lines  were  re-baited  and  re-set  by  the 
respondents,  who  were  about  to  leave,  when 
the  keeper  went  up  to  them  and  spoke  to 
them. 

Caradoc  Williams  then  threw  the  fish 
(which  he  had  in  his  possession)  into  the 
bushes,  and  the  keeper  told  them  not  to 
throw  the  fish  away  and  asked  them  how 
many  lines  they  had  down,  and  Caradoc 
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Williams  said  they  had  set  three  lines  the 
previous  night  bat  that  one  was  missing, 
and  both  respondents  said  they  expected  a 
fish  had  taken  the  missing  line  away. 

The  respondent  William  Roberts,  in  reply 
to  the  gamekeeper's  question,  said  he  knew 
he  was  doin^  wrong^  and  the  respondent 
Caradoc  Williams  said  he  had  been  at  it 
years  ago. 

The  keeper  took  the  lines  from  William 
Roberts,  but  the  keeper  said  that  William 
Roberts  gave  them  to  him  after  he  had 
asked  for  thenu 

The  place  where  the  respondents  were 
was  the  side  of  a  cutting  for  the  water 
supply  of  the  Royal  Hotel  premises,  running 
from  the  Llugwy  river  and  returning  to  the 
Llugwy  river,  the  property  of  the  Right 
Hon.  Lord  Penrhyn. 

Ck>pie8  of  a  notice  giving  the  times  when 
and  the  conditions  under  which  Lord 
Penrhyn  permits  fishing  in  the  lakes  and 
streams  belon^ng  to  him  are  distributed 
and  circulated  m  that  district 

By  such  notice  fishing  in  such  lakes  and 
streams  is  only  permitted  with  rod  and 
artificial  fly  from  the  28th  April  to  the  20th 
September. 

3.  The  implements  used  by  the  respon- 
dents and  described  by  the  witness  as  night- 
lines  were  produced,  and  consist  of  two 
small  pegs  or  stakes  about  six  to  eight 
inches  long,  which  are  pointed  and  are 
driven  into  the  bank  of  the  stream  with 
lines  and  hooks  attached  and  with  a  stone 
weiffht  attached  to  one  of  the  lines  to  keep 
the  line  floating  with  the  stream. 

4.  The  solicitor  for  the  respondent 
William  Roberts  stated  that  he  was  pre- 
pared with  evidence  to  controvert  the 
evidence  of  the  keeper,  but  that  he  had  a 

greliminary  objection,  namely,  that  the 
ooks  and  lines  and  implements  alleged  to 
have  been  used  by  the  respondents  having 
been  demanded  and  taken  bv  the  keeper, 
and  having  been  delivered  up  by  the  respon- 
dents, they  were,  even  if  found  guilty  of  the 
offence  charged,  exempt  from  the  payment 
of  any  damage  or  penalty  by  virtue  of  the 
proviso  in  s.  25  of  the  Larceny  Act,  1861. 
and  that  the  method  of  taking  fish  adopted 
by  the  respondents  was  angling  within  the 
meaning  of  s.  25  of  the  Act,  oecause  the 
fishing-tackle  or  implements  so  taken  from 
or  given  up  by  the  respondents  on  demand 
as  aforesaid  comprised  lines,  hooks  and  rods 
(though  the  latter  were  primitive),  which 
answered  the  description  of  "  any  rod^  line, 
hook,  net,  or  other  implement  for  takmg  or 
destroying  fish**  contained  in  s.  25,  and 
because  ** angling''  essentially  consists  of 
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fishing  with  a  hook,  the  word  itself  being 
derived  from  the  Anglo-Saxon  equivalent 
for  a  hook,  and,  further,  that  even  if  the 
method  adopted  by  the  respondents  was 
not  angling  within  the  meaning  of  the  sec- 
tion aforesaid  the  rods,  lines,  and  hooks  used 
by  the  respondents  were  "  other  implements 
for  taking  or  destroying  fish,**  which  when 
given  up  on  demand  as  aforesaid  exempted 
the  respondents  from  payment  of  damages 
or  penalties  by  virtue  of  the  proviso 
aforesaid. 

5.  We  being  of  opinion  that  the  method 
of  fishing  adopted  by  the  respondents  was 
angling  within  the  meaning  of  the  proviso 
to  s.  25  of  the  Larceny  Act,  1861,  and  that 
the  respondents  were  therefore  exemj)ted 
from  further  penalty  in  view  of  the  seizure 
of  the  implements  used  by  them,  upheld 
the  objection  taken  by  the  respondents  and 
dismissed  the  said  information  without 
callinff  upon  the  solicitor  for  the  respondents 
to  call  their  witnesses. 

6.  The  opinion  of  this  court  is  desired  as 
to  whether  we,  the  said  justices,  upon  the 
facts  came  to  a  correct  determination  and 
decision  in  point  of  law^  and  whether  the 
defendants  oy  such  taking  or  delivery  as 
aforesaid  were  by  reason  of  the  proviso  in 
the  25th  section  of  the  said  Act  exempt 
from  the  payment  of  any  damages  or 
penalty,  and,  if  not,  what  should  be  done  in 
the  preraise£. 

Dated  the  20th  day  of  November,  1906,  at 
Bangor,  in  the  county  of  Carnarvon. 
(Signed)      Thomas  Lewis. 

J.  Bryn  Roberts. 
•    John  Evan  Roberts. 
Thomas  Roberts. 
N.  P.  Stewart. 
Robert  Hughes. 

The  Larceny  Act  1861,  s.  26,  provides : 
'*  If  any  person  shall  at  any  time  oe  found 
fishing  against  the  provisions  of  this  Act, 
the  owner  of  the  ground,  water,  or  fishery 
where  such  offender  shall  be  so  found,  his 
servant,  or  any  person  authorised  by  him, 
may  demand  from  such  offender  any  rod, 
line,  hook,  net,  or  other  implement  for 
taking  or  destroying  fish  which  shall  then 
be  in  his  possession,  and,  in  case  such 
offender  shall  not  immediately  deliver  up 
the  same,  may  seize  and  take  the  same  from 
him  for  the  use  of  such  owner :  provided, 
that  any  person  angling  against  the  pro- 
visions of  this  Act.  between  the  beginning 
of  the  last  hour  before  sunrise  and  the 
expiration  of  the  first  hour  after  sunset, 
from  whom  any  implement  used  by  anglers 
shall  be  taken,  or  oy  whom  the  same  shall 
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be  80  delivered  up,  shall  by  the  taking  or 
delivering  thereof  be  exempted  from  the 
payment  of  any  damages  or  penalty  for  such 
angling." 

Douglas-Ptnnant^  for  the  appellant — 
There  is  no  legal  definition  of  angling,  but 
the  word  implies  the  use  of  a  rod.  Murray's 
New  English  Dictionary  defines  it  as  "  the 
art  of  fishing  with  a  rod."  Johnson's 
Dictionary  says  it  is  "  the  art  or  practice  of 
fishing  with  a  rod."  A  distinction  is  drawn 
in  the  statute  22  h  23  Car.  2,  c.  25,  s.  7, 
between  "  using  an  angle  "  and  "  laying  fish- 
hooks." [He  also  referred  to  HUl  v.  George 
(1880),  44  J.  P.  424.] 

H,  C.  Davenport,  for  the  respondents.— A 
rod  is  not  essential  to  angling.  Webster's 
Dictionary  defines  an  angle  as  an  instrument 
to  take  fish,  consisting  of  a  rod,  a  line  and 
a  hook,  or  a  line  and  hook.  In  the  proviso 
to  s.  24  of  the  Larceny  Act,  1861,  the  word 
"angling"  cannot  be  confined  to  fishing 
with  a  rod." 

Douglas- Pennant  was  not  called  on  to 
reply. 

Alyerstone,  L.C.J.— -The  only  question 
is  whether  the  proviso  in  s.  25  protects  the 
respondents  from  any  proceeding  inasmuch 
as  the  hooks  and  strings  and  little  bits  of 
stick  were  taken  from  them,  for  I  am  not 
goin^  to  discuss  the  question  whether  there 
was  in  fact  an  offence,  as  that  is  a  matter 
with  which  the  justices  will  have  to  deal. 
The  words  of  the  first  part  of  s.  25  of  the 
Larceny  Act,  1861^  are  far  wider  than 
"angling"  if  angling  has  any  different 
meaning  from  "  fishing,"  and  there  is  nothing 
there  to  indicate  that  any  exemption  is 
given  to  a  person  found  "  fishing  "  contrary 
to  the  Act,  in  the  case  of  his  implement 
being  seized.  But  in  the  case  of  a  person 
"angling"  in  the  daytime  contrary  to  the 
Act  the  proviso  enacts  that  on  the  seizure 
of  his  implement  he  shall  be  exempt  from 
further  penalty,  and  it  is  to  be  noticed  that 
the  expression  is  used  three  times  in  the 
proviso,  "  any  person  angling,"  "  implement 
used  by  anglers,"  and  "  damages  or  penalty 
for  such  angling."  If  the  legislature  had 
meant  to  include  in  the  proviso  to  the 
section  all  means  of  destroying  fish,  I  think 
that  they  would  have  used  in  the  proviso 
language  corresponding  to  that  employed  in 
t^e  earlier  part  of  the  section.  I  think  the 
protection  was  a  limited  one,  and  without 
expressing  the  opinion  that  you  cannot 
angle  without  a  rod  and  line,  I  doubt 
whether  one  can  -angle  ^vith  a  hook  alone. 
When  a  person  sticks  a  short  piece  of  stick 
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in  the  ground  with  lines  and  hooks  attached, 
and  a  stone  weight  attached  to  one  of  the 
lines  to  keep  the  line  floating  with  the 
stream,  that  is  not  angling.  I  think,  there- 
fore, that  the  respondents  were  not  anglii^ 
within  the  widest  meaning  of  the  word, 
and  that  this  case  should  go  back  to  the 
magistrates  with  a  direction  to  convict  if 
the  original  offence  is  proved. 

Darling,  J.— I  am  of  the  same  opinion. 
I  think  there  is  a  real  reason  for  the 
distinction  drawn  between  the  ordinary 
poacher  and  the  man  who  though  he  may 
be  a  poacher  is  what  we  should  commonly 
call  an  angler,  t.e.,  a  man  using  a  rod^  line 
and  hook,  and  the  kind  of  tackle  which  a 
man  using  a  rodL  line  and  hook  would 
commonly  have,  ouch  a  man  as  that  would 
probably  be  suflScientljr  punished  bv  the 
taking  away  of  what  is  likely  a  valuable 
apparatus,  whereas  simply  to  take  away  a 
night-line  would  be  to  leave  the  user  of 
it    unpunished  altogether  if  one  did  not 

Proceed  further.  There  is  this  further 
istinction.  The  legislature  knows,  or  at 
all  events  knew  in  1861  when  this  Act  was 
passed,  that  there  is  a  great  difference 
between  a  sportsman  who  may  poach  and 
the  mere  vulgar  poacher,  a  person  who  goes 
to  get  fish  to  sell.  The  legislature  has  made 
an  allowance  for  a  man  who  sets  out  to  get 
fish  bv  sportsmanlike  means  as  compared 
with  the  case  of  a  man  who  lives  the  life  an 
ordinary  poacher  commonly  lives.  It  seems 
to  me  that  the  legislature  drew  this  distinc- 
tion and  did  so  for  intelligible  reasons. 

Phillimore,  J. — I  agree  that  the  case 
must  go  back  to  the  magistrates  for  the 
reasons  given  by  my  lord.  I  do  not  co  so 
far  as  my  brother  Darling.  The  legis- 
lature would  see  that  an  angler  would  often 
have  a  valuable  rod  and  that  may  be  the 
reason  for  the  proviso,  but  I  do  not  think 
that  a  rod  is  a  necessity  for  angling.  There 
is,  however,  a  great  distinction  between 
angling  where  the  human  element  comes  in 
and  the  use  of  set  tackle,  such  as  the  ledger- 
bait,  an  expression  whicn  expresses  exactly 
what  I  mean,  where  the  hook  is  set  once  for 
all.  Where  the  human  element  ceases  when 
once  the  tackle  has  been  set,  I  think  that 
that  is  not  angling. 

Appeal  allowed  and  case 
remitted  to  the  justices. 

Solicitor  for  the  appellant :  W.  E.  Ramsey 
Williams,  Bangor. 

Solicitor  for  the  respondents :  W.  G.  A. 
Edwards,  for  David  Owen,  Bangor. 
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KING'S  BENCH  DIVISION. 


April  13, 1907. 

(Before  Alverstonb,  L.C. J.,  Darling  and 
PhUiLimore,  J  J.) 

Rex  V,  Denman  and  the  London  County 
Council  ;  Ex  parte  Palace  Theatre 
Company,  Limited. 

Metropolis  —  Bailding  —  General  line  of 
buildings  —  Structure  beyond  general 
line— Question  of  fact— London  Build- 
ing Act,  1894  (57  &  58  Vict  c.  ccxiii.), 
8.22. 

The  Palace  Theatre  Company^  Limited^ 
toere  summoned  for  erecting  a  structure 
beyond  the  general  line  of  buHdinqs 
tinthout  the  vn-itten  consent  of  the 
London  County  Council^  in  contra- 
vention of  Part  III,  of  the  London 
BuUding  Act,  1894.  The  construction 
in  question  was  admitted  to  be  beyond 
the  general  line  of  buildings,  but  the 
Palace  Theatre  Company  contended 
that  it  VHU  not  a  ^^ structure"  within 
s,%2qf  the  Act,  and  that,  therefore,  no 
vnritten  consent  Ufas  required.  It  con- 
sisted of  a  framjtwork  of  wood  which 
acted  as  a  foundation  for  plaster  work 
intended  to  imitqie  stone  work.  It  was 
over  thirteen  feet  high  and  seven  feetunde, 
and  extended  two  feet  beyond  the  build- 
ing line.  It  UKM  fastens  by  iron  hold- 
fasts to  the  wall  of  the  theatre^  but  could 
luave  been  removed  without  serious  injury 
to  the  wall,  and  it  stood  on  the  pave- 
ment lights  without  being  fastened  to 
the  pavement  The  centre  was  hollow 
and  contained  lights  for  the  purpose  of 
illuminating  advertisements  printed  on 
the  centre  of  the  front,  which  was  of 
transparent  material.  The  magistrate 
found  as  a  fact  that  it  was  a  "  stmc- 
ture"  within  s,  22,  and  imposed  a 
penalty  and  made  an  order  of  removal, 
and,  on  the  ground  that  the  question 
was  otie  of  fact,  he  declined  to  state  a 
case, 

Hddy  that  as  the  question  was  one  of  fact, 
and  as  there  vjas  evidence  on  whim  the 
magistrate  could  come  to  the  conclusion 
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he  arrived  at,  the  court  ufould  not  issue  a 
mandamus  to  compel  him  to  state  a  caee. 

Rule  nisi  calling  on  George  L.  Denman, 
Esq.,  one  of  the  magistrates  of  the  police 
courts  of  the  metropolis,  to  show  cause  why 
a  mandamus  shoula  not  issue  directing  him 
to  state,  for  the  opinion  of  this  court,  a  case 
setting  forth  the  facts  and  grounds  of  his 
judgment  or  determination  given  on  October 
30th,  1906,  in  the  matter  of  an  information 
and  complaint  bv  the  London  County 
Council  alleging  that  the  Palace  Theatre 
Company  did  unlawfully  erect  a  structure 
in  contravention  of  the  provisions  of  Part 
III.  of  the  London  Building  Act,  1894,  by 
erecting  a  structure  beyond  the  general  line 
of  buildings  in  Cambridge  Circus,  in  the 
city  of  Westminster,  in  the  county  of 
London,  without  the  consent  in  writing  of 
the  said  county  council. 
The  magistrate's  judgment  was  as  follows : 
"  In  this  case  the  London  County  Council 
had  laid  an  information  alleging  that  the 
Palace  Theatre  Company,  Limited,  did,  on 
or  about  February  22nd,  1906,  unlawfully 
erect  a  structure  beyond  the  general  line  of 
buildings  in  Cambridge  Circus  without  the 
consent  in  writing  of  the  London  County 
Council.  The  position  of  what  I  will  at 
present  call  the  construction  in  question,  in 
order  to  use  a  neutral  term,  is  not  in  dis- 
pute, and  it  is  admitted  that  this  construc- 
tion is  in  advance  of  the  general  line  of 
buildings  as  defined  by  the  superintending 
architect.  But  it  is  contended  by  the  defen- 
dant company  that  it  is  not  a  'structure' 
within  the  meaning  of  s.  22  of  the  London 
Building  Act,  1894,  and  that  no  consent, 
therefore,  is  required.  The  construction  in 
question  consists  of  a  framework  of  wood 
which  acts  as  a  foundation  for  some  plaster 
work,  evidently  intended  to  represent  or 
imitate  stone  work,  that  is  to  say,  a  portion 
of  a  stone  wall,  and  there  are  two  figures 
composed  also  of  plaster  work,  one  of  which 
causes  the  depth  to  be  greater  than  it  is  in 
other  parts  by  reason  of  oeing  built  outside 
of  it^  and  the  other  figure  is  represented  as 
looking  over  the  top  of  the  wall.  It  is  a 
little  over  thirteen  feet  in  height  and  seven 
feet  ten  inches  in  width,  and  at  the  deepest 
part  it  extends  two  feet  two  inches  beyond 
the  defined  line.  But  in  other  parts  it  is  not 
so  deep.  In  some  parts  it  is  only  one  foot 
two  inches.  The  back  of  the  structure  is 
fastened  by  iron  holdfasts  to  the  wall  of 
the  theatre,  and  no  doubt  it  could  be  re- 
moved without  serious  injury  to  the  wall. 
It  is  not  built  into  or  fastened  to  the  pave* 
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ment,  but  stands  upon  the  pavement  lights, 
over  which  the  public  have  a  right  of  way, 
but  which  give  fight  to  some  portion  of  the 
theatre  premises.  The  centre  of  the  front 
is  composed  of  canvas  or  some  transparent 
material,  and  being  hollow  the  centre  or  trans- 
parent portion  of  the  construction  contains 
lights  which  illuminate  the  advertisements 
which  are  printed  on  the  transparent  portion 
in  front  of  the  canvas.  Access  to  these 
lights  can  be  obtained  by  a  panel  or  door 
(it  is  contended  it  ought  not  to  be  called 
a  door,  but  something  in  the  nature  of  a 
door)  which  is  at  the  side  of  the  building. 
The  question  I  am  called  upon  to  decide 
is  whether  it  is  a  fact  that  this  is  a  struc- 
ture within  the  meaning  of  the  Act  of  1894. 
Several  cases  have  been  cited  to  me,  and 
have  been  relied  on  by  both  sides,  but 
beyond  making  it  perfectly  clear  that  the 
question  is  one  of  fact  for  me^  and  not  one 
of  law,  I  am  able  to  get  very  little  guidance 
from  any  of  these  cases  as  to  what  the 
decision  of  this  particular  case  ought  to  be. 
It  is  stated  in  tne  case  of  London  Oowtity 
Council  V.  Illuminated  Advertisement  Go, 
{1904),  68  J.  P.  445  ;  [1904]  2  K.  B.  886,  that 
it  is  also  a  question  of  decree  in  each  case. 
But  here,  again,  the  decisions  afford  little 
help  as  to  where  the  line  is  to  be  drawn. 
In  that  case,  however,  one  of  the  learned 
judges  in  giving  his  judgment,  laid  stress 
on  the  fact  that  the  advertisement  frame  in 
question  was,  as  he  expressed  it,  'somer 
tning  aloft  on  the  house,'  and  in  holding 
(for  the  decision  amounts  to  no  more)  that 
the  magistrate  who  decided  that  case  was 
not  bound  as  a  matter  of  law  to  find  that 
it  was  a  structure,  the  learned  judge  re- 
marked, ^I  agree  that  there  may  be  a 
structure,  such  as  a  greenhouse,  under  certain 
conditions,  which  would  be  a  structure  or 
building,  although,  of  course,  it  would  be 
physically  removable.'  Now  it  seems  to  me 
difficult  to  say  that  this  thing  which  we  are 
considering  is  less  a  'building^than  the  show- 
case which  was  discussed  in  Brovm  v.  Leicester 
Corporatum  {1892),  57  J.  P.  70.  It  is  quite 
true  that  the  court  did  not  exactly  hold  that 
the  show-case  there  was  a  building,  but  they 
supported  the  finding  of  the  magistrates, 
who  did  find  to  the  effect  that  it  was  a 
building— again  showing  that  it  is  a  ques- 
tion of  fact.  There,  again,  where  is  the  line 
to  be  drawn  1  I  think  it  would  be  impos- 
sible to  say  that  the  present  construction 
was  not  a  building  if  it  were  really  the 
stone  addition  to  the  main  building  which 
it  represents,  although  in  that  case  the 
interference  with  the  street  and  the  exten- 
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sion   beyond   the   building  would  be   no 

Cter  than  it  is  in  the  present  instance. 
9  the  fact  of  its  being  a  light,  flimi^ 
material,  instead  of  durable  material,  such 
as  stone,  alter  its  character?  I  think  it 
does  not.  Again,  suppose  it  were  (to  applv 
another  test)  twice  tne  heixrht  and  depth 
and  size  that  it  is,  but  made  of  the  same 
material  as  it  is,  could  it  then  be  erected  in 
advance  of  the  general  line  of  buildii^l 
If  it  is  not  a  structure,  the  answer  is,  'Yes; 
of  course  it  could' ;  but  in  that  case  if  it 
were  twice  as  high  as  it  is  and  twice  as 
deep  as  it  is  and  twice  as  wide  as  it  is,  I 
think  any  court  would  be  slow  to  come  to 
the  conclusion  that  it  was  not  a  structure, 
and  the  character  of  it  must  be  the^  same 
whatever  the  size  is.  Then  there  is  the 
case  of  Cobv/rg  Hotel  v.  London  County 
Council  {1899\  63  J.  P.  805,  and  here  again 
it  seems  to  me  to  be  difficult  to  say  that 
the  present  construction  is  not  as  much  a 
structure  as  the  addition  to  the  hotel  was 
in  that  case.  It  is  sufficiently  fastened  to 
the  main  wall  to  have  the  appearance  of  a 
stone  work  addition,  and  as  long  as  it 
remains  there  the  effect,  as  regards  the 
narrowing  of  the  street,  is  the  same  as  if  it 
were  a  stone  work  aadition.  It  is  not 
merely,  to  use  the  expression  of  Kennedy,  J., 
'something  up  aloft  on  the  house,'  as  in 
L<mdon  County  Council  v.  Illuminated 
Advertisement  Co.,  supra,  but  it  seems  to 
me  to  be  much  more  nearly  allied  to  the 
imaginary  greenhouse  of  which  he  spoke, 
and  to  the  building  raised  by  the  ijnoto- 
grapher  in  the  case  of  Brown  v.  LeicesUr 
Corporation,  supra,  Kecognisin^  the  diffi- 
culty of  drawing  any  definite  line,  which, 
fortunately,  on  the  decisions  I  am  not  called 
upon  to  attempt,  I  have  come  to  the  con- 
clusion that  it  is  my  duty  to  find  as  a  fact 
that  this  erection  complained  of  is  a  struc- 
ture, although  it  may  oe  a  small  and  ffimsy 
structure.  In  that  case  I  must  make  the 
order  which  is  asked  for." 

The  magistrate  imposed  a  penalty  of  408. 
and  three  guineas  costs,  and  ordered  the  struc- 
ture to  be  removed.  Counsel  for  the  Pialaoe 
Theatre  Company,  Limited,  then  applied  to 
the  magistrate  to  state  a  case  on  the  ground 
that  the  subject-matter  of  the  proceedings 
was  not  a  structure  within  the  meaning  of 
s.  22  of  the  London  Building  Act,  1894, 
and  that  there  was  no  evidence  which  was 
in  law  sufficient  to  justify  the  conviction, 
but  the  magistrate  was  of  opinion  that  there 
was  no  point  of  law  involved  upon  which 
he  could  properly  state  a  case,  and  there- 
fore he  refused  to  do  sa 
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The  London  Building  Act,  1894,  s.  22  (1), 
provides : 

"  No  building  or  structure  shall  without 
the  consent  in  writing  of  the  council  be 
erected  beyond  the  general  line  of  buildings 
in  anv  street  or  part  of  a  street  place  or 
row  of  houses  in  which  the  same  is  situate 
in  case  the  distance  of  such  line  of  build- 
ings from  the  highway  does  not  exceed  fifty 
feet  or  within  fifty  feet  of  the  highway 
when  the  distance  of  the  line  of  buildings 
therefrom  amounts  to  or  exceeds  fifty  feet 
notwithstanding  there  being  gardens  or 
vacant  spaces  between  the  line  of  buildings 
and  the  highway.  Such  general  line  of 
buildings  shall  if  required  be  defined  by  the 
superintending  architect  by  a  certificate 
such  certificate  to  be  issued  within  one 
month  from  the  date  of  the  application 
therefor." 

Ryland  Adkins  (Avory,  K.C.,  with  him) 
appeared  to  show  cause  on  behalf  of  the 
Ix)ndon  County  Council. — The  magistrate's 
judgment  having  been  read,  the  court  called 
on  tne  other  side. 

Bodkin,  in  support.— It  is  a  question  of 
law  whether,  on  the  descriptive  facts,  this 
is  a  **  building  or  structure  "  within  s.  22. 
The  magistrate  cannot  find  facts  so  as  to  pre- 
vent his  decision  being  questioned  (IC.  v. 
Bridge  (1890),  64  J.  P.  629 :  24  Q.  B.  D. 
609).  The  question  of  fact  for  the  ma^s- 
trate  in  these  cases  consists  of  the  descrip- 
tive facts,  t.e.,  the  height,  breadth,  and  so  on. 
If^  upon  those  facts,  he  decides  that  it  is 
withm  the  section,  that  is  a  question  of  law 
(London  County  Council  v.  Illuminated 
Advertisement  Co,,  supra).  Section  22  does 
not  refer  to  temporary  additions  to  build- 
ings {London  County  Council  v.  Schewzik 
(1905),  69  J.  P.  409 ;  [1905J  2  K.  B.  695). 
Becondlv,  the  magistrate  has  also  to  deter- 
mine whether  this  has  been  erected  beyond 
the  general  line  of  buildings.  The  word 
**  erected  "  is  not  appropriate  to  placing  in 
position  a  structure  which  has  oeen  con- 
structed elsewhere.  The  test  to  a  large 
■extent  is  whether  it  can  be  removed  without 
serious  injury  to  the  premises.  [He  cited 
London  County  Council  v.  Hancock  and 
James  (1907),  71  J.  P.  268,  and  Coburg 
Hotel  V.  London  County  Council,  supra,] 

Alyebbtonb.  L.C.J.— -This  rule  must  be 
discharged.  The  learned  inaffistrate  has 
set  out  all  the  facts  in  his  iudgment,  and 
has  stated  that  he  decided  the  question  as 
one  of  fact,  and  I  think  that  we  ought  not  to 
order  him  to  state  a  case  on  a  point  of  law. 
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The  facts  are  that  there  isa  framework  of  wood 
with  plaster,  intended  to  imitate  stonework  , 
which  stands  out  about  two  feet  upon  the 
pavement  lights,  or,  in  other  words,  it  does 
project  or  come  forward  into  the  street  It 
IS  fastened  by  iron  holdfasts  to  the  wall, 
and  as  long  as  it  remains  there,  it  is,  from 
the  point  of  view  of  its  construction,  a  pMart 
of  the  wall,  though  not  built  into  it  origi- 
nally^. The  centre  contains  a  transparent 
portion  so  that  the  programme  can  appear 
from  time  to  time,  and  it  is  suggested  that 
because  we  held  that  the  advertisement 
cases  in  London  County  Council  v.  Illumi- 
nated Advertisement  Co,,  sumxt,  were  not  a 
structure,  we  must  therefore  hold,  as  a 
matter  of  law,  that  this  is  not  a  structure 
within  s.  22.  The  magistrate  has  found  as 
a  fact  that  it  is  a  structure,  and  unless  we 
can  see  that  there  was  no  evidence  on  which 
he  could  come  to  that  conclusion  we  ought 
not  to  order  a  case  to  be  stated.  I  agree 
that  there  lb  a  greater  licence  in  reviewing 
the  decisions  of  magistrates  on  questions  of 
fact  than  there  useS  to  be.  That  probably 
arises  from  the  view  the  courts  have  taken 
of  Order  LIX.,  r.  7,  of  the  Rules  of  the 
Supreme  Court,  1883,  which  enables  the 
court,  on  appeals,  to  draw  all  inferences  of 
fact  which  might  have  been  drawn  in  the 
court  below,  and  if  Mr.  Bodkin  could  have 
contended  that  there  was  no  evidence  on 
which  the  ma^strate  could  come  to  the 
conclusion  he  did,  we  might  have  ordered  a 
case  to  be  stated.  But  there  is  before  the 
court  everything  which  would  have  enabled 
the  court  to  have  dealt  with  this  question 
if  a  case  had  been  stated,  and  I  can  see  no 
ground  for  ordering  the  magistrate  to  state 
a  case. 

Darling,  J.— I  agree.  I  think  the 
niagistrate  has  come  to  a  proper  conclu- 
sion. If  it  appeared  to  us  tnat  the  magis- 
trate had  found  certain  facts  and  decided 
upon  them,  and  that  there  was  no  evidence 
01  the  facts  so  found,  we  could  review  his 
decision,  because  he  would  have  gone  wrong 
on  a  matter  of  law,  since  the  question 
whether  there  is  evidence  or  not  is  a  matter 
of  law.  In  the  same  way,  if  he  stated  cer- 
tain facts  and  said  that  he  found  these  facts 
and  then  said  that  on  these  facts  the  con- 
struction in  question  was  or  was  not  in  fact 
a  structure  within  the  London  Building  Act, 
1894,  s.  22,  then  we  could  review  his  deci- 
sion if  he  was  wrong  in  saying  that  the 
question  whether  the  construction  was  a 
structure  within  s.  22  was  a  question  of  fact. 
The  question  whether  it  is  a  question  of 
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fact  or  of  law  is  itself  a  question  of  law,  and 
if  one  can  separate  the  findings  of  fact  from 
the  findings  of  law  one  can  see  whether  he 
is  resolving  a  (question  of  fact  or  of  law. 
But  Mr.  JBodMrCB  argument  seemed  to  be 
such  that  if  we  acceded  to  it  we  should 
have  to  interfere  in  a  great  many  cases 
where  the  magistrate  had  decided  the  facts. 

Phillimore,  J.— I  agree.  I  have  nothing 
to  add  except  that  I  should  be  more  inclined 
than  my  lord  and  my  brother  Dabling  to 
refuse  to  interfere  with  a  magistrate's  deci- 
sion. The  question  what  the  magistrate 
can  find  as  fact  is,  I  believe,  a  question  of 
degree,  and  I  should  be  inclined  to  draw 
the  line  rather  more  in  favour  of  the  magis- 
trate's jurisdiction  than  is  suggested  by 
some  expressions  which  have  fallen  from 
them. 

Rule  discharged. 

Solicitor  aj^ainst  the  rule  :  Seager  Berr^. 
Solicitors  in  support  of  the  rule  :  Beylus 
and  Beyf  us. 
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April  12, 1907. 

(Before  Alverstone,  L.C.J.,  Darling  and 
Phillimore,  JJ.) 

Herne  Bay  Urban  District  Council  v, 
Payne  and  Wood. 

Private  street  works— Provisional  appor- 
tionment— Pleasure  ground  owned  by 
urban  district  council— Private  Street 
Works  Act,  1892  (55  k  56  Vict.  c.  57), 
ss.  6,  7, 10. 

The  appellwnts  resolved  to  execute  certain 
private  street  works  as  defined  by  the 
Private  Street  Works  Act,  1892,  and 
the  respondents,  as  owners  of  premises 
abutting  on  the  street,  by  written  notice 
ol^ectedto  the  provisionod  apportionment 
on  theground  that  certain  land  which  wa^ 
the  property  of  the  appellants  and  which 
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abutted  on  the  street  ought  to  be  in- 
serted.  At  the  hearing  of  the  objections 
it  was  proved  before  the  justices  that  the 
land  in  question  had  been  bought  bu 
the  appellants  under  the  Public  Health 
Act,  1876, /or  a  public  pleasure  ground, 
and  that  under  the  covenants  in  the 
conveyance  they  were  bound  to  keep  it 
open  as  a  recrea^tion  and  pleaisure 
ground  for  theuseofthe  public  for  ever. 
The  appellants  contended  that  they  were 
not  ^^ovmers"  within  the  Public  Health 
Act,  1875,  and  the  Private  Street  Works 
Act,  1892,  the  land  being  incapable  of 
being  let  at  a  rackrent,  and  that  suen 
land  toas  not  premises  on  which  the 
expenses  could  be  apportioned.  The 
respondents  contended  that  the  land 
woe  within  the  terms  ofss,  6  and  10  qf 
the  Private  Street  Works  Act,  1898, 
and  must,  therefore,  be  included  in  the 
apportionment.  The  justices  were  of 
opinion  thai  the  latter  contention  was 
correct,  and  that  the  expense*  should  be 
apportioned  on  all  the  premises  almtting 
on  the  street,  including  the  land  in 
question,  and  they  directed  the  pro- 
visional apportionment  to  be  amended 
accordingly. 

Held,  (1)  ihatpremUes  cAoimtA  extra  oommer- 
cium  must  be  included  in  a  provisional 
cmportionment  under  the  Private  Street 
Works  Act,  1892 ;  (2)  that  the  pleasure 
ground  in  question  was  not  land  extra 
commercium. 

Case  stated  by  three  justices  of  the  peace 
for  the  county  of  Kent : 


Beacon  Hill,  Beacon  Hill  Parade,  and  The 
Lees  respectively,  to  execute  certain  works 
therein,  oeing  private  street  works  as  de- 
fined by  the  Private  Street  Works  Act, 
1892  (55  &  56  Vict.  c.  57X  and  their  surveyor 
dulv  prepared  a  specification  of  the  works, 
wiui  plans  and  sections,  and  an  estimate  ot 
the  probable  expense  and  a  provisional 
apportionment  as  required  by  the  said  Act 
Tne  resolution  was  duly  published,  and  the 
specification,  plans,  sections,  estimate,  and 
apportionment  were  dulv  deposited.  WiUiiD 
one  month  from  the  publication  of  the  reso- 
lution the  res[K)ndents,  as  the  owners  of 
E remises  abutting  upon  the  said  street, 
y  written  notice  served  upon  the  appel- 
lants, objected  to  their  proposals  on  the 
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following,  among  other  gronnds  :  That  land 
the  property  of  the  said  council  and  abut- 
ting on  the  said  street  onght  to  be  inserted 
in  the  said  provisional  apportionment 

(2)  The  appellants,  alter  the  service  of 
the  said  notice,  viz..  on  August  Ist,  1906,  by 
resolution  amended  the  said  specification, 
plans,  sections,  estimate^  and  provisional 
apportionment  by  eliminating  therefrom 
that  part  of  the  said  street  known  as  '*  The 
Leee.^ 

(3)  The  said  objections  were  heard  by  us, 
the  undersigned  justices,  sitting  as  a  court 
of  summary  jurisdiction,  on  September  1st, 
1906. 

(4)  It  was  admitted  or  proved  before  us, 
the  said  iustices^  that  the  new  street  in 
question  had  buildings  on  the  south  side 
only,  that  the  land  on  the  north  or  sea  side 
of  tne  said  new  street  known  as  the  East 
Cliff  belongs  to  the  appellants,  and  was 
purchased  by  them  under  the  Puolic  Health 
Act^  1875,  for  the  purpose  of  a  public 
pleasure  ground,  and  that  under  the  cove- 
nants contained  in  the  conveyance  to  them 
they  are  bound  to  keep  the  same  open  as 
recreation  and  pleasure  grounds  for  the  use 
of  the  public  for  ever.  That  they  receive 
about  £90  a  year  from  minstrels  and  re- 
freshment contractors,  and  expend  about 
£400  a  vear  for  the  support  and  upkeep  of 
the  saia  pleasure  grounds. 

(5)  The  expenses  of  the  proposed  works 
were  apportioned  by  the  surveyor  of  the 
appellants  on  the  premises  abutting  on  the 
south  side  only  of  the  said  street,  and 
nothing  was  apportioned  upon  the  ^aia  land 
on  the  north  side  thereof  which  belongs  to 
the  appellants  as  aforesaid. 

(6)  The  respondents  contended  that  under 
88.  6  and  10  of  the  Private  Street  Works 
Act,  1892,  the  expenses  of  private  street 
works  are  to  be  apportioned  on  the  premises 
fronting,  adjoining,  or  abutting  on  the  street 
in  respect  oi  which  the  expenses  are  to  be 
incurrad,  and  that  as  the  said  land  of  the 
appellants  situate  on  the  north  side  of  the 
said  street  fronts,  adioins,  and  abuts  on 
the  said  street,  namelv,  on  the  north  side 
thereof,  such  land  should  be  included  in  the 
provisional  apportionment  and  be  charged 
towards  the  expenses  of  the  proposed  works. 

(7)  It  was  contended  on  behalf  of  the 
aijpeUants  that  they  were  not  owners 
within  the  meaning  of  the  Public  Health 
Act,  1875,  and  of  the  Private  Street  Works 
Act,  1892,  of  the  said  land  on  the  north 
side  of  the  said  street,  the  same  being  de- 
voted to  the  use  of  the  public  as  recreation 
and   pleasure   grounds,  and   incapable  of 
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being  let  at  a  rackrent,  and  that  such  land 
was  not  premises  on  which  expenses  in- 
curred in  executing  private  street  works 
under  the  said  Act  of  1892  could  be  appor- 
tioned or  charged. 

(8)  In  answer  to  this  contention  the 
respondents  submitted  that  although  the 
appellants  might  not  be  liable  as  owners  of 
the  said  land  on  the  north  side  of  the  street 
within  the  meaning  of  the  Public  Health 
Act,  1875,  the  land  itself,  being  premises 
fronting  and  abutting  on  the  said  street, 
was  within  the  terms  of  ss.  6  and  10  of  the 
Private  Street  Works  Act,  1892,  and  must 
therefore  be  included  in  the  apportionment, 
and  that  the  appellants,  as  the  local  autho- 
rity executing  tne  works,  would  then  have 
to  bear  such  proportion  of  the  expenses  of 
the  said  private  street  works  as  was  appor- 
tioned upon  such  premises,  but  was  not 
recoverable  from  themselves  as  "owners" 
thereof. 

(9)  We  were  of  opinion  that  under  ss.  6 
and  10  of  the  Private  Street  Works  Act, 
1892,  this  latter  contention  was  correct,  and 
that  the  expenses  of  the  said  private  street 
works  should  be  apportioned  against  all  the 
premises  fronting,  adjoining,  or  abutting  on 
the  said  new  street  called  Beacon  Hill  and 
Beacon  Hill  Parade,  including  the  land 
belonging  to  the  appellants  on  the  north 
side  thereof,  and  we  directed  the  provisional 
apportionment  to  be  amended  accordingly. 
We  consider  that  the  case  of  Clacton  Local 
Board  v.  Yowng  &  Som  {1894\  59  J.  P.  581 ; 
[1895J 1  Q.  B.  396,  is  an  authority  for  this 
opinion. 

(10)  The  appellants,  being  dissatisfied 
with  the  said  aetermination  as  being  erro- 
neous in  point  of  law,  duljr  applied  to  us 
in  writing  to  state  and  sign  a  case  for 
the  opinion  of  this  court,  and  have  duly 
entered  into  the  recognizances  as  required 
by  the  statute  in  that  behalf,  in  pursuance 
whereof  this  case  is  now  stated  and  signed 
by  us. 

The  Question  for  the  opinion  of  this  court 
is  whetner  we  came  to  a  correct  determina- 
tion in  point  of  law,  and,  if  not,  what  should 
be  done  in  the  premises  1 
Dated  this  7th  day  of  November,  1906. 
(Signed)       F.  H.  Wilbee, 
John  Bowes, 
Abth.  a.  Kemp. 
Justices  of  the  peace  for  the 
county  of  Kent. 

The  Private  Street  Works  Act,  1892,  s.  6, 
provides :  "  (1)  Where  any  street  or  part  of 
a  street   is  not  sewered,  levelled,  paved, 
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metalled,  flagged,  channelled,  made  good, 
and  lighted  to  the  satisfaction  of  the  urban 
authority,  the  urban  authority  may  from 
time  to  time  resolve  with  respect  to  such 
street  or  part  of  a  street  to  do  any  one  or 
more  of  tne  following  works  (in  this  Act 
called  private  street  works) ;  that  is  to  say, 
to  sewer,  level,  pave,  metal,  flag,  channel, 
or  make  good,  or  to  provide  proper  means 
for  lighting  such  street  or  part  of  a  street ; 
and  the  expenses  incurred  by  the  urban 
authority  in  executing  private  street  works 
shall  be  apportioned  (subject  as  in  this  Act 
mentioned)  on  the  premises  fronting,  ad- 
joining, or  abutting  on  such  street  or  part 
of  a  street    .    .    . 

"(2)  The  surveyor  shall  prepare,  as 
respects  each  street  or  part  of  a  street, — 

"  (a)  A  specification  of  the  private  street 
works  referred  to  in  the  resolution,  with 
plans  and  sections  (if  applicable^  : 

"  (b)  An  estimate  of  tne  probaoie  expenses 
of  the  works ; 

"  (c)  A  provisional  apportionment  of  the 
estimated  expenses  among  the  premises 
liable  to  be  charged  therewith  under  this 
Act. 

"  Such  specification,  plans,  sections,  esti- 
mate, and  provisional  apportionment  .  .  . 
shall  be  submitted  to  the  urban  autho- 
rity, who  may  by  resolution  approve  the 
same    ... 

"  (3)  The  resolution  ai)proving  the  speci- 
fications, plans,  and  sections  (if  any),  esti- 
mates, and  provisional  apportionments,  shall 
be  published  .  .  .  and  copies  thereof 
shall  be  served  on  the  owners  of  the  pre- 
mises shown  as  liable  to  be  charged  in  the 
provisional  apportionment    .    .    ." 

Section  7  provides :  "  .  .  .  any  owner 
of  anjr  premises  shown  in  a  provisional 
apportionment  as  liable  to  be  charged  .  .  . 
may,  by  written  notice  .  .  .  object  to  the 
proposals  of  the  urban  authority  on  any  of 
the  following  grounds  ,.    .    . 

"  (e)  That  an^  premises  ought  to  be  ex- 
cluded from  or  inserted  in  the  provisional 
apportionment ; 

"(f)  That  the  provisional  apportionment 
is  incorrect  in  respect  of  some  matter  of 
fact  to  be  specified  in  the  objection  or 
(where  the  provisional  apportionment  is 
made  with  regard  to  other  considerations 
than  frontage  as  hereinafter  provided)  in 
respect  of  the  degree  of  benefit  to  be  derived 
by  any  persons,  or  the  amount  or  value  of 
any  work  already  done  by  the  owner  or 
occupier  of  any  premises    .    .    ." 

Section  10  provides :  "In  a  provisional 
apportionment  of  expenses  of  private  street 
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works  the  apportionment  of  expenses  against 
the  premises  fronting,  adjoinmg,  or  abut- 
ting on  the  street  or  part  of  a  street  in 
respect  of  which  the  expenses  are  to  be 
incurred  shall,  unless  the  urban  authority 
otherwise  resolve,  be  apportioned  according 
to  the  frontage  of  the  respective  premises ; 
but  the  urban  authority  may,  if  tney  think 
just,  resolve  that  in  settling  the  apportion- 
ment regard  shall  be  had  to  the  following 
considerations :  ...  (a)  The  greater  or 
less  degree  of  benefit  to  be  derived  by  any 
premises  from  such  works    .    .    ." 

Alex,  Glen,  E.C.  (Randolph  Glen  with 
him),  for  the  appellant8.>-The  case  of 
Clacton  Local  Board  v.  Yottng  dk  Sons^ 
supra,  is  not  an  authority  in  this  case,  as 
the  decision  there  turned  on  different  ques- 
tions. This  land  is  extra  commeMunif 
and  therefore  not  chargeable.  Secondly,  if 
it  is  not  chargeable,  it  should  not  be  inserted 
in  the  apportionment.  Section  6  (2)  (c}  of 
the  Private  Street  Works  Act,  18d2,  refers 
to  the  "  preinises  liable  to  be  charged,"  bat 
land  which  is  extra  commerdum,  as  this  is, 
is  not  liable  to  be  charged  {per  Lord  Wat- 
son in  Great  Eastern  Kail,  Co.  v.  Hackney 

BoardafWorks{18S3\^S.V,b2'y%kpV'  Caa. 
687).  it  is  not  an  exemption  of  the  owner 
aua  owner,  but  an  exemption  of  the  land. 
The  word  "premises"  in  the  section  must 
mean  premises  that  are  chargeable  (BrewUy, 
Homsey  Local  Board  {1890\  55  J.  P.  3a9X 
and  premises  which  cannot  nave  a  rackrent 
are  not  chargeable.  The  case  of  London 
County  Council  v.  Wandsworth  Borough 
CouneilXlOOS),  67  J.  P.  216 ;  [1903]  1  K.  R 
797,  shows  that  this  land  is  extra  commer- 
cium.  Section  13  of  the  Act  shows  that 
once  there  is  an  apportionment  there  is  a 
charge  on  the  lana,  and  if  these  premises 
were  situate  in  the  area  of  some  otoer  local 
authority  and  could  be  included  in  the 
apportionment,  that  local  authority  would 
have  a  power  of  sale  under  s.  13  without 
notice  to  the  appellants,  as  they  are  not 
owners  within  tne  meaning  of  the  Act 
(London  County  Council  v.  Wandsworth 
Borough  Council,  supra).  That  would  be 
a  most  extraordinary  power.  Part  I.  of  the 
Schedule  to  the  Act  says  that  the  provi- 
sional apportionments  shall  state  the 
amounts  charged  on  the  respective  pre- 
mises, and  the  names  of  the  respective 
owners.  Section  164  of  the  Public  Health 
Act,  1875,  authorises  an  urban  authority  to 

Eurchase  land   for  pleasure  grounds,  and 
aving  done  that  they  are  not  at  liberty  to 
use  it  for  another  purpose,  although  wey 
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might  do  80  if  merely  restrained  bjr  covenant. 
Therefore  it  is  not  premises  within  the  Act 
of  1892,  as  the  owners  are  not  freeholders 
within  the  Pablic  Health  Act,  1875. 

Langdouy  K.C.  (  Walter  Payne  with  him), 
for  the  respondents.— This  land  is  not  eostra 
commemnm.  Land  can  only  become  extra 
eammercium  by  statute  and  not  by  act  of 
parties.  Section  164  of  the  Public  Health 
Act,  1875,  is  only  an  enabling  section.  If 
the  appellants  adopted  Part  III.  of  the 
Pablic  Health  Acts  Amendment  Act, 
1890,  they  might,  under  s.  44  of  that  Act, 
close  this  pleasure  ground  from  time  to 
time  and  let  it  to  some  one,  and  authorise 
him  to  charge  for  admission.  [He  cited 
St.  Mary,  IdingUm  v.  Gobbett  (1S94),5B  J.  P. 
716;  [1895]  1  Q.  B.  369,  and  Hackney 
Bonyugh  Council  v.  Lee  Conservancy  Board 

gm\  68  J.  P.  485 ;  [1904]  2  K.  B.  541. 
e  was  not  called  upon  to  argue  the  other 
contention  for  the  appellants,  that  if  the 
land  was  not  chargeable  it  should  not  be 
inserted  in  the  apportionment.] 

Glen,  K.C.,  in  reply.— This  land  has  been 

Eurchased  under  statutory  powers,  and  must 
6  used  in  accordance  with  them  (^Attorney - 
General  v.  SunderUmd  Corporation  {1876\ 
2  Ch.  D.  634).  It  is  clear  that  this  land  is 
extra  commerciwn  {Attorney-General  v. 
Hafliwell  TJrham  District  Council  {1899\ 
63  J.  P.  824  ;  [1900]  2  Ch.  377). 

Alverstone,  L.C.J.— In  this  case  the 
Heme  Bay  Urban  District  Council  excluded 
from  an  apportionment  made  under  the 
Private  Street  Works  Act,  1892,  the  whole 
of  the  land  on  the  north  side  which  belonged 
to  them  and  was  used  as  a  pleasure  ground, 
and  they  sought  to  charge  or  to  put  upon 
the  owners  on  the  other  side  of  the  road 
the  whole  cost  of  the  work  they  had  to  carrv 
out.  Before  dealing  with  the  point  which 
has  been  very  strenuously  argued  before  us 
on  both  sides,  I  think  I  ou^ht  to  deal  with 
the  grounds — on  which  we  nave  not  heard 
the  learned  counsel  on  the  other  side — 
which  brought  me  to  a  clear  conclusion 
that  the  apportionment  was  clearly  bad  on 
the  ground  that  this  land  was  not  included  in 
iL  (luite  apart  from  the  important  question 
which  has  been  argued,  whether,  even 
though  included  in  the  apportionment,  it 
should  be  excluded  from  the  amount  which 
was  going  to  be  charged  in  respect  of  it. 
Now,  this  Act  is  an  adoptive  Act— it  need 
not  be  adopted  by  the  local  authority  unless 
they  like,  and  it  is  for  the  advantage  of  both 
paitiea  tnat  it  should  be  adopted,  because 
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it  is  to  the  interests  of  those  who  pay  that 
they  should  have  an  opportunity  ot  raising 
certain  questions,  some  of  which  they  could 
not  raise  before,  and  it  is  desirable  that  the 
local  authority  should  have  an  opportunity 
of  having  the  validity  of  their  acts  ques- 
tioned before  money  is  spent    I  think,  for 
the  purpose  we  are  considering  to-day,  all 
the  property  in  the  road  or  street  should  be 
included  in  the  apportionment.    That,  of 
course,  does  not  mean  that  it  must  be  dealt 
with  ultimately  in  a  certain  way,  but  for 
reasons  which  I  think  appear  on  the  face  of 
the  Act  it  is  quite  impossible  to  saj  that 
the  apportionment  which  excluded  this  land 
was   a   fi[ood   apportionment      Section    2 
merely  gives  power  to  adopt  the  Act,  and 
ss.  3,  4,  only  refer  to  the   arrangements 
which  mav  be  made  in  order  that  the  Act 
may  be  adopted.    Then  s.  6  says  that  when 
the  streets  are  not  sewered,  and  so  on,  as  in 
the  corresponding   s.  150   of   the   Public 
Health  Act,  1875— the  urban  authority  may 
resolve  to  carry  out  the  work,  and  the  ex- 
penses incurred  shall  be  apportioned,  sub- 
ject as  in  the  Act  mentioned,  on  the  premises 
fronting  the  street    I  think  those  words 
were  advisedly  put  in,  for  reasons  I  will 
endeavour  to  explain,  in  order  to  include  in 
the  apportionment  premises,  independently 
for  the  moment  of  the  owners  who  have  to 
pay.    Sub-section  (3)  of  the  same  section 
says   that   copies   of    the    apportionment 
'*  shall  be  served  on  the  owners  of  the  pre- 
mises shown  as  liable  to  be  chared  in  the 
provisional  apportionment."    It  is  possible 
that  it  might  be  necessary  to  serve  owners 
who  clearly  do  not  have  to  be  charged,  as, 
for  instance,  the  trustees  of  a  church,  but 
I  am  not  at  all  sure,  with  that  exception,  that 
the  words  "owners  liable  to  be  charged" 
do  not  include  a  larger  class  than  Mr.  Glen 
suggested.    I  can  see  many  reasons  why, 
in  the  case  of  owners  who  are  going  to  be 
exempted,  but  who  would  be  liable  to  be 
char^pd  in  one  event,  it  may  be  very  de- 
sirable that  they  should  have  notice  of  the 
apportionment ;  bnt^  passing  that  point  by 
and  only  indicating  it,  I  accept  entirely  the 
limitation  put  on  the  words  "owners  of 
premises  shown  as  liable  to  be  charged," 
which  Mr.  Glen  contended  for.    Section  7 
provides  that  amongst  the  objections  which 
may  be  raised  is  one  that  the  premises 
ought  to  be  excluded  from  or  inserted  in 
the  provisional  apportionment.    That  seems 
to  me  again  to  point  to  the  premises  which 
are  to  ^^  put  in,  as  distinguished  from  the 
owners  who  are  to  pay.    Then  there  is  an 
important   subs,  (i)  which  provides   that 
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objection  may  be  made  on  the  ground  that 
the  provisional  apportionment  is  incorrect 
in  respect  of  some  matter  of  fact  to  be 
specified  in  the  objection  in  respect  of  the 
d!egree  of  beneRt  to  be  derived  by  any  per- 
sons. That  is  a  very  important  matter 
when  we  bear  in  mind  some  of  the  other 
provisions  of  this  Act.  Then  s.  10  gives 
the  local  authority  power  not  to  apportion 
by  frontage  only,  but  it  says  that  in  settling 
the  apportionment  they  may  have  regard  to 
the  following  consideration  :  "  The  greater 
or  less  degree  of  benefit  to  be  derived  by 
any  promises  from  such  works."  It  seems 
to  me  that  as  a  question  may  arise  on  the 
apportionment  as  to  whether  that  has  been 
properly  dealt  with  by  the  local  authority 
(a  matter  that  may  be  the  subject  of  an  appeal 
afterwards),  that  again  points  to  the  neces- 
sity of  inserting  the  premises,  even  though 
a  less  charge  or  no  charge  is  going  to  be  put 
upon  them.  The  two  sections  which  i  do 
notthinkare  conclusive  but  are  very  strong  to 
show  that  all  these  premises  are  to  be  in- 
cluded are  ss.  16,  22.  Section  16  provides 
that  a  church  or  chapel  appropriated  to 
public  religious  worship  and  exempt  from 
poor  rate  shall  not  be  liable,  but  the  propor- 
tion of  excuses  in  respect  of  which  the 
exemption  is  allowed  shall  be  borne  and 
paid  oy  the  urban  authority,  the  reason 
being  that  the  owner  who  is  going  to  be 
charged  has  an  interest  in  seeing  that 
enough  is  put  upon  the  church  or  chapel,  in 
other  words,  that  the  proper  amount, 
whether  it  be  by  frontage  or  in  respect  ot 
benefit,  is  put  upon  that  property  as  such, 
and  the  local  authority  are  to  bear  that. 
Therefore,  of  course,  the  person  who  has 
got  to  pay  his  quota  is  entitled  to  know 
how  much  the  local  authority  are  going  to 
undertake  themselvas.  Then  under  s.  22 
no  railway  or  canal  company  shall  be 
deemed  to  be  an  owner  or  occupier  for  the 
purposes  of  this  Act  of  any  land  wholly  or 
partiall^r  fronting  or  abutting  on  the  street, 
and  having  no  direct  communication  with 
it.  It  further  provides  that  all  the  owners 
of  the  premises  included  in  the  apportion- 
ments are  to  repay  to  the  urban  authority 
the  amount  which,  but  for  this  provision, 
would  come  from  the  railway  or  canal  com- 
pany, in  such  proportion  as  shall  be  settled 
by  the  surveyor,  and  in  the  event  of  the 
company  subsequently  making  a  communi- 
cation with  the  street  they  are  to  pay  to  the 
urban  authority  the  expenses  which,  but  for 
this  provision,  they  would  have  been  liable 
to  pay,  and  the  urban  authority  are  to 
divide  among  the  owners  for  the  time  being 
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included  in  the  apportionment  the  amount 
so  paid  by  the  company  to  the  urban  antho- 
ritj,  less  certain  costs.  It  seems  to  me  that 
this  Act,  looked  at  as  a  whole,  cannot  be 
properly  and  fairly  worked  unless  all  the 
premises  in  the  street  are  included  for  the 
purpose  of  seeing  that  the  urban  authority 
are  going  to  make  some  part  of  the  payment, 
and  it  is  provided  that  tnere  may,  in  future, 
be  something  coming  back  to  the  owners  in 
respect  of  the  property.  That  is  what  the 
Act  contemplates,  but  I  think  that  that 
shows  that  the  apportionment  as  such  is 
meant  to  be  an  apportionment  which  in- 
cludes the  premises  as  distinguished  from 
the  people  who  have  to  pay  in  respect  of 
those  premises.  That  would  dispose  of  the 
appeal,  and  would,  in  my  opinion,  justify 
the  decision  that  this  apportionment  is 
bad,  and  inasmuch  as  that  point  has 
been  argued  before  us  I  think  the  parties 
are     entitled     to     the     benefit    of     oar 

r'nion  upon  it.  Mr.  Glen  further  says 
t  a  reason  for  excluding  the  property  on 
the  north  side  of  this  roc^  is  tnat  it  never 
can  be  called  upon  to  pay  anything,  having 
ri^rd  to  London  County  Council  v. 
Wand8UK)rth  Borough  Council^  mpray  and 
therefore  ought  not  to  be  included  in  the 
area  which  is  to  have  its  amount  appor- 
tioned upon  it.  I  do  not,  of  course,  repeat 
what  I  have  said,  but  I  think  that  that 
particular  point  is  answered  by  the  argu- 
ments I  have  used.  I  cannot  agree  that  in 
this  case  the  exemption  is  made  out  suffi- 
ciently to  show  that  the  urban  authority 
ought  not  to  contribute  in  respect  of  the 
land  owned  by  them.  What  is  said  is  that 
it  was  admitted  or  proved  that  the  land  on 
the  north  belongs  to  the  appellants— was 
purchased  by  tnem  — -  under  the  Public 
Health  Act,  1875,  for  the  purposes  of  a 
public  pleasure  ground.  Mr.  Glen  has  very 
lairly  and  properly  admitted,  and  I  do  not 
think  it  could  nave  been  contested  that  if  it 
had  been  under  a  covenant  only  it  would 
not  establish  an  exemption,  but  he  has  said 
that  the  local  authority  got  this  under  their 
powers  of  purchase  under  the  Public  Health 
Act,  1875,  and  having  got  it  for  the  purpose 
of  a  recreation  and  pleasure  ground,  the 
Attornev-Qeneral,  if  tney  were  to  apply  it 
to  another  purpose,  coula  restrain  them  at 
the  instance  of  the  persons  aggrieved  — 
possibly  at  the  instance  of  the  ratepayers. 
It  seems  to  me  that  that  falls  short  of  the 
basis  of  the  decisions  in  Great  Bcutem  Bail, 
Co,  V.  Hackney  Board  of  Works^  tuprOf 
and  London  Gotmty  Council  v.  Wandi- 
worth  Borough  Council^  eupra.      In  the 
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latter  case,  Yaughan  Williams,  L.J.,  cites 
the  principle  as  stated  in  the  former  case 
hj  Lord  Watson,  ''that  the  person  vested 
with  the  property  of  heritable  subjects 
which  have  been  placed  eoetra  commercium 
or  are  subject  in  perpetuitv  to  the  burden 
of  a  public  right  which  deprives  him  of 
their  beneficial  use  is  not  an  owner  of  land 
within  the  meaninff  of  the  77th  section  of  the 
Act  of  1862,"  and  he  cites  idso  Bowrn^  L. J., 
as  saying  Uiat  he  doubted  whether  m  the 
case  of  premises  prevented  by  Act  of  Parlia- 
ment from  being  let  at  a  rackrent,  there 
could  ever  be  an  owner  within  the  meaning 
of 8. 260.  Stirling, L.J.,8ays,  "NowTooting 
Bee  Common  is  by  the  scheme  and  statute  of 
1873  dedicated  to  the  public  as  a  common 
or  recreation  ground,"  and  Mathew,  L.J.. 
says,  ''The  county  council  had  the  legal 
estate  in  the  land  which  was  vested  in  them 
for  the  perpetual  use  thereof  by  the  public 
for  exercise  and  recreation,"  and  later  on : 
"Section  250,  it  seems  to  me,  was  intended 
to  describe  pjersons  who  had  or  who  repre- 
sented proprieta^r  rights  in  the  premises 
abutting  upon  a  street  ...  I  do  not  think 
that  the  definition  was  intended  to  include 
imaginary  or  hypothetical  owners.  So  far 
as  the  county  council  was  concerned,  the 
land  by  Act  of  Parliament  was  rendered 
sterile  and  deprived  of  any  commercial 
value."  It  seems  to  me  that  the  facts  found 
in  this  case  fall  very  far  short  of  anything 
which  can  be  said  to  bring  this  land  within 
any  of  the  principles  of  either  the  judgment 
in  the  Hackney  Case  or  the  judgment  in 
the  WandKworth  Case.  The  most  that  can 
be  said  is,  that  for  the  time  being  by  cove- 
nant and  by  the  professed  object  of  the  use 
of  this  lana,  the  district  council  could  not  as 
long  as  they  used  it  legally,  use  it  for  any 
other  purpose.  But  we  have  to  remember 
that  this  is  a  permanent  improvement  on 
the  road  which  adjoins  the  property,  and 
the  question  is  whether  or  not  the  people 
who  are  the  owners  for  the  time  being  are 
to  pay — or  whether  they  can  claim  exemp- 
tion. I  aoree  with  Mr.  Olm  that  the  case  of 
Claeton  Local  Board  v.  Young  ds  Sons,  supra^ 
did  not  decide  this  point,  because  I  think 
that  as  he  pointed  out,  all  that  was  found  in 
the  VlacUm  Case  was  that  the  Marine  Parade 
had  buildings  on  the  north  side  only,  being 
bounded  on  the  south  side  for  the  most 
part  by  land  of  which  the  appellants  were 
the  owners,  such  land  being  open  to  the  use 
of  the  public  and  to  the  use  of  pedestrian 
traffic.  But  I  point  out  that  in  that  case 
it  was  a  public  body  who  were  owners  of 
the  land,  and  without  suggesting  that  the 
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point  was  actually  open,  it  seems  to  me  to 
show  that  in  order  to  get  the  assumption 
for  which  Mr.  Glen  contends,  you  must  go 
a  great  deal  further  and  must  show  that 
the  condition  of  things  is  that  these  pre- 
mises have  not  an  owner^  or  that  the  person 
charged  is  not  the  owner  within  the  mean- 
ing of  this  Act,  because  by  some  document 
which  will  last  for  ever— a  public  document 
and  not  merely  conduct — the  land  is  put 
into  the  category  of  land  which  is  extra 
commercium.  I.  therefore,  think  that  both 
on  the  ground  that  this  property  ought  to 
be  included  in  the  apportionment  in  order 
to  allow  this  question  to  be  raised,  and 
also  on  the  ground  that  it  cannot  be  ex- 
cluded because  the  owners  will  ultimately 
say  that  they  need  not  pay  anything  in 
respect  of  it^  this  apportionment  was  bad 
ana  that  this  appeal  should  be  dismissed. 
With  regard  to  the  other  questions  which 
have  not  been  argued,  all  I  can  say  about 
them  is  that  if  they  do  arise  the^  will  arise 
on  any  fresh  apportionment  which  may  be 
made,  but  I  express  no  opinion  upon  them. 

Darling,  J. — I  am  of  the  same  opinion. 
It  seems  to  me  that  to  hold  that  this  land 
was  subject  to  the  doctrine  regarding  land 
or  premises  withdrawn  from  productive 
uses  would  be  to  give  a  ^reat  extension  to 
a  doctrine  which  to  my  mmd  should  not  be 
extended.  It  ap})ears  to  me  perfectly  plain 
that  to  extend  this  doctrine  so  as  to  cover 
this  land  in  the  way  that  Mr.  Glen  invites 
us  to  do  would  be  to  make  the  people  on 
the  other  side  of  the  road  pay  for  the  whole 
of  a  convenience  which  is  to  a  large  extent 
shared  by  the  possessors  and  users  of  this 
land.  To  force  us  to  make  an  order  which 
could  have  the  eflfect  of  making  the  owners 
on  the  south  side  of  the  road  really  pay  for 
the  convenience  of  the  owners  on  the  north 
side— to  induce  us  to  make  an  order  which 
would  have  that  effect,  far  stronger  autho- 
rity would  have  to  be  brought  forward  than 
Mr.  Glen  was  able  to  produce.  Of  course, 
if  any  court  superior  to  this  had  plainly 
decided  that  the  doctrine  went  that  length, 
we  should  have  to  accept  it,  but  I  do  not 
find  it  in  any  case  which  has  been  cited  to 
us,  and  I  am  very  glad  that  it  appears  not 
to  be  so. 

Philumore,  J. — I  am  of  the  same  opinion, 
and  I  have  nothing  to  add. 

Appeal  dismissed. 

Solicitor  for  the  appellants :  A.  B.  Sanders, 
for  J.  Jubb,  Heme  Bay. 

Solicitors  for  the  respondents :  Wood  & 
Sons. 
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(Before  Alverstone,  KCJ.,  Daeling  and 
Phillimore,  JJ.) 

AiBEY  V.  Smith. 

Public  health  —  Byelaws  —  New  streets  — 
Breach  of  surveyor's  specification  as  to 
drainage— Original  offence— Continuing 
offence — Inclusion  in  one  conviction- 
Notice  of  continuing  offence — Informa- 
tion not  nientioning  —  Surface  water 
sewer — Validity  of  byelaw— Local  Act 
—Public  Health  Act,  1876  (38  k  39  Vict, 
c.  55),  ss.  156,  158,  183. 

Byelaws  as  to  new  streets  made  in  1876 
under  «.  156  of  the  Public  Health  Act^ 
1875,  required  drains  to  be  laid  as 
specified  by  the  city  surveyor^  and  pro- 
vided a  penalty  and  further  daily 
penalties  in  the  case  of  a  continuing 
.  offence,  A  local  Act  of  1903  f(yr  the 
first  time  empowered  the  corporation  to 
require  separate  surface  vKUer  sewers^ 
and  the  surveyor  specified  accordingly 
for  a  certain  new  street  in  lohich  the 
appellant  was  building  houses.  The 
appellant  disregarded  the  specification^ 
and  a  formal  notice  vkis  served  on  him 
informing  him  that  he  Ufas  liable  to 
daily  penalties  if  he  continued  the 
offence.  He  disregarded  the  notice^ 
and  an  information  toas  laid  against 
him  for  carrying  out  certain  works 
in  a  n£W  street  otherwise  than  in 
accordance  with  the  specification  of  the 
city  surveyor^  by  draining  roof  ivater 
into  a  drain  other  than  the  surfoA^e 
vHiter  sewer,  contrary  to  the  byelaws,  no 
reference  being  made  to  the  continuance 
of  the  offence.  The  magistrate  convicted 
me  appellant,  and  inflicted  a  penalty  of 
£h,  and  a  further  penalty  of  £%a  day 
for  each  day  that  the  offence  continued. 

Held,  affirming  the  conviction,  (1)  that  the 

,      same  pterson  being  resjxmsible  for  both 

the  original  construction  of  the  works 

and  their  subsequent  maintenance,  the 

construction  ana  maintenance  were  not 
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separate  o fences,  and  might,  ihertfore^ 
be  included  in  one  information  and 
summons,'  (2)  that  as  the  appellant  had 
received  notice  jjrior  to  the  date  of  the 
information  that  he  was  offending 
against  the  byelaws,  and  that  he  wot 
liable  to  an  additional  daily  penalty 
during  the  continuance  of  the  offence^ 
the  magistrate  could  deal  with  the  con- 
tinuance, although  the  infofnmUian  did 
not  refer  to  it ;  and  ([3)  that,  though  the. 
byelaws  were  made  in  1876,  and  power 
to  require  separate  surface  waUr 
sewers  was  not  given  to  the  corporation 
till  the  passing  qf  the  Act  of  1903,  the 
penalties  were  rightly  inflicted  for 
breach  of  the  byelaw,  as  thai  Act  had 
extended  the  requirements  which  the 
surveyor  might  lawfully  include  in  his 
specification. 

Case  stated  by  Laurence  Morton  Brown* 
stipendiary  magistrate  for  the  city  of 
Birmingham. 

1.  On  the  14th  day  of  March,  1906.  the 
respondent  the  town  clerk  of  Birmingiuun, 
for  and  on  behalf  of  the  lord  mayor,  alder- 
men and  citizens  of  the  said  city,  laid  an 
information  against  the  appellant,  a  builder, 
for  that  he,  in  the  month  of  October,  1905, 
at  the  city  aforesaid,  did  in  a  new  street 
then  under  construction  by  him,  leading 
out  of  Warr  Lane,  Harbome,  in  the  said 
city,  carry  out  certain  works  for  the  drain- 
age of  the  properties  a4Joininff  such  new 
street  on  the  east  side  thereof,  otherwise 
than  in  accordance  with  the  specification  of 
the  city  surveyor,  the  said  sp^ification  pro- 
viding that  the  whole  of  the  front  roof 
water  from  the  houses  in  such  new  street 
was  to  be  taken  into  the  surface  water 
sewer  in  the  said  new  street,  each  stack  of 
down  pipes  to  have  separate  connections, 
and  he  then  and  there  draining  such  root 
water  into  a  drain  in  front  of  such  houses 
other  than  the  said  sewer,  contrary  to  the. 
byelaw  4  (e)  of  the  building  byelaws  of  the 
said  city,  and  contrary  to  the  statute  in 
such  case  made  and  provided. 

2.  A  summons  for  this  offence  was  duly 
issued,  and  came  before  me  on  the  20th  day 
of  March,  1906.  The  appellant,  who  was 
represented  by  counsel,  appeared,  and 
pleaded  guilty  to  the  offence,  and  was  con- 
victed, but  the  summons  was  formally 
adjourned  until  the  6th  day  of  April,  1906,' 
in  order  that  the  appellant  might  have 
oppjortunity  to  correct  the  matters  com- 
plained of,  and  I  stated  that  if  the  matters 
were  corrected  I  should  take  the  fact  into 
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consideration  in  determining  the  penalty  I 
phonld  impose. 

3.  Further  adjournments  were  subse- 
quently from  time  to  time  made  at  the 
request  of  one  or  other  of  the  parties,  or 
for  the  convenience  of  the  court,  until  the 
8th  day  of  October,  1906. 

4.  On  the  25th  day  of  September,  and 
therefore  during  the  adjournment  of  the 
first  summons,  a  second  information  was 
laid  by  the  respondent  against  the  appellant, 
for  an  offence  alleged  in  respect  of  certain 
works  done  by  him  on  the  other  or  west 
side  of  the  same  new  street.  The  informa- 
tion is  as  follows  :  For  that  he  (the  appel- 
lant) between  the  first  day  of  August,  1906, 
and  the  date  thereof  (25th  September,  1906) 
at  the  city  aforesaid,  did  in  a  certain  new 
street  under  construction  by  him  leading 
out  of  Warr  Lane,  Harborne,  in  the  said 
city,  carry  out  certain  works  for  the  drain- 
age of  such  new  street  and  of  the  adjoining 
properties  on  the  west  side  thereof,  other- 
wise than  in  accordance  with  the  specifica- 
tion of  the  city  surveyor,  the  said  specification 
providing  that  the  whole  of  the  front  roof 
water  from  the  houses  in  such  new  street 
was  to  be  taken  into  the  surface  water  sewer 
in  the  said  new  street,  each  stack  of  down 
pipes  to  have  separate  connections,  and  he 
then  and  there  draining  such  roof  water 
into  a  drain  in  front  of  such  houses  other 
than  the  said  sewer,  contrary  to  the  bye- 
law  4  (e)  of  the  building  byelaws  of  the 
said  city,  and  contrary  to  the  statute  in 
such  case  made  and  provided. 

5.  The  byelaws  relating  to  this  case  are 
as  follows : 

Byelaw  4  (e). — "  When  the  proposed  level 
of  any  new  street  shall  have  been  approved 
by  the  council,  their  surveyor  shall  specify 
tne  depth  and  inclination,  form,  size, 
materials  and  other  particulars  of  the 
sewers  and  their  appurtenances,  according 
to  which  the  wor^  for  the  proper  drain- 
age of  such  street,  and  of  the  adjoining 
properties,  shall  be  carried  out;  and  no 
person  shall  carry  out  any  works  for  the 
proi)er  drainage  of  such  street  and  of  the 
a4Joining  properties  otherwise  than  in 
accordance  with  such  specification." 

Byelaw  111.— "Everv  person  who  shall 
offend  against  any  of  the  foregoing  byelaws 
shall  be  liable  for  every  such  offence  to  a 
penalty  of  five  pounds,  and  in  the  case  of 
a  continuing  offence  to  a  further  penalty  of 
fort^  shillings  for  each  day  after  written 
notice  of  the  offence  from  the  city  council : 

"  Provided,  nevertheless,  that  the  justices 
or  court  before  whom  any  complaint  may 
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be  made  or  any  proceedings  may  be  taken 
in  respect  of  any  such  offence  may,  if  they 
think  fit,  adjudge  the  payment  as  a  penalty 
of  any  sum  Jess  than  the  full  amount  of  the 
penalty  imposed  by  this  byelaw." 

6.  A  summons  for  this  second  offence  was 
duly  issued  and  came  before  me  for  hearing 
for  the  first  time  on  the  27th  day  of 
September,  and  together  with  the  first 
summons  already  mentioned  was  adjourned 
till  the  1st  day  of  October  and  again  to  the 
8th  day  of  October,  1906. 

7.  On  the  8th  day  of  October,  1906,  both 
parties  were  represented  and  were  heard 
before  me,  and  evidence  was  given  with 
respect  to  the  offence  alleged  in  the  second 
summons. 

8.  On  behalf  of  the  appellant  it  was  con- 
tended with  respect  to  the  offence  charged 
in  the  second  summons : 

(i)  That  the  matter  was  res  judicata; 
that  the  works  executed  on  the  west  side  of 
the  street  were,  in  fact,  part  of  the  works 
executed  on  the  east  side  of  the  street,  and 
both  works  formed  one  scheme,  in  respect 
of  which  only  one  offence  could  be  com- 
mitted, and  of  which  the  defendant  had 
already  pleaded  guilty,  and  had  been  con- 
victed on  the  first  summons. 

(ii)  That  the  bvelaws  made  and  confirmed 
in  1876,  under  which  it  was  sought  to  con- 
vict the  appellant,  having  been  made  and 
confirmed  oefore  the  passing  of  the  Bir- 
mingham Corporation  Act,  1903,  did  not 
apply^  to  surface  water  sewers ;  power  to 
require  surface  water  sewers  being  for  the 
first  time  given  to  the  corporation  by  such 
last  mentioned  Act,  s.  65. 

(iii)  That  there  was  no  continuinj^  offence 
for  which  dailv  penalties  could  be  inflicted, 
and  such  penalties  were  not  claimed  in  the 
information. 

9.  It  was  contended  by  the  respondent : 
(i)  That  the  matter  of  the  second  sum- 
mons was  not  res  judicata^  in  that  the 
works,  the  subject-matter  of  such  summons, 
were  non-existent  on  the  hearing  of  the  first 
summons,  but  were  carried  out  after  a  lapse 
of  some  ten  months  from  the  execution  of 
the  works  mentioned  in  such  first  summons, 
and  on  tiie  other  side  of  the  street,  and  were 
quite  separate  and  distinct 

(ii)  That  the  byelaw  4  (e)  hj  itself  and 
without  reference  to  the  Birmingham  Cor- 
poration Act  1903,  applied  to  surface  water 
sewers,  such  byelaw  being  framed  under  the 
Public  Health  Act,  1875,  s.  157  (1),  "with 
respect  to  the  construction  of  new  streets 
and  the  provision  for  the  sewerage  thereof," 
and  such  surface  water  sewer  being  part  of 
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the  "provisions  for  the  sewerage"  of  the 
said  new  street.  Further,  that  in  accordance 
with  the  Birmingham  Corporation  Act,  1903, 
s.  65  (2),  it  had  been  required  (hy  the 
specification  of  the  city  surveyor)  that  the 
street  should  be  sewered  by  the  provision  of 
separate  sewage  and  surface  water  sewers, 
and  that  in  accordance  with  such  section 
the  provisions  of  the  Public  Health  Act, 
1876,  and  of  the  byelaw  4  (e)  made  there- 
under  applied. 

(iii)  That  there  was  a  continuing  offence 
during  the  time  the  works  continued  to  be 
carried  out  or  remained  unabated. 

10.  The  following  is  a  copy  of  the  Bir- 
mingham Corporation  Act,  1903,  s.  65,  so 
far  as  it  relates  to  these  proceedings  : 

"65.— (1)  The  corporation  may  by  reso- 
lution declare  that  any  sewer  for  the  time 
being  belonging  to  them  shall  thenceforth 
be  appropriated  and  used  for  sewage  (in 
this  Act  called  a  '  sewage  sewer ')  and  they 
may  also  declare  that  any  other  sewer  for 
the  time  being  belonging  to  them  shall 
thenceforth  be  appropriated  and  used  for 
surface  water  (in  tnis  Act  called  ^  a  surface 
water  sewer'). 

"  (2)  Where,  under  the  provisions  of  the 
Public  Health  Acts,  or  tne  recited  Acts, 
the  corporation  have  power  to  require  any 
street  to  be  sewered,  they  may  require  the 
provision  of  separate  sewage  sewers  and 
surface  water  sewers,  and  the  provisions 
of  those  Acts  shall  apply  to  such  sewers 
accordingly. 

"(3)  (a).  Where  in  any  street  separate 
sewage  sewers  and  suriuce  water  sewers 
shall  have  been  provided,  no  sewajge  shall 
be  allowed  to  pass  from  anv  premises  into 
the  surface  water  sewers,  ana  so  far  as  prac- 
ticable no  surface  or  storm  water  shall  be 
allowed  to  pa.ss  into  the  sewa^  sewers, 
except  with  the  consent  in  writmg  of  the 
corporation. 

'*  (b)  An^  person  who  shall  offend  against 
the  provisions  of  this  subsection  shall  be 
liable  to  a  penalty  not  exceeding  five 
pounds,  and  to  a  daily  penalty  not  exceed- 
ing forty  shillings." 

11.  The  following  cases  were  referred  to 
in  the  course  of  the  argument :  B.  v.  Eose 
(1855)^9  J.  P.  676  ;  James  v.  Wyrrtll  (1884\ 
48  J.  r.  725 ;  Hew/  v.  Gateshead  Corpora- 
tion (1886),  50  J.  P.  805  ;  B.  V.  Hastings  J  J,, 
ex  parte  Kiwnis  {1897),  61  J.  P.  740; 
Welsh  V.  West  Ham  Corporation  [19001 
1  Q.  B.  324  ;  Matthews  v.  Strachan  (190l\ 
65  J.  P.  789  ;  [1901]  2  K.  B.  540  ;  Blackpool 
Corporation  v.  Johnson,  [1902J  1  K.  B.  646  : 
Pomeroy  v.  Malvern  Urban  District  Council 
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(1903),  67  J.  P.  375;  AttameyGeneral  ▼.' 
WimblecUm  House  Estate  Co.  (1904),  68  J.  P. 
341 ;  [1904]  2  Ch.  34. 

12.  I  overruled  all  the  contentions  of  the 
appellant,  and  I  found  as  a  fact  that  the 
works  executed  by  the  appellant  on  the 
west  side  of  the  street  were  separate  and 
distinct  from  the  works  executed  by  him 
on  the  east  side  of  such  street,  and  that  such 
works  were  complete  and  in  existence  from 
17th  August  to  8th  October,  1906,  and  were 
not  in  accordance  with  the  specifications  of 
the  city  surveyor.  It  was  also  proved  that 
on  the  17th  day  of  August,  1906,  a  written 
notice  of  the  offence  was  given  from  the 
town  council  to  the  appellant. 

13.  I  therefore  convicted  the  appellant  of 
the  offence  charged  in  the  second  summons 
and  adjudged  him  to  pay  a  penalty  of  £5 
and  a  further  penaltv  ot  £100,  being  £2  for 
each  day  for  fifty  days,  namely,  from  the 
18th  day  of  August,  1906,  to  the  8th  day  of 
October,  1906,  during  which  the  said  offence 
continued,  and  a  further  sum  of  £5  15«.  for 
costs. 

14.  For  the  offence  charged  in  the  first 
summons  I  adjudged  the  appellant  to  pay 
a  penalty  of  £5,  and  a  further  sum  of  £5 12s. 
for  costs.  No  appeal  has  been  made  against 
this  conviction. 

15.  If  my  decision  is  wrong  on  the  first 
and  second  contentions  raised  oy  the  ap^l- 
lant,  or  either  of  them,  then  the  conviction 
is  to  be  quashed,  If  my  decision  is  wrong 
only  as  to  the  third  contention  raised  by  the 
appellant  then  the  conviction  is  to  be 
quashed  only  so  far  as  relates  to  the  6on- 
tinuing  penalty,  and  the  conviction  is  to  be 
amendea  accordingly. 

Given  under  my  hand  this  5th  day  of 
December,  1906. 

(Signed;)       L.  Mokton  Brown, 
Stipendiary  Ma^strate  and  Justice 
of  the  Peace  for  the  city  of 
Birmingham. 

The  notice  of  the  17th  day  of  August, 
1906,  above  referred  to,  was  as  follows  : 

"  City  of  Birmingham. 

"To  Edward  iUrey,  Star  Villa,  Gillott 
Road.  Edgbaston,  Birmingham,  builder. 

"  New  Street,  off  Warr  Lane.  Harbome. 

"  Take  Notice.  By  laying  aown  a  four- 
inch  pipe  in  front  of  the  nouses  on  the  west 
side  of  the  above-mentioned  new  street  and 
connecting  thereto  the  downspouts  of  such 
houses  for  the  purpose  of  draining  the  roof 
water  from  such  houses  as  you  are  now 
doing  you  are  offending  against  the  building 
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byelaws  of  this  city  which  provide  that  no 
person  shall  carry  out  any  works  for  the 
proper  drainage  of  such  street  and  of  the 
adjoining  properties  otherwise  than  in 
accordance  with  the  specification  of  the  city 
surveyor,  the  said  specification  providing 
that  the  whole  of  the  front' roof  water  from 
the  houses  in  such  new  street  is  to  be  taken 
into  the  surface  water  sewer  in  the  said  new 
street,  each  stack  of  down  pipes  to  have 
separate  connections. 

"  And  Take  Further  Notice  that  for  such 
offence  you  are  liable  to  a  penalty  of  £5  and 
of  40«.  for  every  day  during  which  the  offence 
continues  after  this  notice. 

"  Dated  this  17th  day  of  August,  1906. 
"(Signed)       E.  O.Smith, 

"Town  Clerk." 

The  Public  Health  Act,  1875,  s.  157, 
provides : 

"Every  urban  authority  may  make  bye- 
laws  with  respect  to  .  .  .  the  level, 
width  and  construction  of  new  streets,  ana 
the  provisions  for  the  sewerage  thereof  .  .  ." 

Section  158  provides :  "  .  .  .  Where 
an  urban  authority  may  under  this  section 
pull  down  or  remove  any  work  begun  or 
executed  in  contravention  of  any  b^elaw. 
or  where  the  beginning  or  the  execution  ot 
the  work  is  an  offence  in  respect  whereof 
the  offender  is  liable  in  respect  of  any  bye- 
law  to  a  penalty,  the  existence  of  the  work 
during  its  continuance  in  such  a  form  and 
state  as  to  be  in  contravention  of  the 
byelaw  shall  be  deemed  to  be  a  continuing 


Section  183  provides :  "  Any  local  autho- 
rity majr,  by  any  byelaws  made  by  them 
under  this  Act,  impose  on  offenders  against 
the  same  such  reasonable  penalties  as  they 
think  fit,  not  exceeding  the  sum  of  five 
pounds  for  each  offence,  and  in  the  case  of 
a  continuing  offence  a  further  penalty  not 
exceeding  forty  shillings  for  each  day  after 
written  notice  of  the  offence  from  the  local 
authority    .    .    ." 

Htnry  Maddochs^  for  the  appellant. — 
Under  s.  158  of  the  Public  Health  Act, 
1875,  there  are  two  separate  offences,  namely, 
the  execution  of  the  work  and  its  continu- 
ance. Section  11  of  the  Public  Health  Acts 
Amendment  Act^  1890,  which  is  to  be  con- 
strued as  one  with  the  Public  Health  Act, 
1875,  says  that  " daily  penalty "  means  "a 
penalt]^  for  each  day  on  which  any  offence 
IS  continued  after  conviction  therefor."  The 
case  of  JameB  v.  Wyrrilly  suproj  may  appear 
to  be  against  the  appellant's  contention,  but 
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that  case  was  afterwards  explained  in 
Beay  v.  Gateshead  Cor^ration.  gupra. 
Further,  the  case  was  decided  before  1890, 
and  Marshall  v.  Smith  {1S7S\  37  J.  P.  471 ; 
L.  R.  8  C.  P.  416,  was  not  cited.  Welsh  v. 
West  Ham  Corporation^  supra,  and 
Pomeroy  v.  Malvern  Urban  District 
Council,  supra,  also  show  that  there  are 
two  separate  offences.  By  s.  10  of  the 
Summary  Jurisdiction  Act,  1848,  every  in- 
formation shall  be  for  one  offence  only. 
Secondly,  the  information  does  not  allege  a 
continumg  offence,  and,  therefore,  the  con- 
viction is  bad  {Kerkin  v.  Jenkins  {1863\ 
28  J.  P.  7 ;  Ex  parte  Bumby,  [1901]  2  K.  B. 
458 ;  Martin  v.  Fridgeon  {1859),  23  J.  P. 
630 ;  B,  V.  Brickell  {1864),  28  J.  P.  359). 
A  defendant  is  not  to  betaken  to  be  charged 
with  an  offence  in  respect  of  every  act 
spoken  to  by  the  witnesses  {E,  v.  lyEyncourt 
(1888),  52J,P.628  ;  21Q.B.D.  109,at  p.  118). 
If  there  are  two  offences  under  s.  158.  then, 
even  if  the  appellant  was  properly  before 
the  court,  the  conviction  is  bad,  because 
the  magistrate  beard  the  evidence  on  the 
second  charge  before  deciding  on  the  first 
one  {Hamilton  v.  Walker  U892),  56  J.  P. 
583  ;  [1892]  2  Q.  B.  25V  Thirdly,  the  bye- 
law  cannot  apply,  as  wnen  it  was  made  the 
corporation  had  no  power  to  require  surface 
water  sewers  {Beay  v.  Gateshead  Corpora- 
tion, supra,  and  Matthews  v.  Straxhan, 
supra). 

Avory,  K.C.  (H,  A,  McCardie  with  him), 
for  the  respondent. — The  case  of  James  v. 
WyrriU,  supra,  is  a  distinct  authority  that 
on  one  sammons  penalties  may  be  acfjud^ 
both  for  the  original  and  for  the  continuing 
offence.  The  solution  of  the  matter  is  to 
look  at  the  terms  of  s.  158  and  see  whether 
it  makes  the  continuing  offence  a  separate 
offence,  or  whether  it  only  authorises  the 
imposition  of  an  additional  penalty  if  the 
offence  is  in  fact  a  continuing  offence.  The 
question  is  whether  the  offence  which  the 
man  committed  was  a  continuing  one  ;  if  it 
was,  then  he  Ls  liable  not  only  to  the  penalty 
of  £5,  but  to  a  further  penalty  for  eveiy 
day  during  which  it  has  continued.  This  is 
really  the  case  of  one  offence  which  the 
statute  has  described  as  a  continuing  one. 
There  is  nothing  in  any  of  the  cases  cited 
that  touches  the  point.  In  Pomeroy  v. 
Malvern  Urban  District  Council,  supra, 
the  only  question  was  whether  the  person 
who  committed  the  offence  continued  it 
The  definition  of  "daily  penalty"  in  the 
Act  of  1890  is  for  the  purpose  of  that  Act 
only,  as  the  expression  does  not  occur  in 
the  Act  of  1875.    Section  10  (2)  of  the  Act 
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of  1890  says  that  nothing  in  the  Act  shall 
exempt  any  person  from  any  P^'^^^^  ^ 
which  he  would  otherwise  be  liable.  Tnere 
being  only  one  offence  the  information  was 
sufficient  to  justify  the  imposition  of  the 
additional  penalty,  as  the  defendant  received 
notice  on  August  17th,  1906,  that  he  was 
liable  to  it  [lie  was  not  called  upon  to 
argue  the  question  as  to  the  applicability  of 
the  byelaw.] 

Maddocks^  in  reply. — If  the  respondent's 
contention  L*  right,  the  surveyor  micht  do 
nothing  for  five  months  and  then  claim  a 
penalty  of  £2  a  day  during  that  time. 

Alvekstone,  L.C.J.— On  the  whole  I 
have  come  to  the  conclusion  that  the 
magistrate  was  right.  Of  course,  if  Mr. 
Maddocks  could  have  shown  that  there  were 
two  offences  a  number  of  decisions  upon 
various  Acts  would  have  made  this  decision 
hopelessly  wron^,  because  the  only  charge 
in  the  information  was  that  the  appellant 
carried  out  the  works  otherwise  than  in 
accordance  with  the  specification  of  the  city 
surveyor,  contrary  to  byelaw  4  (e)  and  to 
the  statute.  But  it  is  impossible  to  main- 
tain that  the  construction  of  the  works  and 
their  maintenance  must  be  separate  offences 
where  they  are  in  fact  done  by  one  person. 
It  ma^  be  that  in  a  particular  case  when 
the  evidence  comes  to  be  given  it  will  be 
found  that  the  person  who  has  constructed 
the  works  is  not  liable  for  keeping  them 
there,  and  it  may  be  that  there  is  some 
other  person  who  has  maintained  the  works 
so  as  to  bring  himself  within  the  purview 
of  the  statute.  But  it  cannot  be  predicated 
that  because  there  is  a  i)enalty  for  putting 
up  a  building  which  is  ille^l,  tnen  of 
necessity  the  keeping  of  it  up  is  a  separate 
offence.  In  my  ludgment  the  real  difficulty 
is  met  by  considering  what  was  the  object 
of  s.  158  of  the  Public  Health  Act,  1875, 
and  what  is  its  effect.  Prior  to  that  Act 
there  was  the  decision  in  Marshall  v.  Smithy 
supra^  that  proceeding  could  not  be  taken 
in  respect  of  the  continuance  of  the  alleged 
matter  complained  of,  but  that  the  remedy 
of  the  local  authority  was  themselves  to 
enter  and  remove  it.  The  legislature  in 
passing  the  Public  Health  Act,  1875,  has 
dealt  specifically  with  that  matter  in  s.  158, 
and  it  seems  to  me  that  that  section,  getting 
rid  of  the  effect  of  the  previous  decision  in 
Harshall  v.  Smithy  mpra^  has  enacted  that 
when  the  magistrate  finds  that  the  work  is 
in  existence  and  has  been  continued  in  a 
state  contrary  to  that  which  the  byelaw 
provides  its  existence  shall  be  deemed  to  be 
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a  continuing  offence.  Therefore  it  cannot 
be  maintained  that  it  was  an  iinproper 
thing  to  deal  in  the  same  information  and 
summons  with  the  original  construction  of 
the  works  and  with  keeping  them  there 
in  the  same  condition,  although  it  may  be 
possible  that  the  person  charged  might  not 
be  liable  for  keeping  them  there  as  well  as 
for  the  original  construction.  Therefore  on 
the  point  that  we  ought  to  deal  with  the 
construction  and  the  maintenance  of  the 
works  as  two  separate  offences  and  so  not 
to  be  included  in  the  same  information  and 
summons,  I  think  that  Mr.  Maddocks  was 
wrong.  1  think  the  case  of  James  v.  Wyrrill^ 
supray  shows  that  that  is  the  true  view,  as 
that  was  a  case  where  the  language  of 
the  byelaw  was  in  effect  the  same  as  the 
substance  of  the  enactment  in  s.  158  of  the 
Public  Health  Act,  1875.  The  second  point, 
as  to  which  I  have  had  considerable  doubt 
is  as  to  whether  the  information  and 
summons  were  sufficient.  A  notice  had 
been  given  to  the  appellant  on  August  17th, 
1906,  that  by  laying  down  the  pipe  in  front 
of  the  houses  on  the  west  side  of  the  street 
and  connecting  thereto  the  downspouts  of 
the  houses  for  the  purpose  of  draining  the 
roof  water  as  he  was  doing  he  was  offending 
against  the  building  byeiaws,  and  that  for 
such  offence  he  was  liable  to  a  penalty  of 
£5  and  of  40».  for  every  day  during  which 
the  offence  continued  after  the  notice. 
From  the  point  of  view  of  giving  the 
appellant  notice  of  the  consequences  of  his 
conduct,  that  notice,  ^ven  prior  to  the 
proceedings,  was  sufficient.  The  informa* 
tion  alleged  that  the  appellant  carried  out 
certain  works  otherwise  than  in  accordance 
with  the  specification  of  the  city  surveyor, 
he  then  and  there  draining  the  roof  water 
into  a  drain  in  front  of  the  houses  other 
than  the  surface  water  sewer,  contrary  to 
byelaw  4  (e)  and  to  the  statute.  Before  the 
magistrate  no  point  was  taken  that  the 
appellant  was  not  responsible  for  what 
happened  after  the  work  was  done.  On  the 
contrary,  he  was  in  possession  and  desired 
to  raise  the  question  of  the  right  of  the 
corporation  to  enforce  a  double  penalty. 
In  those  circumstances  the  proceeding  were 
properly  instituted,  and  the  magistrate 
could  under  s.  158  of  the  Public  [Health 
Act,  1875,  as  against  a  person  in  fact 
responsible  for  the  maintenance  of  the 
works,  treat  the  offence  as  a  continuing 
offence  and  inflict  the  additional  penalty. 
In  other  words,  the  magistrate  could  treat 
the  appellant's  conduct  not  as  a  single  act 
but  as  a  continuing  offence ;  therefore,  he 
did  not  exceed  his  jurisdiction.    Hie  other 
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point  was  that  we  ought  not  to  allow  the 
conviction  to  stand,  because  the  power  to 
impose  the  doable  system  of  drainage  was 
not  sanctioned  by  the  legislature  till  1903. 
There  is  nothing  m  this  point  The  byelaw, 
which  was  made  in  1876,  provides  that 
when  the  proposed  level  of  any  new  street 
shall  have  b^n  approved  bv  the  councU, 
their  surveyor  shall  specify  the  particulars 
of  the  sewers  and  their  appurtenances 
according  to  which  the  works  shall  be 
carried  out,  and  no  person  shall  carry  out 
any  worts  for  the  drainage  of  the  street 
otherwise  than  in  accordance  with  such 
specification.  That  byelaw  was  perfectly 
{jood,  and  did  not  require  to  be  made  valid 
m  regard  to  anything  which  the  surveyor 
might  specify.  In  1903  the  corporation  got 
power  by  the  Binnbgham  Corporation  Act, 
1903,  to  require  the  provision  of  separate 
surface  water  sewers,  and  in  this  case  their 
surveyor  specified  that  the  front  roof  water 
from  the  houses  was  to  be  taken  into  the 
surface  water  sewer.  The  Birmingham 
Oorix>ration  Act,  1903,  only  enlargedf  the 
ambit  of  the  requisitions  which  the  surveyor 
might  lawfully  make.  Therefore  the  objec- 
tion that  the  byelaws  do  not  apply  to 
surface  water  sewers  fails.  The  magistrate 
had  power  to  inflict  the  additional  penalty, 
and,  naving  concluded  that  it  was  a  case  m 
which  the  appellant  had  not  attempted  to 
carry  out  the  directions  of  the  surveyor, 
he  was  justified  in  doin^  so,  and  the  appeal 
must,  therefore,  be  dismissed. 

Darling  and  Phillimore,  J  J.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  appellant:  Edward  F. 
Freeland,  Birmingham. 

Solicitors  for  the  respondent:  Sharpe, 
Parker  &  Co.,  for  £.  O.  Smith,  Birmingham. 
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(Before  Alverstone,  L.C J.,  Darling  and 
Phillimore,  JJ.) 

Duncan  v,  Knill  and  Another. 

Wild  Birds  Protection  Acts  —  Order  of 
Secretary  of  State— Variation  of  time— 
Public  notice^Condition  precedent,  to 
prosecution  —  Wild  Birds  Protection 
Act,  1880  (43  &  44  Vict.  c.  35),  s.  3— 
Wild  Birds  Protection  Act,  1894  (57  & 
58  Vict.  c.  24),  s.  4  (1)— Wild  Birds 
Protection  Act,  1896  (59  &  60  Vict. 
c.  56),  ss.  1  and  2. 

The  public  notice^  prescribed  by  s,  A  of  the 
IVild  Birds  Protection  Acty  1894,  of  an 
Order  made  by  a  Secretary  of  State 
under  the  Wild  Birds  Protection  ActSy 
1880  to  1902,  and  jirohtbiting  the  killing 
and  taking  of  wild  birds  during  that 
period  of  the  year  to  which  the  protection 
afforded  by  the  Wild  Birds  Protection 
Acty  1880,  does  not  extend^  is  not  a  con- 
dition precedent  to  a  prosecution  for 
haying  in  on^s  control  or  possession 
toUd  birds  recently  taken,  contrary  to 
s,  3  of  the  Wild  Birds  Protection  Act, 
1880,  as  varied  by  the  Order, 

Case  stated  by  the  undersigned,  five  of 
his  Majesty's  justices  of  the  peace  in  and  for 
the  county  of  Deyon. 

1.  The  respondents  appeared  before  us  at 
a  court  of  summary  jurisdiction  sitting  at 
Barnstaple  in  the  said  county,  on  the  3rd 
day  of  October,  1906,  on  an  information 
laid  by  the  appellant  and  charging  the 
respondents  that  they  on  the  30tn  day  of 
September,  1906,  did  have  in  their  control 
and  possession  five  goldfinches  recently 
taken,  contrary  to  the  Wild  Birds  Protection 
Acts,  1880  to  1902,  and  the  Orders  made 
thereunder. 

2.  The  following  facts  were  admitted  or 
proved  before  us ; 

By  an  Order  bearing  date  the  30th  day  of 
January,  1906,  and  issued  bv  the  Secretary 
of  State  for  the  Home  Department,  by 
virtue  of  the  power  vested  in  him  by  the 
said  Wild  Birds  Protection  Acts,  1880  to 
1902,  the  killing  and  taking  of  certain  wild 
birds,  amongst  others  goldfinches,  is  pro- 
hibited during  that  penod  of  the  year  to 
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which  the  protection  afforded  by  the  Wild 
Birds  Protection  Act,  1880,  does  not  extend. 
The  respondents  on  the  30th  dav  of  Sep- 
tember, 1906,  did  use  nets  and  call-birds  for 
the  purpose  of  taking  wild  birds,  and  in 
their  possession  were  five  goldfinches  which 
had  been  recently  taken. 

3.  It  was  contended,  on  behalf  of  the 
respondents,  that  in  the  absence  of  proof 
of  public  notice  hairing  been  given  of  the 
said  Order  as  directed  by  the  Wild  Birds 
Protection  Act^  1894,  s.  4,  the  said  informa- 
tion must  be  dismissed. 

4.  We  were  of  the  opinion  that  it  was 
necessarv  that  the  appellant  should  prove 
that  public  notice  had  been  given  of  the 
said  Order  as  directed  by  the  Wild  Birds 
Protection  Act,  ,1894.  s.  4,  and  upon  the 
appellant  admitting  that  he  was  unable  to 

Srove  such  public  notice  as  aforesaid,  we 
ismissed  the  said  information. 

5.  The  question  for  this  honourable  court 
is  whether  we  were  right  in  so  determining. 
If  we  were,  the  decision  is  to  stand.  If  we 
were  not,  tne  court  is  rec^uested  to  remit  the 
case  to  us  with  directions  to  convict  the 
respondents. 

Given  under  our  hands  the  17th  day  of 
December,  1906. 

(Signed)         G.  C.  Davie. 
W.  E.  Arthub. 
W.  Fisher. 
Arundell  Clarke. 
Edward  Anderton. 

The  Wild  Birds  Protection  Act,  1880,  s.  3, 

Provides :  "Any  person  who  between  the  first 
ay  of  March  and  the  first  day  of  August  in 
any  year  shall  knowinglv  and  wilfully  shoot 
or  attempt  to  shoot,  or  shall  use  any  boat  for 
the  purpose  of  shooting  or  causing  to  be 
shot,  any  wild  bird,  or  shall  use  any  lime, 
trap,  snare,  net,  or  other  instrument  for  the 
purpose  ot  taking  any  wild  bird,  or  shall 
expose  or  offer  for  sale,  or  shall  have  in  his 
control  or  possession  alter  the  fifteenth  day 
of  March,  any  wild  bird  recently  killed  or 
taken,  shall,  on  conviction  .  .  .  in  the  case 
of  any  wild  bird  which  is  included  in  the 
schedule  hereunto  annexed,  forfeit  .  .  .  one 
pound  ..." 

[The  schedule  to  the  Act  includes  gold- 
finches.] 

The  Wild  Birds  Protection  Act,  1894, 
8.  4  (1),  provides:  "The  council  of  an 
administrative  county  shall  in  every  year 

S've  public  notice  of  any  Order  under  this 
ct  which  is  in  force  in  any  place  within 
their  county  during  the  three  weeks  pre- 
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ceding  the  commencement  of  the  period  of 
the  year  during  which  the  Order  operates." 

The  Wild  Birds  Protection  Act,  1896,  s.  1. 
provides  :  "  From*  and  after  the  passing  of 
this  Act  the  powers  exercisable  by  the  Secre- 
tary of  State  on  application  under  section 
eight  of  the  Wild  Birds  Protection  Act,  1880, 
shall  extend  to  the  making  of  an  Order 
prohibiting,  for  special  reasons  mentioned 
m  the  application,  the  takinff  or  killing  of 
particular  kinds  of  wild  birds  during  the 
whole  or  any  part  of  that  period  of  the  year 
to  which  the  protection  of  wild  birds  under 
that  Act  does  not  extend,  or  the  taking  or 
killing  of  all  wild  birds  in  particular  places 
durinf^  the  whole  or  any  part  of  that 
periodf." 

Section  2  provides:  "Public  notice  of 
any  Order  made  under  this  Act  shall  be 
given  in  the  manner  required  by  the  Wild 
Birds  Protection  Act,  1894,  with  respect  to 
Orders  made  under  that  Act." 

Stuart  Bevauy  for  the  appellant— There 
is  nothing  in  the  Acts  to  make  publication 
by  the  county  council  of  the  Secretary  of 
State's  Order  a  condition  precedent  to  a 
prosecution.  The  remedy  is  to  indict  (he 
county  council. 

No  one  appeared  for  the  respondents. 

Alverstonb,  L.C.J.— This  case  must  go 
back  to  be  entertained  by  the  magistrates. 
The  Secretary  of  State  has  made  an  Order 
which,  so  far  as  I  know,  is  operative  and  of 
which  the  county  councils  have  to  give 
notice,  but  there  is  nothing  to  show  that 
the  notice  is  a  condition  precedent  to  pro- 
ceedings or  that  it  is  suspended  in  any 
county  in  which  notice  has  not  been  given. 

Darling,  J.— I  agree.  The  proper  way 
for  the  bird-catchers  to  revenge  themselves 
is  to  prosecute  the  county  council. 

Phillimore,  J.— I  agree. 

Appeal  allowed  and  cage  remitted. 

Solicitor  for  the  appellant :  S.  O.  Polhill. 
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(Before  Joyce,  J.) 

Portsmouth  Corporation  v.  Hall. 

Public  health-— Street— Highway  repairable 
by  inhabitants  at  large— Additions  to 
ancient   highway  —  Improyement   ex- 

Sinses— Liability  of  frontagers — Public 
ealth  Act,  1875  (38  <k  39  Vict  c.  55), 
8.150. 

By  an  agreementy  dated  in  1883,  the  ovmera 
of  an  estate^  thtxmgh  which  ran  an 
ancient  highway  about  thirty  feet  wide^ 
repairable  by  the  inhabitants  at  larger 
agreed  with  the  plainiiffs^  who  were  the 
borough  council^  that  as  and  when  the 
estate  should  be  laid  out  for  building 
the  owners  would  straighten  and  lay 
out  the  road  so  as  to  make  it  forty  feet 
wide  throughout.  The  agreement  re- 
cited that  it  was  entered  into  for  the 
purpose  of  settling  a  question  which 
had  arisen  as  to  the  extent  of  the  public 
rights  over  the  road.  When  the  whole 
o/the  road  had  been  laid  out  in  accor- 
dance with  the  agreement,  the  plaintiffs 
made  it  up  under  the  powers  of  s.  150 
of  the  Public  Health  Act,  1875,  and 
sought  to  recover  the  expenses  from  the 
owners  of  premises  aoutting  on  the 
road. 

Held,  that  the  agreement  did  not  constitute 
a  purchase  of  the  land  thrown  in  to 
widen  the  road,  and  consequently, 
having  regard  to  the  latter  part  of 
s.  150,  that  the  frontagers  were  charge- 
able  with  the  esmenses  of  improving  the 
whole  road  and  not  merely  such  parts 
^it  as  had  been  added  to  the  ancient 


Evans  v.  Newport  Urban  Sanitary  Authority 
(1889),  54  J.  P.  374  ;24Q.B.  D.  264. 

This  was  an  originating  summons  taken 
out  by  the  plaintiffs  against  the  defendant 
asking  for  a  declaration  that  the  plaintiffs 
under  and  by  yirtue  of  s.  257  of  the  Public 
Health  Act,  1875,  were  entitled  to  a  charge 
on  certain  lands  and  premises  belonging  to 
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the  defendant,  fronting,  acyoining  or  abut- 
ting on  a  street  known  as  Stubbington 
Avenue,  within  the  borough  of  Portsmouth, 
for  an  apportioned  part  of  the  expenses 
incurred  by  the  plaintiffs  in  sewering, 
levelling}  paving,  metalling,  flagging  ana 
channelling  Stubbington  Avenue  aforesaid, 
pursuant  to  s.  150  of  the  Act. 

Stubbington  Avenue  is  now  a  street 
within  the  urban  sanitary  district  of  the 
borough  of  Portsmouth.  Originally  it  was 
known  as  Stubbington  Lane  and  was  a 
public  highway  about  thirty  feet  wide. 

By  an  agreement  dated  November  29th, 
1883,  and  made  between  T.  F.  Kirbv  as 
agent  for  the  warden  and  scholars  clerks  of 
St.  Mary  Qo\\^,  Winchester,  of  the  one 
part,  and  A.  Hellard,  as  agent  for  the 
mayor,  aldermen  and  burgesses  of  Ports- 
mouth of  the  other  part,  reciting  that  the 
said  warden  and  scholars  clerks  were  seised 
in  fee  of  certain  lands  within  the  borough 
of  Portsmouth,  known  as  the  Stubbington 
estate,  and  claimed  to  be  entitled  to  the 
soil  of  a  lane  or  road  called  Stubbington 
Lane,  and  reciting  that  a  question  tiad 
arisen  between  the  parties  thereto  as  to  the 
extent  of  the  public  right  of  passing  and 
repassing  alons;  the  said  lane,  it  was 
witnessed  that  for  the  purpose  of  amicably 
settling  the  said  question  it  was  thereby 
a^preed  and  declared  that  as  soon  as  any 
portion  of  the  Stubbington  estate  abutting 
on  the  said  lane  should  be  laid  out  for 
building  purposes  the  said  warden  and 
scholars'  clerks  should  straighten  and  lay 
out  the  said  road  along  the  frontage  of  the 
portion  of  the  c»tate  so  laid  out  as  a  road 
of  forty  feet  wide,  and  so  on,  as  further 
pNortions  of  the  said  estate  should  from 
time  to  time  be  similarly  laid  out,  to  the 
intent  that  the  whole  lane  or  road  should 
ultimately  be  laid  out  and  formed  into  a 
street  or  road  of  the  uniform  width  of  forty 
feet. 

After  the  date  of  this  agreement  houses 
were  from  time  to  time  erected  on  the 
Stubbington  estate  on  both  sides  of  the 
road  in  such  a  manner  as  to  leave  a  road- 
way of  forty  feet  in  width.  In  1904  the 
widening  and  laying  out  of  Stubbington 
Avenue  as  a  road  forty  feet  wide  for  the 
whole  of  its  length  was  completed,  but  it 
had  never  been  adopted  by  any  resolution 
of  the  council  of  the  plaintiffs. 

In  pursuance  of  a  resolution  passed  on 
June  14th,  1904,  the  council,  having  pre- 
viously served  notices  upon  the  owners  of 
property  abutting  on  the  road,  including 
the  defendant,  requiring  them  to  make  up 
the  road  under  the  private  improvement 
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powers  of  the  Public  Health  Act,  which 
notices  had  not  been  complied  with,  pro- 
ceeded to  do  the  work  themselves,  and  sach 
work  was  completed  on  March  27th,  1905. 
The  expenses  of  making  up  the  road  were 
dul^  apportioned  between  the  owners,  and 
notices  of  demand  were  served  upon  the 
owners,  including  the  defendant,  reauirine 
them  to  pav  their  apportioned  parts  tnereof. 
The  defendant  not  having  complied  with 
this  demand  the  present  summons  was 
taken  out  against  him. 

By  the  Public  Health  Act,  1875,  s.  150, 
the  expenses  of  iinproving  any  street  within 
any  urban  district  ^'not  being  a  highway 
repairable  bv  the  inhabitants  at  large?  may 
be  recovered,  from  the  frontagers,  and  "  the 
same  proceedings  may  be  taken,  and  the 
same  powers  may  be  exercised,  in  respect  of 
any  street  or  road  of  which  a  i)art  is  or  may 
be  a  public  footpath  or  repairable  by  the 
inhabitants  at  large  as  fully  as  if  the  whole 
of  such  street  or  road  was  a  highwav  not 
repairable  by  the  inhabitants  at  large. 

Macmorran,  K.C.,  and  .7.  G.  Wood^  for 
the  plaintiffs.— It  is  admitted  that  Stub- 
bington  Avenue  was  originally  an  ancient 
highway  repairable  by  the  inhabitants  at 
laree.  It  has  been  widened  on  both  sides 
under  the  agreement  of  1883.  In  Evans  \. 
Newport  Urban  Sanitary  Autlwrity  {1889\ 
64  J.  P.  374 ;  24  O.  B.  D.  264,  where  an  old 
footpath  repairable  by  the  inhabitants  at 
large  had  been  widened  and  houses  built 
abutting  thereon,  it  was  held  that  having 
regard  to  the  latter  part  of  s.  150  of  the 
Public  Health  Act,  1875,  the  frontagers  were 
chargeable  with  the  expenses  of  improving 
the  whole  street  and  not  merely  sucn  parts 
of  it  as  had  been  added  to  the  ancient 
highway.  This  case  comes  within  that 
decision.  In  cases  of  hardship  relief  may 
be  given  by  the  Local  Qovemment  Board 
under  s.  268  of  the  Act  {R,  v.  Local  Govern- 
ment Board  {1S82\  46  J.  P.  820 ;  10  Q.  B.  D. 
309).  Where  an  adjoining  owner  throws  in 
land  to  widen  a  road,  that  does  not  cast  the 
burden  of  repair  upon  the  inhabitants  at 
large  (Richards  v.  Kessick  {1888),  52  J.  P. 
756;  White  v.  Fulham  Vestry  (1896\ 
60  J.  P.  327;  Property  Exchange, 
Limited  v.  Wandsworth  Board  of  Works 
0002),  66  J.  P.  435;  [1902^  2  K.  B.  61). 
The  result  of   those  authorities   is   this: 

(1)  If  an  owner  adds  to  the  width  of  a  high- 
way repairable  by  the  inhabitants  at  large 
he  cannot  by  so  doing  throw  upon  the 
inhabitants  at  large  the  burden  of  main- 
taining  the   added  portion  of    the   road. 

(2)  The  local  authority  may  either  make  up 
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the  added  portion  and  charge  the  frontager 
with  the  expenses,  or  if  the  case  comes 
within  8.  150  they  may  make  up  the  whole 
road  at  the  expense  of  the  frontagers,  the 
only  qualification  being  that  the  widening 
must  oe  substantia],  and  if  anv  case  ctf 
hardship  should  arise  the  Local  Govern- 
ment Board  can  give  relief  under  s.  268. 
It  may  be  said  that  this  road  was  widened 
under  an  arrangement  with  the  local 
authority  itself.  But  that  is  not  material. 
If  the  local  authority  had  purchased  the 
added  strips  of  land  and  thrown  them  into 
the  road  they  would  have  been  under  the 
obligation  to  make  up  and  maintain,  but 
where  the  only  arrangement  is  that  the 
owner  shall  widen  the  road  for  his  own 
benefit  the  case  comes  within  the  latter 

Sart  of  s.  150,  and  that  being  so  the  defen- 
ant  is  liable  for  his  apportioned  part  of 
the  expenses,  and  the  plaintiffs  are  entitled 
to  the  charge  they  seek. 

Younger,  K.C.,  and  S,  II.  Emanuel,  for 
the  defendant. — The  corporation  had  power 
under  s.  154  to  purchase  these  strips  of 
added  land,  and  if  they  had  done  so  the 
case  would  not  have  come  within  s.  150  at 
all,  but  because  they  ffot  the  land  for 
nothing  it  is  said  that  tney  can  throw  the 
expenses  of  repairing  the  road  upon  the 
frontagers.  That  is  not  so.  Under  the 
a^^reement  of  November,  1883,  there  was  a 
binding  obligation  upon  the  authorities  of 
Winchester  Ck>llegeL  which  the  corporation 
could  have  enforced  by  action,  to  throw  in 
sufficient  land  to  make  the  road  forty  feet 
wide  throughout.  That  bargain  was  equi- 
valent to  a  sale^  and  takes  the  case  out  of 
s.  150.  As  soon  as  the  forty  foot  road  was 
niade  it  vasted  as  a  highway  in  the  plain- 
tiffs and  became  repairable  by  the  inhabi- 
tants at  large.  [They  referred  to  Lumley 
on  the  Public  Health  Acts  (6th  ed.X  p.  184, 
note  (c),  and  p.  197,  note  (b).] 

J,  G.  Wood^  in  reply. — The  transaction  of 
November,  1883,  was  not  a  purchase.  Win- 
chester College  undertook  to  form  this  road, 
and  they  have  done  it.  There  was  no 
obligation  upon  them  to  do  anything  unless 
and  until  they  laid  out  their  land  for 
building. 

Joyce.  J.--It  is  admitted  that  if  this  case 
falls  within  the  authority  of  Evans  v.  New- 
port Urban  Sanitary  Authority,  supra,  the 
respondents  to  the  summons  are  liable^. 
Upon  the  evidence  it  is  clear  that  it  does 
fall  within  that  authority,  unless  it  be  taken 
out  of  it  by  the  fact  that  the  widening  of 
the  road  was  made  in  pursuance  of  the 
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agreement  of  November  29th.  1883.  But  in 
my  opinion  that  agreement  aoes  not  affect 
the  matter  unless  the  result  of  it  be  that 
the  transaction  thereby  effected  amounted 
really  to  a  purchase  of  the  added  land  by 
the  urban  authority  under  s.  154  of  the 
Public  Health  Act,  1875.  Although  at  first 
I  was  much  impressed  by  the  argument  of 
counsel  for  the  defendant,  still,  after  con- 
sideration, I  have  come  to  the  conclusion 
that  this  transaction  cannot  be  held  to  be  a 
purchase.  In  the  first  place  there  does  not 
appear  to  have  been  any  consideration  ;  and 
secondly,  if  it  had  been  a  purchase,  there 
would  have  been  a  conveyance  of  the  land 
to  the  corporation,  and  there  was  none. 
The  agreement  merely  provided  that  the 
whole  lane  should  ultimately  be  laid  out 
and  formed  into  a  street  or  road  forty  feet 
in  width.  In  my  opinion,  therefore,  the 
defence  cannot  prevail,  and  I  hold  that  the 
defendant  is  liable  on  the  summons. 

Solicitors  for  the  plaintiffs  :  Williamson, 
Hill  &  Co. 

Solicitors  for  the  defendant :  Rawle, 
Johnstone  &  Co.,  for  Cousins  and  Burbidge, 
Portsmouth. 
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April  12,  1907. 

(Before  Rii>let  and  Bray,  JJ.) 

Leicestkr  and  Company  v,  Cherryman. 

Stolen  propertjr— Restitution  of  — Order, 
on  application  of  police,  for  return  to 
owners  by  pawnbroker  of  stolen  goods 
on  payment  of  amount  advanced  to 
thief — Action  of  detinue  against  pawn- 
brokers —  Whether  barred  —  Pawn- 
brokers Act,  1872  (35  &  36  Vict.  c.  03), 
8.  30. 

An  offent  of  tke  plaintiffs  for  the  sale  of 
jewdlerv  pawned  certain  of  their  goods 
with  the  defendant^  a  pawnbroker^ 
and  was  subsequently  convicted  of 
larceny  as  a  bailee.  After  the  con- 
vtctujUy  on  the  application  of  the  police^ 
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the  justices  made  an  order  under  s,  30 
of  the  Pawnbrokers  Act^  1872.  for  the 
delivery  up  of  the  goods  by  the  defen- 
dant to  the  plaintiffs  on  their  paying 
to  the  defenaant  the  amount  of  money 
advanced  on  the  stolen  goods.  The 
plaintiffs  did  not  ask  for  the  order j  and, 
though  represented^  did  not  object  to  its 
being  made,  but  subsequently  obtained 
judgtnent  in  an  action  of  detinue 
against  the  defendant  in  the  county 
court  for  the  return  of  the  goods. 

Held,  that  the  plaintiffs  were  not  debarred 
from  their  action  of  detinue  by  the 
order  made  under  s,  20  of  the  Paum- 
brokers  Act^  1872. 

Appeal  from  the  County  Court  of  Surrey. 

The  facts  of  the  case  appear  from  the 
judgment  of  the  deputv  county  court  judge, 
£.  Layman,  Esq.,  which  was  as  follows : 

In  this  action  the  plaintiffs  seek  to  recover 
certain  goods,  their  property,  which  are  de- 
tained by  the  defendant  It  was  proved 
that  a  man  named  Russell,  who  had  been 
employed  by  the  plaintiffs  as  a  traveller  to 
sell  their  snoods,  had  pawned  some  of  them 
with  the  defendant,  a  pawnbroker,  and  had 
afterwards  been  convicted  of  larceny  before 
a  court  of  summary  jurisdiction  at  Brent- 
ford, when  the  gooas  in  question  were 
produced  and  were  identified  by  the  prose- 
cutors, the  present  plaintiffs.  It  was  also 
proved  that  after  the  conviction  an  applica- 
tion was  made  to  the  justices  by  one  of  the 
police  engaged  in  the  case,  for  an  order  for 
the  restitution  of  the  goods  to  the  owners, 
that  this  was  opposed  by  a  solicitor  who 
appeared  for  the  defendant  and  other  pawn- 
brokers, and  that  the  justices  made  an  order 
under  s.  30  of  the  Pawnbrokers  Act,  1872, 
for  delivery  up  of  the  goods  on  payment  by 
the  owners  to  the  pawnbroker  of  the 
amounts  which  had  b^en  advanced.  The 
plaintiffs  did  not  ask  for  the  order^  though 
one  of  them  was  present  at  the  time,  nor 
did  they  oljject  to  an  order  being  made  ;  in 
fact  they  said  nothing  until  an  order  had  been 
made.^  As  a  defence  to  the  present  action 
counsel  contended,  in  the  first  place,  that 
there  was  no  evidence  of  a  demand  having 


*  It  appeared  from  the  evidence  that  the 
plaintiffs^  manager,  who  was  present  on  the 
conviction  of  Kussell,  after  the  order  under 
B.  30  of  the  Pawnbrokers  Act,  1872,  had  been 
made,  said :  "  We  are  not  bound  by  the  order  ; 
Mr.  Attenborough  knows  my  remedy  is  in  a 
civil  court." 
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been  made  on  the  defendant  for  the  delivery 
of  the  goods,  but  it  was  admitted  that  he 
had  received  a  letter  on  or  about  August 
22nd,  1906,  in  terms  similar  to  one  which 
was  produced,  which  had  been  sent  to 
another  i)awnbroker,  and  though  this  docs 
not  contain  a  demand  in  express  terms,  it 
is,  I  think  in  substance  a  sufficient  demand, 
as  it  ^ve  notice  to  the  defendant  that  the 
plaintiffs  were  claiming  the  goods  and  were 
proposing  to  take  proceedings  to  recover 
them  if  the  defendant  would  not  accept  the 
terms  offered  to  him.  The  principal  points, 
however,  upon  which  counsel  relied  were, 
that  an  order  having  been  already  made  by 
a  court  of  competent  jurisdiction  for  the 
delivery  of  the  goods,  the  plaintiffs  were 
estopj)ed  or  debarred  from  taking  proceed- 
ings in  another  court,  and  that  if  tne  matter 
were  not  actually  re$  judicata  the  action 
ought  to  be  dismissed  as  frivolous  and 
vexatious,  and  an  abuse  of  the  process  of 
the  court.  My  attention  was  called  to 
several  cases  in  which  questions  have  arisen  on 
a  very  similar  provision  in  s.  40  of  the  Metro- 
politan Police  Courts  Act,  1839  (2  &  3  Vict, 
c.  71),  which  gives  power  to  the  police 
magistrates  to  make  orders  for  the  delivery 
up  of  goods.  Among  these  were  Dover  v. 
Child  (1876),  40  J.  P.  296 ;  1  Ex.  D.  172 ; 
Midland  Kail.  Co.  v.  Martin  (1893), 
58  J.  P.  39 ;  [1893]  2  Q.  B.  172  ;  Bx  parte 
Henry  Davison  {1896\  60  J.  P.  808.  In 
these  cases  it  has  been  held  that  an  appli- 
cation on  which  an  order  was  refused  was 
not  a  bar  to  further  proceedings,  and  there 
are^  in  the  judgments,  a  few  expressions 
which  to  some  extent  support  the  conten- 
tion of  the  defendant's  counsel,  but  it  has 
not  been  decided  that  when  a  party  has 
obtained  an  order  he  is  estopped  from 
taking  other  proceedings,  and  it  seems  to 
me  that  if  he  is  not  estopped  when  he  fails 
to  obtain  an  order  he  is  not  estopped  by  the 
making  of  one.  A  party  to  a  cause  is 
estopped  by  judgment  whether  it  be  for  or 

X'nst  him ;  tne  principle  is  the  same 
tever  the  result  of  the  judgment  may 
be.  The  case  is,  perhaps,  stronger  in  favour 
of  the  defendant  under  the  Pawnbrokers 
Act^  1872,  than  under  the  Metropolitan 
Police  Courts  Act,  1839,  inasmuch  as  the 
latter  enables  the  defendant  a^inst  whom 
an  order  has  been  made  to  bring  an  action 
within  six  months  after  the  order  to  recover 
the  property  which  he  has  been  ordered  to 
give  up,  while  there  is  no  such  provision  in 
the  Pawnbrokers  Act,  1872,  and  therefore 
the  order  is  more  like  a  judgment.  I  think, 
however,  that  the  probable  explanation  is 
that  the  pawnbroker  does  not  claim  to  be 
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the  owner  of  the  soods,  and  though  he  loses 
the  securit^r  for  nis  loan  he  is  not  in  the 
same  position  as  a  man  who  has  had  to 
give  up  what  actually  belongs,  or  may  belong 
to  him.  Again,  the  case  would  be  stronger 
in  favour  of  the  defendant,  if  there  had 
been  a  summons,  and  the  question  for  the 
court  had  been  simply  the  ownership  of  the 
goods.  There  would  then,  I  think,  oe  more 
reason  for  holding  the  plaintiffs  estopped  on 
the  ground  that  they  had  chosen  their 
tribunal,  and  that  the  matter  was  deter- 
mined ;  but  hero  there  was  simply  a  eK>rt  of 
interlocutory  application.  The  plaintiffs 
were  not  strictly  parties  to  the  proceeding, 
which  was  a  criminal  prosecution.  Thejy 
were  there  only  as  witnesses,  and  I  think  it 
would  be  going  too  far  to  hold  that  by 
making  an  application  for  the  delivery  of 
their  goods  tney  abandoned  their  common 
law  right  to  bring  an  action  of  detinue.  I 
should,  therefore,  iiold  that  the  matter  was 
not  res  judicata  even  if  the  application  had 
been  inade  by  the  plaintiffs;  but  on  the 
evidence  before  me,  although  it  may,  per- 
haps, be  assumed  that  if  no  condition  of 
payment  had  been  attached  they  would 
have  availed  themselves  of  the  order,  I  feel 
bound  to  hold  that  the  plaintiffs  did  not 
make  the  application,  and  that  there  is, 
therefore,  no  reason  for  holding  that  they 
are  estopped  from  proceeding  here.  On  the 
other  point,  that  the  action  ought  to  be 
dismissed  as  an  abuse  of  the  process  of  the 
court,  Stephenson  v.  Gamett,  [1898]  1  Q.  B. 
677,  was  cited.  That  was  a  case  in  the 
High  Courts  which  undoubtedly  has  juris- 
diction so  to  dispose  of  an  action,  but  the 
jurisdiction  of  tnis  court  is  statutonr,  and 
it  has  no  inherent  jurisdiction.  I  do  not 
think  that  I  have  the  power  to  stay  or  dis- 
miss the  action,  and  if  I  had  I  do  not  think 
that  the  circumstances  of  this  case  are  such 
as  to  call  for  the  exercise  of  such  a  power. 
I  come  to  the  conclusion,  therefore,  that  the 
suggested  defences  to  the  action  are  not 
sound,  and  I  give  judgmeut  for  the  plain- 
tiffs, but  as  the  case  involves  questions  of 
considerable  difficulty,  and  I  am  not  at  all 
confident  of  the  correctness  of  my  conclu- 
sions, I  think  that,  if  the  defendant  desires 
it,  there  should  be  leave  to  appeal. 

The  defendant  appealed. 

By  s.  30  of  the  Pawnbrokers  Act,  1872 
(35  &  36  Vict  c.  93)  :  "  In  each  of  the  fol- 
lowing cases  ...  (2)  If  any  person  is 
convicted  in  any  court  of  feloniously  takinff 
or  fraudulently  obtaining  any  goods  and 
chattels,  and  it  appears  to  the  court  that  the 
same  have  been  pawned  with  a  pawnbroker, 
.    .   .    the  court,  on  proof  of  the  ownership 
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of  the  goods  and  chattels,  may,  if  it  thinks 
fit,  order  the  delivery  thereof  to  the  owner, 
either  on  payment  to  the  pawnbroker  of  the 
amount  of  the  loan  or  of  any  part  thereof, 
or  without  payment  thereof  or  of  any  part 
thereof,  as  to  the  court,  according  to  the 
conduct  of  the  owner  and  the  other 
circumstances  of  the  case,  seems  just  and 
fitting." 

J.  E.  Atkin,  K.a  (AUenborough  with 
himX  for  the  defendant— Section  30  of  the 
Pawnbrokers  Act,  1872,  is  a  special  provi- 
sion in  favour  of  pawnbrokers,  giving  them 
the  opportunity  of  obtaining  something 
beyond  their  common  law  rights.  It  is 
plain  that  it  was  intended,  when  an  order  was 
made,  that  it  should  define  the  rights  of  the 
owner  and  the  pawnbroker, and  thatit  should 
affect  the  rights  of  those  parties  as  it  pur- 
ports to  affect  them.  If  it  were  not  so  the 
words  in  s.  90,  "  either  on  payment  to  the 
pawnbroker  of  the  amount  of  the  loan  or 
of  any  part  thereof,"  would  be  of  no  effect 

SBray,  J. :  Why  should  a  prosecutor  be 
leprived  of  his  common  law  rights  if  he  has 
been  patriotic  enough  to  prosecute  ?]  The 
section  may  have  been  paeuscd  to  discourage 
prosecutions  of  a  certain  kind.  The  section 
gives  a  discretion  to  the  court  to  make  the 
order.  [Bray,  J. :  The  police  may  prose- 
cute,  and  yet  the  owner,  on  your  conten- 
tion, might  be  deprived  of  his  goods.]  In 
this  case  the  owner's  representative  was 
present  and  said  nothing.  The  legislature 
must  have  intended  that  the  order  should 
have  some  validity.  Compare  s.  30  with 
ss.  28,  29,  of  the  Metropolitan  Police  Courts 
Act,  1839.  I  admit  that  if  no  order  had 
been  made  under  s.  30,  on  the  application, 
the  owner  would  not  be  deprived  of  his 
common  law  rights.  See  Ex  parte  Henry 
Davitofiy  nipra.  [llie  following  cases  were 
also  mentioned :  Dover  v.  ChUd^  nipra  ; 
Wright  v.  London  OenertU  Omnibus  Co. 
(187r)i  41  J.  P.  486  ;  2  Q.  B.  D.  271  ;  Mid- 
land Bail.  Co,  V.  Martin^  mpra,']  The 
plaintiffs  are  estopped  from  bringing  this 
action  of  detinue  by  the  order  made  under 
8.  30,  when  their  representative  was  in 
court  [Bray,  J. :  But  the  order  under 
s.  30  is  within  the  court's  discretion.] 

George  Elliott^  for  the  plaintiffs,  was  not 
called  upon  to  argue. 

Ridley,  J.— -I  take  a  ceneral  view  of  this 
matter.  The  sections  which  deal  with  this 
q|uestion  were  not  intended  to  alter  the 
civil  rights  of  the  parties.  It  was  not 
intended  to  do  more  tluin  to  give  the  owner 
of  property  a  summary  remedy,  so  that 
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when  a  prosecution  results  in  a  conviction 
the  court  was  given  the  power  of  ordering 
the  restitution  of  the  property  stolen.  That 
power  was  given  to  save  the  expense  and 
necessitv  of  taking  civil  proceedings  to  re- 
cover the  stolen  property.  It  is  obvious 
that  in  giving  that  power  it  was  necessary 
to  take  care  that  the  rights  of  other  people 
did  not  suffer.  And  so  this  provision  for 
the  protection  of  pawnbrokers  was  inserted 
in  s.  30  of  the  Pawnbrokers  Act,  1872. 
That  provision  is  not  to  be  found  in  s.  100 
of  the  Larcenv  Act,  1860,  possibly  because 
that  Act  deals  with  general  questions  of 
stolen  property.  Yet  m  practice,  I  think, 
courts  of  assize,  and,  I  believe,  courts  ot 
quarter  sessions,  have  adopted  the  custom 
of  saying  to  the  prosecutor  that  they  will 
not  make  an  order  of  restitution  unless  he 
is  willing  to  compensate  the  pawnbroker, 
when  he  deserved  it  It  was  argued  by 
Mr.  Athin  that  this  provision  in  s.  30  of  the 
Pawnbrokers  Act,  1872,  where  acted  upon, 
was  meant  to  exclude  from  the  owner  his 
civil  rights  under  the  common  law.  The 
plain  answer  is,  I  think,  that  if  that  is  what 
was  intended,  it  would  have  been  so  stated. 
The  doctrine  of  estoppel  was  also  relied 
upon.  I  do  not  thins  there  can  be  anv 
estoppel,  because  the  legislature  have  left 
the  two  remedies  side  by  side.  But  in  cases 
like  this  where  the  plaintiff  did  not  make 
any  application— the  application  being  made 
by  the  police— there  can  be  no  estoppel.  I 
think,  therefore,  .that  this  appeal  must  be 
dismissed. 

Bray,  J.— I  am  of  the  same  opinion. 

Appeal  diitnisied. 

Solicitor  for  the  plaintiffs :  Edwin  E. 
Clark. 

Solicitors  for  the  defendant :  Atten- 
borough  &  Sons. 
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Afyril  12,  13, 1907. 

(Before  Alverstone,  L.C.J.,  Darunq  and 
Phillimore,  JJ.) 

CoGGiN  V.  Duff. 

Metropolis  —  Building  —  Failure  to  give 
notice  of  objection — Allowing  work  to 
proceed  —  Notice  of  irregularity  -- 
London  Building  Act,  18d4  (57  <fe 
58  Vict.  c.  ccziii.X  as.  75,  150,  151, 
153  (1). 

A  summons  was  taken  out  against  the  re- 
spondent by  the  appellant^  who  uhis  the 
district  surveyor,  for  default  in  com- 
plying with  a  notice  of  irregularity 
given  by  the  appellant  under  a.  151  of 
the  LoTidon  Building  Acty  1894,  re- 
ouiring  the  respondent  to  dimde  a 
building  by  party  walls  as  provided  by 
s.  75  of  the  Act,  The  magistrate  founa 
a<  a  fact  that  the  appellant^  after 
receiving  the  plans^  allowed  the  work  to 
proceed  unthout  serving  notice  of  objec- 
tion under  s,  150  of  the  Acty  and  he 
dismissed  the  summons  on  the  ground 
that  the  appellant,  b^  omitting  to  give 
such  notice  of  objection,  had  deprived 
the  respondent  of  the  right  of  appeal 
conferred  by  s,  150,  and  vhis,  therefore, 
too  late  to  take  the  proceedings. 

Held,  that  the  failure  to  give  notice  of 
objection  under  s.  150  wom  no  bar  to  the 
proceedings,  and  that  the  case  must  go 
ba^k  to  the  magistrate  to  be  considered 
on  the  merits. 

Case  stated  by  a  metropolitan  magistrate.  • 

1.  On  the  5th  December,  1905,  a  building 
notice  under  the  London  Building  Act,  1894, 
applicable  to  one  building  only,  was  dnlv 
served  by  the  respondent  upon  the  appel- 
lant, ancf  subsequently  a  plan  showing  the 
building  which  the  respondent  proposed  to 
erect  was  left  with  the  appellant  for  his 
insjpection. 

The  following  is  a  copy  of  the  said  notice 
so  far  as  material  to  the  present  case : 

''Situation  of  building  or  structure  (or  of 
each,  if  more  than  one) :— Borough  of  Batter- 
sea,  Wellington  Road. 
308 


71  J.  P.  SOS. 

"  Intended  use  of  building  or  structure  (or 
of  each,  if  more  than  oneX  and  number  of 
buildings  or  structures  (if  more  than  one) : — 
Building  of  the  warehouse  class  to  be  used 
as  motor  garage. 

^'Particulars  of  the  proposed  work 
(whether  new  buildings,  alterations,  addi- 
tions, or  other  work)  and  full  description  of 
same: — Taking  off  present  roof,  pulling 
down  internal  walls ;  putting  on  new  iron 
roof  supported  on  iron  columns  and  girders  ; 
forming  new  openings,  etc. 

"  Dimensions  of  building  or  structure  (or 
of  each,  if  more  than  one) : — 

''Area       -       -       -  Depth  185  feet  | 

Width  157  feet ) 
"  Number  of  storeys — One. 
"Date  of  commencement  of  work,  5th 
Dec.  1905." 

2.  On  the  11th  January,  1906,  the  said 
building  notice  was,  in  consequence  of  a 
letter  written  by  the  appellant  to  the  re- 
spondent, and  in  order  to  save  the  trouble 
of  writing  out  a  fresh  notice,  amended  by 
the  appellant  so  as  to  make  it  a  notice 
of  the  respondent's  intention  to  erect  four 
semrate  buildings. 

The  above-mentioned  letter  from  the 
appellant  to  the  respondent  stated  that  he 
was  of  opinion  that,  as  the  cubical  extent 
exceeded  150,000  cubic  feet,  and  as  the 
building  could  not  be  considered  as  either  a 
public  building  or  a  domestic  building,  it 
must  therefore  be  of  the  warehouse  class, 
and  it  would  be  necessary  to  conform  to 
the  requirements  of  ss.  75,  76,  77  of  the 
London  Building  Act,  1894,  and  it  would 
also  be  necessary  to  obtain  the  appellant's 
certificate  as  reouired  by  s.  13  (5). 

The  amendea  notice  was  in  the  same 
terms  as  the  original  notice  except  that  the 
intended  use  and  number  of  the  buildings 
or  structures  were  given  as  "  4  buildings  of 
the  warehouse  class  to  he  used  as  motor 
garage." 

3.  After  the  notice  was  amended  as  afore- 
said a  fresh  plan  was  forwarded  on  17th 
January,  1906,  by  the  respondent's  architects 
to  the  appellant,  and  upon  such  plan  was 
shown  what  were  alleged  to  be  the  four 
building  which  the  respondent  proposed  to 
erect,  with  their  respective  dimensions  and 
situations  and  the  manner  in  which  the 
respondent,  pursuant  to  the  said  amended 
notice,  proposed  to  erect  and  construct  each 
of  sucn  alleged  buildings. 

4.  On  the  29th  March,  1906,  a  notice  of 
irregularity  under  the  said  Act  was  served 
upon  the  respondent  by  the  appellant. 


MAOISTEBIAL  CASES. 


CoGom  V.  Duff. 

The  material  parts  of  the  notice  of  irre- 
gularity were  as  follows : 

"  Particulars  of  work  done  in  contraven- 
tion of  the  Act,  and  to  be  amended.— The 
building,  being  a  building  of  the  warehouse 
class,  contravenes  s.  75  of  the  Act,  in  that 
it  extends  to  more  than  260,000  cubic  feet 
without  beinff  divided  by  party  walls  in 
such  manner  that  no  division  thereof  extends 
to  more  than  250.000  cubic  feet 

"  Particulars  of  work  required  to  be  done 
by  the  Act,  but  omitted,  and  now  to  be 
done. — Divide  the  building  by  party  walls 
in  such  manner  that  no  division  thereof 
extends  to  more  than  250.000  cubic  feet,  as 
provided  by  s.  75  of  the  Act." 

5.  On  or  about  the  7th  January,  1906,  the 
allc^;ed  buildings  to  which  the  said  amended 
notice  related  were  commenced,  and  on 
the  20th  March,  1906,  the  work  to  which 
the  said  building  notice,  as  amended,  re- 
lated was  being  carried  out  by  the  respondent 
under  the  supervision  of  the  appellant 

6.  On  the  25th  April,  1906,  a  summons 
was  taken  out  by  the  appellant  against  the 
respondent  and  dul^  served  upon  the  re- 
spondent for  default  in  complying  with  the 
said  notice  of  irregularity.  The  respondent 
dulv  appeared  before  me  in  answer  to  the 
said  summons. 

7.  The  appellant  gave  evidence  in  support 
of  the  said  summons,  and  on  being  cross- 
examined  by  counsel  for  the  respondent, 
admitted  that  from  the  plan  forwarded  to 
him  by  the  respondent  after  the  amendment 
of  such  notice  on  the  11th  January.  1906, 
he  knew  what  was  goine  to  be  done  oy  the 
respondent,  and  knew  what  had  been  done, 
ana  that  what  was  complained  of  in  the 
said  notice  of  irregularity  was  proposed  to 
be  done.  The  respondent's  counsel  there- 
upon submitted  that  service  of  notice  of 
objection  under  s.  150  of  the  London  Build- 
ing Act,  1894,  was  a  condition  precedent 
to  the  issuing  and  determination  of  the  said 
summons,  and  it  was  admitted  by  the  ap- 
pellant tnat  no  such  notice  of  objection 
under  s.  150  had  been  served.  The  appel- 
lant denied  that  service  of  notice  of  omec- 
tion  was,  in  the  circumstances  aforesaia,  a 
condition  precedent  to  the  issuing  and 
determination  of  the  said  summons. 

8.  I  found  as  a  fact  that  the  appellant 
had  been  given  ample  notice  by  tne  re- 
spondent of  what  it  was  his  intention  to 
erect. 

9.  I  also  found  as  a  fact  that  the  apjiel- 
lant  knew  from  the  notice  and  plans  received 
from  the  respondent  exactlv  what  it  was 
proposed  by  the  respondent  to  erect 
(whether,  in  fact,  it  constituted  one  build- 
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ing  or  more,  in  my  opinion  it  was  not 
necessary  for  me  to  decide  for  the  purposes 
of  this  case). 

10.  I  also  found  that  after  the  notice  and 
plans  were  received  by  the  appellant  the 
work  was  allowed  to  proceed  without  notice 
of  objection  bein^  served  by  the  api)e]lant, 
and  that  at  the  time  of  the  notice  of  irregu- 
larity the  work,  if  not  completed,  was  in  an 
advanced  state  towards  completion. 

11.  In  the  circumstances  aforesaid  I  was 
of  opinion  that  by  omitting  to  give  the 
respondent  notice  of  objection  to  the  erec- 
tion and  construction  of  the  said  building, 
the  appellant  had  deprived  the  respondent 
of  the  right  of  appeal  as  conferred  by  s.  150 
of  the  London  Building  Act,  1894,  and  was 
too  late  to  take  the  proccedins^  in  the 
manner  insisted  on  before  me.  Itherefore 
dismissed  the  said  summons  and  ordered 
the  appellant  to  pay  the  respondent  ten 
guineas  costs. 

The  question  for  the  court  is  whether  I 
was  right  in  my  decision,  and,  if  not,  what 
ought  to  be  done  in  the  premises. 

(Signed)       O.  K.  Francis. 
Handed   over   to   appellant's   solicitors, 
November  7th,  1906. 

(Signed)       E.  A.  Carr, 

Second  Clerk, 
South  Western  Police  Court. 

The  London  Building  Act,  1894,  s.  150, 

Erovides:  "Where  it  appears  from  the 
uilding  notice  served  on  the  district  sur- 
veyor under  this  Act  that  it  is  proposed  to 
erect  any  building  or  structure,  or  to  do 
any  work  to,  in  or  u[)on  any  building  which 
will  be  in  contravention  of  this  Act,  or  that 
anything  required  by  this  Act  is  proposed 
to  be  omitted ;  the  district  surveyor  shall 
.  serve  upon  the  builder  or  building  owner 
a  notice  of  objection  to  such  proposed  erec- 
tion :  and  in  the  event  of  the  builder  or  the 
building  owner  being  dissatisfied  with  the 
decision  of  the  surveyor,  he  may  within 
fourteen  days  of  the  date  of  the  notice  of 
objection,  appeal  to  a  pettv  sessional  couit, 
who  may  make  an  order  either  affirming  the 
objection  or  otherwise." 

Section  151  provides :  "  In  any  of  the 
following  cases  (that  is  to  say) : 
.  "(a)  Where  in  erecting  any  building  or 
structure,  or  in  doing  any  work  to,  in  or  upon 
any  builaing,  anything  is  done  in  contra- 
vention of  this  Act,  or  anything  required 
by  this  Act  is  omitted  to  be  done ;  or 

"  (b)  Where  the  district  surve^ror,  on  sur- 
veying or  inspecting  any  building  or  work 
in  respect  of  which  notice  has  not  been 
served  as  required  by  this  Part  of  this  Act, 
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finds  that  the  same  is  so  far  advanced  that 
he  cannot  ascertain  whether  anything  has 
been  done  in  contravention  of  tnis  Act.  or 
whether  anything  required  by  this  Act  nas 
been  omitted  to  be  done ; 

"the  district  surveyor  shall  serve  on  the 
builder  engaged  in  erecting  such  building 
or  structure,  or  in  doing  such  work,  a 
notice  (hereinafter  referred  to  as  a  notice 
of  irregularity)  requiring  him  within  forty- 
eight  hours  from  the  date  of  the  notice 
to  cause  anything  done  in  contraven- 
tion of  this  Act  to  be  amended,  or  to  do 
ans^thing  required  to  be  done  by  this  Act 
which  has  been  omitted  to  be  done,  or  to 
cause  so  much  of  any  building,  structure,  or 
work  as  prevents  such  district  surveyor 
from  ascertaining  whether  anything  has  been 
done,  or  omitt^  to  be  done,  as  aforesaid, 
to  be  to  a  sufficient  extent  cut  into,  laid 
open,  or  pulled  down." 

Section  153  (I)  provides  :  "If  the  person 
on  whom  the  notice  of  irregularity  is  served 
make  default  in  complying  with  that  notice 
within  the  period  named  therein,  a  i)etty 
sessional  court,  on  complaint  made  in  a 
summary  manner  as  provided  bv  the  Sum- 
mary Jurisdiction  Acts,  by  the  district 
surveyor,  may  make  an  order  on  such  per- 
son requiring  him  to  comply  with  the  notice 
or  with  any  requisitions  therein  which  may, 
in  the  opinion  of  the  court,  be  authorised 
by  this  Act,  within  a  time  to  be  named  in 
the  order." 

Avory,  K.C  {A.  M.  White  with  him),  for 
the  appellant.— Notice  of  objection  by  the 
district  surveyor  under  s.  150  is  not  a  con- 
dition precedent  to  proceedings  under  s.  153. 
The  case  ought  to  be  sent  back  to  the 
magistrate  to  decide  on  the  merits. 

A,  A,  Bethune^  for  the  respondent. — ^The 
surveyor  knew  what  was  going  to  be  done, 
and  he  therefore  ought  to  have  proceedea 
under  s.  150.  The  intention  of  the  Act  was 
that  when  a  plan  had  been  sent  in  to  the 
surveyor,  a  notice  of  objection  under  s.  160 
should  be  a  condition  precedent  to  proceed- 
ings under  s.  153.  On  March  20tn,  1906, 
the  work  was  actually  being  carried  out 
under  the  appellant's  supervision.  Sec- 
tion 150  was  intended  to  obviate  the  hard- 
ship that  would  fall  upon  a  builder  who 
was  allowed  bv  the  surveyor  to  continue  to 
build  after  it  nad  come  to  the  surveyor's 
knowledge  that  the  builder  proposed  to  carry 
out  the  work  in  a  way  considered  by  the 
surveyor  to  be  a  contravention  of  the  Act. 

Avory  was  not  called  on  to  reply. 
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Alvebstone,  L.C.J.— The  sommonB  in 
this  case  was  taken  out  under  s.  153  (1)  of 
the  London  Building  Act,  1894,  in  respect 
of  an  alleged  contravention  of  the  Act  by 
the  builder.  The  magistrate  has  thought 
that  the  fact  that  no  notice  of  objection  bad 
been  given  under  a.  150  was  a  bar  to  the 
pr«»nt  proceedings,  and  that  he  had  no 
lurtsdiction  to  entertain  this  sammona 
That  decision  was  wrong  and  arose  from  a 
misapprehension  as  to  the  rights  conferred 
by  s.  150,  and  as  to  the  duties  of  the  builder 
under  the  other  sections  of  the  Act  I  shall 
assume,  for  this  purpose,  that  the  appellant 
knew  when  he  got  the  fresh  plan  what  the 
respondent  was  doing.  Whetber  the  fresh 
plan  shows  four  buildings  and  not  one,  and 
s.  75  of  the  Act  does  not  apply,  nor  any 
section  at  all,  is  a  matter  for  the  magis- 
trate to  investigate.  Section  75  provides: 
"Except  as  in  this  section  provided,  no 
building  of  the  warehouse  class  shall  extend 
to  more  than  250,000  cubic  feet  unless 
divided  by  party  walls  in  such  manner  that 
no  division  thereof  extend  to  more  than 
250,000  cubic  feet.  No  addition  shall  be 
made  to  any  building  of  the  warehouse 
class,  or  to  any  division  thereof,  so  that  the 
cubical  extent  of  any  such  building  or  divi* 
sion  shall  exceed  250,000  cubic  feet"  The 
power  of  the  surveyor  under  s.  150  to  give 
before  the  work  is  carried  out  a  notice  of 
objection,  subiect  to  appeal,  has  nothing 
to  do  with  the  protection  of  the  public 
or  the  rights  given  to  the  local  autho- 
rity, through  their  surveyor,  in  respect 
of  a  contravention  which  is  in  fact  being 
committed  during  the  construction  of  the 
works.  If  that  were  so,  the  plan  might  be 
perfectly  in  order  so  that  there  could  be  no 
objection  under  s.  150,  and  it  might  be  said 
that  because  no  proceeding  had  been  taken 
under  s.  150,  no  notice  of  irregularity  could 
be  served  under  s.  151  in  reference  to  what 
was  being  done.  I  am  of  oninion  that  the 
faUure  to  give  notice  of  objection  under 
s.  150  is  no  bar  to  these  proceedings,  and 
the  case  must  go  back  to  tne  magistrate  to 
be  considered  on  the  merits. 

Daslino  and  Philliicobs,  JJ.,  concurred. 
Appeal  (Mowed  and  ease  renUUed. 

Solicitor  for  the  appellant:  Sei^r  Berry. 
Solicitor  for  the  respondent :  W.  TyndaJe 
Moore. 
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April  15,  16,  1907. 

(Before  Darling  and  PniLLiMoitE,  JJ.) 

Goodwin  v.  Sale. 

Public  health  —  Licensed  slaughter-hoaee 
—Continuous  user — Personal  licence — 
Licence  for  premises— Towns  Improve- 
ment Clauses  Act,  1847  (10  &  11  Vict, 
c.  34),  ss.  125, 126. 

The  appellant  was  convicted  of  having  used 
premises  as  a  slaughter-house  Ufithout 
having  obtained  a  licence  from  the  urban 
sanitary  authority  in  the  following  cir- 
cumstances. A  licence  had  been  granted 
in  1874  to  one  Henry  Smith  to  slaughter 
animals  on  the  premises  in  question. 
Smith  died  in  1881,  but  the  premises 
continued  to  be  used  by  his  widow  a«  a 
slaughter-house  till  1898,  and  were 
occanonally  so  used  by  her  bettoeen 
1898  a,nd  1906,  when  they  were  let  to 
the  appellant.  It  was  contended  by  the 
appellant  that  by  virtue  of  the  licence 
which  had  been  granted  to  Smith  under 
s,  125  of  the  Towns  Improvement 
Clauses  Actj  1847,  the  premises  were  a 
new  slaughter-house  within  the  meaning 
ofss,  \2band  126,  and  that^  therefore^  the 
premises  remained  a  licensed  slaughter- 
house, whether  continuously  used  as 
such  or  not,  and  that  the  licence  was 
not  a  personal  licence  to  Smith  only, 
but  enured  for  the  benefit  of  successive 
occupiers. 

Held,  that  Smith's  licence  died  with  him, 
and  that  on  his  death  the  premises 
cecued  to  be  licensed  and  that  therefore 
the  appella/nt  had  been   rightly   con- 


Case  stated  by  two  justices  for  the  borough 
of  Leominster. 

(1)  At  a  petty  sessions  of  the  peace  holden 
in  and  for  the  borough  of  Leominster,  on 
Thursday,  the  1 1th  day  of  October,  1906, 
before  us,  the  undersigned  Octavius 
Edwards  and  Michael  John  Ellwood.  being 
two  of  the  justices  acting  in  and  for  the 
said  borough,  Charles  Goodwin  ^the  above- 
named  appellant)  was  charged  oy  William 
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Thomas  Sale  (the  above-named  respondent), 
in  and  bv  a  certain  information  for  that  he, 
the  said  Charles  Gk>odwiD,  of  Draper's 
Lane,  in  the  said  borough,  butcher,  on  the 
24th  day  of  September.  1906,  at  premises  in 
Westbury  Street,  in  the  borough  of  Leo- 
minster, within  the  district  of  the  Leominster 
urban  sanitary  authority,  unlawfully  did 
use  a  certain  place,  to  wit,  a  stable,  building 
or  shed,  such  premises  being  in  Westbury 
Street  aforesaid,  but  unnumbered,  as  a 
slaughter-house,  by  slaughtering  therein  a 
sheep  without  having  first  obtained  a  licence 
from  the  corporation  of  Leominster,  being 
the  urban  sanitary  authority  for  the  said  dis- 
trict, authorising  him  to  use  the  said  stable, 
buildine  or  shed  as  a  slaughter-house,  the 
said  stable^  building  or  shed  not  then  beiuff 
a  place  which  had  oeen  used  and  occupied 
as  a  slaughter-house  at  the  time  of  and 
continuously  since  the  p^uBsing  of  the  Public 
Health  Act,  1875,  contrary  to  the  provisions 
of  the  Towns  Improvement  Clauses  Act, 
1847,  and  the  Public  Health  Act,  1875,  in 
such  case  made  and  provided,  and  the  said 
parties  respectively  being  then  present  the 
said  charge  and  the  evidence  both  in  sup- 
port thereof  and  against  the  same  were 
duly  heard  by  us,  and  upon  such  hearing 
we  ac^udged  that  the  appelhint  w&s  guilty 
of  the  offence  charged  in  the  said  informa- 
tion and  fined  him  10«.,  but  made  no  order 
as  to  costs. 

(2)  The  said  prosecution  was  instituted 
by  the  respondent  acting  in  his  capacity  as 
town  clerk  for  the  boroug[h  of  Leominster 
in  pursuance  of  a  resolution  of  the  urbein 
sanitary  committee  of  the  town  council  of 
the  said  borough,  acting  as  the  sanitary 
authority  for  the  said  borough,  passed  on 
the  14th  day  of  September,  1906,  and  con- 
firmed by  resolution  of  the  said  council  at  a 
meeting  thereof  held  on  the  2nd  day  of 
October,  1906. 

The  following  facts  were  proved  at  the 
hearing  of  the  said  complaint  to  our  satis- 
faction, or  were  admitted,  that  is  to  say : 

(3)  That  under  s.  12  of  the  Local  Govern-, 
ment  Act,  1858,  by  a  resolution  of  the 
Leominster  Town  Council  at  a  meeting 
held  on  the  21st  day  of  December,  1865, 
the  Local  Government  Act,  1858,  was 
adopted  so  far  as  regards  the  borough  of 
Leominster  and  this  resolution  was  duly 
published  in  the  London  Gazette  and  came 
into  operation  on  the  9th  day  of  April,  1866, 
and  thereby  on  that  date  the  Local  Govern- 
ment Act,  1858,  became  the  special  Act 
referred  to  in  s.  126  of  the  Towns  Improve- 
ment Clauses  Act,  1847,  so  far  as  regards 
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the  urban  sanitary  district  of  the  borough 
of  Leominster. 

(4)  That  no  bvelaws  affecting  the  oues- 
tions  raised  by  this  special  case  have  been 
made  by  the  Leominster  urban  authority. 

(5)  That  on  the  7th  da^  of  April,  1874, 
there  was  granted  by  the  Leominster  Town 
Council,  being  the  urban  sanitary  authority 
for  the  borouffh  of  Leominster,  to  one 
Henry  Smith,  of  Draper's  Lane,  butcher,  a 
licence  to  slaughter  animals  on  the  said 
premises  in  Westbury  Street,  mentioned  in 
the  said  information. 

(6)  That  on  the  said  7th  day  of  April, 
1874,  the  said  premises  were  duly  registered 
as  a  slaughter-house  in  the  books  of  the 
said  cOTDoration  kept  for  that  purpose. 

(7)  That  the  said  Henr^  Smith  carried  on 
business  as  a  butcher  in  Draper's  Lane, 
Leominster,  and  used  the  said  slaughter- 
house in  connection  therewith  untu  his 
death  on  May  26th,  1881. 

(8)  That  after  the  death  of  the  said 
Henry  Smith,  the  said  slaughter-house 
became  the  property  of  his  widow,  Ann 
Smith,  who  continued  to  carry  on  business 
as  a  butcher  in  Draper's  Lane  for  several 
years,  and  who  used  the  said  premises  in 
Westbury  Street  as  a  slaughter-house  in 
connection  therewith. 

(9)  That  the  said  slaughter-houpe  was 
continuously  used  as  such  until  the  year 
1898. 

(10)  That  some  time  i)reviously  to  the 
year  1898  the  said  shop  in  Draper's  Lane 
was  discontinued  to  be  used  as  a  butcher's 
shop  and  was  not  again  used  as  such  until 
the  same,  together  with  the  said  premises 
in  Westbury  Street,  were  let  to  the  appellant 
on  24th  June,  1906. 

(11)  That  between  the  date  when  the  last 
tenant  (one  Thomas  Smith)  gave  up  the 
said  slaughter-house  and  the  24th  June, 
1906,  the  said  premises  in  Westbury  Street 
were  in  the  occupation  of  tbe  said  Ann 
Smith. 

(12)  That  the  said  premises  consist  of  a 
coach  house  next  the  street  with  a  lean-to 
roof  and  a  separate  entrance  from  Westbury 
Street  This  part  of  the  premises  is  used 
as  a  coach  house  and  has  not  been  used  as 
a  slaughter-house  or  for  any  purpose  con- 
nected therewith.  The  rest  of  the  premises 
has  one  entrance,  also  from  Westbury 
Street,  and  is  divided  into  three  compart- 
ments. The  first  compartment  is  used  as  a 
stable,  one  of  the  remaining  two  comnart- 
ments  contains  a  windlass,  rojies,  and  all 
other  appliances  reauired  for  the  purpose  of 
slaughtering  animals,  and  the  third  com- 
partment contains   a    furnace   and    boiler 
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appropriate  for  use  in  connection  with  the 
slaughtering  compartment 

(13)  That  the  portion  of  the  premises 
fitted  up  as  a  slaughter-house  as  aforesaid 
had  not  been  used  for  any  other  purpose 
than  that  of  a  slaughter-house  since  1898. 

(14)  That  the  said  Ann  Smith  has  since 
the  year  1898  carried  on  business  as  a 
farmer  and  has  used  the  said  premises  for 
her  own  convenience  to  slaughter  and  dress 
sheep  and  lambs  and  to  dress  pigs.  The 
pics  were  not  slaughtered  there. 

That  two  bacon  pigs  were  dressed  in  the 
said  premises  every  year  and  from  three  to 
six  sheep  or  lamos  were  slaughtered  and 
dressed  there  every  year.  The  said  Ann 
Smith  sold  the  surplus  meat  which  she  did 
not  require  for  her  own  consumption  to 
various  residents  in  the  town  of  Leominster. 

The  sanitary  inspector  for  the  said 
borough  had  no  knowledge  that  the  above- 
mentioned  slaughtering  and  dressing  were 
being  carried  on  upon  the  said  premises. 

(15)  That  on  the  24th  day  of  September, 
1906,  one  sheep  was  slau^j^htered  by  the 
appellant  on  the  said  premises^  which  was 
the  alleged  offence  charged  in  the  informa- 
tion. 

(16)  It  was  contended  on  the  part  of  the 
respondent  that  the  said  licence  granted  to 
the  said  Henry  Smith  as  aforesaid,  was  a 

Eersonal  licence  only  and  was  determined 
y  his  death  on  the  26th  May,  1881,  and 
was  not  a  licence  which  continued  after  his 
death  to  be  attached  to  the  premises  so  as 
to  protect  their  user  as  a  slaughter-house 
by  the  appellant,  and  therefore  that  the 
appellant  at  the  time  of  his  slaughtering 
the  said  sheep  mentioned  in  paragraph  15 
hereof^  was  not  a  '*  j)erson  who  had  obtained 
such  licence  "  within  the  meaning  of  s.  126 
of  the  Towns  Improvement  Clauses  Act, 
1847,  and  further,  that  the  appellant,  not 
being  a  ^rson  licensed  as  aforesaid  within 
the  meaning  of  the  said  section,  had  failed 
to  prove  that  the  said  premises  had  been 
continuously  used  as  a  slaughter-house 
since  the  coming  into  force  of  the  Public 
Health  Act,  1875,  or  of  the  Local  Qovern- 
ment  Act,  1858  (whichever  of  the  two  might 
be  the  material  Act  for  this  purpose),  and 
that  the  user  of  tlie  said  slaughter-house 
since  the  year  1898  down  to  the  date  of  the 
commission  of  the  said  alleged  offence  as 
proved  before  us,  did  not  amount  to  a  con- 
tinuous user  of  the  same  within  the  mean- 
ing of  the  said  section,  and  that  the 
appellant  had  therefore  committed  the 
otfence  alleged  in  the  said  infonnation. 

(17)  It  was  contended  on  the  part  of  the 
appellant  that  there  are   two   classes   of 
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slaoghter-houses  contemplated  by  the  said 
8.  126  of  the  Towns  Improvement  Clauses 
Act,  1847,  namely,  old  slaughter-houses  in 
use  at  the  time  of  tne  adoption  of  the  special 
Act,  namely,  the  9th  day  of  April,  1866, 
which  are  required  to  be  registered,  and 
new  slaughter-nouses  under  licences  granted 
since  the  adoption  of  the  special  Act,  namely, 
the  9th  day  of  April,  1866,  which  are  required 
to  be  licensed,  and  that  the  said  premises 
in  Westbury  Street  were  by  virtue  of  the 
grant  of  the  said  licence  to  the  said  Henry 
Bmith  as  aforesaid,  within  the  second  class 
of  slaughter-houses  above  mentioned,  and 
that  the  licence  so  granted  as  aforesaid  was 
not  a  personal  licence  granted  to  the  said 
'Henry  Bmith  only,  but  was  a  licence  ^ranted 
to  the  said  premises  which  enured  after  the 
death  of  the  said  Henry  Smith  for  the 
benefit  of  successive  occupiers  of  the  said 
premises,  and  that  the  appellant  being  the 
last  of  such  successive  occupiers  was,  on 
the  date  of  the  commission  of  the  alleged 
offence,  a  person  duly  licensed  within  the 
meaning  of  the  said  s.  126  of  the  Towns 
Improvement  Clauses  Act,  1847,  and  fur- 
ther, that  the  words  in  the  said  section 
"  continued  to  be  used  "  are  only  applicable 
to  the  first  class  of  old  or  registered 
slaughter-houses,  of  which  the  premises  in 
question  were  not  one,  and  tnat  it  was 
therefore  unnecessary  for  the  appellant  to 

Erove  that  his  new  or  licensed  slaughter- 
ouse  had  been  in  fact  continuously  used 
and  that  the  facts  proved  in  this  case  do 
not  constitute  any  offence  within  the  said 
section. 

(18)  We  were  of  opinion  that  the  licence 
to  the  said  Henry  Smith  was  a  personal 
one  only  and  ceased  at  his  death,  and  did 
not  enure  for  the  benefit  of  successive 
occupiers  of  the  said  premises  in  per- 
petuity after  his  decease,  and  that  this  case 
fell  within  that  portion  of  the  said  section 
which  requires  premises  to  have  been  con- 
tinuously used  as  a  slaughter-house  since 
the  adoption  of  the  said  special  Act  or  since 
the  Public  Health  Act,  1875  (whichever  of 
these  two  Acts  may  be  the  material  Act  for 
this  purpose)  and  that  the  said  premises 
had  not  in  fact  been  so  continuously  used 
as  a  slaughter-house,  as  contemplated  by 
the  Act,  smoe  1898,  and  we  thereupon  gave 
judgment  against  the  appellant  as  aforesaid, 
but  the  appellant  questions  the  proceeding 
on  the  grounds  set  forth  in  paragraph  17  of 
this  special  case. 

(19)  And  hereupon  the  judgment  of  this 
honourable  court  is  requested  as  to  whether 
we,  the  said  justices,  were  correct  in  point 
of  law  in  our  determination  as  aforesaid, 
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and,  if  not,  as  to  what  should  be  done  or 
ordered  by  the  said  court  in  the  premises. 

Given  under  our  hands  and  seals  this  23rd 
day  of  November,  1906. 

(Signed)       Octavius  Edwabds. 
M.  J.  Ellwood. 

The  Towns  Improvement  Clauses  Act, 
1847,  s.  126,  provides  :  "The  commissioners 
may  license  such  slaughter-houses  and 
knackers'  yards  as  thev  from  time  to  time 
think  proper  for  slaughtering  cattle  within 
the  limits  of  the  special  Act'^ 

Section  126  ])rovides  :  "  Noplace  shall  be 
used  or  occupied  as  a  slaugnter-house  or 
knacker's  yard  within  Che  said  limits  which 
was  not  in  such  use  and  occupation  at  the 
time  of  the  passing  of  the  special  Act,  and 
has  so  continued  ever  since,  unless  and 
until  a  licence  for  the  erection  thereof,  or 
for  the  use  and  occupation  thereof  as  a 
slaughter-house  or  knacker's  ^ard,  has 
been  obtained  from  the  commissioners ; 
and  every  person  who,  without  having  first 
obtained  such  licence  as  aforesaid,  uses  as  a 
slau£[hter-hou8e  or  knacker's  yard  any  place 
within  the  said  limits  not  used  i|s  such  at 
the  passing  of  the  special  Act  and  so  con- 
tinued to  be  used  ever  since,  snail  for  each 
offence  be  liable  to  a  penalty  not  exceeding 
five  pounds,  and  a  like  penalty  for  every 
day  after  the  conviction  for  such  offence 
upon  which  the  said  offence  is  continued." 

The  Local  Government  Act,  1858.  s.  45 
(since  repealed  by  the  Public  Health  Act. 
1876,  s.  343),  provided :  "  The  provisions  of 
the  Towns  Improvement  Clauses  Act,  1847 
.  .  .  with  respect  to  slaughter-houses  .  .  . 
shall  be  incorporated  with  this  Act  .  .  ." 

The  Public  Health  Act,  1876,  s.  169,  pro- 
vides :  "  Any  urban  authority  may,  if  they 
think  fit,  provide  slaughter-houses,  and  they 
shall  make  byelaws  with  respect  to  the 
management  and  charges  for  the  use  of  any 
slaughter-houses  so  provided. 

"  For  the  purpose  of  enabling  any  urban 
authority  to  ref^ulate  slaughter-houses 
within  their  district  the  provisions  of  the 
Towns  Improvement  Clauses  Act  1847,  with 
respect  to  slaughter-houses  shall  be  incorpo- 
rated with  this  Act 

'*  Nothing  in  this  section  shall  prejudice 
or  affect  any  rights  powers  or  privileges  of 
any  persons  incorporated  by  any  local  Act 
passed  before  the  passing  of  the  Public 
Health  Act,  1848,  for  the  purpase  of  making 
and  maintaining  slaughter-houses." 

The  Public  Health  Acts  Amendment 
Act,  1890,  s.  29,  provides :  '*  Licences 
granted  after  the  adoption  of  this  part  of 
this  Act  for  the  use  ana  occupation  of  places 
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as  slaughter-houaes  shall  bo  in  force  for 
such  time  or  times  only,  not  being  less  than 
twelve  months,  as  the  urban  authority  shall 
think  fit  to  specify  in  such  licences." 

Section  30  (1)  provides  :  "  Upon  any 
change  of  occupation  of  anjr  building  within 
an  urban  sanitary  district  registered  or 
licensed  for  use  and  used  as  a  slaughter- 
house, the  person  thereupon  becoming  the 
occupier  or  joint  occupier  shall  give  notice 
in  writing  of  the  change  of  occupation  to 
the  inspector  of  nuisances.** 

BailhacJu^  for  the  appellant. — Continuous 
user  is  not  necessary  in  the  case  of  new 
slaughter-houses  licensed  under  the  Act  of 
1847.  It  is  the  place  and  not  the  person 
that  is  licensed,  and  the  licence  enures  for 
ever  for  the  benefit  of  successive  occupiers. 
Section  29  of  the  Public  Health  Acts 
Amendment  Act,  1890,  for  the  first  time 
gave  power  to  an  urban  authority  to  grant 
licences  for  limited  periods,  and  s.  30  snows 
that  the  licence  is  connected  with  the 
premises  and  not  with  the  occupier. 

J.  B,  Matthews,  for  the  respondent. — 
Section  30,  which  nas  iust  been  referred  to, 
was  necessitated  by  the  preceding  section 
which  was  creating  a  new  class  of  licences. 
If  the  appellant's  contention  is  correct,  new 
slaughter-nouses  licensed  under  the  Act  of 
1847  are  not  subject  to  any  condition  as  to 
continuous  user,  and  are,  therefore,  in  a 
better  position  than  the  old  slaughter- 
houses. That  is  somewhat  extraordinary,  for 
the  Act  appears  to  have  been  indulgent  to 
vested  interests.  Smith's  licence  was  at  the 
utmost  a  licence  for  his  lifetime.  [He  was 
stopped  by  the  court] 

BaUhache,  in  reply.— The  licence  is  not 

Personal  so  as  to  come  to  an  end  on  the 
eath  of  the  licensee.  It  Lb  obvious  that 
the  licensee,  during  his  lifetime,  does  not 
carrv  with  him  from  place  to  place  the  right 
to  slaughter.  It  is  to  be  observed  that  there 
IB  no  provision  for  renewal.  Section  30  of 
the  Act  of  1890  necessarily  implies  that  an 
occupier  of  a  licensed  slaughter-hoUse  is  de 
facto  entitled,  during  the  period  for  which 
the  licence  was  granted,  to  use  the  premises 
as  a  slaughter-house  on  giving  notice  to  the 
inspector  of  nuisances.  The  period  for 
which  the  licence  was  granted  under  the 
Act  of  1847  was  unlimited. 

Dablino,  J.— This  appeal  must  be  dis- 
missed and  the  conviction  must  stand.  It 
appears  that  this  place  where  the  appellant 
slaughtered  a  sheep  had  formerlv  been  a 
slaughter-house.  It  was  used  as  a  slaughter- 
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house  by  virtue  of  a  licence  which  was 
granted  on  April  7th,  1874,  to  one  Henry 
Smith,  and  that  is  stated  in  the  case  to  have 
been  a  licence  granted  to  him  ^'  to  slau^ter 
animals  on  the  said  premises  in  Westbary 
Street  mentioned  in  the  said  information. 
It  is  further  stated  that  Henry  Smith 
carried  on  business  as  a  butcher  in  Draper's 
Lane,  Leominster,  and  used  the  slaughter- 
house in  connection  therewiUi  until  his 
death  on  May  26th,  1881,  and  that  after  his 
death  his  widow  carried  on  the  business, 
and  no  doubt  she  occasionally  had  an 
animal  slaughtered  in  that  place.  The 
appellant  had  nothing  to  do  with  the  pre- 
mises till  they  were  let  to  him  in  1906.  He 
has  obtained  no  licence  to  slaughter  animals* 
in  that  place,  or,  so  far  as  I  know,  anywhere 
else,  but  he  contends  that  because  Henry 
Smith  obtained  a  licence  for  that  place  in 
1874  anyone  who  comes  into  pojssession  of 
the  premises  at  any  time  is  entitled,  with- 
out any  licence  to  himself  or  any  further 
licence,  to  slaughter  animals  there.  I  think 
that  that  contention  is  unfounded.  The 
appellant  relies  on  the  Towns  Improvement 
Clauses  Act,  1847,  and  it  would  appear 
from  that  Act  that  there  were  thencefor- 
ward two  classes  of  slaughter-houses,  those 
which  existed  before  the  Act  was  applied  to 
any  borough,  and  which  were  to  remain 
slaughter-houses  if  they  were  continuously 
used  thereafter,  and  certain  other  new 
slaughter-houses  which  became  slaughter- 
houses because  they  were  licensed,  or  P^^e 
were  licensed  to  slaughter  there.  Tnis 
place  belongs  to  the  latter  class,  to  which 
I  do  not  think  that  the  question  of  continu- 
ous user  applies.  Therefore  the  appellant's 
contention  must  amount  to  this,  that 
whereas  the  old  slaughter-houses  lost  their 
rights  if  not  continuously  used,  this  one, 
having  received  a  licence  in  1874,  would 
never  require  a  licence  axain,  bat  was  im- 
pressed indelibly  with  the  character  of  a 
slaughter-house,  so  that  anyone  who  was  in 
possession  of  it  at  any  time,  no  matter  how 
long  after  1874,  would  be  licensed  to 
slaughter  animals  there  and  be  justified  in 
doing  so.  That  involves  the  absurdity 
pointed  out  by  Mr.  Matthews^  and  it  in- 
volves this  further  absurdity  that  every 
place  licensed  to  anybody  to  slaufhter 
cattle  after  1847  would  become  a  slau^ter- 
house  for  ever,  subject  only  to  the  limita- 
tions, if  any,  imposed  by  the  Public  Health 
Acts  Amendment  Act,  1890.  I  do  not 
think,  however,  that  the  Act  of  1890  applies. 
This  was  a  licence  to  Henry  Smitii  to 
slaughter  animals  in  this  particular  phice, 
and  on  his  death  the  licence  granted  to 
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him  died  with  him.  It  did  not  pa^s  to  his 
widow,  it  did  not  pass  to  anybody,  and  if  it 
was  desired  again  to  slaughter  animals 
there  a  new  licence  would  have  had  to  be 
obtained.  The  licence  was  not  a  licence  at 
all  when  the  person  to  whom  it  had  been 
granted  died,  and  therefore  all  these  com- 
plications as  to  the  application  of  statutes 
are  beside  the  question,  because  they  have 
no  application  to  premises  which  had  been 
licensed,  but  whicn  had  lost  their  licence, 
and  after  Henry  Smith's  death  were  no 
longer  licensed  for  the  slaughtering  of 
cattle. 

Phillimore,  J.  —  I  am  of  the  same 
opinion.  This  licence  was  granted  in  1874, 
and  is  stated  by  the  case  to  have  been  a 
licence  to  Henry  Smith  to  slaughter  animals 
on  the  premises  in  question.    I  do  not  ex- 

Ercss  mv  opinion  on  the  form  of  the  licence, 
ut  I  thiuK  it  correctly  expresses  the  way 
in  which  the  licence  had  been  granted.  We 
have  nothing  to  do  with  the  old  slaughter- 
houses, in  respect  of  which  vested  rights 
attached,  and  we  have  not.  therefore,  to 
deal  with  continuous  user.  We  have  to  say 
what  is  the  effect  of  the  licence  granted  in 
1874.  It  was  granted  under  the  Towns 
Improvement  Clauses  Act,  1847,  connected 
witB  the  Local  Qoveniment  Act,  1858. 
There  are  expressions  in  the  Towns  Im- 
provement Clauses  Act,  1847,  which  point 
to  a  licence  for  a  place,  but  I  agree 
with  Mr.  MatthewB  that  there  are  in  law 
no  other  instances  in  which  places  are 
licensed,  but  persons  may  be  licensed,  and 
tiiere  may  be  licences  to  persons  to  act  only 
in  particular  places.  I  nave  come  to  the 
conclusion  that  s.  125  of  the  Towns  Im- 
provement Clauses  Act,  1847,  enables  the 
authority  of  the  town  to  license  a  person  to 
slaughter  in  a  place,  and  he  cannot  slaughter 
elsewhere,  ana  nobody  but  himself  and  his 
servants  can  slaughter  there.  I  am  assisted 
to  that  conclusion  by  the  language  of  ss.  129, 
130,  of  the  Towns  Improvement  Clauses 
Acl^  1847.  Section  129  contemplates  two 
or  more  licensees  in  one  licensed  place,  and 
if  the  argument  for  the  appellant  was  right 
that  would  be  quite  unnecessary  as  the 
place  would  be  licensed,  perhaps  in  the 
name  of  one  man,  and  then  anybody 
could  contemporaneously  or  subsequently 
slaughter  tiiere.  On  the  ground  of  the 
construction  of  ss.  129,  130,  supported  by 
general  principles  of  law,  1  have  come  to  the 
conclusion  that  this  was  a  licence  to  an 
individual  to  slaughter  in  a  particular  place, 
and  it  is  necessary  that  both  conditions 
should  be  satisfied.    A  good  point  is  made 


71  J.  P.  303. 

by  Mr.  Bailhache  on  ss.  29, 30,  of  the  Public 
Health  Acts  Amendment  Act,  1890,  and 
no  doubt  s.  30  does  afford  him  an  argument. 
It  may  be  that  the  effect  of  the  Act  of 
1890  is  to  create  places  which  are  licensed, 
and  that  with  regard  to  licences  granted 
since  1890,  if  care  is  not  taken  in  their 
drafting,  they  may  operate  to  license  a  place 
and  not  simply  a  person,  but  it  is  not  neces- 
sary to  decide  tnat.  If  such  difficulties 
arise  under  s.  30,  they  are  not  a  strong 
enough  reason  to  lead  me  to  a  different 
construction  of  the  Act  of  1847.  It  is 
familiar  to  us  that  vested  interests  may 
grow  up.  and  the  places  in  which  people 
are  entitled  to  do  thin(|^  get  a  position  of 
their  own  in  public  estimation  auite  apart 
from  the  position  of  the  people  who  do 
things  in  them,  and  it  may  be  that  the 
statute  has  adopted  popular  language  in 
s.  30.  But  I  agree  tnat  this  was  only  a 
licence  to  Henry  Smith  to  slaughter  in  this 
particular  place,  and  though  the  place  re- 
mains, the  man  being  gone,  the  licence 
has  dropped,  aud  therefore  the  conviction 
was  right. 

AjypecU  dismissed. 

Solicitors  for  the  appellant :  G.  and  A. 
Marshall,  for  Henry  J.  Southall,  Leominster. 

Solicitors  for  the  respondent:  Andrews, 
Fawcus  &  Co.,  for  W.  T.  Sale,  Leominster. 
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April  22,  1907. 

(Before  Alvbrstone,  L.C.J.,  Darlino  and 
Phillimore,  JJ.) 

Western  v,  Kensington   Assessment 
Committee. 

Rating  —  Metropolis  —  Maximum  rate  of 
deductions— Houses  or  buildings  let 
out  in  separate  tenements— Valuation 
(Metropolis)  Act,  1869  (32  &  33  Vict 
c.  67),  3rd  Schedule. 

The  expression  "  fuyases  or  buildings  let  out 
in  separate  tenements  "  in  the  footnote  to 
the  Third  Schedule  to  the  VaXwition 
{Metropolis)  Acty  im^^  includes  houses 
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or  buildings  let  out  in  separate  rate- 
able hereditaments^  so  a^  to  exclude  the 
anplication  of  the  maximum  rate  of 
deductions^  JUced  by  that  Schedule,  for 
calculating  rateoMe  value  from  gross 
value. 


Case  stated  by  the  court  of  quarter  ses- 
sions for  the  county  of  London. 

1.  This  was  an  apfjeal  preferred  by  Edward 
Young  Western  at  the  London  Quarter 
Sessions  in  respect  of  rateable  values  deter- 
mined by  the  respondents. 

2.  After  hearmg  the  parties  and  the  evi- 
dence adduced  by  them  the  court  of  quarter 
sessions  for  the  county  of  London,  sitting 
at  Clerkenwell  in  the  said  county,  on  the 
29th  day  of  October,  1906,  dismissed  the 
said  appeal  with  costs. 

3.  The  appellant  is  the  owner  of  two 
blocks  or  buildings  numbered  respectively, 
101—103,  and  107—109,  Ladbroke  Grove, 
in  the  Hoyal  borough  of  Kensington,  in  the 
county  of  London. 

4.  TheblocknumberedlOl— 103,  Ladbroke 
Grove,  consists  of  two  shops  on  the  ground 
floor,  a  flat  on  the  first  floor  extending  over 
both  shops,  and  two  similar  flats  on  the 
second  ana  third  floors.  Each  shop  con- 
sists of  one  room  with  yard  and  small 
offices  in  the  rear  and  abasement.  Each 
flat  consists  of  a  suite  of  rooms  reached  by 
a  common  staircase.  The  staircase  is  ap- 
proached from  the  street  bv  a  passage-way 
at  the  side  of  one  of  the  sho^.  Each  flat 
has  its  own  outer  door  opening  on  to  the 

'  staircase.  The  passage-way  has  a  door 
opening  on  to  the  street.  The  block  origi- 
nally consisted  of  two  private  dwelling- 
houses,  which  have  been  converted  as  above. 
The  two  shop  and  three  flats  are  five 
separate  rateable  hereditaments.  The  block 
and  building  numbered  107—109,  Ladbroke 
Grove,  is  similar  to  the  block  numbered 
101—103. 

5.  In  May,  1905,  the  valuation  committee 
for  the  borough  of  Kensington  made  and 
signed  a  new  valuation  list  for  the  parish  of 
Kensington.  In  such  valuation  list  the  said 
two  blocks  were  mentioned  as  ten  rateable 
hereditaments  numbered  1134—1138  inclu- 
sive, and  1140— 1144  inclusive. 

6.  A  copy  of  the  material  entries  in  the 
said  list  so  far  as  relates  to  the  said  ten  here- 
ditaments and  the  respective  rateable  values 
claimed  by  the  appellant  is  contained  in  the 
schedule  hereto. 
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7.  The  appellant  duly  made  objection  to 
the  said  valuation  list,  sLskins;  that  the  gross 
and  rateable  values  might  be  altered,  but 
not  asking  that  the  classes  should  be  altered. 
The  appeliant  duly  appeared  in  support  of 
such  objection  before  the  respondent 
assessment  committee  on  the  14th  Sep- 
tember, 1905. 

8.  The  respondent  assessment  committee 
altered  the  gross  and  rateable  values  of 
some  of  the  said  hereditaments  as  shown  in 
the  schedule  hereto.  The  respondent 
assessment  committee  arrived  at  tne  rate- 
able values  hy  making  deductions  from  the 
gross  values  in  accordance  with  the  maxi- 
mum fixed  by  the  Third  Schedule  to  the 
Valuation  (Metropolb)  Act,  1869. 

9.  The  appellant  has  not  appealed  against 
the  said  decision  of  the  assessment  com- 
mittee so  far  as  regards  the  gross  values 
of  the  said  hereditaments.  But  the  appel- 
lant duly  appealed  to  the  court  of  quarter 
sessions  for  the  county  of  London  against 
the  said  decision  so  far  as  regards  the  rate- 
able values  of  the  said  hereditaments,  and 
claimed  that  the  total  rateable  values  of 
the  said  ten  hereditaments  should  be  re- 
duced to  £288. 

10.  The  probable  annual  average  cost  of 
repairs,  insurance  and  other  expenses  neces- 
sary to  maintain  the  said  ten  hereditaments 
in  a  state  to  command  their  rents  is,  for 
the  purpose  of  this  case  only,  admitted  to 
be  at  least  £140. 

11.  If  the  deductions  to  be  made  from 
the  respective  gross  values  in  order  to 
ascertain  the  rateable  values  are  determined 
by  the  rule  mentioned  in  the  footnote  to 
the  Third  Schedule  to  the  Valuation 
(Metropolis)  Act,  1869,  then  the  respective 
rateable  values  of  the  said  ten  heredita- 
ments ought  to  be  the  value  shown  in  the 
last  column  of  the  schedule  hereto. 

12.  The  appellant,  by  his  counsel,  argued 
before  us  (l)  that  each  of  the  said  two 
blocks  or  buildings  let  out  in  separate  shops 
and  flats  is  a  house  or  building  let  out  m 
separate  tenements  within  the  meaning  of 
the  footnote  to  the  Third  Schedule  to  the 
Valuation  (Metropolis)  Act,  1869 ;  (2)  that 
the  maximum  percentage  or  rate  of  deduc- 
tion to  be  made  from  the  gross  value  in 
calculating  the  rateable  value  under  s.  52 
and  the  second  column  of  the  Third  Sche- 
dule to  the  said  Act  is  not  applicable  to  the 
said  ten  hereditaments,  but  the  amount  of 
deductions  should  be  determined  under  the 
footnote  to  the  Third  Schedule  according 
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to  the  circumstances  and  the  general  prin- 
ciples of  law. 

13.  The  respondent  assessment  committee, 
by  their  counsel,  argued  before  us : 

(1)  That  the  said  two  blocks  or  buildings 
let  out  in  separate  shops  and  flats  are  not 
houses  or  buildings  let  out  in  separate 
tenements  within  the  meaning  of  the  foot- 
note to  the  Third  Schedule  to  the  Valuation 
(Metropolis)  Act,  1860 ; 

(2)  That  if  the  said  hereditaments  are 
within  the  said  footnote,  the  effect  of  that 
footnote  is  to  take  the  said  hereditaments 
out  of  classes  2  and  3  and  place  them  in 
class  11,  and  that,  therefore,  the  appellant 
had  no  right  of  appeal  because  he  did 
not  object  to  the  classes  specified  in  the 
said  list  before  the  respondent  assessment 
committee. 

14.  ,And  whereas  we,  the  said  court,  being 
of  opinion  that  in  point  of  law  blocks  or 
buildings  let  out  in  separate  flats  such  as 
the  appellant's  property,  are  not  houses  or 
buildings  let  out  in  separate  tenements 
within  the  meaning  of  the  footnote  to  the 
Third  Schedule  to  the  Valuation  (Metro- 
polis) Act,  1869j  and  being  further  of 
opinion  that  in  point  of  law  the  effect  of  the 
said  footnote  is  to  transfer  to  classes  9, 10 
or  11,  the  property  referred  to  in  the  said 
footnote.  Old  adjudicate  and  determine  that 
inasmucn  as  the  appellant  had  not  duly 
made  objection  before  the  assessment  com- 
mittee to  the  classes  in  which  the  said  here- 
ditaments had  been  respectively  entered, 
this  appeal  did  not  lie  to  the  court  of  (][uarter 
sessions,  and  that  if  such  appeal  did  ho  that 
the  respondents  had  properly  estimated  the 
said  rateable  values,  and  we  dismissed  the 
appeal  with  costs. 

15.  The  questions  upon  which  the  opinion 
of  the  court  is  desired  are  : 

(1)  Whether  blocks  or  buildings  let  out 
in  separate  flats,  such  as  the  appellant's 
property*  are  houses  or  buildings  let  out  in 
separate  tenements  within  the  meaning  of 
the  footnote  to  the  Third  Schedule  to  the 
Valuation  (Metropolis)  Act,  1869. 

(2)  Whether  the  effect  of  the  said  foot- 
note is  to  take  whatever  proi)erty  is  therein 
referred  to  out  of  the  class  in  which  it  would 
otherwise  be,  and  to  put  it  into  one  or  other 
of  the  classes  9, 10  or  11. 

(3)  Whether  the  appeal  to  the  court  of 
quarter  sessions  failed  because  the  appel- 
lant, in  making  objection  to  the  said  list 
before  the  assessment  committee,  did  not 
object  to  the  classes  specified  in  such  list. 

The  court  is  to  make  such  order  herein  as 
the  court  shall  think  fit. 
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The  following  is  a  copy  of  the  appellant's 
objection  to  the  valuation  list : 

"Collecting  District,  No.  3. 
"  The  Valuation  (Metropolis)  Act,  1869 
(32  <fe  33  Vict.  c.  67). 
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"The  Royal  Borough  of  Kensington, 
"  Quinquennial  re- valuation,  1905. 
"20th  June,  1906. 

"To  the  Assessment  Committee  of  the 
Koyal  Borough  of  Kensington, 

'  Sirs, 
"  I,  Edward  Young  Western,  object  to 
the  assessment  of  the  premises  mentioned 
in  the  first  column  of  the  schedule  hereto 
as  set  forth  in  the  above-mentioned  valua- 
tion list,  and  the  correction  which  I  desire 
is  that  the  same  may  be  altered  as  men- 
tioned in  the  fourth  and  fifth  columns  of  the 
schedule  hereto. 

"I  am  the  owner  of  the  hereditaments 
mentioned  in  the  schedule  hereto,  and  I,  in 
fact,  pay  the  rates  in  the  place  of  the  occu- 
piers or  tenants  of  the  same  hereditaments 
under  contracts  or  arrangements  with  such 
occupiers  or  tenants. 
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"lam, 
"(Signed) 
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yours  truly, 

Edwakd  Y.  Western, 
"36,  Essex  Street, 
"  Strand,  W.C.*' 
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The  Third  Schedule  to  the  YaloatioD 
(Metropolis)  Act,  1869,  shows  the  several 
classes  into  which  the  hereditaments  inserted 
in  a  valuation  list  under  the  Act  are  to  be 
divided. 

Class  2  is  :  "  Houses  and  buildings  with- 
out land  other  than  gardens  and  pleasure 
grounds  valued  therewith  for  the  purpose 
of  inhabited  house  duty  where  the  gross 
value  is  £20  and  under  £40."  Maximum 
rate  of  deduction  20  per  cent. 

Class  3  is :  "  Houses  and  buildings  with- 
out land  other  than  gardens  and  pleasure 
grounds  valued  therewith  for  the  purpose 
of  inhabited  house  duty  where  the  gross 
value  is  £40  or  upwards."  Maximum  rate 
of  deduction  16}jper  cent. 

Class  9  is :  "  Tithes,  tithe  commutation 
rentcharge,  and  other  payments  in  lieu  of 
tithe." 

Class  10  is :  "  Railways,  canals,  docks, 
tolls,  waterworks  and  gasworks." 

Class  11  is:  "Rateable  hereditaments  not 
included  in  any  of  the  foregoinj^  classes." 

In  classes  9, 10, 11,  the  maximum  rate  of 
deduction  is  "  to  be  determined  in  each  case 
according  to  the  circumstances  and  the 
genera]  principles  of  law." 

The  footnote  to  the  Schedule  is  :  "The 
maximum  rate  of  deductions  prescribed  in 
this  schedule  shall  not  apply  to  houses  or 
buildings  let  out  in  separate  tenements, 
but  the  rate  of  deductions  in  such  cases 
shall  be  determined  as  in  classes  9,  10, 11." 

Walter  Eyde,  for  the  appellant-^The 
appellant  has  been  allowed  tne  maximum 
rate  of  deductions  in  classes  2  and  3,  but 
he  claims  to  be  entitled  to  more.  The 
maximum  rate  of  deductions  prescribed 
in  the  Third  Schedule  to  the  Valuation 
(Metropolis)  Act,  1869,  does  not  apply  to 
houses  or  buildings  let  out  in  separate  tene- 
ments. The  words  "separate  tenements" 
mean  "separate  rateable  hereditaments." 
In  the  valuation  list  each  individual  occupier 
is  rated  separately,  but  by  the  Yaluation 
(Metropolis)  Amendment  Act,  1884,  the 
lessor  IS  entitled  to  appeal  as  if  he  were 
rated.  (Quarter  sessions  neld  that  the  notice 
of  objection  before  the  assessment  committee 
was  insufficient,  as  it  did  not  object  to  the 
classes  in  which  the  hereditaments  had  been 
entered.  It  is  not  in  the  wrong  classes. 
The  valuation  list  by  s.  46  of  the  Valuation 
(Metropolis)  Act,  1869,  is  conclusive  not 
only  as  to  rates  but  as  to  inhabited  house 
duty,  which  is  calculated  on  the  gross  valua 
One  object  of  the  Third  Schedule  is  that  the 
property  liable   to   inhabited  house  duty 
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may  appear  in  classes  2  and  3  and  no  others. 
80  as  to  enable  the  collector  of  inhabitea 
house  duty  to  go  down  the  list  in  those 
two  classes.  Sections  51  and  52  of  the  Act 
have  two  objects,  namely,  classification  and 
limitation  of  deduction.  The  footnote  to 
the  Third  Schedule  does  not  mean  that 
houses  or  buildings  let  out  in  separate  tene- 
ments are  to  be  put  in  classes  9, 10,  11.  If 
it  had  meant  that,  it  would  have  said  so. 
The  question  then  arise^  what  is  the 
meaning  of  "houses  or  buildings  let  out  in 
separate  tenements"  in  the  footnote?  It 
means  **  houses  or  buildings  let  out  in 
separate  rateable  hereditaments."  "Tene- 
ment" is  the  appropriate  expression  to 
describe  a  separate  rateable  hereditament 
In  8.  4  "  tenement "  is  used  as  equivalent  to 
separate  rateable  hereditament.  One  must 
remember  that  the  yaluati6n  (Metropolis) 
Act,  1869,  was  passed  two  years  after  the 
Representation  of  the  People  Act,  1867,  in 
which  "dwelling-house,"  as  defined  by  s.  61, 
was  used  to  include  any  part  of  a  house 
occupied  as  a  separate  dwelling  and 
separately  rated  to  the  relief  of  the  poor. 
That  Act^  by  s.  7,  enables  the  occupier  of  a 
"dwelling-house  or  other  separate  tene- 
ment "  to  be  rated  instead  of  the  owner,  and 
gives  the  franchise  to  the  occupier  of  part 
of  a  house,  and  in  order  to  distinguish  the 
occupation  of  part  of  a  house  from  its  user 
bv  a  lodger  who  has  no  independent  rate^ 
able  occupation,  it  uses  the  phrase  "  separate 
tenement/'  That  shows  that  the  phrase 
"separate  tenement"  is  the  proper  phrase 
to  oescribe  a  portion  of  a  house  separately 
rated.  It  is  said  for  the  respondents  that 
the  phrase  "separate  tenements"  means 
lodgings,  but  its  use  in  a  Franchise  Act  two 
years  earlier  disproves  that  "Separate 
tenements"  in  the  footnote  cannot  mean 
lodgings,  for  there  was  no  reason  for 
the  removal  of  the  limitation  of  deduc- 
tion in  the  case  of  that  class  of  property. 
[Phillimore,  J. :  The  appellant  is  only 
appealing  in  the  shoes  of  his  various  lessees. 
Wnat  case  would  they  have?]  The  words  "or 
buildings"  were  inserted  to  meet  the  case  of 
separate  rateable  hereditaments  under  one 
roof,  but  structurally  severed  as  flats  are 
{Lee  V.  Oa/Md  (1774),  1  Cowp.  I ;  B.  y. 
Smith  {1860\  30  L  J.  M.  C.  74  :  Bradley  v. 
BaylU  (1881),  45  J.  P.  847  ;  8  Q.  B.  D.  195). 
If  the  footnote  only  applies  to  houses  or 
buildings  let  out  to  lodgers,  why  should 
that  concession  be  made  to  them?  There 
are  no  special  expenses  in  that  case.  It 
is  where  the  landlord  has  to  repair  the 
stairs  that  there  are  special  expenses.    In 
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138,  the  ground  of  the  decision  was  that 
the  gross  value  was  the  sum  which  would 
be  paid  if  the  landlord  undertook  to 
pay  all  the  extraneous  expenses.  But  in 
order  to  get  at  the  rateable  value  it  is 
necessary  to  deduct  the  expenses  of  the 
repairs.  The  decision  there  related  solely 
to  the  gross  value,  and  it  was  assumed  that 
the  deductions  would  follow.  If  you  include 
in  the  {^ross  value  payments  for  expenses  in 
providing  means  of  access  to  the  premises 
let,  you  must  deduct  them  in  arriving  at 
the  rateable  value.  The  rents  which  are 
the  basis  of  the  present  valuation  are  paid 
on  the  basis  that  the  landlord  keeps  up  the 
staircase.  If  it  is  right  to  include  the  whole 
of  the  rent  paid  for  the  flat  and  for  access 
to  it,  it  is  necessary  to  deduct  the  expenses 
connected  with  access  in  order  to  arrive  at 
the  rateable  value.  That  is  always  so  in 
the  case  of  a  repairing  lease.  The  footnote 
was  intended  to  give  the  landlord  or 
whoever  pays  the  rates  on  property  involving 
exceptional  expenditure  the  benefit  of  the 
full  deduction  which  the  facts  warrant. 
Fullen  v.  St  Saviour^s  Union,  supra,  shows 
that  you  must  start  from  the  total  sum 
the  tenant  pays  for  the  place  with  all  its 
advantages,  and  if  you  do  not  deduct  in 
respect  of  exceptional  expenditure  you  do 
not  deduct  enough.  [Alvebstone,  L.C.J. : 
I  cannot  see  why  the  footnote  should  not 
apply  to  tenements  which  fall  short  of  being 
separate  rateable  hereditaments.]  If  you 
hold  that  the  words  "separate  tenements" 
are  wide  enough  to  include  tenements  which 
ought  to  be  separately  rateable  and  holdings 
not  capable  of  being  separately  rated,  I  am 
content.  The  respondents  contend  that 
"separate  tenements"  means  tenements 
only  let  to  lodgers.  That  the  Franchise 
Acts  disprove. 

Avory,  K.C.  {Courthope-Munroe  with 
him),  for  the  respondents.— Quarter  sessions 
were  ri^ht  on  both  points.  I  prefer  to  say 
that  this  objection  ought  to  have  been  taken 
as  an  objection  to  the  classes,  but  at  all 
events  it  is  one  which  ought  to  have  been 
taken  in  fact  before  the  assessment  com- 
mittee. [Alvebstone,  L.C. J. :  The  notice 
asked  for  deductions  which  did  exceed  the 
maximum  percentages.]  There  is  a  distinc- 
tion between  asking  for  a  figure  to  be  altered 
and  claiming  to  come  within  a  particular 
exemption.  By  s.  11  of  the  Valuation 
(Metropolis)  Act,  1869,  the  notice  of  objec- 
tion must  specify  the  correction  which  the 
objector  desires  to  be  made.  Section  18  of 
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the  Union  Assessment  Committee  Act, 
1862,  has  a  provision  that  the  grounds  of 
the  objection  must  be  specified.  [Alveb- 
STONE,  L.C.J. :  I  shall  assume  that  the 
figures  showed  deductions  larger  than  the 
maxima.]  What  the  appellant  did  was  to 
object  to  the  gross  values  before  the  assess- 
ment committee  on  the  ground  that  the 
assessment  committee  had  not  made  suffi- 
cient deductions  from  the  rents  which  he 
received  from  the  tenants.  The  appellant's 
case  before  the  assessment  committee  was 
that  the  gross  values  were  too  great  because 
sufficient  deductions  for  expenses  were  not 
made  from  the  gross  rents  which  he  re- 
ceived. It  is  not  quite  accurate  to  say  that 
there  ought  to  be  an  objection  to  the  class, 
but  the  substance  of  the  matter  is  that  if 
the  appellant  wants  to  object  that  he 
ought  to  come  under  the  footnote,  he  must 
take  that  objection  before  the  assessment 
committee.  Unless  there  is  a  specific 
objection  to  the  gross  value  before  the 
assessment  committee,  it  cannot  be  raised 
before  quarter  sessions,  although  there  was 
an  objection  to  the  rateable  value  (R,  v. 
L(md(m  J  J.  {1897),  61  J.  P.  229  ;  [1897] 
1  Q.  B.  433).  The  appellant  objected  to  the 
gross  and  rateable  values,  and  that  meant 
an  objection  to  the  gross  value  and  an 
automatic  reduction  in  the  rateable  value. 
[Phillimobe,  J. :  It  mi^ht  mean  that,  and 
an  objection  to  the  rateable  value  too.]  On 
principle  an  objection  in  that  form  is  not 
sufficient  to  raise  the  point.  If  the  appel- 
lant has  an  objection  to  the  rateable  value, 
as  distinguished  from  the  gross  value,  he 
must  specify  it.  Therefore,  on  the  first 
pointy  the  appellant  was  not  entitled  to 
take  it.  It  is  not  necessary  for  me  to  sa^ 
that  the  specific  objection  must  be  taken  if 
the  figures  involve  it  As  to  the  second 
point,  this  case  must  be  dealt  with  on  the 
same  basis  as  if  each  occupier  of  each  flat 
was  appealing.  Each  flat  is  a  separate 
hereditament  inserted  in  the  list  These 
flats  are  ** houses  and  buildings''  as  speci- 
fied in  classes  2  and  3.  In  the  footnote, 
'* houses  or  buildings"  means  "houses  or 
buildings  above  specified,"  that  is,  the 
maximum  deduction  is  not  to  apply  to  a 
flat  which  Ls  let  out  in  separate  tenements. 
The  original  authority  on  which  these  flats 
are  separately  rated  is  E.  v.  St.  Georges 
Union  Assessment  Committee  (2^71),  36  J.  P. 
6ftO  ;  L.  R.  7  Q.  B.  90.  In  WeaUieritt  v. 
CanOay  (1901Y  65  J.  P.  644  ;  [1901]  2  K.  B. 
285,  a  block  of  artizans'  dwelUngs  was  held 
to  be  a  collection  of  houses  and  not  a  house 
let  in  lodgings  to  more  than  one  family. 
*'  Tenements "  in  the  footnote  ought  to  be 
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construed  in  the  popular  sense.  Before 
flats  were  invented  the  expression  "house 
let  out  in  tenements  "  was  well  understood, 
and  in  1869  it  meant  a  house  which  was  let 
out  to  members  of  different  families,  but 
in  which  no  particular  set  of  rooms  could 
be  said  to  be  a  separate  hereditament  in 
itself.  [Alvbsstonb,  L.C. J. :  If  having  a 
number  of  houses  under  one  roof  involves 
greater  expense,  why  should  that  not  be 
applied  to  a  case  where  they  are  separately 
rated  ?J  It  would  be  no  more  right  to  apply 
the  principle  to  that  case  than  to  apply  it 
to  a  row  of  houses  (Grant  v.  Langston 
{1000),  64  J.  P.  644 ;  [1900]  A.  C.  383). 

Ryde,  in  reply.— The  appellant  was  not 
bound  to  distinguish  between  the  expenses 
deductible  before  and  after  arriving  at  the 
gross  values.  He  made  a  sufficiently  specific 
objection  when  ne  indicated  the  corrections 
he  desired.  As  to  the  second  pointy  you 
cannot  construe  the  Schedule  as  if  it 
were  a  categorical  division  of  buildings 
into  hereditaments  mutually  distinct  For 
instance,  mills,  which  are  mentioned  in  class  8, 
are  undoubtedlv  buildings.  Therefore  there 
is  no  reason  tor  saying  that  '*  houses  or 
buildings"  means  houses  or  buildings 
each  of  which  is  a  separate  rateable  here- 
ditament. There  should  be  a  proper  allow- 
ance for  wear  and  tear  in  flats,  and  as  long 
as  Pullen  v.  St.  Saviour^s  Union,  supra, 
stands,  that  allowance  must  be  included  in 
the  gross  value.    To  meet  that,  the  footnote 

grovides  that  the  maximum  shall  not  apply, 
[y  friend  has  cited  no  authority  for  giving 
to  "tenement"  the  meaning  of  "room  let 
to  lodger  who  is  not  in  separate  occupa- 
tion." 

Alverstone,  L.C.J.— This  case  has  pre- 
sented considerable  difficulties  to  my  mind, 
and  though  I  have  arrived  at  the  conclusion 
that  the  ajipeal  must  be  allowed,  I  regard 
it  as  a  case  m  which  it  is  possible  that  wiser 
minds  than  mine  may  come  to  a  different 
conclusion.  But  I  think  it  is  impossible  to 
give  effect  to  the  words  of  the  footnote  to 
the  Third  Schedule  to  the  Valuation 
(Metropolis)  Act,  1869,  and  exclude  the  case 
of  the  appellant  without  doing  an  injustice. 
The  facts  may  be  briefly  stated  as  follows : 
There  are  two  shops  and  three  flats  in  each 
of  two  blocks,  and  these  four  shops  and  six 
flats  have  been  separately  rated.  The  ap- 
pellant, Western,  who  was,  by  the  Valua- 
tion (Metropolis)  Amendment  Act,  1884, 
entitled  to  appeal  under  s.  38  of  the  Valua- 
tion ^Metroriolis)  Act,  1869.  alleges  that  the 
rateaole  values  arc  too  hi^n,  and  he  does  so 
solely  on  the  ground  that  m  arriving  at  the 
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rateable  values  there  has  not  been  a  suffi- 
cient deduction  from  the  gross  valuies. 
Before  the  Quarter  sessions  he  finally  did 
not  dispute  the  gross  values  which  were  the 
subject  of  the  appeal.  The  first  objection 
taken  is  a  serious  one  in  itself,  and  one 
which,  in  view  of  the  decisions  as  to  the 
duty  of  the  appellants  to  go  before  the 
assessment  committee  before  they  can  ap- 
peal, must  be  considered.  Before  the 
assessment  committee  the  appellant  gave  a 
notice  in  this  form  :  "I object  to  the  assess- 
ment and  the  correction  which  I  desire  is 
that  the  same  may  be  altered  as  mentioned 
in  the  fourth  and  fifth  columns  of  the 
schedule  hereto."  Then  there  was  in  that 
schedule  a  column  giving  the  desired  gross 
value,  and  another  giving  the  desired  rate- 
able value.  I  thought  for  a  time  that  it 
was  a  difficulty  in  the  appellant's  way  that 
the  figures  did  not  give  a  larger  deduction 
from  gross  values  to  rateable  values  than 
would  have  fallen  within  the  deductions 
allowed  in  class  2  or  class  3  by  the  Third 
Schedule  to  the  Act  of  1869,  but  it  is  the 
fact  that  if  you  take  the  gross  values  as  they 
stood,  and  the  net  values  as  the  appellant 
suggested  them,  there  would  be  a  larger 
deduction.  I  think  it  is  fair  to  say,  in 
favour  of  the  respondents  (and  for  a  time 
this  was,  to  my  mmd,  a  difficulty  in  the  way 
of  the  appellant),  that  the  assessment  com- 
mittee was  not  directly  asked  to  take  the 
property  out  of  classes  2  and  3,  and  to  put  it 
mto  classes  9, 10, 11.  The  statute  requires, 
by  s.  51,  that  the  valuation  list  shall  be 
made  out  in  a  certain  form  which  contains 
a  column  in  which  is  to  be  inserted  the 
number  of  the  class  to  which  the  property 
belongs,  there  being  enumerated  in  the 
Third  Schedule  eleven  different  classes,  and 
the  point  being  that  for  each  of  those 
classes  certain  maximum  deductions  are 
fixed.  Section  51  goes  on  to  a&j  that  the 
overseers  shall  enter  every  her^itament  in 
the  valuation  list  in  accordance  with  the 
classes  mentioned  in  the  Third  Schedule, 
so  that  the  deductions  to  be  made  in 
ascertaining  the  rateable  value  may  be 
calculated  m  accordance  with  that  Sche- 
dule. Section  52  says  that  the  percentage 
or  rate  of  deductions  to  be  made  from 
the  gross  value  in  calculating  the  rateable 
value  shall  not  exceed  the  amounts  in  the 
Third  Schedule,  so  far  as  the  same  are 
applicable.  It  was  contended  before  us 
that  there  ought  to  have  been  a  specific  objec- 
tion based  upon  the  class  in  which  the 
hereditaments  were  put  or  showing  that  the 
appellant  was  going  to  ask  the  assessment 
committee  to  give  nim  a  larger  proportion 
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than  the  maximum  deduction  allowed  in 
class  2  and  class  3,  or,  at  any  rate,  an  objec- 
tion that  sufficient  deduction  had  not  oeen 
allowed.  If  this  case  had  come  entirely 
under  the  Union  Assessment  Committee 
Acts,  I  am  not  sure  that  I  should  have  seen 
my  way  out  of  this  difficulty.  But  while 
we  must  give  effect  to  the  appellant's  con- 
tention, we  must  not  unduly  strain  the 
words  of  s.  11  of  the  Valuation  (Metropolis) 
Act,  1869,  which,  so  far  as  concerns  the 
metropolis,  is  the  statutory  enactment  with 
regard  to  specifying  the  objection.  Sec- 
tions 19  and  32  refer  to  there  having  been 
a  previous  decision  of  the  assessment  com- 
mittee upon  an  objection  raised,  and  s.  18 
of  the  Union  Assessment  Committee  Act 
1862,  which  is  incorporated  in  the  Act  of 
1869,  provides  for  a  notice  specifying  the 
grounas  of  objection.  Strangely  enough, 
though  I  do  not  know  that  any  very  strong 
argument  can  be  based  upon  it,  s.  1  of  the 
Act  of  1864  is  not  incorporated  in  the  Act 
of  1869 ;  but  that  is  said  to  be  met  by  ss.  19 
and  32  of  the  Act  of  1869.  In  this  case 
the  appellant  did  say  what  corrections  he 
desireid  to  be  made,  and  he  therefore  ful- 
filled the  letter  of  s.  11  of  the  Act  of  1869. 
He  did  not  support  the  objection  by  saying 
that  the  proi)erty  was  in  the  wrong  class,  or 
that  there  was  not  a  sufficient  deduction 
from  the  gross  values  in  arriving  at  the 
rateable  values.  But  as  he  gave  notice  of 
the  deductions  he  desired  and  stated  the 
figures,  the  appeal  ought  not  to  be  dis- 
allowed on  the  ground  that  he  did  not 
amplify  all  the  arguments  in  support  of 
those  deductions.  On  that  point  the  deci- 
sion must  be  in  favour  of  the  appellant. 
As  to  the  other  point,  namelv,  what  is  the 
meaning  of  the  words  in  the  footnote  to  the 
Third  Schedule  of  the  Valuation  (Metropolis) 
Act,  1869  :  if  it  could  be  shown  that  in  the 
case  of  rateable  hereditaments  let  out  in 
separate  tenements  so  as  to  constitute  sepa- 
rate rateable  hereditaments,  there  would 
not  be  the  same  ground  for  allowing  extra 
expenses  as  in  the  case  of  houses  let  out  in 
weekly  or  monthly  tenements  not  consti- 
tuting separate  rateable  hereditaments,  I 
should  have  been  very  much  against  the 
appellant's  contention  ;  but  once  given  that 
with  a  house  let  out  in  separate  tenements 
such  as  to  constitute  separate  rateable  here- 
ditaments, as  in  the  case  of  flats  let  out  as 
separate  tenements  where  the  landlord  has 
a  certain  amount  of  control,  all  of  which,  I 
think,  would  come  within  the  schedule,  in 
all  those  cases  there  would  be  extra  expendi- 
ture which  prima  facie  would  entitle  a  man 
to  an  extra  deduction,  I  do  not  see  any 
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reason  why  the  case  of  property  sab-divided 
into  separate  rateable  hereditaments  should 
not  get  the  benefit  of  this  footnote.  Mr. 
Avorp  was  not  able  to  suggest  that  in  that 
case  there  might  not  be  the  same  claim  as  in 
the  other.  He  said  that  that  would  be  met 
by  reducing  the  amount  of  the  gross  value. 
I  think  that  that  is  probably  not  right.  I 
think  the  amount  would  have  to  be  included 
in  the  gross  value  if  it  was  a  payment 
which  enhanced  the  value  of  the  occupa- 
tion, although  it  might  have  to  come  off 
the  gross  value  in  calculating  the  rateable 
value.  One  does  expect,  in  dealing  with 
this  class  of  legislation  directing  certain 
deductions,  woras  to  be  used  wide  enough 
to  include  the  appellant's  case.  I  do  not 
decide  that  to  entitle  the  person  liable  for 
the  rate  to  the  benefit  of  the  footnote  to 
the  Third  Schedule  the  tenements  must  be 
separately  rated,  or  even  capable  of  being 
separately  rated,  because  tnis  enactment 
does  not  deal  with  the  franchise  or  any- 
thing of  that  kind,  but  deals  with  houses 
and  buildings  to  which,  owing  to  their  cir- 
cumstances, the  rule  as  to  maximum  deduc- 
tion is  not  to  be  applied.  In  this  case  the 
probable  annual  average  cost  of  repairs, 
insurance  and  other  expenses  necessary  to 
maintain  the  hereditaments  in  a  state  to 
command  their  rents  is  admitted  to  be 
£140,  and  the  total  gross  value  is  £428.  It 
is,  therefore,  very  nearly  one-third,  and  a 
case  is  made  on  the  merits  for  the  applica- 
tion of  the  footnote,  and  I  can  well  imagine 
that  there  are  many  cases  in  which  the 
actual  expense^}  incurred,  which  an  ordinary 
occupier  would  be  entitled  to  claim  as  a 
deduction  in  reducing  the  gross  value  to 
the  rateable  value,  would  be  quite  indepen- 
dent of  the  question  whether  the  house  was 
let  in  separate  rateable  hereditaments  or 
not.  Therefore,  if  the  expenses  in  the  two 
cases  would  be  the  same,  prima  facie  t^e 
same  benefit  ought  to  be  given.  The  main 
reason  why  I  decide  in  the  appellant's 
favour  is  that  I  cannot  see  why  a  man 
should  not  have  the  benefit  of  the  footnote 
simply  because  he  has  so  let  the  separate 
tenements  that  they  are  to  be  separately 
rated.  I  was  pressed  by  Mr.  Avory's  argu- 
ment to  say  tnat  the  words  '^  houses  "and 
'* buildings"  are  used  so  that  you  would 
expect  them  to  have  the  same  meaning  in 
the  footnote  as  in  the  description  of  the 
classes.  In  the  description  ot  the  classes 
those  words  may  mean  nereditaments  which 
are  the  subject  of  separate  assessment. 
Still,  I  see  no  reason  why,  if  they  are  in 
fact  houses  and  buildings  part  of  a  building 
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let  in  separate  tenements,  the  footnote 
should  not  apply.  The  words  ''separate 
tenements  "  may  nave  been  used  becwise  of 
an  intention  not  to  exclude  the  case  of 
houses  where  there  are  weekly  and  monthly 
tenements  and  so  where,  though  they  might 
be  rated,  there  is  an  injustice  in  applying  a 
hard  ana  fast  maximum.  The  words  of  the 
footnote  are  wide  enough  to  include  the 
appellant's  case,  and  quarter  sessions  were 
wrouff  in  holding  that  the  maximum  rate 
of  deduction  which  should  be  given  to  him 
was  that  in  class  2  and  class  3,  and  the 
appeal  must  be  allowed. 

Darling,  J.— I  agree.  If  the  footnote 
was  not  meant  to  apply  to  this  case,  it  is 
difficult  to  see  for  what  it  was  intended, 
and  the  example  suggested  by  Mr.  Avory 
appears  to  me  wholly  insufficient  as  a  reason 
for  excluding  the  premises  which  are  in 
question  here. 

Phillimo&b,  J.—- 1  am  of  the  same  opinion. 
I  should  like  to  add  this  :  The  strength  of 
Mr.  Avorj^s  argument  was  that  the  words 
*'  houses  ^  and  '*  buildings  "  must  have  the 
same  meanine  in  the  footnote  as  in  the 
description  of  classes  2  and  3.  So  far  so 
good.  Then  he  went  on  to  say  that  in 
classes  2  and  3  they  must  mean  every  rate- 
able hereditament  that  can  be  called  a 
house,  for  instance,  a  flat,  and  therefore 
must  mean  such  a  separate  tenement  in  the 
footnote.  My  answer  Is,  that  in  the  earlier 
part  of  the  Schedule  the  legislature  is  not 
thinking  of  rateable  entities  but  of  physical 
description.  When  you  look  at  the  words 
''gardens  and  pleasure  grounds,"  one  can 
see  exactly  what  the  legislature  was  think- 
ing of,  namely,  the  valuer  going  and  looking 
at  the  place  and  making  such  and  such  a 
deduction.  The  word  "  buildings  "  is  almost 
tautological  unless  vou  give  sucn  a  meaning 
to  it  as  that.  It  has  a  different  meaning 
from  "  house,"  for  otherwise  class  5  would 
not  be  required.  Mr.  Ryde^$  observation 
as  to  mills,  which  would  come  under  the 
word  "  buildings,"  also  applies.  Therefore 
I  see  no  difficulty  in  the  natural  meaning 
being  f>ut  on  the  footnote  when  we  find 
that  this  is  physically  one  house  divided 
into  separate  tenements,  and  the  deductions 
may  be  larger  than  under  classes  2  and  3. 

Appeal  allowed. 

Leave  to  appeal. 

Solicitors  for  the  appellant :  Western  k 


Solicitors  for  the  respondents :  Pontifex, 
Hewitt  and  Pitt 
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April  22, 1907. 

(Before  Alveestone,  L.C.J.,  Daeuno  and 
Phillimoee,  JJ.) 

Caibtoe  Rueal  Disteict  Council  v. 
Tayloe. 

Justices  —  Jurisdiction  —  Petty  sessional 
division — Rural  district  in  several  divi- 
sions—Division of  Counties  Act,  1828 
(9  Geo.  4,  c.  43),  s.  6— Poor  Law  Amend- 
ment Act,  1851  (14  &  15  Vict.  c.  105), 
s.  9— Public  Health  Act,  1875  (38  & 
39  Vict.  c.  66X  8.  231. 

Where  a  rural  district  council  eostends  into 
uvercU  petty  sesnonal  divisionity  the 
justices  of  the  cowitp  sitting  in  any  of 
those  divisions  have  jurisdiction  to  hear 
a  complaint  preferred  by  the  council 
against  overseers  who  are  overseers  of  a 
parish  situate  in  another  division,  and 
who  are  resident  in  that  other  division, 
for  neglecting  to  pay  in  obedience  to  an 
order  of  the  councU  from  a  separate 
rate  to  be  levied  in  accordance  with 
s.  230  of  the  Public  Health  Act,  1875,  a 
contribution  required  by  the  c<juncilfor 
the  performance  of  their  duties. 

Case  stated  by  Joseph  Cliff  and  James 
Popple,  the  undersigned,  two  of  his 
Majest/s  justices  of  the  peace  in  and  for 
the  parts  of  Lindsey,  in  the  county  of 
Lincoln. 

At  the  petty  sessions  holden  at  Brigg,  in 
and  for  the  pett^  sessional  division  of  Bri^, 
in  the  parts  of  Lindsey,  in  the  county  of  Lin- 
coln, on  the  9th  day  of  October,  1906,  a  com- 
plaint was  preferred  by  Arthur  Augustus 
Padley,  clerk  to  the  rural  district  council  of 
Caistor,  on  behalf  of  the  said  ngral  district 
council,  hereinafter  called  the  appeilants, 
against  Henry  Thomas  Taylor,  of  Nettleton, 
in  the  county  of  Lincoln,  one  of  the  over- 
seers of  the  poor  of  the  parish  of  Nettleton 
aforesaid,  hereinafter  called  the  respondent, 
stating  that  the  said  rural  district  council 
duly  made  their  order  in  writing  bearing 
date  the  16th  day  of  June,  1906,  and  thereby 
ordered  and  directed  Henry  Thomas  Taylor 
and  John  Parker  Raby,  the  overseers  of  the 
poor  of  the  parish  of  Nettleton,  in  the  parts 
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of  Lindsey,  in  the  countv  of  Lincoln,  beinc 
one  of  the  parishes  included  in  the  said 
rural  district,  to  pay  to  Arthur  Henry  Leslie 
Melville,  Esq.,  on  behalf  of  the  said  council, 
at  the  Union  of  London  and  Smith's  Bank, 
Limited,  in  Caistor,  in  the  parts  of  Lindsey, 
in  the  county  of  Lincoln,  on  the  30th  day  of 
June,  1906>  the  sum  of  £75  Is,  9^.,  from  a 
separate. rate  to  be  levied  for  special  ex- 
penses in  the  manner  provided  by  s.  230  of 
the  Public  Health  Act,  1875,  and  to  take 
the  receipt  of  the  said  Arthur  Henry  Leslie 
Melville  endorsed  upon  the  said  order  for 
the  said  sum,  which  monevs  were  required 
by  the  said  council  for  performance  of  their 
duties,  and  that  a  copy  of  the  said  order 
was  duly  served  upon  the  said  Henry 
Thomas  Taylor,  one  of  the  overseers  of  the 
said  parish,  and  that  the  said  overseers  had 
neglected  to  pay  the  said  contribution  to 
the  said  Arthur  Henry  Leslie  Melville  and 
the  same  was  then  in  arrear. 

At  the  hearing  of  the  said  summons  on 
the  9th  day  of  October,  1906,  and  before 
the  merits  of  the  case  were  gone  into,  the 
question  was  raised  whether  we  had,  in  the 
circumstances  hereinafter  set  forth,  juris- 
diction to  hear  the  said  application  or  not, 
and  upon  hearing  the  legal  argument  on 
behalf  of  both  parties  we  came  to  the  con- 
clusion that  as  the  said  parish  of  Nettleton 
was  not  within  the  petty  sessional  division 
of  Brigg  we  had  not  jurisdiction,  and  we 
dismissed  the  case  with  costs  against  the 
appellants. 

The  rural  district  of  Caistor  extends  into 
six  petty  sessional  divisions  of  the  parts  of 
Lindsey,  in  the  county  of  Lincoln,  namely, 
Brigg,  Caistor,  Grimsby.  North  Lincoln, 
Market  Rasen,  and  Wragoy. 

The  parish  of  Nettleton  and  also  the 
offices  of  the  said  rural  district  council  are 
in  the  Caistor  petty  sessional  division. 
Both  the  said  overseers  reside  in  the  Caistor 

getty  sessional  division.  It  was  contended 
y  counsel  for  the  respondent  when  before 
us,  that  s.  6  of  the  Division  of  Counties  Act, 
1828  (9  Geo.  4,  c.  43),  required  that  the 
information  should  be  heard  before  the 
justices  of  the  petty  sessional  division  of 
Caistor,  and  that  the  justices  of  the  Brigg 
petty  sessional  division  had  no  jurisdiction 
to  hear  the  application. 

The  appellants  contended  that  under  the 
combined  effect  of  the  Poor  Rate  Act,  1839 
(2  &  3  Vict.  c.  84X  s.  1,  the  Poor  Law 
Amendment  Act,  1861  (14  «fc  15  Vict  c.  105X 
s.  9,  the  Poor  Law  Amendment  Act,  1867 
^  <&  31  Vict.  c.  106),  s.  27,  and  the  Public 
Health   Act,   1875  (38  &  39  Vict.  c.   55), 
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ss.  230,  231,  that  a  rural  district  council 
could  complain  to  the  justices  of  any  petty 
sessional  division  in  which  any  portion  of 
their  district  was  situate  to  recover  contri- 
butions from  overseers  of  any  parish  in  the 
rural  district,  although  such  particular 
parish  might  not  be  situate  within  the 
petty  sessional  division  in  which  the  appli- 
cation was  made  nor  the  overseers  be 
resident  therein. 

The  question  of  law  arising  under  the 
above  statement  for  the  opinion  of  this 
court  therefore  is  whether  the  said  decision 
is  valid  or  not,  and  the  court  is  humbly 
solicited  to  remit  the  case  to  us,  the  said 
justices,  with  the  opinion  of  the  court 
thereon,  or  to  make  such  other  order  as  the 
court  may  think  fit 

Given  under  our  hands  this  17th  day  of 
December,  1906,  at  Brigg,  in  the  parts  of 
Lindsey,  in  the  county  of  Lincoln. 

(Signed)       Joseph  Cliff. 
James  Popple. 

The  Division  of  Counties  Act,  1828.  s.  6, 
provides  :  "  .  .  .  All  matters  and  things 
which  by  law  are  now  or  hereafter  may  be 
required  to  be,  or  which  now  are,  usually 
transacted  or  determined  within  the  divi- 
sion within  which  the  same  shall  have 
arisen,  or  the  fiarties  therein  concerned 
inhabit  or  exercise  their  trade  or  calling, 
and  by  or  before  one,  two,  or  more  justices 
of  the  peace  dwelling  or  usually  acting 
within  the  same,  shall  be  transacted  and 
determined,  so  far  as  the  same  matters  and 
things  arise  within  or  concern  the  inhabi- 
tants of  such  new  or  altered  division,  or 
any  of  them,  or  the  persons  exercising  their 
trade  or  calling  therein,  within  the  boun- 
daries of  such  new  or  altered  division  ;  and 
such  new  or  altered  division  shall  thence- 
forward be,  and  be  reputed  and  taken  to 
be,  for  all  purposes,  ...  a  lawful  division 
for  the  holding  of  special  sessions  .  .   " 

The  Poor  Bate  Act,  1839,  s.  1,  provides  : 
"  In  every  case  in  which  any  contribution 
by  overseers  or  other  officers  of  any  parish 
of  moneys  required  by  the  board  of  guar- 
dians or  persons  acting  as  guardians  for 
such  parish,  or  for  any  union  which  shall 
include  such  parish  for  the  performance  of 
their  duties,  shall  be  in  arrear,  it  shall  be 
lawful  for  any  two  justices  acting  within 
the  district  wherein  such  parish  shall  be 
situate,  ...  to  summon  the  said  overseer 
or  other  officers  to  show  cause,  at  a  special 
sessions  to  be  summoned  for  the  pur- 
pose, why  such  contribution  has  not  been 
paid    .    .    ." 
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The  Poor  Law  Amendment  Act,  1851, 
s.  9,  provides  :  "  Where  the  overseer  or  any 
other  officer  of  any  parish,  or^  any  officer  of 
a  union,  shall  neglect  to  pay  in  due  course 
of  law  money  lawfully  payable  by  him  as 
such  overseer  or  officer  to  the  treasurer  of 
such  union  or  parish,  residing  or  having  his 
place  of  business  in  a  county,  district,  or 
place  different  from  that  in  which  such 
overseer  or  officer  shall  reside  at  the  time 
of  any  such  default,  and  by  reason  of  such 
neglect  such  overseer  or  officer  shall  be 
liabje  to  be  summoned  before  a  justice  or 
justices,  any  justice  or  justices  of  either 
county,  district,  or  place  shall  have  juris- 
diction to  hear  ana  determine  the  com- 
plaint   .    .    ." 

The  Poor  Law  Amendment  Act,  1867, 
8.  27,  provides :  "  Where  a  union  extends 
into  several  distinct  jurisdictions,  every 
matter,  act,  charge,  or  complaint  by  which 
the^  guardians  thereof  are  affected,  or  in 
which  they  have  any  interest,  shall  for  the 
purpose  of  jurisdiction  be  deemed  to  arise 
or  exist  equally  throughout  the  union." 

The  Public  Health  Act,  1876,  s.  231,  pro- 
vides :  "  If  the  amount  required  by  any 
precept  of  a  rural  authority  to  be  paid  by 
the  overseers  of  any  parish  is  not  paid  in 
manner  directed  by  such  precept,  and 
within  the  time  therein  specified  for  that 
purpose,  the  rural  authority  shall  have  the 
like  remedy  for  recovery  from  the  overseers 
of  such  amount  as  is  not  paid  as  guardians 
have  for  the  time  being  tor  recovery  from 
overseers  of  contributions  of  parishes,  and 
for  that  purpose  the  precept  of  the  rural 
authority  requiring  the  payment  shall  be 
conclusive  evidence  of  the  amount  thereof." 

W,  A.  Cdsson,  for  the  appellants,  cited 
B,  V.  Beckley  (1887),  52  J.  P.  120  ;  20  Q.  B.  D    . 

187. 

C,  L.  Hales,  for  the  respondent — I  rely 
on  s.  6  of  the  Division  of  Counties  Act, 
1828. 

Casson  was  not  called  on  to  reply. 

Alverstone,  L.C.J.— I  think  that  the 
justices  ought  to  have  heard  this  case. 
Section  6  of  the  Division  of  Counties  Act, 
1828,  which  has  been  referred  to,  is  a  sec- 
tion which  enables  new  divisions  to  be 
made  and  which  directs  business  to  be  done 
in  them ;  but  that  does  not  oust  the  juris- 
diction of  the  justices  in  another  petty 
sessional  division  if  they  are  lawfully  en- 
titled to  hear  the  case  and  it  is  properly 
brought  before  them.    They  are  justices  for 
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the  county,  and  B,  v.  BeckleUy  supra^  decided 
that  an  offence  committed  in  one  petty 
seq3ional  division  may  be  dealt  with  b^  the 
justices  of  any  other  petty  sessional  division 
of  the  same  county.  But  upon  the  enact- 
ments before  us  it  seems  to  me  that  this 
case  may  be  put  higher.  By  s.  231  of  the 
Public  Health  Act,  1875,  it  the  amount 
required  by  a  precept  is  not  paid,  the  rural 
authority  shall  have  the  same  remedy  as 
guardians  have  for  recovery  from  overseers 
of  contributions  of  parishes,  and  under  s.  27 
of  the  Poor  Law  Amendment  Act,  1867. 
where  a  poor  law  union  extends  into  several 
jurisdictions,  every  matter  in  which  the 
guardians  are  interested  shall  be  deemed  to 
arise  or  exist  equally  throughout  the  union. 
The  rural  district  of  Ceistor  extends  into 
six  i>etty  sessional  divisions,  the  two 
material  ones  being  Bri^  and  Caistor. 
The  parish  of  Nettleton  is  in  the  Caistor 
petty  sessional  division,  but  the  appellants 
are  entitled  to  say  that,  for  the  purpose  of 
considering  whether  the  magistrates  have 
jurisdiction  or  not,  this  matter  arose  as 
much  in  the  Brigg  as  in  the  Caistor  petty 
sessional  division,  and  therefore  it  seems  to 
me  that  both  in  principle  as  the  magistrates 
are  county  manstrates  and  on  the  ground 
that  the  rural  district  council  have  the  right 
to  treat  this  as  a  default  that  took  place 
in  any  part  of  their  rural  district,  the  case 
must  go  back  for  the  magistrates  to  hear 
and  determine. 

Darling  and  Phillihore,  J  J.,  concurred* 
Appeal  allotoed  and  ccue  remitted. 

Solicitors  for  the  appellants :  Page  and 
Scorer,  for  A.  A.  Padley,  Market  Rasen. 

Solicitors  for  the  respondent :  C.  J.  Smith 
and  Hudson,  for  Laverack,  Son  and  Wray, 
Hull. 
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(Before  Alverstonb,  L.C.J.,  Darling  and 
Phillimore,  JJ.) 

Pickering  v.  Willoughby. 

Criminal  law  — -  Assault  —  Information  — 
Party  aggrieved— Not  a  free  agent — 
Proceedings  by  another  on  his  behalf— 
Offences  aeainst  the  Person  Act,  1861 
(24  &  25  Vict  c.  100),  s.  42. 

An  in/armation  under  s,  42  of  the  Offences 
against  the  Person  Act,  1861,  for 
wnlawfvlly  assaulting  a  person  who 
is  so  feebley  old  and  infirm  as  to  be 
incapable  of  instituting  proceedtngs, 
and  who  is  not  a  free  agent,  but  com- 
pletely under  the  control  of  the  person 
committing  the  assault,  and  is  therefore 
wnahle  to  authorise  proceedings  to  be 
taken,  mav  be  laid  by  another  person 
on  his  or  her  behalf 

Nicholson  v.  Booth  {18SS),  62  J.  P,  662, 
distinguished. 

Case  stated  by  the  undersigned,  two  of 
his  Majesty's  justices  of  the  peace  a^cting  in 
and  for  the  city  and  county  of  Kingston- 
upon  Hull. 

1.  At  a  petty  sessions  holden  at  the 
police  court  at  the  city  and  county  of 
Kingston-upon-HuU,  on  the  4th  day  of 
October,  1906,  two  informations  were  laid 
by  Albert  Digby  Willoughby,  of  No.  10, 
Cfharles  Street,  in  the  city  and  county  of 
Kingston-upon-Hull,  tailor,  on  behalf  of 
Jane  Gardam,  before  John  Gilbert  Hay 
Halkett,  his  Majesty's  police  magistrate  in 
and  for  the  said  city  and  county,  for  that 
Alice  Pickering,  of  No.  46,  Trinity  Street,  in 
Kingston-upon-Hull  aforesaid,  did  on  the 
19th  day  of  July  and  the  24th  day  of  Sep- 
tember, 1906,  respectively,  at  No.  46,  Trinity 
Street,  in  the  said  city  and  county,  unlaw- 
fully assault  and  beat  one  Jane  Gairdam. 

2.  The  Offences  against  the  Person  Act, 
1861  (24  <fe  26  Vict.  c.  100),  s.  42,  enacts  that 
two  justices  of  the  peace  upon  complaint  by 
or  on  behalf  of  the  party  aggrieved  may 
hear  and  determine  such  offence.  By  the 
Indictable  Offences  Act,  1848  (11  <fe  12  Vict, 
c.  42),  s.  29,  every  stipendiary  magistrate 
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for  any  coanty  borough  or  place  tiliall  have 
power  to  do  alone  whatever  is  authorised 
to  be  done  by  any  one  or  more  justice  or 
justices. 

3.  The  two  informations  came  on  for 
hearing  at  the  Hull  Police  Court  on  the 
]2th  and  I9th  days  of  October,  1906,  before 
us,  and  by  consent  of  all  parties  were  heard 
together.  Both  the  appellant  and  resiwn- 
dent  were  represented  at  the  hearing  by 
their  respective  solicitors.  It  was  proved 
that  the  respondent  was  a  great- nephew 
and  the  appellant  was  a  niece  of  the  said 
Jane  Qardam  :  that  in  the  month  of  Sep- 
tember, 1905,  the  said  Jane  Gardam,  who  is 
a  very  old  and  infirm  lad^r  and  then  resided 
in  her  own  house,  45,  Trinity  Street,  Hull, 
had  a  seizure,  which  incapacitated  her  from 
managing  her  own  housenold  afifairs ;  that 
she  was  found  ill  in  her  house  by  a 
neighbour,  who  communicated  with  the 
appellant  and  her  husband  John  Charles 
Pickering,  and  thcv  removed  her  to  their 
house,  No.  21,  Balfour  Street ;  that  she 
remained  tliere  until  the  end  of  November, 
1905,  when  the  appellant  and  her  husband 
and  the  said  Jaue  Qardam  all  removed  to 
the  said  Jane  Gardam's  house,  No.  46. 
Trinity  Street,  Hull.  It  was  further  proved 
that  during  the  time  Jane  Gardam  resided 
with  the  appellant  she  had  four  or  five  other 
seizures,  tiiree  of  which  occurred  in  the 
month  of  June  last,  and  after  those  seizures 
and  in  consequence  of  her  defective  eyesight 
she  was  quite  unable  to  take  care  of  herself, 
and  was  at  times  of  weak  mental  capacity. 

4.  It  was  further  proved  that  in  conse- 
quence of  complaints  the  resiK)ndent  had 
heard  of  the  appellant's  conduct  towards 
Jane  Gardam  whilst  residing  with  her,  a 
meeting  of  her  relatives  had  been  convened 
on  the  30th  of  July,  1906,  at  resfiondent's 
sister's  (Alice  Willoughb/s)  house,  at  which 
meeting  the  appellants  husband  John 
Charles  Pickering  was  present,  when  it  was 
decided  that  Jane  Gardam  should  be  taken 
to  reside  for  a  time  with  another  relative  at 
Brigg,  in  the  county  of  Lincoln ;  that  the 
saidTjane  Gardam  was  accordingly  taken 
on  the  5th  of  August,  1906,  by  the  appellant 
to  the  house  of  Mr.  Henry  George  Dent,  at 
Brigff  aforesaid,  where  she  remained  with 
Ada  Noble,  the  appellant's  domestic  servant 
to  look  after  her  until  the  22nd  Septem- 
ber, 1906,  when  Mr.  Dent  could  no  longer 
accommodate  her,  and  she  was  accordin^y, 
at  his  request,  fetched  back  to  Hull  by  the 
appellant. 

It  was  further  proved  that  the  said  Jane 
Gardam  was  quite  incompetent  to  dress  or 
wash  herself,  and  that  she  was  nearly  blind 
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and  a  very  infirm  old  lady,  and  that  it 
was  necessary  she  should  have  someone  in 
attendance  to  look  after  her.  It  was  also 
proved  by  Ada  Noble,  the  domestic  servant 
of  the  appellant,  whose  evidence  was  cor- 
roborated by  other  witnesses,  that  on  the 
19th  day  of  July,  1906,  the  appellant  had 
assaulted  the  said  Jane  Gardam  by  striking 
her  a  severe  blow  on  the  face  in  the  front 
room  of  the  appellant's  house  with  the  back 
of  a  hand  brush,  that  on  the  following  day 
her  face  was  much  swollen  and  her  lip 
discoloured  and  swollen,  and  that  she  had 
two  teeth  loose;  that  on  the  22nd  July, 
1906,  the  said  Jane  Gardam  was  seen  by 
the  respondent's  .sister,  Edith  Willoughby, 
who  then  noticed  that  her  face  was  much 
discoloured  and  her  mouth  swollen  ;  and 
that  on  the  25th  July,  1906,  the  same  fact 
was  noticed  by  a  Mrs.  Emma  Willoughby. 
It  was  further  proved  that  the  said  Jane 
Gardam  was  not  allowed  to  be  out  of  the 
appellant's  house  without  either  die  appel- 
lant or  an  attendant  with  her,  and  that  she 
had  no  opportunity  of  laying  an  information 
voluntaruy  nor  was  she  capable  of  doing  so. 
6.  It  was  further  alleg^  by  the  respon- 
dent that  on  the  24th  day  of  September, 
1906,  the  appellant  had  again  assaulted  the 
said  Jane  Gardam  at  the  appellant's  house, 
45,  Trinity  Street,  Hull. 

6.  Evidence  was  given  by  the  appellant 
at  the  hearing  denying  both  the  alleged 
assaults,  and  stating  that  Mrs.  Gardam  had 
at  times  injured  herself  by  colliding  with 
doors  and  articles  of  furniture  owing  to  her 
defective  eyasight,  and  other  evidence  in 
support  thereof  was  adduced  by  her  solicitor 
on  her  behalf. 

7.  The  appellant's  solicitor  contended 
that  inasmuch  as  the  said  Jane  Gardam 
had  not  laid  the  information  on  which  the 

Eroceedings  were  founded,  and  as  the  same 
ad  been  laid  without  the  knowledge,  con- 
sent or  authority  of  the  said  Jane  Gardam, 
and  as  she  had  not  been  called  at  the 
hearing  in  support  of  the  case,  there  was  no 
party  aggrieved  within  the  meaning  of  the 
statute,  and  the  justices  had  no  jurisdic- 
tion to  convict,  and  he  quoted  the  case  of 
Nic/iolsan  v.  Booth  (1888),  52  J.  P.  662,  in 
support  of  his  contention. 

8.  We  considered  that  the  facts  in  that 
case  were  totally  different  from  the  facts 
proved  before  us,  as  in  that  case  the  party 
assaulted  was  quite  a  free  agent  and  capable 
of  laying  an  mformation  for  himself,  but 
from  the  evidence  before  us  we  were  satisfied 
that  the  person  assaulted,  although  perhaps 
not  non  compos  mentis,  was  so  feeble,  old 
and  infirm  as  to  be  quite   incapable   by 
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herself  of  instituting  proceedings  in  respect 
of  the  assault  which  we  were  satisfied  nad 
been  committed  uix>n  her,  and  further  that 
she  was  not  a  free  agent,  but  on  the  contrary 
was  completely  under  the  control  of  the 
person  who  had  committed  the  assault. 

We  therefore  overruled  the  appellant's 
objection,  and  we  found  as  a  fact  that  the 
alleged  assault  on  the  said  Jane  Gardam  on 
the  19th  July,  1906,  by  the  ai)i)ellant  was 
fully  proved,  and  we  convicted  her  on  the 
first  information  and  fined  her  408.,  and 
ordered  her  to  pay  the  costs.  We,  however, 
were  not  satisfied  with  the  evidence  adduced 
in  supjport  of  the  alleged  assjiult  on  the  24th 
day  of  September,  1906,  and  we  dismissed 
the  secona  information. 

The  question  for  the  opinion  of  the  court 
is :  Was  the  appellant  proiMjrly  convicted  ? 
If  so,  then  the  conviction  is  to  stand  ;  but 
if  the  court  should  be  of  opinion  to  the 
contrary,  then  the  said  conviction  is  to  be 
reversed. 

Given  under  our  hands  this  8th  day  of 
January,  1907,  at  the  city  and  county  of 
Kingston-upon-HuU  aforesaid. 

(Signed)      Edwin  T.  Sharp. 

Christopher  Gibb.s. 

The  Offences  against  the  Person  Act, 
1861,  s.  42,  provides:  "Where  any  person 
shall  unlawfully  assault  or  beat  any  other 
person,  two  justices  of  the  peace,  upon 
complaint  by  or  on  behalf  of  the  party 
aggrieved,  may  hear  and  determine  such 
offence  .  .  ." 

B.  D,  Mut'r,  for  the  appellant. — Section  42 
says  that  the  complaint  must  be  made  by 
or  on  behalf  of  the  |)erson  aggrieved.  The 
complainant  was  not  authorised  by  the 
person  assaulted,  and  therefore  the  justices 
could  not  convict  under  s.  42.  If  they  had 
found  that  the  assault  was  an  aggravated 
one  they  might  have  convicted  under  s.  43, 
or  if  they  had  considered  that  it  was  a  fit 
subject  for  an  indictment  they  might  have 
returned  the  appellant  for  triil  under  s.  46, 
but  they  have  done  neither  of  these  things. 
Nicholson  v.  Booth,  sujyi'a^  is  the  only 
authority  on  s.  42. 

Gwyer-  {Randolph  with  him),  for  the 
respondent — The  words  "  on  behalf  of  "  in 
s.  42  mean  "  in  the  interests  of."  In  R.  v. 
Deny  or  Totnes  JJ.  {1851),  15  J.  P.  818, 
Erle,  J.,  said  that  if  it  was  left  in  doubt 
whether  the  complainant  had  given  juris- 
diction to  the  magistrate  every  intendment 
must  be  made  in  favour  of  the  magistrate. 
It  is  a  question  of  fact  whether  the  coni- 
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plaint  was  made  on  behalf  of  the  person 
aggrieved. 

Muir,  in  reply. — A  remedy  is  not  wanting, 
for  the  iustices  had  ample  jurisdiction  to 
return  the  ai)pellant  for  trial  {R  v.  Gaunt 
{1805),  60  J.  P.  90).  [Phillimore,  J. :  Ought 
they  to  have  found  that  this  was  a  fit 
subject  for  indictment  1]  Yes,  if  they  could 
not  otherwise  deal  with  it.  [Darling,  J. : 
They  could  have  convicted  the  appellant  of 
an  aggravated  assault  (Crocker  v.  Raymond 
{1880),  3  T.  L.  R.  181).]  They  had  jurisdic- 
tion to  convict  of  aggravated  assault  if  the 
facts  would  justify  it. 

Alverstone,  L.C.J.— The  facts  of  this 
case  are  very  peculiar,  and  we  are  asked  to 
say,  on  the  analogy  of  the  decision  in 
Nicholson  v.  Booth,  sufnu,  that  the  pro- 
ceedings were  wrong,  because  the  resiwn- 
dent,  who  was  a  relative  of  the  lady 
assaulted,  had  no  right  to  commence  them. 
It  is  clear  that  the  magistrates  thought 
that  though  no  proceedings  had  been  taken 
to  put  her  under  legal  control,  she  was  in 
such  a  state  that  she  could  not  take  care  of 
herself,  and  she  was  quite  incapable  by  her- 
self of  instituting  proceedings  in  respect  of 
the  assault,  and  further,  that  she  was  not  a 
free  agent,  but  was  completely  under  the 
control  of  the  appellant.  It  is  said  that  in 
those  circumstances  if  there  has  been  an 
assault  upon  her  which  falls  short  of  an 
aggravated  a.ssault  within  s.  43  of  the 
Offences  against  the  Person  Act,  1861,  no 
summary  proceedings  Ciin  be  taken  upon 
an  information  laid  by  a  person  whom  she 
has  not  authorised  to  do  so.  I  think  that 
that  is  too  narrow  a  construction  to  put 
U]>on  s.  42,  and  while  I  in  no  way  attempt 
to  derogate  from  the  authority  of  the  case 
of  Nicholson  v.  Booth,  sujyra,  which  shows 
that,  where  the  party  .aggrieved  is  com- 
petent to  prosecute,  but  declines  to  do  so, 
a  policeman  may  not  take  up  the  case  on 
his  behalf,  I  think  that  the  distinction 
drawn  by  the  magistrates  between  that  case 
and  the  present  is  one  to  which  we  ought 
to  give  effect.  In  that  case  there  was  a  free 
agent  capable  of  laying  an  information, 
and  I  am  not  prei)area  to  decide  that  where 
the  person  aggrieved  is  helpless  the  same 
principle  is  to  apply.  We  oujjht  not  to  con- 
strue the  vords  of  the  section  so  that  an 
information  laid  for  a  person  who  cannot 
protect  herself  must  be  regarded  in  the 
same  light  as  one  laid  for  a  person  who  is 
perfectly  competent  to  take  proceedings,  but 
declines  to  do  so. 

Darling.  J.— I  am  of  the  same  opinion. 
I  do  not  tnink  that  there  is  any  analogy 
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between  this  case  and  the  case  of  Nichol- 
son V.  Booth,  sujyra.  There  the  i)er8on 
aggrieved  had  given  no  authority  to  lay  the 
information.  Here  there  is  no  reason  to 
think  that  the  person  aggrieved  would  not 
have  given  authority  if  she  could,  but  she 
was  unable  to  do  so.  To  hold  the  contrary 
would  be  to  lay  down  that  if  a  person  be 
sufficiently  helpless  anyone  may  assault 
him  with  impunity,  whereas  if  he  was  strong 
enough  to  instruct  someone  to  put  the  law 
in  motion  on  his  behalf  it  would  not  be 
safe  to  assault  him.  1  think  it  worth  while 
to  point  out  that  to  assault  a  person  so  in- 
firm as  this  old  lady  must  almost  neces- 
sarily be  an  aggravated  assault,  and  if  the 
proceedings  had  been  for  an  aggravated 
assault,  and  if  the  magistrates  had  taken 
that  view,  the  apneilant  would  have  been 
sent  to  gaol,  whicn,  I  consider,  would  have 
been  a  most  admirable  sequel. 

Phillimore,  J.— I  am  of  the  same  opinion. 
If  the  contention  for  the  appellant  were 
right  it  would  not  be  a  case  of  absolute  im- 
punitv,  because  the  person  committing  the 
assault  could  have  been  sent  for  trial,  but 
the  result  would  likely  be  that  owing  to  the 
public  expense  involved  there  would  be 
practical  impunity  if  that  were  the  only 
course  open  to  the  magistrates,  and  if 
these  proceedings  could  not  be  brought 
on  behalf  of  an  infirm  person  by  a  near 
relative. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  C.  J.  Smith 
and  Hudson,  for  Payne  and  Payne,  Hull. 

Solicitors  for  the  respondent :  Bell,  Brod- 
rick  <&  Co.,  for  G.  S.  Jordeson,  Hull. 
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ApHl  17,  1907. 

(Before  Ridley  and  Bray,  JJ.) 

WuiTTucK  V,  Withy. 

Licensing— Grant  of  new  licence— Objector 
to— Oath  by — Right  of  clerk  to  fee- 
Justices'  Clerks  Act,  1877  (40&41  Vict, 
c.  43),  8.  8— Alehouse  Act,  1828  (9  Geo.  4, 
c.  61),  s.  15. 

On  the  grant  of  a  licence  the  only  fees  jxiy- 
able  to  the  clerk  of  the  licensing  justices 
are  those  set  out  in  s.  15  of  the  Alehouse 
Act,  1828,  and  s,  36  of  the  Licensing 
Act,  1872. 

Therefofi*e,  tliere  is  7io  liability  on  a  jferson 
opposing  the  grant  of  a  new  licence  at 
a  general  annual  licensing  meeting,  to 
wfiom,  before  giving  evidence,  an  oath  is 
administered,  to  pay  any  fee  to  the  clerk 
to  tJie  licencing  justices,  and  this  is  so 
even  where  a  local  authority  hcu  made  a 
table  of  court  fees,  approved  by  the 
Secretary  of  State  under  s.  8  of  the 
Justice^  Clerks  Act,  1877,  which  in- 
cludes the  following :  "  Oath  —  Every 
oath,  affirmation  or  solemn  declaration 
not  otherwise  charged^  1«." 

I  from  the  County  Court  of  Somer- 

The  plaintiff's  particulars  of  claim  in  the 
county  court  were  as  follows  :  "  The  plain- 
tiff claims,  in  his  capacity  as  clerk  to  the 
justices  of  the  Weston  (Bath)  petty  ses- 
sional division  of  the  county  of  Somerset, 
the  sum  of  four  shillings,  being  the  court 
fees  authorised  by  the  table  duly  made  and 
certified  for  the  county  of  Somerset,  in  pur- 
suance of  s.  8  of  the  Justices'  Clerks  Act, 
1877,  in  respect  of  four  witnesses  who  were 
called  by  the  defendant  at  the  further  ad- 
journed annual  licensing  meeting  of  the 
said  justices,  held  at  the  Court  House, 
Weston,  Bath,  on  the  3rd  day  of  March, 
1906,  on  the  hearing  of  a  certain  application 
made  by  or  on  behalf  of  the  Bath  Brewery 
Company,  Limited,  and  gave  evidence  in 
opposition  to  the  said  application." 

The  parties  admitted  tne  following  facte, 
saving  all  just  exceptions  as  to  their  admis- 
sibility as  evidence : 

1.  The  plaintiff  is  the  duly  appointed 
clerk  to  the  justices  of  the  Weston  (Bath) 
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petty  sessional  division  in  the   county  of 
Somerset. 

2.  A  table  of  court  fees  has  been  duly 
made  and  certified  for  the  county  of  Somer- 
set, pursuant  to  s.  8  of  the  Justices'  Clerks 
Act,  1877.  [A  copy  of  such  table  was 
annexed  to  the  admission  of  facts,  and 
relevent  extracts  therefrom  are  set  out 
tn/ra,] 

3.  At  an  adjourned  meeting  of  the  general 
annual  licensing  meeting  of  the  justices  of 
the  said  petty  sessional  division,  held  at  the 
Court  House,  Weston,  Bath  on  March  3rd, 
1906,  application  was  made  by  one  John 
Mole  Hibbard  for  the  grant  of  a  provisional 
full  licence  for  premises  intended  to  be 
erected  at  Coronation  Avenue,  Twerton, 
Bath,  under  the  Alehouse  Act,  1828,  as 
amended  by  subsequent  Acts. 

4.  The  Reverend  Harry  William  Mel- 
lowes,  Archibald  Beale,  William  James 
Holoway  and  Harry  Wheeler,  i)ersons 
residing  or  owners  of  property  near  the 
proposed  new  premises,  attended  the  said 
adjourned  meeting  for  the  purpose  of  ob- 
jecting to  the  grant  on  public  grounds  and 
of  giving  information  to  the  court  to  enable 
It  to  rightly  exercise  its  discretion  whether 
to  make  the  grant  or  not.  The  defendant 
appeared  thereat  as  their  solicitor. 

5.  At  the  request  of  the  applicant  six 
witnesses  were  called  and  were  duly  sworn 
and  gave  evidence. 

6.  The  said  Harry  William  Mellowea, 
Archibald  Beale,  William  James  Holoway 
and  Harry  Wheeler  were  also  duly  sworn 
or  affirmed,  and  gave  evidence  objecting  to 
the  grant  as  aforesaid. 

7.  The  justices  decided  to  make  the  grant 
applied  for. 

8.  The  aj)plicant  has  paid  to  the  plaintiff 
the  sum  of  7«.  6ri.,  being  the  fees  allowed 
by  s.  1.5  of  the  Alehouse  Act,  1828,  and  the 
sum  of  Is.,  as  prescribed  by  s.  30  of  the 
Licensing  Act,  1872,  but  no  other  fees. 

9.  The  plaintiff  is  seeking  to  recover  the 
sum  of  4«.  as  fees,  payable  in  respect  of  the 
administration  of  the  oaths  or  affirmations 
as  aforesaid  to  the  said  Harry  William 
Mellowes,  Archibald  Beale,  William  James 
Holoway,  and  Harry  Wheeler. 

10.  For  at  least  fifteen  years  last  past  it 
has  not  been  the  practice  of  the  clerk  to  the 
justices  of  the  said  petty  sessional  division 
to  demand  and  receive  a  fee  for  adminis- 
tering the  oath  to  a  witness  upon  an  appli- 
cation for  a  licence. 

11.  For  the  purposes  of  this  action  the 
defendant  accepts  such  liability  lor  the  eaid 
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fees  as  may  be  adjudged  to  rest  upon  the 
said  Harry  William  Mellowes,  Archibald 
Beale,  William  James  Holoway  and  Harry 
Wheeler,  or  either  of  them. 

12.  [A  copy  of  the  correspondence  be- 
tween the  parties  dealing  with  their  con- 
tentions was  annexed  to  the  admission  of 
facts.] 

The  table  of  fees  referred  to  in  para- 
graph 2  of  the  admission  of  facts  was 
headed  :  "  Table  of  fees  to  be  taken  by  the 
clerks  to  the  justices  of  the  peace  of 
the  county  of  Somerset,  made  by  the 
standing  joint  committee  of  the  quarter 
sessions  and  the  county  council,  at  a  meeting 
of  such  committee  held  at  the  city  of  Wells, 
on  Monday,  the  7th  day  of  April,  1902,  pur- 
suant to  the  statute  40  &  41  Vict.  c.  43,  s.  8." 
Then  are  set  out  various  services  and  fees, 
and  amongst  others : 

8.  d. 
"  Licence — 

For  every  occasional  licence    -    2    6 
For  every  licence,  consent,  or 
authority  not  otherwise  pro- 
vided for,  to  include  registra- 
tion, when  necessary    -        -26" 
"  Oath— 

Every  oath,  affinnaticn,  or 
solemn  declaration,  not 
otherwise  charged        -        -    1    0 

(  Vide  note  aifooC)^ 

The  footnote  was  as  follows  :  "  Nothing 
herein  contained  shall  be  construed  to 
authorise  the  demand  of  any  fee  contrary 
to  the  provisions  of  any  Act  of  Parliament 
now  or  hereafter  to  be  passed,  or  for  re- 
swearing any  person  to  any  examination  or 
for  any  oath,  affirmation,  or  declaration  to 
obtain  pay,  pension  or  allowance  from 
Government  or  friendly  society,  or  charitable 
fund,  or  for  any  declaration  relating  to  lost 
duplicates  of  articles  pledged  where  the 
amount  advanced  on  such  articles  does  not 
exceed  208." 

Annexed  to  the  said  table  of  fees  was  a 
catalogue  of  fees  headed  :  "  Statutory  fees 
to  be  taken  by  justices'  clerks,"  and  con- 
taining, inter  alia^  the  following  fees  : 

s.  d, 
"  Licences — 

For  grant,  renewal,  or  transfer 
of  a  licence  to  keep  an  ale- 
house and  victualling  house 
(to  include  fee  of  1«.  6cf.  for 
preparation  of  precepts  and 
notices,  and  fee  of  1«.  to 
constable  for  serving  notices) 
(9  Geo.  4,  c.  61,  8.  15)  -        -     7     6 
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"Licences — continued,  s.  d. 

For  grant  or  transfer  of  certi- 
ficate under  the  Wine  and 
Beerhouse  Acts  (to  include 
fee  for  preparation  of  pre- 
cepts and  notices,  and  fee 
to  constable  as  above)  (33  <fc 
34  Vict.  c.  29,  s.  4)        -        -    7    6 

For  renewal  of  certificate  under 
the  Wine  and  Beerhouse  Acts 
(to  include  fee  of  1«.  to  con- 
stable for  serving  notices) 
(33  &  34  Vict.  c.  29,  s.  4)       -    5    0 

For  registering  any  grant  of 
renewal  (35  &  36  Vict.  c.  94, 
s.  36) 10 

For  inspection  of  register  and 
taking  copy  or  extract  from 
register  (35  &  36  Vict.  c.  94, 
s.  36)    -        -        -        -        -     1    0 

For  certified  copy  of  licence 
^  under  5  &  6  Vict.  c.  44,  s.  3  -    2    6 

For  endorsement  of  same        -    2    6 

Billiard  licence  (to  include  fee 
of  1«.  to  constable)  (8  & 
9  Vict.  c.  109,  s.  10)      -         -     6    0 

Theatre  licence  (6  &  7  Vict, 
c.  68,  s.  6),  for  each  month 
for  which  theatre  is  open, 
not  exceeding      -        -        -    5    0 

Registration  of  music  and 
dancing  licence  (53  &  54  Vict, 
c.  59,  s.  51)  -        -        -        -    5    0" 

By  s.  8  of  the  Justices'  Clerks  Act,  1877 
(40  «k  41  Vict.  c.  43)  :  "  Where  it  api)ears  to 
a  local  authority  that  the  aggregate  amount 
received  by  the  treasurer  of  that  authority 
in  respect  of  court  fees  unduly  exceeds  or 
unduly  falls  below  the  aggregate  amount 
paid  by  that  authority  by  way  of  salary  to 
the  clerks  of  jKJtty  sessional  divisions  .  .  . 
or  that  otherwise  it  is  expedient  so  to  do, 
the  local  authority  may  make  a  table  of  the 
court  fees  which  m  their  opinion  should  be 
taken,  and  shall  cause  such  table,  signed  by 
the  chairman,  mayor,  or  other  presiding 
officer  of  the  local  authority,  to  be  laid  be- 
fore a  Secretary  of  State,  and  a  Secretary 
of  State  may,  if  he  think  fit,  alter  such 
table  of  fees  and  settle  the  same  .  .  . 
and  certify  that  the  fees  in  the  table  as 
settled  by  him  are  proper  to  be  taken  within 
the  jurisdiction  of  the.  said  local  autho- 
rity. ...  A  Secretary  of  State,  upon 
certifying  a  table  of  fees  in  pursuance  of  this 
section,  shall  cause  copies  tnereof  to  be  sent 
to  the  clerk  of  the  local  authority  to  be  by 
him  distributed  to  the  clerks  of  petty  ses- 
sional divisions  and  clerks  to  justices  within 
the  jurisdiction  of  that  authority,  and  if  at 
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any  time  thereafter  any  of  those  clerks  or 
any  other  person  wilfully  demands  or  re- 
ceives any  other  or  greater  court  fee  than 
such  as  is  set  down  in  the  said  table,  he 
shall  forfeit  for  every  such  demand  or 
receipt  twenty  pounds.  ....  The  ex- 
pression 'court  fee'  in  this  section  means 
any  fee  gratuity  or  sum  which  may  by  law 
bo  demanded  or  received  in  resi)ect  of  any 
business  or  act  transacted  or  done  by  a 
clerk  of  special  or  petty  sessions  or  a  clerk 
of  justices  of  the  peace  as  such  clerk  .  .  ." 

By  s.  15  of  the  Alehouse  Act,  1828  (9  Geo.  4, 
c.  61) :  "It  shall  be  lawful  for  the  clerk  of 
the  justices,  as  well  at  the  general  annual 
licensing  meeting  as  also  at  any  special 
session  to  be  holden  under  this  Act,  to 
demand  and  receive  from  every  person  to 
whom  a  licence  shall  be  granted  under  this 
Act,  for  the  trouble  of  such  clerk,  and  for 
all  expenses  connected  therevdth,  the  sums 
following  and  no  more ;  videlicet  .  .  . 
and  every  such  clerk  who  shall  demand  or 
receive  from  any  person  for  such  respective 
fees  in  this  behalf  any  greater  sum  or  any- 
thing of  greater  value  than  the  sums  herein- 
before specified,  being  in  the  whole  the 
sum  of  seven  shillings  and  sixpence,  shall 
for  every  such  offence,  on  conviction  before 
one  justice,  forfeit  and  pay  the  sum  of  five 
pounds." 

The  judgment  of  the  county  court  judge 
was  as  follows : 

This  is  an  action  brought  on  an  admission 
of  facts  which  involves  a  point  of  law  that 
I  have  reason  to  believe  has  not  been 
decided.  The  point,  which  has  been  argued 
at  considerablelength,  affects  a  large  nuniber 
of  gentlemen  who  act  as  clerks  to  iustices. 
The  action  is  brought  by  Mr.  Whittuck, 
who  is  clerk  to  the  justices  of  the  Weston 
petty  sessional  division  of  Somerset  He 
seeks  to  recover  certain  fees  for  the  admini- 
stration of  the  oath  to  certain  persons  who 
gave  evidence  before  the  court.  The  occa- 
sion upon  which  these  gentlemen  were 
sworn  was  an  application  to  the  said  justices 
for  the  granting  of  a  new  licence.  Four 
gentlemen  objecting  to  the  granting  of  that 
new  licence  gave  evidence  betore  the  justices, 
and  before  they  gave  evidence  the  usual 
oath  was  administered  to  them  by  Mr. 
Whittuck,  and  it  is  in  relation  to  the 
administration  of  that  oath  that  Mr.  Whit- 
tuck seeks  to  recover  a  fee  from  each 
of  those  gentlemen  who  gave  evidence 
objecting  to  the  granting  of  the  licence. 
Now  the  fees  which  can  be  demanded  by  a 
clerk  are  those  only  which  are  allowed  by 
Act  of  Parliament,  and  a  schedule  of  fees 
has  been  drawn  up  by  the  standing  com- 
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mittee  of  the  quarter  sessions  and  county 
council  of  Somerset^  and  has  been  allowed 
by  the  Secretary  ot  State.  And  amongst 
those  fees  I  find,  under  the  word  "  oath," 
"every  oath,  affirmation,  or  solemn  declara- 
tion not  otherwise  charged,  1«."  In  a  note, 
however,  to  that  and  other  fees,  I  find 
the  words,  provided  that  it  is  not  contrary 
to  any  Act  of  Parliament,  in  other  words, 
that  it  is  consistent  with  all  Acts  of  Parlia- 
ment. •  Now,  as  regards  these  fees  which 
have  been  drawn  up,  they  are  not  in  them- 
selves binding  to  this  extent,  that  if  it  be 
found  that  they  are  illegal  or  idtra  vires 
.  the  mere  fact  of  their  being  signed  by  the 
Secretary  of  State  does  not  make  them 
legal.  That  has  been  so  held  in  several 
cases,  as,  for  instance^  in  the  case  of  bye- 
laws  under  the  Public  Health  Acts  which 
have  been  allowed  by  a  Secretary  of  State. 
But  there  are  cases,  and  many  cases,  in  fact, 
.  where  the  clerk  has  a  right  to  charge  a  fee 
for  administering  the  oath.  What  I  have  to 
determine  is,  whether  in  this  case  there  was 
a  right  to  charge  a  fee.  Now  the  section 
relioa  upon  by  the  plaintiff  is  s.  8  of  the 
Justices^  Clerks  Act,  1877  (40  &  41  Vict, 
c.  43),  and  that  section  defines  what  is 
meant  by  a  court  fee.  It  saj^s :  "The 
expression  *  court  fee*  in  this  section  means 
any  fee  gratuity  or  sum  which  may  by  law 
be  demanded  or  received  in  respect  of  any 
business  or  act  transacted  or  done  by  a 
clerk  of  special  or  petty  sessions  or  a  clerk 
of  justices  of  the  peace  as  such  clerk." 
Under  what  law,  then,  can  this  fee  be  de- 
manded ?  This  is  an  act  done  undoubtedly 
by  a  clerk  of  the  justices,  but  the  section 
says  a  court  fee  which  may  by  law  be 
demanded.  Then  we  have  to  go  back  to 
see  what  is  the  law  which  empowers  a  fee 
to  be  charged  on  the  administration  of  the 
oath  to  a  person  objecting  to  the  granting 
of  a  new  licence.  The  plaintiff  argues,  in 
the  first  place,  that  this  is  a  court  of  sum- 
mary jurisdiction  within  the  meaning  of  the 
Interpretation  Act,  1889.  Now  I  am,  of 
course,  bound  by  the  case  of  Boulter  v. 
Kent  JJ.  (1897),  61  J.  P.  532  ;  [1897]  A.  C. 
556.  That  case  decided  that  on  an  applica- 
tion for^  the  granting  of  a  new  licence,  the 
body  of  justices  or  persons  who  happen  to 
be  justices,  who  have  to  determine  whether 
a  new  licence  shall  be  granted  or  not,  are 
not  acting  under  the  Summary  Jurisdiction 
Act.  Secondly,  it  decided  that  they  are 
not  a  court.  If  they  are  not  acting  under 
the  Summary  Jurisdiction  Act,  and  if  they 
are  not  a  court,  I  fail  to  see  how  a  charge 
such  as  this  fee  can  be  made.  I  will  deal 
hereafter  with  the  second  contention  that 
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the  charge  may  be  made  at  common  law. 
That  this  is  not  only  the  law  but  was 
the  intention  of  the  legislature  when  the 
Licensing  Acts  were  passed,  I  think,  is 
borne  out  in  several  ways.  The  Alehouse 
Act,  1828  (9  Geo.  4,  c.  61),  s.  15,  expressly  pro- 
vides the  fees  that  may  be  charged  on  a  grant 
of  a  new  licence.  That  section  empowers 
the  clerk  to  demand  and  receive  from  every 
person  to  whom  a  licence  shall  be  granted 
under  the  Act  certain  fees,  but  makes  no 
provision  in  reference  to  fees  against  any- 
one opposing  the  application.  If,  therefore, 
the  fee  is  not  chargeable  under  the  Ale- 
house Act,  1828,  and  is  not  chargeable  under 
the  Summary  Jurisdiction  Act  or  Justices' 
Clerks  Act,  the  plaintiff  is  driven  to  argue 
that  it  is  chargeable  under  the  common  law, 
and  the  plaintiff's  solicitor  has  not  suggested 
any  other  source  than  these  from  which  the 
present  claim  can  be  made.  I  think  there 
is  no  liability  on  behalf  of  anyone  opposing 
the  grant  of  a  new  licence  to  pay  a  fee  on 
the  administration  of  the  oath.  That  is 
strongly  borne  out  by  the  fact  that  he  need 
not  give  evidence  on  oath  ;  he  is  not  a  party 
to  the  transaction.  That  has  been  decided 
in  the  case  I  have  already  quoted,  Boulter  v. 
Kent  JJ.j  sujyra.  Undoubtedly  he  is  a 
person  who  feels,  and  perhaps  does  feel 
very  strongly,  on  the  application  that  is 
made ;  but  that  does  not  constitute  him  a 
party  in  the  legal  sense  of  the  word.  His 
legal  position  is  rather,  if  I  may  say  so,  that 
of  an  amicus  curice,  and  as  amicus  curicehe 
is  there  to  assist  the  justices  and  to  give 
any  opinion  and  fact  he  may  think  fit  as 
to  the  desirability  or  otherwise  of  granting 
a  new  licence ;  but  he  is  not  a  party  and, 
as  I  have  pointed  out,  he  need  not  give 
evidence  upon  oath.  But  although  he  need 
not  give  his  evidence  on  oath,  the  magis- 
trates, I  think,  would  be  bound  to  hear  him 
if  he  is  a  person  interested  in  the  locality 
or  place  affected  by  the  granting  of  the 
licence.  The  Act  of  Parliament  does  pro- 
vide certain  instances  where  a  person  under 
the  Licensing  Act  opposing  an  application 
is  obliged  to  give  his  evidence  on  oath,  that 
is  to  say,  on  the  objection  to  the  renewal  of 
a  licence.  Whether  he  be  liable  to  pay  a 
fee  or  not  on  giving  evidence  on  oath 
against  the  renewal  of  a  licence,  I  am  not 
called  upon  to  decide  to-day,  but  I  am  of 
opinion,  for  the  reasons  I  have  mentioned, 
that  the  fee  now  sued  for  is  not  chargeable. 
Of  course,  although  the  action  has  been 
brought  by  Mr.  Whittuck  as  clerk  to  the 
justices,  he  is  not  interested  at  all  in  the 
matter,  because  the  fee,  if  payable,  would 
not  in  any  ca.se  go  to  him.  I  understand 
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the  action  has  been  brought  at  the  desire  of 
the  standing  committee  to  have  some  deci- 
sion upon  the  point.  My  decision  is  that 
there  must  be  judgment  for  the  defendant 
with  costs. 

The  plaintiff  appealed. 

Avory,  K.C.  (C.  A,  S.  Garland  with  him), 
for  the  plaintiff.— The  plaintiff  is  entitled 
to  these  four  fees  of  Is.  for  swearing  the 
persons  objecting  to  the  grant  of  this  licence. 
For  that  fee  is  allowed  under  the  table 
of  fees  made  by  the  standing  joint  com- 
mittee and  approved  by  the  Secretary  of 
State  under  the  heading  "Oath— Every 
oath,  affirmation,  or  solemn  declaration,  not 
otherwise  charged,  1«."  This  table  of  fees 
and  this  particular  fee  are  authorised 
by  s.  8  of  the  Justices'  Clerks  Act,  1877.^ 
[The  preamble  to  that  Act  and  the  preceding 
Act  of  14  (fe  15  Vict.  c.  55,  were  also  men- 
tioned.] This  fee  is  clearly  a  court  fee,  as 
it  may  by  law  be  demanded  in  respect  of 
business  done  by  a  clerk  of  justices  of  the 
peace  **as  such  clerk."  The  case  of  Boulter  v. 
Kent  JJ.^  sufyra^  has  no  bearing  on  the  point, 
for  that  case  only  shows  that  licensing  jus- 
tices do  not  sit  as  a  court  of  summary  juris- 
diction under  the  Summary  Jurisdiction 
Acts.  See  judgment  of  Vauohan  Wil- 
liams, L.J.,  in  Rex  v.  Woodhouse  {190(i\ 
70  J.  P.  485  ;  [1906]  2  K.  B.  501,  at  p.  511. 
Again,  the  plaintiff  nas  a  common  law  right 
to  charge  these  fees.  He  is  entitled  at 
common  law  to  charge  a  fee  for  any  service 
he  is  called  upon  to  perform  :  the  person 
requesting  the  service  is  bouna  to  pay  the 
amount.  See  R,  v.  Coles  (18Jf5),  10  J.  P. 
105  ;  8  Q.  B.  75.  Coleridge,  J.,  there  said 
(see  8  (J.  B.,  at  p.  82),  "  Whoever  wants  the 
thing  in  respect  of  which  the  fee  is  made 
payable  must  pay  the  fee  ;  the  prosecutor  if 
he  takes  out  a  warrant,  the  defendant  if  he 
enters  an  appearance."  See  also  the  judg- 
ment of  Williams,  J.,  in  that  case.  It  was 
in  the  discretion  of  the  justices  on  the 
application  for  this  licence  to  say  whether 
evidence  should  be  taken  on  oath ;  if 
the  objector  refused  to  be  sworn,  as  he 
might  lawfully  have  done,  the  justices 
might  equally  lawfully  have  refused  to 
listen  to  his  statement.  See  R.  v.  Skarman 
(1898\  62  J.  P.  296  ;  [1898]  1  Q.  B.  578.  On 
the  objector  therefore  desiring  to  be  sworn 
he  must  pay  the  fee.  Section  15  of  the 
Alehouse  Act,  1828,  does  not  prevent  this 
fee  being  charged.  The  fees  of  Is.  6d.  there 
charged  are  to  be  paid  by  the  successful 
applicant  for  the  licence.  The  section  does 
not  deal  with  the  fees  to  be  paid  by  objec- 
tors. The  concluding  words  of  the  section 
332 
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show  that  the  words  in  the  former  part 
"  for  all  expenses  connected  therewith  "  are 
limited  to  the  services  there  mentioned  on 
behalf  of  the  applicant.  The  object  of  the 
section  is  to  prohibit  the  clerk  obtaining 
more  fees  than  7«.  Qd,  from  a  successful 
applicant. 

J.  A.  Simony  for  the  defendant. — This 
fee  which  the  plaintiff  desires  to  charge  is 
not  in  the  table  of  fees  at  all.  The  entry 
under  "oath,"  already  mentioned,  has  no 
reference  to  licensing  matters.  All  the  fees 
in  this  table  are  in  respect  of  matters  in  the 
inherent  jurisdiction  of  the  justices.  The 
fees  in  licensing  matters  are  separately 
dealt  with  in  the  statutory  fees  on  the  page 
annexed  to  the  table  of  the  standing  joint 
committee,  of  which  the  first  is  the  7s.  6rf., 
which  is  all  the  plaintiff  can  charge  on  the 
grant  of  a  licence.  That  contention 
merely  raises  the  question  of  the  construc- 
tion of  this  table  of  fees.  But  assuming 
that  this  fee  is  included  in  the  table  of  fees 
under  the  heading  of  "  oath,"  already  men- 
tioned, then  the  fee  ought  not  to  have  been 
so  included.  It  is  open  to  me  to  show 
that.  See  the  judgment  of  Coleridge,  J,, 
in  R.  V.  Coles,  sujnu  (8  Q.  B.,  at  \\  88), 
"  The  question  is  whether  this  table  of  fees 
was  warranted  in  point  of  law,"  and  also 
the  judgment  of  Russell,  L.C.J.,  in  Kruse  v. 
Johnson  (1898),  62  J.  P.  469 ;  [1898]  2  Q.  B., 
at  p.  98.  Firstly,  there  is  no  statutory 
right  to  charge  this  fee  at  all.  Section  8  of 
the  Justices'  Clerks  Act,  1877,  is  no  autho- 
rity for  the  charge,  as  this  fee  cannot  be 
called  a  "  court  fee,"  for  a  "  court  fee,"  by 
the  definition  in  the  section,  is  one  demanded 
for  business  done  by  a  clerk  of  special  or 
petty  sessions,  or  a  clerk  of  justices  of  the 
peace  "  as  such  clerk."  But  the  plaintiff  is 
and  was  acting  as  a  clerk  to  the  licensing 
justices,  a  different  office  from  that  of  clerk 
of  justices  of  the  peace.  The  fact  that  the 
two  offices  are  held  by  the  same  person  (see 
s.  74  of  the  Licensing  Act,  1872)  can  make 
no  difference  ;  the  offices  are  separate,  and, 
therefore,  the  fee  demanded  is  not  a  court 
fee  within  the  meaning  of  s.  8.  The  general 
annual  licensing  meeting  is  not  a  court 
{Boulter  y.  Kent  J  J.,  sujn'a),  and  its  clerk 
is  not  acting  as  a  clerk  of  the  justices  of  the 
peace  "  as  such  clerk."  Secondly,  there  is 
no  right  under  the  common  law  to  charge 
these  fees.  See  thejudgmentof  Eyre,L.C.J., 
in  Fleetwood  v.  Finch  {1793\  2  H.  Bl.,  at 
p.  223.  This  fee  had  not  been  demanded 
for  the  last  fifteen  years.  See  paragraph  10 
of  the  admission  of  facts.  See  also  £.  v. 
Baker  (18S7\  7  A.  &  E.  502.    R,  v.  Coles, 
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mipra^  does  not  support  the  contention 
that  there  is  any  right  to  this  fee  at 
common  law.  The  alleged  right  to  charge 
it  at  common  law  is  fallacious.  Whether 
there  was  a  request  for  the  administration 
of  the  oath  does  not  appear  from  the  ad- 
mission of  facts.  Even  assuming  that  my 
client  did  make  such  a  request,  it  is  an  error 
to  say  that  such  a  request  imports  a  promise 
to  pav.  The  clerk  to  the  licensing  justices  is 
a  public  servant,  a  public  official,  and,  as 
Cavb,  J.,  said  in  In  re  Hoioe  (1887), 
18  Q.  B.  D.,  at  p.  576  :  "It  is  a  well-known 
principle  of  law  that  where  a  public  officer 
IS  required  to  perform  a  certain  duty,  he  is 
not  entitled  to  make  any  charge  for  doing 
that  duty  unless  some  charge  is  actually 
provided  for  him  by  enactment  of  law." 
Further,  the  Licensing  Acts  form  a  code  of 
their  own,  and  a.  15  of  the  Alehouse  Act, 
1828,  enumerates  the  fees  and  all  the  fees 
payable  to  the  clerk  to  the  licensing  justices 
on  the  grant  of  a  licence  (except  that  under 
s.  36  of  the  Licensing  Act,  1872).  The 
words  in  that  section  are  that  the  fees  there 
mentioned  are  to  be  paid  "  for  the  trouble 
of  such  clerk,  and  for  all  expenses  connected 
therewith."  The  objector  who  comes  to  in- 
form the  mind  of  the  tribunal  (see  Lord 
Hebschell's  judgment  in  Boulter  v.  Kent 
JJ,,  supra  (L.  R,  at  p.  569) )  is  entitled  to  be 
sworn,  and  the  expense  is  included  in  that 
provided  for  by  s.  15.  It  is  clear  that  a  suc- 
cessful applicant  would  not  have  to  i>ay  a 
fee  for  the  swearing  of  his  witnesses.  It 
should  be  implied,  from  the  language  of  s.  15, 
and  from  the  fact  that  the  Licensing  Acts 
form  a  code  of  their  own,  that  the  section 
is  exhaustive,  and  that  no  other  fees  are 
chargeable  than  those  there  specified. 

Garland,  in  reply. — If  the  applicant  was 
unsuccessful  he  could  be  charged  this  fee  of 
1«.  for  the  administration  of  the  oath  to  his 
witnesses.  If  it  had  been  intended  that 
8.  15  of  the  Alehouse  Act,  1828,  should  be 
exhaustive  as  to  the  fees  payable  to  the 
clerk  of  the  licensing  justices  it  would  have 
been  framed  differently.  Compare  with 
s.  15  the  terms  of  s.  110  of  the  Highway 
Act,  18.35  (5  &  6  Will.  4,  c.  50),  and  s.  246 
of  the  Customs  CJonsolidation  Act,  1876 
(39  &  40  Vict.  c.  36).  [The  definitions  of 
"court  of  summary  jurisdiction"  and  of 
"  petty  sessional  court"  in  s.  13  (11),  (12),  of 
the  Interpretation  Act,  1889  (52  t  53  Vict. 
c.  63),  and  Webb's  English  Local  Govern- 
ment, at  p.  586,  were  also  referred  to.] 

Ridley,  J. — In  this  case  I  do  not  deny 
that   I    have   been    rather  puzzled  as  to 
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whether  the  decision  of  the  county  court 
judge  can  be  supported.  The  section  on 
which  he  gives  his  decision,  and  which  we 
are  to-day  asked  to  construe,  is  not  in  all 
respects  an  easy  one ;  for  I  think  it  is 
Quite  easy  for  Mr.  Garland  to  quote,  as  he 
did,  other  Acts  of  Parliament  in  which, 
dealing  with  an  analogous  subject,  the 
legislature  has  said  "such  fees  shall  be 
charged  and  no  other."  Of  course  if  that 
had  been  the  provision  contained  in  this 
section— if  it  had  said  at  the  close  of  it  that 
"every  such  clerk  who  shall  demand  or 
receive  from  any  person  for  any  fees  at  all 
on  the  grant  of  a  licence  anything  more 
than  7«.  6c?.,  shall  be  liable  to  conviction," 
one  could  nave  understood  it  without  any 
difficulty  ;  but  the  whole  of  the  matter  be- 
fore us  IS  placed  in  the  position  in  which  it 
is  because  of  the  words  not  being  such  as 
he  contends  they  should  have  been.  It 
does  not,  however,  follow  for  that  reason 
that  we  are  able  to  adopt  his  arguments, 
and  although  I  know  there  are  difficulties 
in  the  way  on  both  sides,  whichever  deci- 
sion we  adopt  in  this  matter,  I  have  conie 
to  the  conclusion  upon  the  whole,  that  this 
is  meant  to  be  an  exclusive  section,  and  to 
say  that  these  fees,  and  no  other  fees,  shall 
be  levied  from  persons  who  make  an  appli- 
cation for  a  licence  under  the  Alehouse 
Act  of  1828,  or  the  Acts  that  are  in  ;>aW 
matetia.  On  the  other  hand,  the  arguments 
addressed  to  us  by  Mr.  ^imon  I  am  not 
altogether  able  to  adopt.  Thus,  I  think  that 
when  he  says  that  the  clerk  to  the  justices, 
when  he  is  acting  under  the  Licensing 
Acts,  and  is  representing  the  authority 
which  has  the  jurisdiction  of  granting  or 
refusing  the  licence,  is  not  the  clerk  to  the 
justices  as  such— that  is  not  a  good  point. 
I  think  he  would  fall  within  the  provisions 
of  s.  8  of  the  Justices'  Clerks  Act,  1877 
(40  (fe  41  Vict.  c.  43),  when  it  says  that  "  the 
expression  *  court  fee '  in  this  section  means 
*any  fee,'"  and  so  forth,  "which  may  by 
law  be  demanded  or  received  in  resi)ect  of 
any  business  or  act  transacted  or  done  by 
a  clerk  of  special  or  petty  sessions  or  a 
clerk  of  justices  of  the  peace  as  such  clerk." 
It  is  true,  of  course,  that  we  must  accept 
in  full,  and  do  accept,  the  decision  of 
Boulter  v.  Kent  JJ.,  mjrra,  which  took  the 
justices,  and  their  clerk  as  their  officer,  and 
made  tnem  into  the  new  authority,  which 
was  to  have  the  right  of  granting  or  re- 
fusing licences  at  the  general  meeting  which 
was  to  be  held  by  them  in  accordance  with 
the  Act  of  Parliament.  But  I  do  not  think 
that  was  making  a  new  statutory  officer  to 
do  statutory  work.  It  appears  to  me  it  was 
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a  case  in  which  an  old  officer— an  officer,  I 
mean,  who  has  existed  in  years  gone  by— is 
told  he  is  to  do  new  duties.  If  there  was, 
in  point  of  fact,  at  the  time  a  schedule  of 
fees  enacted  by  the  authority  of  the  Act  of 
Pf^rliament,  or  at  least  clothed  with  the 
authority  of  the  Act  of  Parliament,  which 
then  existed  relating  to  such  matters,  and 
a  new  duty  was  placed  upon  him  which 
would  put  upon  him  duties  coming  other- 
wise within  those  for  which  he  was  entitled 
to  charge  a  fee,  I  think  he  would  be  entitled 
to  charge  for  this  one ;  I  mean  if  he  was 
entitled  to  charge  a  fee  for  the  oath  ad- 
ministered to  witnesses  in  all  cases  gene- 
rally brought  before  the  justices,  and  a  new 
Act  of  Paniaraent  was  passed  placing  before 
that  same  body  of  justices  new  duties  of  a 
similar  character,  then  his  right  to  charge 
the  Is.  for  the  oath  administered  to  each 
witness  would  apply  to  the  new  duties  as 
well  as  to  the  old.  That  seems  to  me  to  be 
clear.  Therefore  I  do  not  accept  it  sim[)ly 
as  a  sound  argument  that  the  plaintiff  is 
not  a  clerk  to  the  justices  as  such.  I 
think  he  was,  and  in  that  capacity,  if 
that  were  the  only  question,  he  could  say 
he  was  entitled  to  his  fees.  Again,  as 
to  the  point  about  the  common  law,  I  do 
not  think  it  is  necessary  to  decide  tnat.  I 
am  of  opinion,  as  far  as  my  knowledge  goes, 
that  there  was  at  common  law  a  right  which 
was  recognised  in  clerks  to  the  justices  to  re- 
ceive certain  fees.  There  is  evidence  upon 
which  we  are  entitled  to  act,  as  it  seems  to 
me,  in  a  case  of  this  kind  in  saying  that  the 
fee  demanded  according  to  the  schedule  put 
before  us  in  this  ca.se,  that  is  to  say.  Is.  for 
administering  an  oath,  was  a  competent  fee 
at  the  common  law  for  a  clerk  to  the  justices 
to  demand.  The  way  in  which  those  things 
were  dealt  with  by  the  legislature  in  ancient 
times  appears  to  me  to  liave  been,  as  far  as 
I  know,  or  as  far  as  I  can  form  an  opinion, 
by  saying  that  they  shall  not  be  more  than 
a  certain  amount;  and  looking  at  the  old 
book  I  have  here  upon  the  bench,  I  was  able 
to  turn  up  a  page  in  which  I  discovered 
two  or  three  old  Acts  of  Parliament  which 
were  referred  to  of  the  time  of  the  Tudors, 
in  which  the  clerks  to  the  justices  were 
interfered  with  and  told  that  they  were  not 
to  demand  more  than  a  particular  sum.  It 
is  not  necessary,  however,  for  us  to  decide 
that.  In  this  case  I  assume,  and  think  it  is 
correct  to  assume,  that  there  is  such  a  right 
in  the  clerks  to  the  justices  to  ask  for  such 
a  fee.  But  what  we  have  to  say  is,  now 
does  it  apply  to  cases  of  this  kind  or  does  it 
not  ]  I  know  there  is  a  difficulty  in  either 
point  of  view.     Are  we  to  take  this  as  an 
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exclusive  section  or  not  ?  If  it  is  not  exclu- 
sive, what  are  we  to  say  about  the  applicant's 
own  fee  for  swearing  witnesses  ?  If  it  bo 
correct  to  say  that  these  are,  in  fact,  fees 
which  are  placed  upon  a  person  who  goes 
to  the  trouble  to  ask  for  a  favour,  that  he  is 
to  pay  7s.  Qd,  for  that— for  all  the  duties 
put  together,  but  that  all  other  fees  are  still 
to  be  payable  by  him  which  any  other  liti- 
gant or  applicant,  or  person  coming  within 
the  jurisdiction  of  the  justices  would  have 
to  pay,  he  must  pay  U.  for  his  witnesses 
being  allowed  to  take  the  oatli.  But  the 
section  says,  as  it  appears  to  me,  in  words 
of  which  the  meaning  can  haixlly  be  disputed, 
that  he  is  not  to  pay  anything  more,  because 
it  is  from  him — from  the  person  to  whom  the 
licence  shall  be  granted— the  statute  says 
no  more  is  to  be  demanded  or  received.  I 
know  that  the  words  at  the  end  of  the  sec- 
tion do  possibly  carry  a  larger  sense,  but 
whereas  at  the  beginning  of  the  section  it 
says  precisely  it  shall  be  lawful  for  the  clerk 
of  the  justices  to  demand  and  receive  from 
every  person  to  whom  a  licence  shall  be 
granted,  for  the  trouble  of  such  clerk,  the 
following  sums  and  no  more,  I  cannot  think 
that  we  should  be  acting  in  accordance 
with  the  section  if  we  were  to  say  that  such 
an  applicant  had  to  pay,  besides  the  7s.  6rf., 
a  common  law  or  customary  fee  which  by 
common  law  would  still  remain  payable  by 
him,  and  which  therefore  would  be^  as  I 
think,  contrary  to  the  express  provision  of 
the  preliminary  part  of  this  section.  Now, 
on  the  other  siae  of  the  question  there  is 
also  a  difficulty,  because  Mr.  Simon  has  to 
say  that  the  opponents  of  such  an  applica- 
tion also  are  free  from  the  liability  to  pay 
the  Is.  which  is  the  customary  fee  (as  I  am 
now  assuming)  for  the  taking  of  such  an 
oath.  He  has  to  say  that.  But  the  same 
difficulty  does  not  apply  to  him.  It  is  not 
possible  for  either  side  to  withdraw  from 
the  difficulty  so  facing  them  and  say,  "We 
will  leave  it  to  be  decided  when  the  fact 
arises,"  because  on  either  side,  as  it  seems 
to  me,  it  is  extremely  in  point  as  to  the 
arguments  urged.  Now  the  only  difficulty 
in  Mr.  Simo7i*8  way  that  I  can  see  is  this, 
if  he  can  say,  "  this  section  is  intended  to 
be  exclusive  of  all  other  legislation,  and  we 
are  dealing  with  a  subject  wnich  is  kept  out- 
side of  other  statutes  and  which  deals  with 
justices  of  the  peace,  not  as  a  court  of  petty 
sessions,  but  a  body  of  people  who  are  to 
grant  or  refuse  these  licences" — if  he  can 
say  that,  he  goes  a  considerable  distance  in 
being  able  to  ask  us  to  say  the  clerks  to  the 
justices  of  the  peace  in  such  case  must  give 
up  their  right  to  fees,  or  rather  that  such  fees 
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do  not  apply  to  witnesses  called  on  such  pro- 
ceedings. He  lets  alone  all  other  fees,  the 
fees  of  the  same  nature  payable  in  respect  of 
other  proceedings ;  but  he  says  it  does  not 
apply  here.  Now  I  do  not  see  any  great 
diniculty  in  following  him  upon  that  argu- 
ment As  I  have  said,  there  is  a  difficulty, 
but  yet,  if  you  look  at  the  decision  m 
Boulter  v.  Kent  JJ.^  supra,  it  goes  so  far 
and  places  s])ccifically  on  record  what  the 
House  of  Lords  considered  to  be  the  state 
of  things  relating  to  the  justices  as  the 
licensing  body,  that  it  does  seem  to  me  it 
would  be  best  for  us  to  decide  the  case  in 
his  favour  ujwn  this  ground,  that  the  section 
is  an  exclusive  one ;  that  it  does  not  deal 
with  courts  J  that  it  does  not  deal  with 
proceedings  in  which  there  are  parties— in 
which  one  ie  the  ai)plicant  and  another  is 
the  opponent ;  but  it  treats  the  justices  as 
a  body  of  people  who  have  to  entertain 
an  application  and  to  grant  or  refuse  it. 
Therefore  it  must  follow  that,  to  a  great 
extent  at  all  events, -these  Licensing  Acts 
and  the  proceedings  taken  thereunder,  are 
not  within  the  ordinary  scope  of  the  legis- 
lation affecting  justices  of  the  peace,  llead 
in  that  light,  and  putting  the  case  in  no 
other  way,  it  appears  to  me  that  the  table 
of  fees,  which  is  properly  authorised,  of 
course,  and  which  has  the  sanction  of  the 
Secretary  of  State  upon  it,  does  not  include 
such  an  oath  as  that  administered  in  the 
present  case.  I  have  not  noticed  the  argu- 
ment which  dealt  in  detail  with  that  iwr- 
ticular  schedule  ;  but  it  does  seems  to  me 
on  the  face  of  it  prima  facie  it  ought  to  be 
allowed  as  a  good  schedule.  It  has  the 
authority  of  the  justices— I  think  also  of 
the  judge  of  assize— I  am  not  quite  sure 
whether  that  still  remains  the  law,  but  it 
has  certainly  the  approval  of  the  Secretary 
of  State  and  prima  facie  it  is  a  good 
schedule ;  but  I  think  when  you  carefully 
look  at  the  way  in  which  these  fees  are  set 
out  it  is  not  to  be  assumed  (I  think  it  is 
otherwise)  that  an  oath  taken  in  all  pro- 
ceedings such  as  these  which  are  not  before 
justices  in  an  ordinary  way,  but  before  a 
special  court,  such  as  that  which  is  consti- 
tuted to  entertain  these  apfdications,  does 
fall  within  its  provisions  at  all.  It  is  \iex- 
fectly  conceivable  that  those  who  drew  this 
schedule  were  not  thinking  of  that  point — 
I  expect  that  is  the  truth— and  it  does 
appear  in  the  admissions  of  fact  that  have 
been  made  before  the  court  in  this  case 
that  for  fifteen  years  these  fees  have  not 
been  asked  for  hy  the  clerk  to  the  justices 
of  this  petty  sessional  division.  For  these 
reasons,    which    I    have   given   somewhat 
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hastily  without  having  put  them  in  writing, 
still  sufficiently  clearly  1  hope,  I  have  come, 
though  not  without  some  difficulty,  to  the 
conclusion  that  this  decision  ought  to  be 
affirmed. 

Bray,  J.— I  am  of  the  same  opinion. 
This  is  a  claim  by  the  clerk  to  the  justices 
to  be  paid  a  fee  of  1«.  by  a  member  of  the 
public  who  has  appeared  in  an  objection  to 
an  application  for  the  granting  of  a  licence 
and  has  been  sworn.  The  position  of  such 
a  i)crson  is  shown  by  the  judgment  of 
Lord  Herschell  in  Boulter  v.  Kent  J  J., 
sujrra  (see  L.  11.,  at  p.  5G9),  "  The  ques- 
tion is  not  one  inter  partes  at  all.  The 
justices  have  an  absolute  discretion  to 
determine  in  the  interest  of  the  public 
whether  a  licence  ought  to  be  granted,  and 
every  member  of  the  public  may  object  to 
the  grant  on  public  grounds,  apart  from 
any  individual  right  or  interest  of  his  own. 
The  applicant  seeks  a  privilege.  A  member 
of  the  public  who  objects  mereljr  informs 
the  mind  of  the  court  to  enable  it  rightly 
to  exercise  its  discretion  whether  to  grant 
that  privilege  or  not."  I  am  not  surprised 
to  find  that  no  member  of  the  public  who 
has  been  sworn  under  these  applications 
has  been  made  to  pay,  at  all  events  to  this 
clerk  to  the  justices,  for  fifteen  years  at 
lea.st,  and  I  think  it  requires  a  strong  case 
to  show  that  such  a  member  of  the  public 
so  appearing  and  being  sworn  is  liable  to 
pay  tne  Is.  if  he  is  sworn.  The  plaintiff 
relies  upon  s.  8  of  the  Act  of  1877.  He 
says  that  a  fee  for  this  service  is  in  the 
table  of  fees,  and  therefore  it  is  payable. 
Now  the  tjvble  of  fees  includes  court  fees, 
and  the  expression  court  fee  "  means  any 
fee,  gratuity  or  sum  which  may  by  law  be 
demanded  or  received  in  respect  of  any 
business  or  act  transacted  or  done  by  a  clerk 
of  special  or  petty  sessions  or  a  clerk  of 
justices  of  the  peace  as  such  clerk."  Now  I 
decline  to  express  any  opinion  as  to  whether 
the  clerk  to  the  justices  was  acting  "as 
such  " ;  but  it  is  necessary  that  it  must  be 
a  sum  which  may  by  law  be  demanded  and 
received,  and  I  have  the  greatest  difficulty 
in  seeing  that  there  is  any  contract  or  any 
liability,  apart  from  any  statute,  upon  a 
member  of  the  public  who  so  appears  and 
is  sworn,  to  pay  this  1«.,  and  therefore,  even 
assuming  it  were  in  this  table  of  fees,  I 
should  doubt  very  much  indeed  whether  it 
was  properly  there.  But,  in  my  opinion, 
s.  15  of  the  Alehouse  Act,  1828,  pre- 
scribes the  fees,  and  the  only  fees,  that 
are  payable  to  the  clerks  of  the  justices 
on  such  a  proceeding  as  this.    The  section 
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says,  "  It  shall  be  lawful  for  the  clerk  of 
the  justices,  as  well  at  the  general  annual 
licensing  meeting  as  also  at  any  special 
session  to  be  holden  under  this  Act,  to 
demand  and  receive  from  every  person  to 
whom  a  licence  shall  be  granted  under  this 
Act,  for  the  trouble  of  such  clerk,  and 
for  all  expenses  connected  therewith,  the 
sums  following  and  no  more."  Now,  of 
course,  it  is  quite  true  that  it  does  not  say 
anything  about  his  right  to  receive  from 
anybody  else,  but  in  my  opinion,  for  all 
that,  it  was  intended  that  this  should  be 
exhaustive.  I  do  not  think  he  would  be 
entitled  to  receive  anything  from  an  appli- 
cant who  failed  in  his  application,  nor  do  I 
think  that  if  he  succeeded  in  the  applica- 
tion and  had  to  pay  this  fee  of  Is.  Od.,  he 
would  have  to  pay  in  addition  the  1«.  for 
the  oath.  In  my  opinion,  the  plain  words 
of  it  are  that  he  shall  receive  for  the  whole 
of  his  trouble  and  expenses  connected  there- 
with, the  sum  of  7«.  6d,  and  no  more.  Now, 
I  think  that  would  include  the  whole  of  the 
expenses  of  the  hearing  or  whatever  it 
might  be,  so  that  in  my  opinion  it  is  quite 
suiticient  to  say  that  this  section  is  exhaus- 
tive. They  were  astablishing  what  may  be 
called  for  convenience  a  new  tribunal.  It 
is  not  a  court ;  it  has  been  held  not  to  be  a 
court  but  a  new  tribunal,  and  they  pre- 
scribed—they there  and  then  laid  down  the 
fees  which  the  clerk  to  the  justices  was  to 
receive  in  respect  of  these  matters,  and,  as 
I  have  said  before.  I  think  this  section  is  ex- 
haustive. But  wnen  I  look  at  the  table  of 
fees  made  by  this  standing  joint  committee,  I 
think  not  only  does  it  corroborate  ray  view 
of  the  Act,  but,  in  my  oj)inion,  the  table  of 
fees  does  not  cover,  and  is  not  intended  to 
cover,  an  expense  of  this  kind  at  all.  The 
first  batch,  m  my  opinion,  is  not  intended 
to  cover  the  case  of  proceedings  before  a 
general  annual  licensing  meeting  or  special 
session  for  that  purpose,  if  you  look  at 
every  one  of  the  words.  I  asked  counsel 
for  tne  plaintiff  to  point  out  to  me  any  one 
of  these  words  which  he  thought  was  applic- 
able to  such  a  case.  He  first  of  all  pointed 
out  "Hearing ;  when  no  conviction  or  order 
is  made."  That  does  not  apply,  l>ecause  no 
conviction  is  asked  for  and  no  order  is  asked 
for  —  those  expressions  are  inapplicable. 
"Licence;  for  every  occasional  licence." 
That  is  a  licence  of  an  entirely  different 
character  which  I  understand  is  granted  at 
special  sessions.  "  For  every  licence,  con- 
sent or  authority  not  otherwise  provided 
for,  to  include  registration  when  necessary, 
2«.  6d."  That  clearly  cannot  cover  this  one, 
because  for  this  7«.  Qd,  is  payable,  not  2<.  Qd, 
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Then  "List"— I  do  not  know  of  any  list 
here.  "Every  notice' — there  is  no  notice 
at  all  prescribed  in  this  Act  except  the 
general  notices  for  the  annual  licensing 
meeting,  which,  of  course,  are  not  intended 
to  be  paid  for  by  every  applicant,  and  there 
is  the  notice  which  the  applicant  himself  has 
to  give  at  his  own  cost  of  course.  Then 
"  Oath ;  every  oath,  affirmation  or  solemn 
declaration  not  otherwise  charged,  1<."  In 
my  opinion,  that  is  not  intended  to  cover 
the  case  of  an  oath  before  an  annual 
licensing  meeting  at  all.  That  view  is 
strongly  borne  out  if  you  look  at  the  other 
page  which  has  the  heading  "Licences," 
and  deals  with  every  one  of  these  statutory 
charges.  Therefore,  in  my  opinion,  the 
plaintiff  here  fails  for  two  reasons :  first  of 
all,  he  is  excluded  from  making  any  further 
charge  by  s.  15  ;  secondly,  it  is  not  in  this 
list  of  fees. 

Apjyecd  dismissed. 

Solicitors  for  the  plaintiff:  Maude  and 
Tunnicliffe,  for  G.  J.  Simey,  Bath. 

Solicitors  for  the  defendant:  Church, 
Adams  and  Prior,  for  A.  E.  Withy,  Bath. 
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AprU  23,  1907. 

(Before  Alverstone,  L.C.J.,  Darling  and 
Phillimore,  JJ.) 

Rex  V,  London  J  J. ;  Ex  jyirte  St.  George's, 
Strand  and  Westminster  Unions 
AND  Westminster  City  Council 
Assessment  Committee. 

Rating— Decision  of  assessment  committee 
— Apj)eal— Appearance  of  assessment 
committee  —  Consent  of  guardians— 
Costs—Union  Assessment  Committee 
Amendment  Act,  1864  (27  &  28  Vict 
c.  39),  8.  2— Valuation  (Metropolis)  Act, 
1869  (32  k  33  Vict.  c.  67),  ss.  39,  48. 

On  an  apjjlication  by  a  ratepayer  to  quarter 
sessions  for  leave  to  ajypeal  against  a 
decision  of  the  assessment  committee  for 
the  St.  Geo7'ge%  Strand  and  Westmin- 
ster Unions  with  respect  to  a  valuation 
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Rex  V,  London  J  J. ;  Ex  pte,  St.  George's, 
ETC.  Unions  and  West.  C  C  Ass.  Com. 

wider  the  Valuation  (Metropolis)  Act, 
1869,  the  assessment  committee^  with  t/ie 
consent  of  the  Westminster  City  Council, 
appeared  and  opposed  the  application. 
The  application  was,  however,  granted, 
and  no  further  consent  having  been 
given  the  assessment  committee  at  tlie 
hearing  of  the  appeal  were  7'ejyresented 
by  counsely  but  took  no  part  on  the 
hearing  of  the  appeal,  except  to  oppose 
an  application  which,  when  the  appeal 
had  been  allowed,  the  ap}'>ellant  made 
for  an  order  that  the  assessment  com- 
mittee should  be  ordered  to  pay  his  costs. 
Quarter  sessions  made  the  order  asked 
for. 

Held,  thnt  the  quarter  sessions  had  no 
jurisdiction  to  make  this  order  as  to 
costs  in  the  absence  of  proof  that  the 
council  had  given  their  consent  to  the 
assessment  committee  apjyearing  as 
resjxmdents  to  the  appeal,  as  jrrescrlbed 
by  8,  2  of  the  Union  Assessment  Com- 
mittee Ame7idment  Act,  1864. 

Rule  nisi  calling  upon  the  justices  of  the 
peace  in  and  for  the  county  of  London  to 
show  cause  why  a  writ  of  certiorari  should 
not  issue  directed  to  them  to  remove  into 
this  court  all  and  singular  the  orders  made 
by  them,  or  some  of  them,  at  the  general 
session  of  the  peace,  holden  in  and  for  the 
said  county  on  or  about  the  7th  day  of 
December,  190G,  upon  the  appeal  of  one 
Albert  Bolt  against  the  valuation  of  certain 
hereditaments  comprised  in  the  valuation 
list  made  and  published  for  the  parish  of  St. 
George's,  Hanover  Square,  in  the  city  of 
Westminster,  under  and  for  the  purposes  of 
the  Valuation  (Metropolis)  Act,  1869,  and 
therein  distinguished  by  the  number  11,315, 
and  described  as  "  public-house.  The  White 
House,  Sutherland  Street,"  whereby  it  was 
ordered  that  the  said  valuation  list  of  the 
said  parish  of  St.  George's,  Hanover  Square, 
should  be  altered  by  reducing  the  gross 
value  of  the  said  hereditaments  from  the 
sum  of  £780  to  the  sum  of  £600,  and  the 
rateable  value  from  the  sum  of  £650  to  the 
sum  of  £500  :  and  whereby  it  was  further 
ordered  that  the  respondents  should  pay  the 
sum  of  £41 11«.  Sd,  for  costs,  upon  the  ground 
that  the  sessions  had  no  jurisdiction  to 
make  an  order  for  costs  against  the  assess- 
ment committee  as  they  had  not  obtained 
permission  to  appear  as  respondents  and  did 
not  appear. 

The  rule  was  moved  at  the  instance  of 
theassessment  committee  of  the  St,  George's, 


71  J.  P.  322. 

Strand   and  Westminster  Unions,  and  the 
council  of  the  city  of  Westminster. 

The  following  facts  appeared  from  the 
affidavits : 

On  the  4th  day  of  October,  1906,  the 
council  of  the  city  of  Westminster  passed 
a  resolution  approving  and  adopting  the 
following  recommendation  contained  in  a 
report  made  to  them  by  the  assessment 
committee  of  the  above-mentioned  unions, 
viz. :  "  Notice  of  intention  to  move  the  court 
of  quarter  sessions  for  leave  toenteran  appeal 
against  the  valuation  list  for  the  parish  of 
St.  George's,  Hanover  Square,  dated  30th 
May,  1905,  in  respect  of  the  White  House, 
public-house,  Sutherland  Street,  has  been 
received.  We  recommend  that  the  council 
do  consent  to  the  committee  appearing  to 
oppose  the  application." 

On  the  2.0th  day  of  October,  1906,  appli- 
cation was  made  to  the  justices  of  the  i)eace 
for  the  county  of  London,  assenribled  at  an 
adjourned  general  quarter  sessions  of  the 
peace,  holden  in  and  for  the  said  county, 
under  and  by  virtue  of  the  Valuation 
(Metropolis)  Act,  1869,  and  under  the  Local 
Government  Act,  1888,  at  the  Sessions 
House,  Clerkenwell,  on  behalf  of  Albert 
Bolt,  of  the  White  House,  aforesaid,  for 
leave  to  serve  notice  of  appeal,  and  to  enter 
an  appeal  to  the  said  sessions  against  the 
decision  of  the  said  assessment  committee 
respecting  the  valuation  and  assessment  of 
the  said  White  House  in  the  valuation  list 
made  in  the  year  1905  under  the  provisions 
of  the  Valuation  (Metropolis)  Act,  1869,  for 
the  parish  of  St.  George  s,  Hanover  Square. 

In  support  of  the  application,  Charles 
Robert  Li)we,  a  .surveyor,  gave  evidence, 
and  was  cross-examined  by  counsel  who 
appeared  on  behalf  of  the  assessment  com- 
mittee. Counsel  for  the  committee,  in 
addition  to  cross-examining  the  said  sur- 
veyor, also  submitted  arguments  to  the  said 
court  of  general  quarter  sessions  on  behalf 
of  the  committee  against  the  appeal  being 
entered  and  heard,  and  contended  that  the 
application  should  only  be  granted  (if  at  all) 
upon  the  said  Albert  Bolt  being  ordered  to 
pay  the  costs  of  the  committee.  The  court 
of  general  quarter  sessions,  after  duly  con- 
sidering such  arguments  and  the  evidence 
of  the  surveyor,  gave  leave  to  the  said 
Albert  Bolt  to  serve  notice  of  appeal,  and 
further  ordered  that,  upon  serving  such 
notice  of  api)eal,  an  appeal  be  entered  and 
heard  in  due  course  accordingly,  and  that 
the  reasonable  costs  incurred  by  tne  respon- 
dents upon  the  motion  be  paid  by  the 
appellant  in  any  event. 
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The  amount  of  the  costs  was  subsequently 
a^^reed  upon  between  the  assessment  com- 
mittee and  the  said  Albert  Bolt,  and  on  the 
23rd  November,  1906^  he  paid  the  amount 
agreed  upon  to  the  said  committee  pursuant 
to  the  aforesaid  order  of  the  court  of  general 
quarter  sessions  of  the  29th  day  of  October, 
1906. 

Pursuant  to  the  aforesaid  orders  the 
appeal  of  the  said  Albert  Bolt  was  duly 
entered,  and  was  inserted  in  the  list  of 
appeals  to  be  heard  by  the  justices  of  the 
peace  for  the  county  of  London  assembled 
at  a  general  sessions  of  the  peace,  held  in 
and  for  the  said  county,  under  and  by  virtue 
of  the  Valuation  (Metropolis)  Act,  1869,  and 
the  Local  Government  Act,  1888,  at  the 
Sessions  House,  Clerkenwell,  on  the  7th 
day  of  December,  1906.  Upon  such  last- 
mentioned  day  the  appeal  was  duly  heard 
and  evidence  was  tenaered  by  counsel  on 
behalf  of  the  said  Albert  Bolt  m  support  of 
his  appeal,  but  no  one  appeared  on  behalf 
of  the  surveyor  of  taxes  for  the  district 
comprising  the  parish  of  St.  George's, 
Hanover  Square,  and  no  evidence  was  given 
on  behalf  ot  the  assessment  committee,  who 
were  represented  by  counsel.  The  court  of 
general  quarter  sessions,  after  hearing 
counsel  on  behalf  of  the  said  Albert  Bolt, 
allowed  the  appeal  subject  to  proof  being 
given  by  the  said  Albert  Bolt,  pursuant  to 
the  rules  of  the  court  (which  proof  was 
subsequentlv  given),  that  notice  of  the 
appeal  had  been  served  on  the  surveyor  of 
taxes. 

Application  was  then  made  to  the  court 
of  general  quarter  sessions  by  counsel  on 
behalf  of  the  said  Albert  Bolt  to  allow  the 
appeal  with  costs  against  the  said  assess- 
ment committee,  whereupon  counsel  for  the 
assessment  committee  contended  that  the 
court  had  no  jurisdiction  to  order  the 
conmiittee  to  pay  the  casts  incurred  by  the 
said  Albert  Bolt  in  his  appeal  in  the  absence 
of  proof  that  the  consent  of  the  council 
of  the  city  of  Westminster  had  been  given 
to  the  appearance  by  the  stssessment  com- 
mittee as  respondents  in  the  appeal.  Such 
consent  had  not  in  fact  been  given,  unless 
it  was  to  be  implied  from  the  resolution  of 
the  4th  October,  1906. 

After  hearing  the  arguments  of  the 
respective  counsel  the  court  of  general 
quarter  sessions  made  the  order  which  it 
was  now  sought  to  quash.  By  such  order 
the  court  of  general  quarter  sessions 
ordered  that  the  respondents  in  the  appeal 
do  i>ay  to  the  clerk  of  the  court,  or  to  the 
solicitors  of  the  said  Albert  Bolt,  the  sum  of 
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£41  \\8,  8d,i  such  sum  being,  in  the  opinion 
of  the  court,  the  reasonable  costs  incurred 
by  the  said  Albert  Bolt  in  prosecuting  his 
appeal. 

The  Union  As8es.sment  Committee  Amend- 
ment Act,  1864,  s.  2,  provides  :  "  The  assess- 
ment committee  of  such  union  may.  with  the 
consent  of  the  guardians  of  sucn  union, 
after  notice  shall  have  been  sent  to  every 
guardian,  appear  as  respondents  to  such 
appeal,  but  in  the  name  of  the  guardians 
of  such  union,  in  like  manner,  and  with 
the  same  incidents,  and  subject  to  the  same 
liabilities,  and  entitled  to  the  same  remedies 
and  rights,  as  in  the  case  of  persons  other 
than  the  overseers  to  whom  notice  of  appeal 
may  be  given." 

The  Valuation  (Metropolis)  Act,  1869, 
s.  39,  provides  :  "  The  costs  of  any  ap|ieal, 
including  the  co^ta  of  any  such  valuation  as 
aforesaid,  shall  be  in  the  discretion  of  the 
justices  in  special  or  assessment  sessions  (as 
the  case  may  be),  and  shall  be  awarded  by 
them  to  be  paid  bv  such  parties  to  the 
appeal,  and  in  such  proportions  aa  they 
think  just    ..." 

Section  48  provides  :  "  The  costs  of  an 
appeal  awarded  against  or  incurred  by  any 
assessment  committee  or  overseers  shall  be 
deemed  to  be  expenses  incurred  under  this 
Act  and  the  Acts  incorporated  herewith,  and 
shall  be  raised  and  paid  accordingly   ..." 

The  London  (Assessment  Committees) 
Scheme,  1902  (No.  210  of  the  Statutory 
Rules  and  Orders,  1902),  s.  1  (1),  provides : 
"  Subject  to  the  provisions  of  this  scheme,  in 
cases  where  before  the  passing  of  the  Act 
[the  London  Government  Act,  18991  an 
assessment  committee  was  appointed  by  a 
board  of  guardians,  and  by  virtue  of  the  Act 
the  committee  is  appointed  by  the  council 
of  a  metropolitan  borough,  all  the  provisions 
of  the  Valuation  (Metropolis)  Act,  1869,  and 
the  enactments  incorponited  therewith  or 
amending  the  same,  snail  bo  construed,  so 
far  as  is  consistent  with  the  tenor  thereof, 
as  if  references  to  the  .  .  .  council 
.  .  .  were  substituted  for  references  to 
the    .    .    .    board  of  guardians    ..." 

A,  A,  Bethune  showed  cause  on  behalf  of 
the  justices.— The  Union  Assessment  Com- 
mittee Amendment  Act,  1864,  Is,  with  the 
exception  of  certain  sections,  incorporated  in 
the  Valuation  (Metropolis)  Act,  1869,  by  s.  1. 
JJnder  s.  39  of  the  latter  Act  the  justices 
were  justified  in  making  an  order  in  general 
terms  that  the  appellant's  costs  should  be 
paid  by  the  respondents.    Their  jurisdiction 
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is  wider  thaa  uoder  the  Quarter  Sessions 
Act,  1849,  s.  5,  under  which  the  costs  of  an 
api^eal  are  to  be  recoverable  a^inst  the 
party  against  whom  the  appeal  is  decided. 
The  words  of  s.  39  of  the  Act  of  1869  are 
intentionally  wider,  because  it  is  only  right 
that  where  the  assessment  committee  fails 
the  appellant  should  be  indemnified  for  his 
costs.  The  case  of  West  Ham  Assesstiieni 
Committee  v.  Essex  J  J.  (ISiHJX  60  J.  P.  766  ; 
[1896]  A.  C.  443,  was  the  converse  of  this 
case.  There  it  was  held  that  as  the  assess- 
ment committee  had  not  the  sanction  of  the 
guardians  they  could  not  get  their  costs ; 
but  that  case  shows  that  quarter  sessions 
are  justified  in  assuming  that  a  party  before 
them  is  properly  before  them,  and  in  making 
an  order  against  the  party  for  costs.  If 
necessary,  I  say  that  the  coiLsent  in  fact 
given  was  sufficient  to  enable  the  assessment 
committee  to  carry  on  the  proceedings  before 
quarter  sessions.  Where  quarter  sessions 
have  a  party  before  them  they  are  entitled 
to  assume  that  everything  has  been  pro^^erly 
done  which  ought  to  have  been  done.  If 
the  order  is  good,  it  can  be  enforced  ;  if  not, 
it  cannot  be  enforced  ;  and  the  proper 
time  to  object  is  either  on  taxation  or  when 
an  attempt  is  made  to  enforce  the  order. 

G.  Cecil  Whiteley  showed  cause  on  behalf 
of  the  appellant— Counsel  appeared  for  the 
assessment  committee  merely  on  the  (j[uestion 
of  costs,  and  quarter  sessions  were  justified 
in  assuming  that  they  were  the  respondents. 

Walter  Hyde,  in  support— It  has  been 
decided  on  s.  2  of  the  Union  Assessment 
Committee  Amendment  Act  1864,  that  if 
the  assessment  committee  fail  to  obtain  the 
consent  of  the  guardians  they  are  neither 
able  to  recover  nor  liable  to  i>ay  costs,  or  at 
any  rate,  that  if  no  application  is  made  to 
the  guardians  for  their  consent  to  the 
appeaiunce  of  the  assessment  committee  as 
respondents  they  are  not  liable  to  pay  costs. 
Section  33  of  the  Valuation  (M  etropolis)  Act, 
1869,  says  that  notice  must  be  given  to  the 
surveyor  of  taxes  and  to  the  clerk  to  the 
assessment  committee,  and  s.  39  gives  the 
justices  a  discretion  as  to  costs.  Apart 
from  s.  2  of  the  Union  Assessment  Com- 
mittee Amendment  Act,  1864,  the  mere 
giving  of  notice  would  be  sufficient  to  make 
the  surveyor  or  the  assessment  committee 
liable  to  pay  costs.  The  effect  of  s.  1 
(incoriK)rating  s.  2  of  the  Union  Assessment 
Ck>mmittee  Amendment  Act,  1864),  and  s.  48 
of  the  Valuation  (Metropolis)  Act,  1869,  is 
to  cause  the  costs  which  are  payable  by  or 
to  an  assessment  committee  to  be  governed 
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by  s.  2  of  the  Union  Assessment  Committee 
Amendment  Act,  1864,  and  if  the  assess- 
ment committee  are  only  respondents,  if 
they  appear,  my  friend's  suggestion  that 
s.  39  of^  the  Valuation  (Metropolis)  Act, 
1869,  enables  quarter  sessions  to  give  costs 
to  any  of  the  parties  breaks  down,  because 
s.  39  of  the  Act  of  1869  is  controlled  by  s.  2 
of  the  Act  of  1864.  If  he  says  that  s.  2  of 
the  Act  of  1864  does  not  apply  to  appeals 
against  a  valuation  list,  he  leaves  it  without 
any  operation  whatever.  The  only  section 
of  the  Act  of  1864  which  requires  notice  to 
be  ^iven  to  the  assessment  committee  is  s.  1, 
which  has  been  repealed  qtia  the  Metropolis 
by  s.  77  of  the  Act  of  1869,  whereas  s.  2  still 
stands.  Unless  I  am  right  in  saying  that 
s.  2  of  the  Act  of  1864  applies  to  appeals 
under  the  Act  of  1869,  it  has  no  operation, 
because  the  only  other  appeals  to  which  it 
could  apply  are  apiieals  against  a  rate,  and 
in  the  metropolis  assessment  committees 
are  no  longer  parties  to  such  an  appeal,  as 
s.  1  of  the  Act  of  1864  has  been  repealed 
qua  the  metropolis,  and  it  is  the  overseers 
who  get  notice,  the  assessment  committee 
being  only  concerned  with  value.  The 
effect  of  failure  to  obtain  consent  under  s.  2 
of  the  Act  of  1864  is  shown  by  M.  v.  Salop  J  J. 
(1896),  60  J.  P.  552. 

Alverstonb,  L.C.J.--This  case,  to  my 
mind,  presents  some  difficulties,  but  having 
regard  to  the  decision  of  the  court  in  the 
earlier  case,  and  the  general  principles  on 
which  that  decision  must  be  founded,  I 
think  this  rule  must  be  made  absolute.  It 
is  to  a  certain  extent  a  strange  result  that 
persons  who  have  been  in  fact  the  only 
respondents  at  any  stage  of  the  appeal,  and 
have  acted  as  respondents,  should  be  able  to 
say  that  an  order  made  upon  them  for  the 
payment  of  costs  cannot  be  enforced,  but  I 
think  it  is  necessary  to  say  so,  in  order  to 
protect  other  authorities,  and  other  people 
who  have  to  pay.  The  position  of  the 
assessment  committee  is  a  (peculiar  position, 
and  its  rights  and  obli^tions  have  been 
hedged  round  by  certain  statutory  provi- 
sions. Now,  dealing  with  the  matter  before 
the  Act  of  1869,  by  the  Union  Assessment 
Committee  Amendment  Act,  1864,  s.  1,  it 
is  provided  that  before  any  appeal  shall 
be  iieard  by  any  special  or  Quarter  sessions 
against  a  poor  rate,  the  appellant  shall  give 
twenty-one  days'  notice  to  the  assessment 
committee.  Then  follows  the  provision 
about  there  being  no  appeal  until  there  has 
been  a  failure  to  obtain  relief,  and  powers 
are  incidentally  given  to   the  assessment 
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committee  on  the  intermediate  stage  to  take 
certain  action  with  regard  to  the  list.  The 
assessment  committee,  by  s.  2,  "  may,  with 
the  consent  of  the  guardians  of  such  union, 
after  notice  shall  have  been  sent  to  every 
guardian,  appear  as  resiwndent!}  to  sucn 
appeal,  but  m  the  name  of  the  guardians  of 
such  union,  in  like  manner,  and  with  the 
same  incidents,  and  subject  to  the  same 
liabilities,  and  entitled  to  the  same  remedies 
and  rights,  as  in  the  case  of  f>ersons  other 
than  the  overseers  to  whom  notice  of  appeal 
mav  be  given."  I  need  not  |K>int  out  that 
under  these  Acts  there  could  be  other 
respondents  to  the  appeal.  There  might  be 
individual  persons  who  thought  fit  to  raise 
questions,  and  there  mipht  of  course  be  the 
overseers  ;  therefore  it  is  necessary  to  point 
out  that  as  regards  the  assessment  com- 
mittee, they  could  only  a])pear  after  a  notice 
had  been  sent  to  every  single  guardian,  and 
it  is  quite  plain  what  the  object  was.  The 
object  was  to  prevent  unnecessary  costs 
being  incurred  and  pro|>er  appeals  being 
improj>erly  defended  by  the  assessment 
comnuttee  at  the  cost  of  the  guardians. 
Now  for  the  purpose  of  the  present  appeal 
one  need  only  state  that  the  rights  of  the 
guardians  to  receive  notice  and  to  give  con- 
sent, is  transferred  to  the  borough  council. 
That  was  the  condition  of  matters  before 
the  Act  of  1869.  The  Act  of  1869  does 
not  contain  any  exi)ress  sections  dealing 
with  exactly  the  same  subject-matter,  but 
by  s.  1  the  Union  Assessment  Connnittee 
Acts,  1862  and  1864,  are,  for  the  puri)oses  of 
the  Act,  and  so  far  as  is  consistent  with  the 
tenor  thereof,  incor])orated  with  the  Act. 
Now  the  general  scheme  of  the  Act  of  1869 
has  often  been  stated,  and  may  be  stated 
very  briefly  again  in  two  sentences,  only  for 
the  Durpose  of  referring  to  what  has  been 
said  before.  It  directs  that  all  appeals  on 
questions  of  value  shall  be  brought  not 
against  the  rate  but  against  the  valuation 
list ;  and  it  gives  power  to  have  intermedi- 
ate valuations  and  quinquennial  revisions. 
Therefore  there  is  no  procedure,  so  far  as 
the  assessment  committee  is  concerned,  to 
which  the  protection  of  s.  2  of  the  Act  of 
1864  could  be  properly  applied,  except  the 
right  of  the  assessment  committee  to  defend 
any  assessments  that  had  been  made  either 
by  their  own  officers  or  by  the  overseers,  or 
by  any  person  specially  employed.  I  men- 
tion that,  because  Mr.  JBethune  indicated  it 
might  be  contended  that  these  provisions 
did  not  apply  at  all,  because  this  was  not 
an  appeal  aiainst  a  rate.  I  think  that 
would  be  reaucing  the  incorporation  of  the 
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Acts  of  1862  and  1864  to  a  nullity,  because, 
as  a  matter  of  fact,  the  real  function  of  the 
assessment  committee  under  the  Act  of  1869 
is  to  defend  the  valuation,  whereas  in  the 
older  Union  Assessment  Committee  Acts 
they  only  defended  the  value  when  it  arose 
under  an  appeal  against  a  rate.  We  are 
informed,  and,  as  far  as  I  can  judge,  rightly, 
that  there  are  no  other  sections  which  deal 
with  the  duties  and  obligations  of  the 
assessment  committee  with  regard  to  being 
resp()ndents.  or  which  impose  any  other 
conditions  than  thase  referred  to  in  the  Act 
of  1864.  Then  there  is  a  provision  to  which 
reference  was  made  in  the  course  of  the 
argument,  that  notice  is  to  be  given  to  the 
surveyor  of  taxes  as  well.  The  surveyor  of 
taxes  may  at  times  be  allowed  to  come 
forward  if  ho  has  a  ciise  to  represent  at  the 
sessions.  Then  s.  39  provides  that  "the 
costs  of  any  appeal,  including  the  costs  of 
any  such  valuation  as  aforesaid,  shall  be  in 
the  discretion  of  the  justices  in  special  or 
assessment  sessions  (as  the  case  may  be), 
and  shall  be  awarded  by  them  to  be  paid  by 
such  parties  to  the  appeal^  and  in  suck  pro- 
portions as  they  think  just."  It  may  be 
that  that  section  was  intended  to  allow  the 
justices  to  have  an  absolute  discretion. 
Personally,  I  think  that  that  would  be  too 
strong,  and  that  the  arguments  against  that 
view  are  very  analogous  to  those  which 
were  recognised  by  the  House  of  Lords  in 
Coster  V.  Headland  {1006),  70  J.  P.  249 ; 
[1906]  A.  C.  286,  when  the  old  provision 
with  regard  to  the  costs  of  distresses  for 

Cr  rate  was  held  to  apply  to  a  later  Act. 
;  where  you  have  got  an  express  statutory 
provision  preventing  the  assessment  com- 
mittee from  appearing  as  respondents  except 
on  certain  conditions,  I  do  not  think  that 
that  provision  is  overruled  by  a  provision 
which  merely  says  in  general  terms  that  the 
costs  shall  bo  in  the  discretion  of  the  iustices. 
Now  here  what  faap|)ened  was,  that  the 
surveyor  of  taxes  haa  put  the  figure  up  to  a 
much  higher  figure  than  that  which  origin- 
ally was  suggested  by  the  overseers,  and  in 
accordance  with  s.  63  of  the  Act  of  1869, 
**  when  a  surveyor  of  taxes  gives  notice  of 
objection  or  of  apjieal," — which,  by-the-bye, 
shows  that  he  Las  a  right  to  appeal, — "the 
amount  specified  in  the  notice  as  being  in 
his  judgment  the  gross  value  of  any  here- 
ditament referred  to  in  the  notice  snail  be 
inserted  in  the  valuation  list  by  the  assess- 
ment committee,  special  sessions,  or  assess- 
ment scions,  unless  it  is  proved  to  the 
satisfaction  of  the  assessment  committee, 
special  sessions,  or  assessment  sessions,  that 
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such  amount  ought  not  to  be  so  inserted." 
That  makes  the  surveyor  of  taxes  the  prima 
facie  mdge  of  what  the  amount  ought  to  be, 
and  throws  the  onus  of  differing  from  him 
upon  the  assessment  committee,  a  provision 
Which  would  again  rather  seem  to  show  that 
if  the  assessment  committee  are  oflF  their 
own  bat  going  to  resist  the  appeal,  they 
ought  to  observe  the  statutory  provisions  as 
to  the  sanction  which  they  must  obtain. 
The  appeal  was  said  to  be  out  of  time,  and 
thereupon  the  question  being  raised  a 
resolution  was  passed  which  sanctioned  the 
assessment  committee  opposini^  the  appli- 
cation to  enter  an  appeal.  It  is  suggested 
that  that  must  be  practically  making  them 
respondents  to  the  appeal,  and  that  possibly 
no  leave  can  be  given  except  to  allow  them 
to  be  respondents.  I  think  that  really 
would  be  too  strict  a  view,  having  regard  to 
the  protective  provisions  of  ss.  1  and  2  of  the 
Act  of  18(>4.  If  the  guardians  outside  the 
metropolis  and  the  borough  council  in  any 
area  governed  by  the  Act  of  1869  desired 
that  there  only  should  be  a  limited  appear- 
ance, I  cannot  see  any  reason  why  the  sanc- 
tion should  not  be  given  to  appear  to  a 
limited  extent ;  but  lalso  think  that  if  that 
is  not  a  limited  sanction  authorising  them 
only  to  a  certain  extent,  they  have  no  sanction 
at  all.  Now  comes  the  question  as  to  what 
view  the  court  ought  to  take  where  an  order 
has  been  made  by  justices  against  the 
assessment  committee,  who  had  indicated  to 
the  appellant  that  they  were  not  going  to 
appear,  and  who  in  fact  took  no  part,  and 
whom  I  must  now  assume  had  got  no  sanc- 
tion of  the  borough  council  that  they  should 
appear  as  respondents.  What  is  the  effect 
of  such  an  order  1  I  must  say  that,  speak- 
ing for  myself,  I  should  have  thought  a 
broad  distinction  might  be  drawn  between 
the  cases  where  an  assessment  committee 
were  liable  to  pay  costs  on  the  ground  that 
thev  had  been  parties  to  the  proceedings, 
and  an  assessment  committee  who  are 
claiming  costs  on  the  ground  that  they  were 
parties  to  the  proceedings.  If  they  claimed 
a  benefit,  it  is  clearly  right  that  they  should 
comply  with  the  provisions  of  s.  2.  I  should 
have  thought  there  was  a  great  deal  to  be 
said  on  the  view  which  is  referred  to  in  the 
House  of  Lords  in  another  case,  that  if 
people  have  so  acted  as  to  be  respondents, 
or  have  appeared  as  respondents,  they  might 
be  liable  to  the  order  of  the  court;  but 
there  is  a  distinct  decision  in  li,  v.  Salop 
JJ.J  supra,  under  s.  2  of  the  Union  Assess- 
ment Uommittee  Amendment  Act,  1864, 
that  as  the  assessment  committee  nad  not 
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obtained  the  necessary  authority,  they  were 
not  liable  to  these  costs.  It  seems  to  me 
in  those  circumstances,  that  we  ought  not 
to  disturb  that  decision,  which  certainly 
recognises  that  protection  is  given  to  the 
guardians  from  being  liable  to  pay  costs 
as  well  as  being  entitled  to  receive  them. 
In  those  circumstances,  I  think,  there  being 
no  consent  to  the  assessment  committee 
appearing  as  respondents  to  the  appeal, 
they  are  not  liable,  and  an  order  cannot  be 
made  upon  them  unless  it  appears  to  the 
court,  before  the  order  is  made,  that  the 
necessary  consent  has  been  obtained. 

Darling,  J.— I  am  of  the  same  opinion. 

Phillimore,  J. — I  do  not  dissent  from 
the  opinion  of  my  lord  and  my  brother 
Darling,  but  there  are  matters  on  which  I 
must  say  a  few  words.  I  am  not  convinced 
that  we  can  entirely  incorporate  the  provi- 
sions of  s.  2  of  the  Union  Assessment 
Committee  Amendment  Act,  1864,  with  the 
Valuation  (Metropolis)  Act,  1869  ■  at  any 
rate  in  such  a  sense  as  to  say  tnat  it  is 
necessary  that  the  assessment  committee 
should  have  the  consent  of  the  borough 
council,  as  it  now  is,  in  order  to  render 
themselves  liable  to  any  costs.  Under  the 
Union  Assessment  Committee  Amendment 
Act,  1864,  it  was  contemplated  that  the 
overseers  of  the  parish  should  be  respondents 
and  that  the  assessment  committee  might 
be  joined.  The  marginal  note  to  s.  2  is  of 
no  importance.  It  is  the  note  of  some 
commentator  ;  but  it  speaks  of  the  com- 
mittee being  co-respondents,  and  it  may  be 
that  under  that  section  (where  that  section 
applies)  they  are  not  necessary  jKirties  to 
the  appeal,  and  therefore  they  are  only  to 
be  fixed  with  costs  when  they  appear  as 
respondents.  But  under  the  Valuation 
(Metropolis)  Act,  1869,  they  are  really, 
except  the  surveyor  of  taxes,  the  only 
respondents  to  an  appeal ;  at  any  rate  the 
only  respondents  to  a  great  number  of 
appeals  which  one  can  conceive.  I  doubt 
very  much  whether,  if  the  judgment  in  the 
case  of  a.  V.  Salop  JJ.y  mpra,  meant  that  a 
person  who  must  be  served  with  a  notice 
must  appear  in  order  to  be  liable  for  costs, 
it  is  sound ;  but  it  is  a  judgment  we  are 
bound  by,  and  a  judgment  which  therefore 
we  must  follow.  For  that  reason,  therefore, 
I  do  not  dissent  from  that  part  oi  my  lord's 
judgment,  regretting  as  I  do  the  judgment 
m  the  i?.  V.  Salop  JJ,y  supra.  On  the 
other  hand,  I  have  a  further  diflficulty  which 
is  not  entirely  removed,  and  which  I  do  not 
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press  beyond  the  extent  which  I  have  men- 
tioned, namely,  whether  here  there  was  not 
what  we  ought  to  consider  in  law  as  a  con- 
sent to  the  assessment  committee  appearing 
as  respondents.  I  find  no  section  enabling 
a  partial  consent  to  be  given,  and  1  doubt 
very  much  whether  the  proper  construction 
of  the  consent  which  was  in  fact  given,  as 
shown  by  the  minutes  of  the  oorough 
council,  is  not  a  consent  to  ap):)ear  for  all 
purposes  for  which  the  reswndents  were 
bound  to  appear.  Therefore  I  doubt, 
although  I  do  not  do  more  than  express  my 
doubt,  whether  this  order  ought  to  oe  n»ade. 

Rule  absolute. 

Solicitors  against  the  rule :  E.  W.  & 
Bruce  Beal,  for  the  justices  ;  Pownall  &  Co., 
for  Bolt 

Solicitors  in  support  of  the  rule  :  Allen  k 
Son. 
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April  23,  1907. 
(Before  Alverstone,  L.C.J.,  Daeling  and 

l^ILLIMOBE,  J  J.) 

Rex  v.  Tabrum  and  Quayle  ;   Ex  parte 
Dash. 

Justices— Practice — Variance  between  in- 
formation and  conviction— Form  of 
conviction — Seals  of  justices — Power  of 
amendment  —  Summary  Jurisdiction 
Act,  1848  (11  &  12  Vict.  c.  43),  ss.  1,  14 
—Quarter  Sessions  Act,  1849  (12  k  13 
Vict.  c.  45),  s.  7. 

On  an  in/omiation  and  summons  cliarging 
the  defendant  with  unlawfully  ex/fosing 
to  view  in  a  window,  a  certain  indecent 
exhibition,  this  being  an  offence  for 
tvhich  a  penalty  of  40«.  may  be  imposed 
tinder  «.  28  of  the  Tow^i  Police  Clauses 
Acty  1847,  it  was  stated  on  behalf  of 
the  prosecution  at  the  hearing  that  the 
proceedings    were     taken    under    the 

Vagrancy  Act,  1824,  under  which,  as 
amended  by  s.  2  of  the  Vagrancy  Act, 

1838,  tfie  offence  of^^  wilfully'^  exposing 
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such  an  exhibition  to  puJblic  view  in  the 
window  of  any  shop,  situate  in  any 
street,  is  jmnishable  with  a  fine  of  £25, 
but  objection  was  not  taken  before  tlie 
justices  on  behalf  of  the  defendant  to 
the  absence  of  the  loord  "  wilfully  ^^  from 
the  summons.  The  justices  convicted 
the  defendant  of  "  unlawfully  wilfuUt/ 
exposing  an  indecent  exhibition  tojmblic 
vieiv,"  and  fined  him  £20,  and  signed 
the  conviction  but  did  not  seal  it  with 
tluir  seals. 

Held,  that  the  court  would  not  quas/i  the 
conviction  by  certiorari,  as  the  objection 
was  not  taken  at  tJie  hearing,  and  no 
infornuition  is  required  2>rovided  t/ie 
defendant  is  before  the  justices,  and  as 
the  court  had  power  xuider  tlie  Quarter 
Sessions  Act,  1849,  s.  7,  to  amend  the 
conviction  with  regard  to  tJie  omission 
of  the  seals  of  tJie  justices. 

Rule  nisi  to  two  justices  of  Essex  to 
show  cause  why  a  writ  of  certiorari  should 
not  issue  to  remove  into  this  court  a  certain 
record  of  conviction  under  the  hands  of  the 
said  two  justices,  and  bearing  date  the  12th 
day  of  January,  1907,  whereby  the  applicant, 
Herbert  Dash,  was  convicted  of  being  a 
rogue  and  vagabond  within  the  meaning  of 
the  Vagrancy  Act,  1824 ;  that  is  to  say,  for 
that  he,  on  the  21st  day  of  December,  1906, 
at  the  parish  of  Walthamstow,  in  the  said 
county,  did  unlawfully  wilfully  expose  to 
public  view,  in  the  window  of  a  certain  shop 
m  Hoe  Street,  Walthamstow,  a  certain 
indecent  exhibition,  to  wit,  certain  indecent 
pictorial  postcards,  contrary  to  the  form  of 
the  statute,  and  whereby  it  was  adjudged 
that  the  defendant,  for  his  said  offence, 
should  forfeit  and  pay  the  sum  of  £20. 

The  rule  was  obtained  on  the  grounds 
(1)  that  by  the  conviction  the  defendant 
purported  to  have  been  convicted  of  an 
offence  with  \yhich  he  was  not  charged ;  (2) 
that  the  punishment  awarded  was  beyond 
the  jurisdiction  of  the  justices  to  award 
upon  a  conviction  for  the  offence  charged 
in  the  information ;  (3)  that  the  said 
information  under  the  Vagrancy  Act,  1824, 
was  bad  on  the  face  of  it,  and  (4)  that  the 
conviction  was  bad  on  the  face  of  it  and 
void  by  reason  of  the  same  not  being  under 
the  seals  of  the  justices  purporting  to  make 
the  same. 

The  following  facts  appeared  from  the 
affidavits : 

On  the  10th  January,  1907,  John  Martin 
duly  laid  an  information  before  two  justices 
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for  the  county  of  Essex,  for  that  the  appli- 
cant "on  the  21st  December,  1906,  did 
unlawfuUy  expose  to  view,  in  the  window 
of  No.  114,  Hoe  Street,  Waltharastow,  in  the 
said  county,  a  certain  indecent  exhibition,  to 
wit,  certain  obscene  pictorial  postcards,  con- 
trary to  the  statute  m  such  case  made  and 
provided." 

The  said  two  justices  on  the  said  10th 
January,  1907,  issued  a  summons,  in  the 
terms  of  the  information,  for  the  said 
alleged  offence,  and  the  summons  came  on 
to  be  heard  before  two  justices  sitting  at 
Stratford  on  the  12th  January,  1907. 

At  the  hearing  of  the  summons  the 
defendant,  through  his  solicitor,  pleaded 
"  guilty,"  and  thereupon  the  solicitor  for  the 
prosecution  stated  the  facts  relating  to  the 
offence  alleged  in  the  summons  and  pointed 
out  that  it  was  taken  out  uncier  the 
Vagrancy  Act,  1824.  The  defendant's 
solicitor  objected  that  the  summons  did  not 
set  out  an  offence  under  the  Vagrancy  Act, 
1824,  s.  4,  as  it  did  not  charge  the  defendant 
with  being  **  a  rogue  and  vagabond,"  but 
that  the  onence  charged  was  that  contained 
in  the  Town  Police  Clauses  Act,  1847,  s.  28, 
but  no  objection  was  taken  by  the  defen- 
dant's solicitor  that  the  word  "  wilfully," 
contained  in  s.  4  of  the  Vagrancy  Act,  1824, 
was  omitted  from  the  summons.  The 
justices  decided  that  it  was  not  necessary 
that  the  defendant  should  in  the  summons 
be  charged  with  being  "  a  rogue  and  vaga- 
bond," and  the  defendant,  through  his 
solicitor,  withdrew  his  plea  of  "  guilty,"  and 
after  hearing  evidence,  which  was  cross- 
examined  to  by  the  defendant's  solicitor, 
the  justices  convicted  the  defendant,  and 
imposed  a  fine  of  £20  and  £2  16s.  costs. 

The  conviction  ran  as  follows: — Herbert 
Dash  (hereinafter  called  the  defendant)  is 
this  day  convicted  of  being  a  rogue  and 
vagabond  within  the  intent  and  meaning 
of  5  Geo.  4,  c.  83,  that  is  to  say,  for  that  the 
said  defendant,  on  the  21st  December,  1906, 
at  the  parish  of  Walthamstow,  in  the  said 
county,  did  unlawfully  wilfully  expose  to 
public  view,  in  the  window  of  a  certain 
shop,  situate  in,  and  being  No.  114,  Hoe 
Street,  Walthamstow,  aforesaid,  a  certain 
indecent  exhibition,  to  wit,  certain  obscene 
pictorial  postcards  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided. 
[Then  followed  a  statement  of  the  amount  of 
the  fine  and  costs,  and  the  signatures  of  the 
two  justices  who  heard  the  case,  but  no 
seals.] 

By  the  Vagrancy  Act,  1824,  s.  4,  as 
amended  by  the  Vagrancy  Act,  1838,  s.  2, 
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any  person  who  shall  wilfully  expose  to 
public  view  in  the  window  of  any  shop, 
situate  in  any  street,  any  obscene  picture  or 
other  indecent  exhibition,  shall  be  deemed  a 
rogue  and  vagabond,  and  is  liable  to  three 
months'  imprisonment. 

By  the  Town  Police  Clauses  Act,  1847, 
s.  28,  every  person  who  exhibits  to  public 
view  any  indecent  or  obscene  print  is  liable 
to  a  penalty  of  40». 

By  the  Summary  Jurisdiction  Act,  1879, 
s.  4,  where  a  court  of  summary  iurisdiction 
has  authoritjr  under  any  other  Act,  past  or 
future,  to  impose  imprisonment  for  an 
offence  punishable  on  summary  conviction, 
and  has  no  authority  to  impose  a  fine  for 
that  offence,  the  court  may  impose  a  fine 
not  exceeding  £26. 

The  Summary  Jurisdiction  Act,  1848,  s.  1, 
provides  :  "...  No  objection  shall  be 
taken  or  allowed  to  any  information,  com- 
plaint, or  summons,  for  any  alleged  defect 
therein  in  substance  or  in  form,  or  for  any 
variance  between  such  information,  com- 
plaint, or  summons  and  the  evidence 
adduced  on  the  part  of  the  informant  or 
complainant  at  the  hearing  of  such  informa* 
tion  or  complaint,  as  hereinafter  mentioned  ; 
but  if  any  such  variance  shall  appear  to  the 
justice  or  justices  present,  and  acting  at 
such  hearing  to  be  such  that  the  party  so 
summoned  and  appearing  has  been  thereby 
deceived  or  mislea,  it  shall  be  lawful  for 
such  justice  or  justices,  upon  such  terms  as 
he  or  they  shall  think  fit,  to  adjourn  the 
hearing  of  the  case  to  some  future  day." 

Section  14  provides:  "...  The 
conviction  or  order  shall  afterwards  be 
drawn  up  by  the  said  justice  or  justices  in 
proper  form,  under  his  or  their  hand  and 
seal,  or  handja  and  seals,  and  he  or  they  shall 
cause  the  same  to  be  lodged  with  the  clerk 
of  the  peace,  to  be  bv  him  filed  among  the 
records  of  the  general  quarter  sessions  of  the 
peace;    ..." 

The  Quarter  Sessions  Act,  1849,  s.  7,  pro- 
vides :  "  If  upon  the  trial  of  any  appeal  to 
any  court  of  quarter  sessions  agamst  any 
order  or  judgment  made  or  given  by  any 
justice  or  justices  of  the  peace  or  if  upon 
the  return  to  any  writ  of  certiorari  any 
objection  shall  be  made  on  account  of  any 
omission  or  mistake  in  the  drawing  up  of 
such  order  or  judgment,  and  it  shall  be  shown 
to  the  satisfaction  of  the  court  that  sufficient 
pounds  were  in  proof  before  the  justice  or 
justices  making  such  order  or  giving  such 
judgment  to  have  authorised  the  drawing 
up  thereof  free  from  the  said  omission  or 
mistake,  it  shall  be  lawful  for  the  court, 
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upon  such  terms  as  to  payment  of  costs  as 
it  shall  think  fit,  to  amend  such  order  or 
judgment,  and  to  adjudicate  thereupon 
as  if  no  such  omission  or  mistake  had 
existed :    .    .    .    " 

Bodkin  showed  cause.— It  is  clear  that  the 
defendant's  solicitor  conducted  the  defence 
on  the  basis  that  the  charge  was  brought 
under  the  Vagrancy  Acts.  The  defendant 
was  not  misled.  The  Vagrancy  Acts  do 
not  require  any  information  at  all.  As  to 
the  absence  of  the  justices'  seals  the  court 
has  a  power  of  amendment  by  s.  7  of  the 
Quarter  Sessions  Act,  1849. 

C  E,  Jones,  in  support.—  Except  in  the 
case  of  indictable  onences,  an  information 
is  necessary,  unless  there  is  an  arrest  on 
view  (Paley  on  Summarjr  Convictions,  8th 
ed.,  p.  75).  The  information  must  correctly 
describe  the  oflFence,  and  the  conviction 
must  follow  the  information.  There  is  a 
statutory  obligation  to  seal  the  conviction. 
It  has  been  lodged  with  the  clerk  of  the 
]>eace  without  being  sealed,  and  no  altera- 
tion can  be  made  in  a  conviction  after  it  has 
been  so  lodged,  as  it  thereby  becomes  one  of 
the  records  of  the  county. 

Alybbstone,  L.C.J.— In  my  opinion  all 
the  four  grounds  on  which  this  rule  was 
moved  must  fail.  The  first  ground,  which 
was  most  strenuously  urged,  was  that  the 
applicant  was  not  charged  under  the 
vagrancy  Act,  1 824,  That  depends  on  what 
really  occurred  in  court  before  the  justices. 
I  think  that  Mr.  Jones  was  right  in  saying 
that  the  information  left  it  doubtful  under 
which  statute  the  applicant  was  charged, 
and  probably  excluded  the  j^rima  facie 
presumption  that  he  was  being  charged 
under  the  Vagrancy  Act,  because  it  left  out 
the  word  "  wilfully."  Then  he  says  that  if 
that  is  so  there  was  no  information  under 
which  he  could  be  convicted  under  the 
Vagrancy  Act,  and  therefore  the  proceed- 
ings were  bad.  The  short  answer  to  that  is 
that  when  you  get  a  man  before  the  court 
it  is  not  necessary  to  have  an  information  at 
all.  and  the  court  can  either  amend  the 
information  or  deal  with  the  case  as  not 
requiring  any  information.  In  such  a  case 
as  this,  when  a  man  does  not  ask  for  an 
adjournment  or  require  the  summons  to  be 
amended,  but  goes  on,  it  would  be  wrong  to 
allow  any  steps  by  way  of  certiorari  to 
question  the  justness  of  the  proceedings 
against  him.  The  second  ground  is  that  the 
fine  of  £20  is  too  much.  That  depends  on 
whether  the  applicant  could  be  convicted 
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under  the  Vagrancy  Act,  and  as  he  could  be 
so  convicted  that  ground  disappears.  The 
last  ground  is  that  the  conviction  was  not 
under  the  seals  of  the  justices,  but  I  do  not 
see  why  the  hand  of  this  court  should  be 
stayed  to  put  that  matter  right  because  a 
conviction  not  right  in  form  has  been  lodged 
with  the  clerk  of  the  peace.  We  ought  to 
hold  that  under  s.  7  of  the  Quarter  Sessions 
Act,  1849,  we  have  power  to  direct  the 
magistrates  to  draw  up  a  proper  judgment 

Darling  and  Phillimore,  J  J.,  concurred. 
BtUe  discharged. 

Solicitors  against  the  rule :  Wontner  & 
Sons. 

Solicitor  in  support  of  the  rule :  C.  C. 
Sharman. 
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April  24,  25,  1907. 

(Before    Alverstone,    L.C.J.,    and 
Phillimore,  J.) 

Rex  v.  Jones    and  Others  ;   Ex  jxirte 
Mein. 

Public  health— Private  street  works— Land 
of  railway  company— Used  solely  as 
part  of  their  railway  or  works— Let  as 
garden  ground— Private  Street  WorLs 
Act,  1892  (55  &  56  Vict  c.  57),  s.  22. 

The  Barry  Railway  Company  objected  to 
the  inclusion  of  a  captain  piece  of  land 
belonging  to  them  in  a  provisional  aj)- 
portionrkent  of  the  expenses  of  certain 
private  street  toorks  in  a  street  on  which 
the  land  abutted,  but  with  which  it  had 
no  direct  communication^  the  ground  oj 
their  (Ejection  being  that  the  land  in 
question  vxis  at  the  tim>e  qfthe  laying 
out  of  the  street  used  by  the  company 
solely  as  a  part  of  their  line  qf  railway 
or  works  within  the  meaning  of  s,  ^ 
of  the  Private  Street  Works  Act,  1892. 
The  land  in  question  had  been  acquired 
by  the  railway  company  solely  for  the. 
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purpose  of  their  raihoay  and  works,  but 
the  company  allowed  their  servants,  for 
the  tinie  being,  to  use  it  a^  garden 
ground  on  payment  of  a  nominal  rent 
The  justices  found  as  a  foAit  that  it  was 
not  used  in  any  way  cm  part  of  the  com- 
pany's railway,  sidings,  station  or 
worhs,  and  that,  therefore,  the  com- 
jiant^s  objection  failed,  and  they  refused 
to  state  a  case  on  the  ground  that  the 
question  was  one  of  fact. 

Held,  that  a«  there  uhis  no  evidence  con- 
trary to  the  justices*  finding,  this  court 
would  not  issu^  u  mandamus  to  compel 
them  to  state  a  case. 

Rule  nisi  calling  on  Oliver  Henry  Jones 
and  Joshua  John  Neale,  Esquires,  two  of 
the  justices  for  Glamorgan,  and  the  Barry 
Urban  District  Council,  to  show  cause  why 
the  said  two  justices  should  not  state  a  case 
setting  forth  the  facts  and  grounds  of  their 
jud^ent  upon  the  hearing  of  certain  ob- 
jections under  s.  7  of  the  Private  Street 
Works  Act,  1892,  by  the  Barry  Railway 
Company  to  the  provisional  apportionment 
of  the  said  district  council  in  respect  of  the 
expenses  of  certain  private  street  works  in 
Dyfrig  Street,  in  the  urban  sanitary  district 
of  Barry,  whereby  the  said  objections  were 
overruled.  The  rule  was  moved  at  the 
instance  of  Mr.  Wm.  Mein,  the  secretary 
of  the  Barry  Railway  Company. 

The  following  facts  appeared  from  the 
affidavits : 

The  Barry  Urban  District  Council,  acting 
in  pursuance  of  s.  6  of  the  Private  Street 
Works  Actj  1892,  which  is  in  force  in  the 
urban  distnct  of  Barry^  resolved,  in  the  year 
1900,  to  do  certain  private  street  works  in 
Dyfrig  Street,  within  the  said  urban  dis- 
tnct. A  specification  of  the  proposed 
works,  with  plans  and  sections,  an  estimate 
of  the  probable  expenses  thereof,  and  a  pro- 
visional apportionment  of  such  expenses 
among  certain  of  the  premises  fronting, 
adjoining  or  abutting  on  such  street  were 
prepared  bv  the  surveyor  to  the  council  and 
approved  by  the  council  by  resolution, 
copies  of  which  were  published  and  served 
upon  the  owners  of  the  premises  shown  as 
liable  to  be  charged  in  the  provisional 
apportionment  in  manner  provided  by  the 
said  Act. 

The  Barry  Railway  Company  were  the 
owners  of  certain  land  fronting,  adjoining 
or  abutting  on  the  said  street,  but  having 
no  direct  communication  therewith,  and  the 
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council  deeming  the  company  to  be  exempt 
from  any  portion  of  the  expenses  of  the 
proposed  works  by  virtue  ot  s.  22  of  the 
saia  Act  did  not  insert  the  said  land  in  the 
provisional  apportionment. 

Objections  were  made  to  the  proposals  of 
the  council  under  s.  7  of  the  Act  by  the 
owners  of  the  premises  inserted  in  the  pro- 
visional apportionment  on  the  ground  that 
the  land  belonging  to  the  Barry  Railway 
Company  ought  to  be  inserted  in  the  pro- 
visional apportionment.  Such  objections 
were  heard,  pursuant  to  s.  8  of  the  Act,  by 
two  justices  of  Glamorgan,  who  upheld  the 
same,  and  ordered  the  provisional  appor- 
tionment to  be  amended  so  as  to  include 
the  land  belon^ng  to  the  railway  company. 

The  provisional  apportionment  was 
amended  in  accordance  with  the  determi- 
nation of  the  justices  and  the  Barry  Rail- 
way Company  thereupon  made  objection  to 
the  amended  provisional  apportionment  on 
the  ground  that  their  said  land  ought  to  be 
excluded  therefrom,  which  said  objection 
was  heard  by  two  justices  of  Glamorgan 
on  November  29th,  1906,  and  was  over- 
ruled. 

At  the  hearing  it  was  contended  on  be- 
half of  the  railway  company  that  the  land 
in  question  was  at  the  time  of  the  laying 
out  of  Dyfrig  Street,  used  by  the  company 
solely  as  a  part  of  their  line  of  railway  or 
works  within  the  meaning  of  s.  22  of  the 
Private  Street  Works  Act,  1892,  and  that 
the  said  street  not  having  been  in  existence 
at  the  date  of  the  adoption  of  the  Act  by 
the  council  ought  to  be  excluded  from  the 
provisional  apportionment. 

The  street  m  question  did  not  exist  at 
the  date  of  the  adoption  of  the  Private  Street 
Works  Act,  1892,  by  the  Barry  Urban  Dis- 
trict Council 

The  piece  of  land  in  question  was  on  the 
eastern  end  of  Barry  Island,  and  had  been 
acquired  by  the  railway  company  solely  for 
the  purpose  of  their  railway  and  works.  It 
varied  in  width  from  30  feet  in  its  narrowest 
part  to  122  feet,  or  thereabouts,  at  the 
widest  part,  and  was  bounded  on  the 
western  side  by  Dyfrig  Street,  and  on  the 
east  side  it  terminated  in  a  precipitous 
cliff  about  40  feet  in  height,  at  the  foot  of 
which  were  the  company  s  railways,  docks 
and  works  belonging  thereto,  and  there  was 
no  means  of  acces£f  from  them  to  the  land 
above. 

The  piece  of  land  was  alleged  by  the 
company  to  be  necessary  for  the  proper 
working  and  development  of  their  under- 
taking, out  as  it  was  otherwise  vacant  land 
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for  the  time  being  the  company  allowed 
theirservants  and  workmen  to  use  itas  garden 
ground  at  a  nominal  rent.  It  was  separated 
from  Dyfrig  Street  by  iron  railings.  There 
was  no  gateway  in  the  railings,  but  there 
were  step-ladders  by  which  persons  using 
the  garden  ground  could  get  over  from  the 
said  street  to  the  land.  The  only  way  in 
which  any  vehicles  could  get  from  the 
docks  belonging  to  the  company  would  be 
by  the  road  leading  from  the  docks  to  Barry 
Island,  and  then  over  other  roads  to  Dyfrig 
Street. 

No  evidence  was  called  on  the  part  of  the 
Barry  Railway  Company  on  the  bearing  of 
the  said  objections. 

The  justices  found  on  the  facts  stated, 
which  were  proved  before  them,  that  the 
piece  of  land  between  Dyfrig  Street  and  the 
cliff  belonging  to  the  Barry  Railway  Com- 
pany was  not  used  by  the  said  company 
solely  or  in  any  way  at  all  as  a  part  of  their 
railway,  sidings,  station  or  works  at  the 
time  of  the  laying  out  of  such  street,  and 
therefore  they  were  of  opinion  that  the 
objection  taken  bjr  the  said  company  to  the 
provisional  apportionment  failed. 

The  company  applied  to  the  justices  to 
state  a  case,  but  the  justices  declmed  to  do 
so,  as  they  were  of  opinion  that  no  question 
of  law  was  involved,  and  that  the  Question 
they  had  decided  was  one  of  fact  only. 

The  Private  Street  Works  Act,  1892,  s.  22, 
provides  :  "  No  railway  or  canal  company 
shall  be  deemed  to  be  an  owner  or  occupier 
for  the  purposes  of  this  Act  in  respect  of 
any  land  of  such  company  upon  which  any 
street  shall  wholly  or  partially  front  or  abut, 
and  which  shall  at  the  time  of  the  laying 
out  of  such  street  be  used  by  such  company 
solely  as  a  part  of  their  line  of  railway, 
canal,  or  siding,  station,  towing-path,  or 
works,  and  shall  have  no  direct  communica- 
tion with  such  street  .  .  .  This  section 
shall  not  apply  to  any  street  existing  at 
the  date  of  the  adoption  of  this  Act" 

The  justices  showed  cause  by  affidavit. 

//.  L.  Tebbs,  for  the  Barry  Urban  District 
Council,  took  no  part  in  the  argument. 

Raymund  Allen  {Eldofi  BankeSy  K.C., 
with  him)  appeared  in  support. 

Alverstone,  L.C.J.— This  case  has  been 
most  ably  argued  by  Mr.  Allen,  but  I  really 
think,  when  the  words  of  the  section  are 
considered,  that  we  should  be  doing  an  in- 
justice to  the  parties  as  well  as  to  the 
magistrates  if  we  ordered  a  case  to  be  stated. 
We  have  had  to  consider  this  section  very 
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recently.  I  will  only  repeat  in  two  sen- 
tences the  scheme  of  it,  which  is  really  what 
Mr.  Allen  has  said,  and  I  am  not  differing 
from  him  at  all.  The  scheme  of  the  section 
is  that  mere  frontage  of  a  railway  or  canal, 
the  land  having  no  direct  communication 
with  the  street,  shall  not  make  the  railway 
company,  or  canal  company,  frontagers 
if  the  land  occupied  by  them  is— and  it  is 
important  to  note  this — ^at  the  time  the 
street  is  laid  out  used  by  such  company 
solely  as  a  part  of  their  line  of  railway, 
canal,  siding,  station,  towing  path  or  works. 
Now  that  does  not  simply  mean  land  owned 
by  a  railway  company.  That  is  obviouslv 
not  sufficient,  because  land  owned  by  a  rail- 
way company  may  be  used  by  them  for  a 
purpiose  whicn  would  get  the  benefit  of  the 
street.  It  is  also  quite  clear  that  it  does 
not  simply  mean  land  owned  by  the  rail- 
way company,  because  there  is  the  later 
provision  in  tne  section  that  if  they  open 
communication  they  have  to  pay.  The 
legislature  has  thought  fit  to  put  this  limit 
upon  the  exemption,  that  it  is  only  to  apply 
if  the  land  at  tne  time  the  street  is  laid  out 
is  used  solely  as  a  part  of  their  line  of 
railway,  siding,  station  or  works.  To  say 
the  least  of  it,  there  must  be  some  evidence 
that  the  land  at  the  time  the  street  is  con- 
structed comes  within  those  words.  Now, 
what  are  the  facts  here  stated  by  the 
magistrates  1  There  is  an  area  which  we 
can  judge  to  be  large  enough  for  consider- 
able building  operations,  because  if  one 
looks  at  the  plan  which  has  been  put  be- 
fore us,  there  is  on  the  south  side  of  Dyfrig 
Street  a  row  of  some  twelve  or  thirteen 
houses  or  more,  and  they  are  upon  an  area 
of  ground  whicn  is  not  as  deep,  taking  it  all 
the  way  along,  as  the  corresponding  area  on 
the  other   side.    Therefore  it  is  perfectly 

f>lain  that  whatever  may  be  the  area  (I  be- 
ieve  it  to  be  between  some  ti^o  and  three 
acres  at  least)  there  is  ample  room  for  using 
that  land  for  some  purpose.  How  is  it  used 
at  the  present  time  1  I  am  perfectly  willing 
to  concede  for  the  purpose  of  this  point  of 
law— in  fact  I  really  concede  Mr.  Allen's 
argument  — tnat  if  it  was  being  used  solely 
for  the  purpose  of  their  railway  and  works, 
the  fact  that  they  allow  platelayers  or  other 
employees  to  grow  cabbages,  or  to  use  it  as 
a  garden  temporarily,  would  not  take  it 
out  of  the  exemption.  One  sees  very  com- 
monly a  piece  of  railway  embankment,  or  a 
piece  of  land  between  a  goods  station  and 
the  platform,  used  for  jo;ajrden  ground,  and 
that  would  not  prevent  its  being  used  solely 
as  part  of  the  railway,  siding,  station  or 
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works.  But  the  company  have  given  no 
evidence  of  any  kind  before  the  magistrates 
that  either  in  the  near  future,  or  in  the  re- 
mote future,  this  land  will  be  so  solely  used. 
Whether  in  the  remote  future  it  will  or  not 
I  do  not  express  any  opinion,  but  there  was 
no  evidence  except  what  the  magistrates 
could  see  by  looking  at  the  land  itself,  and 
what  is  stated  by  them  with  regard  to  tibe 
facts.  It  is  perfectly  obvious,  from  the 
point  of  view  of  the  public  authority,  that 
It  might  very  likely  be  that  it  would  serve 
this  company's  purpose  to  dispose  of  the 
land,  or  a  piece  of  this  land,  perhaps  only 
the  frontage.  There  is  a  tunnel  underneath 
a  part  of  it.  I  do  not  know  what  depth  the 
land  is,  but  this  cliff  must  be  so  high  that 
a  part  of  the  railway  goes  right  through  a 
tunnel  underneath.  In  my  judgment  it 
would  be  an  abuse  of  terms  to  say  that 
there  is  evidence  that  this  land  at  the  time 
this  road  was  being  constructed  was  used 
solely  for  the  purpose  of  the  railway,  the 
siding,  or  the  works,  as  distinguished  from 
being  merely  owned  by  the  company.  I 
think,  therefore,  that  the  magistrates  having 
stated  all  the  facts,  wo  can  see  plainly  that 
there  was  no  point  of  law  in  this  case,  and 
that  there  was  only  a  question  of  fact,  and 
that  question  of  fact  being  what  I  have 
stated,  namelv,  whether  the  land  was  in  fact 
at  the  time  the  street  was  made  solely  used 
as  a  part  of  the  line  of  railway,  siding, 
station  or  works,  we  ought  not  to  order  any 
case  to  be  stated,  and  that  this  rule  must  faie 
discharged. 

Phillimore,  J.— I  am  of  the  same  opinion, 
and  for  the  same  reasons. 

Bule  discharged. 

Solicitors  in  support  of  the  rule  :  Down- 
ing, Handcock,  Middleton  and  Lewis. 

Solicitors  for  the  Barry  Urban  District 
Council :  Gribble,  Oddie  &  Co.,  for  Thomas 
B.  Tordoff,  Barry. 
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April  26,  1907. 

(Before  Alverstone,  L.C.J.,  Darling 
and  Phillimore,  JJ.) 

Rex  v.  Wilkins  and  Others  ;  Ex  parte 
John. 

Justices— Binding  over  to  keep  the  peace-— 
Both  parties  bound  over — No  cross - 
summons  —  Certiorari  —  Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict, 
c.  49),  s.  25. 

WTiere  a  complainant  takes  out  a  summons 
for  an  order  binding  the  defendant  over 
to  keep  the  pea^e^  and  the  jtuftices,  on 
its  apj)earing  to  them  that  the  com- 
plainant had  himself  used  towards  the 
defendant  threats  calculated  to  lead 
to  a  brea/ih  of  the  pea^ce,  and  that 
there  is  a  real  datiger  of  a  breach  of  the 
peace  on  the  jxirt  of  both  complainant 
and  defendant^  bind  over  both  jMirties 
to  keep  the  peace,  the  court  will  not,  on 
the  application  of  the  complainant, 
Quash  by  certiorari  the  order  against 
him  on  the  ground  that  no  information 
was  laid  or  summons  issued  against 
him,  if  the  court  is  satisfied  that  before 
the  making  of  the  order  the  complainant 
had  notice  as  to  wJiat  the  resmt  of  the 
proceedings  Ufould  probably  be,  nor  ivill 
the  court  by  certiorari  qim^  such  an 
order  against  the  complainant  on  the 
ground  that  it  does  not  allege  that  the 
defendant  stated  on  oath  that  he  went 
in  bodily  fear,  if  the  recognisance  has 
been  entered  into  by  the  complainant 
without  protest. 

Rule  nisi  calling  on  two  of  his  Majesty's 
justices  of  the  peace  in  and  for  the  county 
of  Carmarthen,  and  Evan  Williams,  to  show 
cause  why  a  writ  of  certiorari  should  not 
issue  to  remove  into  this  court  the  record 
of  a  certain  order  under  the  hands  and 
seals  of  the  said  two  justices,  and  bearing 
date  on  or  about  November  9th,  1906, 
whereby  it  was  ordered  that  the  applicant 
for  the  rule,  William  John,  should  forth- 
with, to  the  satisfaction  of  the  court,  enter 
into  a  recognisance  in  the  sum  of  £10  to 
keep  the  peace  and  be  of  good  behaviour 
towards  his  Majesty,  and  allhislie^e  {)eople, 
and  especially  towards  the  complamant,  for 
the  term  of  six  months  then  next  ensuing, 
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and  further,  that  if  the  said  William  John 
should  fail  to  comply  with  such  order  he 
should  be  imprisoned  in  his  Majesty's 
prison  at  Carmarthen  for  the  space  of  four- 
teen days  unless  he  should  sooner  comply 
with  such  order,  and  also  to  remove  into 
this  court  the  recognisance,  if  any,  entered 
into  in  pursuance  of  the  said  order,  on  the 
ground  that  a  summons  ought  to  have  been 
previously  issued,  and  that  a  threat  inducing 
fear  of  bodily  injury  ought  to  have  been 
alleged. 

The  following  facts  appeared  from  the 
affidavits : 

The  applicant,  William  John,  of  Burry 
Port,  Carmarthenshire,  rate  collector,  having 
made  a  complaint  before  a  justice  of  the 
peace  against  Evan  Williams,  of  Tycanol, 
Pembrey,  in  the  same  county,  farmer,  for 
having  threatened  or  attempted  to  assault 
him  so  that  the  applicant  went  in  fear  of 
bodily  harm,  a  summons  was  issued  against 
Evan  Williams  requiring  him  tx)  appear  at 
the  Llanelly  Petty  Sessions  and  show  cause 
why  he  should  not  be  ordered  to  give 
surety  of  the  peace.  At  the  hearing  of  the 
summons  the  justices  were  satisfied  that 
there  had  been  for  many  years,  and  that 
there  still  was,  very  bad  feeling  between  the 
parties,  and  they  decided  to  bind  both  over 
to  keep  the  peace.  John  had,  in  September, 
1906,  said  to  Williams,  "  I  will  serve  you  out 
for  not  signing  cheques,"  and  on  another 
occasion,  he  challenged  Williams  to  fight. 
The  defendant  had  not  stated  in  so  many 
words  that  he  was  in  bodily  fear  of  the  com- 
plainant, but  the  justices  found  it  proved 
that  the  complainant  had  used  threats  to- 
wards the  defendant  calculated  to  lead  to 
a  breach  of  the  ))eace  on  the  complainant's 
part,  and  that  his  language  and  conduct 
showed  an  intention  to  commit  an  assault 
upon  the  defendant,  and  that  there  was  a 
real  danger  of  a  breach  of  the  peace  on  the 
part  both  of  the  complainant  and  of  the 
defendant. 

The  order  against  the  complainant  was  in 
these  terms  (omitting  formal  parts)  : 

"  Whereas  William  John,  having  made  a 
complaint  that  Evan  Williams,  the  defen- 
dant, did  unlawfully  use  divers  threats  to- 
wards the  said  William  John,  whereby  he 
feared  that  he  would  do  him  some  bodily 
injury,  and  whereas  upon  the  hearing  of  the 
said  complaint  the  defendant  stated  upon 
oath,  in  the  hearing  of  the  said  William 
John,  that  the  said  William  John  unlaw- 
fully did  use  divers  threats  towards  him, 
the  defendant,  calculated  to  provoke  a 
breach  of  the  peace,  it  is  adjudged  that  the 
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said  William  John  do  enter  into  a  recog- 
nisance in  ten  pounds  to  keen  the  peace  for 
six  months,  and  in  default  be  imprisoned 
fourteen  days." 

The  Summary  Jurisdiction  Act,  1879, 
s.  25,  provides  :  "  The  iK)wer  of  a  court  of 
summary  jurisdiction,  upon  complaint  of 
any  person,  to  adjudge  a  person  to  enter 
into  a  recognisance  and  find  sureties  to  keep 
the  peace  or  to  be  of  good  behaviour  toMurds 
such  first-mentioned  person,  shall  be  exer- 
cised by  an  order  upon  complaint,  and  the 
Summary  Jurisdiction  Acts  shall  apply  ac- 
cordingly, and  the  complainant  ana  defen- 
dant and  witnesses  may  be  called  and 
examined  and  crass-examined,  and  the 
complainant  and  defendant  shall  be  subject 
to  costs,  as  in  the  case  of  any  other  com- 
plaint   .    .    ." 

Avorpj  K.C.  (Curtis  Bennett  with  him), 
showed  cause  for  the  justices. — It  cannot 
be  any  more  necessary  to  allege  in  the  order 
that  the  complainant  has  stated  on  oath 
that  he  went  in  bodily  fear  than  it "  is 
necessary  to  state  in  any  other  conviction 
that  the  complainant  has  stated  on  oath 
the  facts  necessary  to  give  the  magistrates 
jurisdiction.  This  form  is  a  relic  of  the 
old  practice,  now  abolished,  that  a  person 
could  obtain  an  order  ex  parte  from  a  jus- 
tice by  alleging  bodily  fear.  As  to  there 
being  no  information  or  summons  a^nst 
John,  the  magistrates  have  a  general  juris- 
diction under  the  commission  of  the  peace 
to  bind  over  anybody  to  keep  the  peace 
when  they  have  reason  to  fear  that  there 
may  be  a  breach  of  it.  Secondly,  a  verbal 
complaint  is  sufficient  when  the  party  com- 
plained against  is  present.  The  applicant 
nad  every  opportunity  of  answering  the 
allegations  against  him.  He  could  have 
asked  for  an  adjournment,  but  did  not  do 
so.  He  therefore  cannot  object  to  the  jus- 
tices' iurisdiction  (B.  v.  Hughes  {1S79\ 
43  J.  P.  556  ;  4  Q.  B.  D.  614).  This  is  not 
a  punishment  but  a  precaution,  and  is  not 
governed  by  the  same  rules  as  a  conviction 
for  an  offence.  [He  was  stopped  by  the 
court.] 

David  Rhys  appeared  to  show  cause  for 
Williams. 

Grimwood  Afeavf,  in  support.  —  There 
never  was  a  charge  against  the  applicant^ 
and,  therefore,  the  order  should  be  quashed 
(Ex  ]Htrte  Groves  {1S0S\  27  J.  P.  308  ;  E.  v. 
JIugheSy  supra  ;  Andrews  v  Mitchell^  [19051 
A.  C.  78).  The  order  is  bad  on  the  face  of 
it,  because  it  does  not  allege  that  the  defen- 
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dant  stated  that  he  went  in  bodily  fear 
(2  Hawk.  P.  C,  8th  ed.,  Bk.  L,  c.  28,  s.  6, 
p.  479).  [Alvekstone,  L.C.J. :  It  may  be 
that  he  cannot  have  sureties  without  that.] 
The  justices'  commission  shows  that  they 
can  only  bind  over  persons  who  have  used 
threats  of  bodily  injury.  An  oath  by  the 
applicant  that  he  goes  in  bodily  fear  is  a 
condition  precedent  (Phillips  v.  Gates- 
head J  J,  (1879),  Times,  July  15th).  The 
words  of  Blackburn,  J.,  "if  the  party  is 
already  before  the  justices"  in  ax  parte 
Davis  (1S71\  35  J.  P.  551,  mean  "before  the 
justices  in  the  character  of  defendant." 
Section  25  of  the  Summary  Jurisdiction 
Act,  1879,  requires  a  complaint. 

Avory,  K.C.,  in  reply.—In  Bex  v.  Tregar- 
then  (18S3\  5  B.  &  Ad.  678,  it  was  held 
ti^at  this  court  could  not  interfere  with  the 
finding  of  the  magistrates  that  the  words 
used  import  a  threat  of  bodily  injury.  By 
the  commission  of  the  peace  justices  have 

Eower  to  bring  before  them  persons  who 
ave  used  threats.  When  the  man  is  sum- 
moned it  may  be  unnecessary  to  allege 
bodily  fear. 

Alverstone,  L,C.  J.— -This  rule  must  be 
discharged.  The  applicant  took  proceed- 
ings to  get  Williams  bound  over  to  keep  the 
peace,  and  was  cross-examined,  and  it 
seemed  to  appear  that  the  applicant  had 
used  very  violent  language  to  Williams,  and 
had  said  to  him,  as  recently  as  September, 
1906,  "  I  will  serve  you  out  for  not  signing 
cheques,"  and  on  another  occasion  he  chal- 
lenged Williams  to  fight,  so  that  it  is  plain 
that  there  was  a  considerable  amount  of 
bad  feeling  in  the  matter.  The  first  objec- 
tion taken  by  Mr.  Mears  is  that  there  was 
no  charge  at  all,  no  information,  no  cross- 
summons,  or  anything  of  the  kind.  Bat 
when  the  parties  are  before  the  justices  and 
have  had  a  reasonable  opportunity  of  know- 
ing what  is  brought  against  them,  then  if 
the  evidence  justifies  the  magistrates  in 
making  an  order,  subject  to  any  application 
for  adjournment  or  amendment,  the  order 
is  good.  The  magistrates  still  have  a 
general  power  under  the  commission  of  the 
peace  to  bind  persons  over  if  it  appears  that 
they  are  persons  likely  to  be  guilty  of  bad 
conduct,  and  of  such  bad  conduct  as  would 
tend  to  a  breach  of  the  peace,  even  though 
it  may  not  be  accompanied  by  a  threat  to 
'any  particular  person.  Therefore  the  first 
objection  that  there  was  no  information  or 
complaint  against  the  applicant  seems  to  me 
to  be  ^i-ithout  foundation.    He  says  further 
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that  he  had  no  opportunity  of  being  heard. 
Ajs  to  that,  I  have  no  doubt  that  his  solicitor 
knew  what  was  coming,  and  I  think  it  of 
some  importance  that  the  recognisance  was 
entered  into  without  protest  or  objection, 
and  it  would  be  wrong  to  quash  the  order 
on  the  ground  that  the  applicant  had  not 
sufficient  opportunity  of  being  heard.  That 
was  not  the  ground  on  which  the  rule  was 
moved,  though  it  was  used  as  an  argument 
on  the  moving  of  the  rule.  The  other 
point  is  that  the  order  is  bad  on  the  face  of 
it,  because  it  does  not  state  that  Williams 
went  in  bodily  fear  of  the  applicant.  I  do 
not  like  to  lay  down  any  definite  rule  as  to 
whether  such  an  allegation  is  necessary, 
because  some  case  may  arise  which  is  not 
at  present  before  me,  but  my  impression  is 
that  it  is  only  on  an  ex  parf-e  application 
that  bodily  fear  has  to  be  alleged,  and  I 
should  hesitate  to  hold  that  the  recognisance 
is  bad  solely  on  the  ground  that  it  does  not 
allege  bodily  fear  on  the  part  of  the  person 
complaining  as  the  ground  for  binding  over, 
if  I  am  satisfied,  as  I  am  in  this  case,  that 
there  was  ample  material  on  which  to  bind 
the  person  over  on  a  charge  which  has  been 
brought  to  his  notice. 

Darling  and  Phillimore,  JJ.,  con- 
curred. 

Btde  discharged. 

Solicitors  against  the  rule :  James  B. 
Soraerville,  for  W.  W.  Brodie,  Llanelly,  for 
the  justices  ;  Crowders,  Vizard  &  Co.,  for 
W.  Howell,  Llanelly,  for  Williams. 

Solicitors  in  support  of  the  rule :  Speechly, 
Mumford  and  Craig,  for  J.  Lewis  Phillips, 
-  Llanelly. 
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April  24,  1907. 

(Before  Alvbrstone,  L.C.J.,  and 
Phillimore,  J.) 

Rex  v.  Northumberland  JJ.  ;  Ex  parte 
Amble  Urban  District  Council. 

Pawnbrokers  —  Refusal  of  certificate  by 
djstrict  council— Appeal— Liability  of 
district  council  for  casts — Pawnbrokers 
Act,  1872  (35  &  36  Vict.  c.  93),  s.  62— 
Practice— CtfT^torart — Service  on  jus- 
tices—Crown Office  Rules,  1906,  r.  21. 

On  an  appeal  to  quarter  sessions  against 
the  refusal  by  a  district  council  to  grant 
a  certificate  to  a  pawnbroker^  quarter 
sessions  Jiave  no  jurisdiction  to  order 
the  appellant^s  costs  to  be  jxiid  by  the 
council  flw  respondents  to  the  appeal  in 
the  sense  of  being  parties  to  it^  where 
the  respondents  have  taken  no  step  in 
relation  to  the  appeal  and  have  not 
appeared  at  the  hearing. 

The  absence  of  the  affidavit  of  service  required 
by  r.  21  of  the  Croum  Office  Rules,  1906, 
is  no  ground  for  discharging  the  rule 
nisi,  as  the  affidavit  may  be  supplied  at 
any  time  before  the  tor  it  is  drawn  up. 

Rule  nisi  calling  on  the  justices  of  North- 
umberland to  show  cause  why  a  writ  of 
certiorari  should  not  issue  directed  to  them 
to  remove  into  this  court  the  order  made  by 
them  on  January  3rd,  1907,  on  an  api)eal 
between  Alexander  Laird,  appellant,  and 
the  Amble  Urban  District  Council,  John 
Horsley  Smith,  overseer  of  the  poor  of  the 
township  of  Amble,  and  Thomas  Bolton, 
superintendant  of  police,  respondents, 
wherein  the  appellant  appealed  against  the 
refusal  of  the  Amble  Urban  District  Coiincil 
on  November  6th,  1906,  to  grant  to  the  said 
Alexander  Laird  a  certificat-e  under  s.  40  of 
the  Pawnbrokers  Act,  1872,  authorising  the 
grant  to  him  of  a  licence  under  s.  37  of 
the  Pawnbrokers  Act,  1872,  to  carry  on  the 
business  of  a  pawnbroker  within  the  town- 
ship of  Amble,  by  which  said  order  it  was 
ordered  that  the  appeal  should  be  allowed 
and  the  certificate  granted,  and  that  the 
3r)0 
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present  applicants,  the  Amble  Urban  Dis- 
trict Council,  should  pay£25,  the  appellant's 
costs  of  the  appeal.  The  rule  was  moved 
on  the  ground  that  the  Pawnbrokers  Act, 
1872,  does  not  authorise  the  court  of  quarter 
sassions  to  order  the  council  to  pay  such 
costs. 

The  following  facts  appeared  from  the 
affidavits : 

The  appellant  appeared  at  quarter  sessions 
by  counsel,  but  none  of  the  respondents 
appeared  personally  or  by  counsel,  and  it 
was  proved  that  the  appellant,  being  a  per- 
son intending  to  apply  for  the  first  time  for 
a  certificate  under  the  Pawnbrokers  Act, 
1872,  had  given  the  preliminary  notices 
required  by  s.  43  of  that  Act,  had  personally 
attended  the  meeting  of  the  respondent 
council  at  which  his  application  was  to  be 
heard,  and  had  witnesses  then  present  who 
were  prepared  to  give  satisfactory  evidence  of 
his  good  character  and  otherwise  to  satisfy 
the  conditions  imposed  by  s.  43  of  the  Act, 
but  that  the  respondent  council,  without 
hearing  the  evidence  oflfered  by  the  appel- 
lant, declared  that  a  pawnshop  was  not 
wanted  in  Amble  and  refused  to  grant  the 
appellant's  application. 

At  the  hearing  of  the  appeal  the  appel- 
lant adduced  affirmative  evidence  of  good 
character,  which  the  court  deemed  satis- 
factory, and  also  evidence  that  none  of  the 
other  grounds  for  refusal  specified  in  s.  43 
of  the  Act  existed  at  the  time  of  the  refusal 
or  had  subsequently  arisen. 

The  court  reversed  the  refusal  appealed 
against  and  ordered  the  respondent  council 
(which,  as  no  one  had  appeared  before  it  in 
opposition  to  the  application,  the  court  con- 
sidered to  be  alone  responsible  for  the 
improper  refusal)  to  pay  the  appellant  £25 
costs  of  the  appeal. 

The  Pawnbrokers  Act  1872,  s.  40,  pro- 
vides :  "  Certificates  under  this  Act  shall 
be  granted  .  • .  ;  ,  by  the  justices  of  the 
petty  sessional  division  assembled  at  petty 
sessions  specially  convened  for  that  pur- 
pose." 

Section  43  provides :  "  An  application  for 
a  certificate  snail  not  be  refused,  except  on 
the  following  grounds,  or  one  of  them  : 

"(1)  Tliat  the  applicant  has  failed  to 
produce  sati.sfactory  evidence  of  good 
character  ; 

"  (2)  That  the  shop  in  which  he  intends  to 
carry  on  the  business  of  a  pawnbroker,  or 
any  adjacent  house  or  place  owned  or 
occupied  by  him,  is  frequented  by  thieves  or 
])ersons  of  bad  character  ; 
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"(3)  That  he  has  not  complied  with  the 
last  preceding  section  [as  to  notices]." 

Section  52  provides:  "If  any  person 
thinks  himself  aggrieved  by  .  .  .  the 
refusal  of  a  certificate  for  a  licence,  he  may 
appeal  therefrom,  subject  to  the  conditions 
and  regulations  following : 

"(1)  The  appeal  shall  be  made  to  some 
court  of  general  or  quarter  sessions    .    .    . 

"(2)  The  appellant  shall  within  seven  days 
after  the  cause  of  appeal  has  arisen  give 
notice  to  the  other  party  and  to  the  court  or 
authority  appealed  from  of  his  intention  to 
appeal  and  the  ground  thereof    .     .    . 

"(5)  The  court  of  appeal  .  .  .  may 
make  such  order  as  to  costs  to  be  paid  by 
either  party  as  the  court  thinks  just." 

The  Local  Government  Act,  1894,  s.  27  (I), 
provides  :  "  As  from  the  appointed  day  the 
powers,  duties,  and  liabilities  of  justices  out 
of  session  in  relation  to  .  .  .  the  grant 
of  ijawnbrokerd*  certificates  .  .  .  when 
arising  within  a  county  district,  shall  be 
transferred  to  the  district  council  of  the 
district." 

Dancku>ert8yK.C,.B,nd  R,  1.  SinieVj  showed 
cause  for  one  of  tne  Justices.— There  is  no 
a£Sdavit  of  service  of  the  rule  nisi  on  the 
justices  as  required  by  r.  21  of  the  Crown 
Office  Rules,  1906.  The  clerk  to  the  justices 
accepted  service.  This  is  a  good  objection 
(R.  V.  Spackman  {I84I),  9  Dowl.  1060). 
Bad  service  is  no  service  {Hill  v.  Wright 
(1896),  60  J.  P.  31 2).  [ Alverstone,  L.C.  J. : 
This  rule  applies  to  the  certiorari^  not  to 
the  rule  nisi.  It  does  not  .say  that  we  are 
not  to  enter  upon  consideration  of  the  ques- 
tion whether  the  rule  nid  is  to  be  made 
absolute.]  The  service  on  the  council  of 
notice  of  appeal  makes  them  parties  to  the 
appeal.  "  Party  ^  in  s.  52  (2)  means  the  party 
before  the  court  of  first  instance,  but  in 
s.  52  (5)  it  means  the  party  before  tne  court 
of  appeal.  The  Summary  Jurisdiction  Act, 
1848,  s.  27,  gives  power  to  award  costs  on 
appeal. 

L,  B,  Gaches,  who  appeared  in  support, 
was  not  called  on. 

Alverstone,  L.C.J.— The  real  point  is 
whether  we  are  entitled,  in  view  of  tlie  terras 
of  the  Pawnbrokers  Actj  1872,  to  treat  a  body 
which  now  takes  the  position  of  thejusticesas 
a  party  to  the  proceedings  for  the  purpose  of 
costs.  We  have  only  to  consider  the  Act 
carefully  in  order  to  see  that  that  really  can- 
not be  tne  true  view.  Section  43  puts  the 
justicesin  the  position  of  discharging  judicial 
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duties,  and  they  have  a  limited  right  of 
refusing  the  certificate,  the  grounds  of 
refusal  beinc  specified  by  that  section.  Then 
s.  52  provides  for  an  appeal,  and  notice  of 
appeal  is  to  be  ^iven  to  the  other  party. 
Tnere  are  many  instances  where  notice  of 
appeal  is  given  to  justices  who  discharge 
judicial  duties,  but  the  point  is  that  the 
notice  is  to  be  given  to  the  other  party  and 
to  the  court  appealed  from.  The  other  party 
may  be  the  superintendent  of  police  or  an 
overseer  or  anybody  who  objects  to  the 
licence  being  granted.  By  the  same  section 
the  court  of  appeal  may  make  such  order  as 
to  costs  to  be  paid  by  either  party  as  the 
court  thinks  just.  This  Act  was  passed  in 
1872,  and  if  it  could  be  seriously  contended 
that  the  justices  were  to  pay  costs,  we  should 
have  found  some  trace  of  it.  It  is  admitted 
that  the  urban  district  council  take  the 
place  of  the  justices  for  the  purpose  of  dis- 
charging this  duty,  but  we  are  asked  to  say 
that  this  order  for  costs  was  made  against 
the  council,  not  as  being  the  court  appealed 
from,  but  as  being  respondents  to  the 
appeal  in  the  sense  of  bcin^  parties  to  it. 
Tney  did  not  appear,  in  fact  they  did  nothing 
on  the  appeal,  and  if  that  case  was  going 
to  be  made,  much  further  evidence  would  be 
required.  We  cannot  possibly  assume,  in 
the  face  of  the  facts  we  have  before  us,  that 
the  council  were  parties  to  the  appeal.  In 
regard  to  the  preliminary  point,  it  is  too 
clear  for  argument.  Under  r.  33  of  the 
Crown  Office  Rules,  1886,  there  had  to  be 
six  days'  notice  to  the  justices  before  the 
application  for  the  rule  nisi.  Rule  21  of 
the  Crown  Office  Rules,  1906,  provides  for 
proof  by  affidavit  that  the  rule  nisi  has  been 
served  on  the  justices  six  days  before  the 
return  day.  The  writ  is  not  to  be  issued  till 
the  argument  is  completed,  and  then  it  will 
not  be  drawn  up  unless  an  affidavit  of 
service  is  supplied.  We  have  before  the 
court  not  only  the  notice  of  the  application 
but  the  appearance  of  a  justice  who  has  put 
before  the  court  the  reasons  of  the  justices 
for  coming  to  the  conclusion  at  which  they 
arrived. 
Philumore,  J.,  concurred. 

Rule  absolute. 

Solicitors  against  the  rule  :  Attenborough 
&  Sons,  for  Newlands  and  Newlands, 
Jarro\v-on-Tyne. 

Solicitors  in  support  of  the  rule  :  Warrens, 
for  Dickson,  Archer  and  Thorp,  Alnwick. 
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April  24,  1907. 

(Before  Alver-stone,  L.C.J.,  and 
Phillimore,  J.) 

Rex  v.  Southampton  JJ.  and  Another  ; 
Ex  parte  Lebern. 

Justices— Summons  for  libel— Prospect  of 
settlement— No  surrender  or  detention 
of  defendant— Power  to  adjourn  more 
than  eight  days— Indictable  Offences 
Act,  1848  (11  &  12  Vict.  c.  42),  s,  21. 

On  a  xumnums  for  libel j  where  the  jyirties 
fiave  nearly  arrived  at  a  settlement  on 
the  ba^i&qf  an  apology  by  the  defendant^ 
the  junticeSy  if  they  think  that  an  ad- 
journnient  of  more  than  eight  days  will 
facilitate  a  settlement^  and  provided 
that  they  do  not  decline  to  exercise 
jurisdiction^  and  do  not  take  extra- 
jiidi^rial  matters  into  consideration^ 
have  a  discretionary  nower  to  adjourn 
the  hearing  for  more  than  eight  days,  if 
the  defendant  ha^  never  surrendered  to 
custody  or  been  detained  in  custody^ 
as  s.  21  of  the  Indictable  Offences  Act, 
1848,  does  not  apply  to  such  a  case. 

Rule  nisi  calling  upon  seven  justices  of 
the  county  borougli  of  Southampton  and 
Frederick  Cave,  to  show  cause  why  the  said 

i'ustices  should  not  proceed  forthwith  to 
lear  and  determine,  pursuant  to  the  statutes 
in  that  behalf,  the  matter  of  a  certain  in- 
formation preferred  by  the  applicant,  Edwin 
Harold  Leoern,  against  the  said  Frederick 
Cave  for  unlawfully  publishing  a  defama- 
tory libel  concerning  tne  applicant. 

The  following  facts  appeared  from  the 
affidavits : 

On  the  20th  March,  1907,  Frederick  Cave 
api)eared  before  the  justices  sitting  at  the 
(juildhall,  in  the  county  borough  of  South- 
ampton, to  answer  a  summons  that  he  did 
on  the  19th  February,  1907,  unlawfully 
publish  a  certain  false  and  defamatory  libel 
concerning  Edwin  Harold  Lebern,  and  the 
defendant  appeared  in  answer  to  the  sum- 
mons. The  defendant  was  never  in  custody 
or  detained  as  a  prisoner.  After  the  case 
was  opened  the  defendant  ap])lied  for  an 
adjournment  till  the  27th  March,  1907,  to 
enable  him  to  employ  a  solicitor,  and  the 
application  was  granted. 
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On  the  27th  March,  1907,  the  defendant 
again  appeared  in  answer  to  the  summons^ 
and  the  prosecutor's  solicitor  said  that  his 
client  was  willing  to  accept  an  apology  if 
the  defendant  would  .sign  the  same.  The 
defendant's  solicitor  stated  that  his  client 
refused  to  sign  an  apolog}%  and  he  (the 
solicitor)  then  withdrew  from  the  case. 
Some  further  discussion  having  taken  place, 
the  defendant  said  that  he  was  willing  to 
sign  an  apology,  and  it  was  agreed  tnat 
a  written  apology  should  be  left  at  the  office 
of  the  clerk  to  the  justices,  and  that  the 
defendant  should  call  there  and  sign  it,  and 
the  justices  thereupon  further  adjourned 
the  hearing  of  the  summons  to  the  3rd  of 
April,  1907. 

On  the  29th  March,  1907,  the  defendant 
called  at  the  office  of  the  clerk  to  the  justices 
and  read  the  apology,  and  the  clerk  drew 
his  attention  to  the  prosecutor's  bill  of  costs, 
which  had  been  left  with  the  apology.  The 
defendant  thereupon  said  that  he  would  sign 
the  apology  but  that  he  could  not  poasibly 
pay  the  costs.  In  the  circumstances  the 
clerk  did  not  ask  the  defendant  to  sign  the 
apology,  but  returned  the  same,  together 
with  the  bill  of  costs,  to  the  prosecutor's 
solicitor,  and  advised  the  defendant  to  go 
and  see  him. 

On  the  3rd  April,  1907,  when  the  case  was 
again  called  on,  the  prosecutor's  solicitor 
stated  that  the  defendant  had  expressed  his 
willingness  to  si^n  the  apology  but  had  said 
that  he  was  quite  unable  to  pay  the  costs, 
which  were  about  five  guineas.  The  ju.stices 
thereupon  further  adjourned  the  hearing  to 
the  6th  April,  1907. 

On  the  6th  April,  1907,  when  the  case  was 
again  called  on,  the  defendant  stated  that 
he  was  quite  willing  to  sign  the  apology  but 
was  unable  to  pay  the  costs  on  account  of 
poverty,  but  would  endeavour  to  pay  them 
if  time  were  given  him.  The  prosecutor's 
solicitor,  on  the  other  hand,  stated  that  the 
defendant  was  quite  able  to  (tay  the  costs, 
and  he  asked  the  justices  to  allow  the  case 
to  proceed.  The  justices  were  of  opinion 
that,  as  the  only  obstacle  to  a  settlement 
was  the  question  of  costs,  and  as  there  was 
a  reasonable  prospect  of  the  defendant's 
paying  them  it  he  was  given  time  to  do  so, 
they  ought  further  to  adjourn  the  case  to 
enaolo  the  defendant  to  pay  the  costs,  and 
to  enable  the  parties  to  come  to  some  settle- 
ment of  the  matter,  and  that  they  ought  not 
to  proceed  with  the  hearing  at  once.  They 
thereupon  adjourned  the  hearing  to  the  6iB 
July,  1907. 
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The  effect  of  such  adjourninent  was  to 
prevent  the  prosecutor  from  proceeding  with 
an  indictment  in  respect  of  the  charge  at  the 
forthcoming  summer  assizes  at  Winchester 
on  the  18th  June,  1907. 

The  Indictable  Offences  Act,  1848,  s.  21, 
provides  :  "  If,  from  the  absence  of  witnesses, 
or  from  any  other  reasonable  cause,  it  shall 
become  necessary  or  advisable  ...  it 
.shall  be  lawful  to  and  for  the  justice  or 
Justices  .  .  .  to  remand  the  paity  accused 
for  such  time  as  by  such  justice  or  justices 
in  their  discretion  shall  be  deemed  reason- 
able, not  exceeding  eight  clear  days,  to  the 
common  gaol  .  .  .  ;  instead  of  detain- 
ing the  accused  party  in  custody  during  the 
period  for  which  he  shall  be  so  remanded, 
anyonejustice  .  .  .  may  discharge  him, 
upon  hLs  entering  into  a  recognizance  with 
or  without  a  surety  or  sureties,  at  the  dis- 
cretion of  such  justice,  conditioned  for  his 
appearance  at  the  time  and  place  appointed 
for  the  continuance  of  such  examina- 
tion   ..." 

B,  D.  Muir  showed  cause. — The  only  case 
in  which  the  court  has  interfered  with  an 
adjournment  by  justices  is  R.  v.  Evans 
(1890),  54  J.  P.  471,  but  that  was  a  case 
where  the  magistrate  acted  on  matters  out- 
side the  case.  Section  21  of  the  Indictable 
Offences  Act,  1848,  does  not  apply  to  sum- 
monses. It  is  said  that  the  words  "so 
remanded  "  in  that  section  refer  to  a  period 
not  exceeding  eight  clear  days,  but  here  the 
applicant  was  not  remanded  at  all.  Stone's 
Justices'  Manual,  39th  ed.,  p.  8,  says  that 
eight  days  is  Uie  maximum  period,  but  no 
reason  is  given  for  the  statement.  In  the 
schedule  to  the  Act  it  is  to  be  observed  that 
Form  Q.  1  is  headed  *'  Warrant  remanding 
a  prisoner,"  whereas  F()rm  Q.  2  is  headed 
'*  Kecognizance  of  bail  instead  of  remand, 
on  an  adjournment  of  examination."  The 
limitation  of  eight  days  does  not  apply  to 
the  adjournment  of  summonses." 

'  OrimiDood  Mears^  in  supjiort. — The  offer 
was  an  offer  to  do  two  things,  namely  to 
apologise  and  pay.  Mere  non-payment  was 
an  extra-judicial  matter  and  ought  not  to 
have  been  taken  into  consideration  by  the 
justices  {R,  V.  Adamson  (1875\  40  J.  P.  182 ; 
1  Q.  B.  I).  201  ;  R,  v.  Evans,  su]yra ;  R,  v. 
Cotham  (1898),  62  J.  P.  435  ;  [1898]  1  Q.  B. 
802).  The  power  of  the  justices  either  to 
remand  or  to  adjourn  is  in  the  case  of  indict- 
able offences  limited  to  eight  days  by  s.  21 
of  the  Indictable  Offences  Act,  1848.  Under 
the  Libel  Act,  1843,  this  was  an  indictable 
offence,  and  the  jurisdiction  of  the  justices 
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was  limited  to  dismissing  the  case  or  sending 
it  to  the  assizes.  Even  on  an  ac^ournment 
the  justices  ought  to  have  bound  the  defen- 
dant over.  Section  21  of  the  Indictable 
Offences  Act,  1848,  deprived  the  magistrates 
of  any  common  law  power  of  adjournment 
in  the  case  of  indictable  offences. 

Alverstone,  L.C.J. — In  our  opinion  this 
rule  should  be  discharged,  but  I  say  nothing 
to  affect  the  discretion  of  the  court  in  deal- 
ing with  a  case  in  which  the  court  may  be 
of  opinion  that  the  action  of  the  magistrates 
has  amounted  to  declining  to  exercise  juris- 
diction orposti)oningthecaseon  the  ground 
that  they  have  taken  into  consideration  out- 
side matter.  It  is  i)]ain  that  as  to  the  propo- 
sition of  law  there  is  really  no  dispute  upon 
it,  because  Cookburn,  C.J.,  in  R,  v. 
Adamson,  supra,  said  :  "  If  I  could  see  my 
way  to  the  conclusion  that  the  magistrates 
had  considered  this  evidence  and  given  a 
decision  ujwn  it,  I  should  certainly  say  that 
the  court  could  not  act  upon  the  matter 
further,  or  send  the  case  back  to  the  magis- 
trates ;  but  the  Solicitor  -  General  has 
called  our  attention  to  evidence  of  such  a 
description  that  I  cannot  resist  the  conclu- 
sion that  the  magistrates  must  have  acted 
upon  a  consideration  of  something  extrane- 
ous and  extra-judicial  which  ought  not  to 
have  affected  their  decision."  I  quite 
recognise  that  Mr.  Mears  does  not  dispute 
that,  and  says  that  the  particular  matter  of 
which  the  magistrate  has  spoken  is  extra- 
judicial within  that  rule,  taking  it  in  the 
strictest  sense.  Wo  must  also  remember 
that  Lord  Coleridge  in  R.  v.  EvanSy  sufnu^ 
said  that  the  discretion  of  magistrates  must 
be  exercised  upon  fitting  materials,  and  if  a 
decision  is  come  to  on  grounds  outside  those 
which  by  law  a  magistrate  is  entitled  to 
consider,  the  court  will  look  at  the  matter 
as  if  the  discretion  had  not  been  exercised 
at  all,  and  Lord  Esher  said  that  if  the 
magistrate  has  exercised  his  discretion  on 
legal  grounds  the  court  will  not  interfere 
with  him  merely  because  they  would  have 
exercised  the  discretion  in  another  way,  but 
if  he  exercised  his  discretion  illegally,  the 
court  will  insist  that  he  shall  exercise  that 
discretion  according  to  law.  This  was  a 
summons  for  libel  which  in  certain  circum- 
stances is  an  indictable  offence  but  is  not  in 
the  same  category  as  serious  felonies  or 
serious  misdemoanors.  It  can  be  made  the 
subject  of  civil  remedy  and  must  to  a  certain 
extent  be  put  in  a  different  category.  There 
had  been  several  adjournments  and  the 
magistrates  had  ground  for  thinking  that 
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the  parties  were  nearly  together.  There 
would  be  nothing  improper  in  the  magis- 
trates adjourning  if  tne  defendant  wished 
to  apologise  and  the  prosecutor  was  not 
satisfied  with  the  terms  of  the  apology 
offered.  Here  there  was  an  adjournment  m 
order  that  an  apology  might  be  left  with  the 
clerk  to  the  magistrates.  The  defendant 
came  and  was  willing  to  sign  it.  Then  arose 
a  question  about  costs.  The  parties  seem 
to  have  been  nearly  together,  and  on  April 
6th,  1907,  when  the  case  was  again  called 
on,  the  defendant  said  he  was  willing  to 
sign  the  apology  but  was  unable  to  pay  the 
costs  on  account  of  poverty,  but  would 
endeavour  to  pay  them  if  time  were  given 
him  to  do  so.  I  cannot  take  the  view  that 
the  discretion  of  the  magistrates  was  ousted 
because  the  prosecutor  and  his  solicitor 
regarded  it  as  one  bargain  that  the  defendant 
should  both  apologise  and  pay  the  costs.  The 
magistrates  had  this  fact  before  them,  that 
the  defendant  in  court  expressed  his  willing- 
ness to  apologise.  The  prosecutor's  solicitor 
said  that  the  defendant  was  able  to  pay  the 
costs,  and  he  asked  the  justices  to  allow  the 
case  to  proceed.  If  it  could  have  been  said 
that  the  case  was  to  go  on  if  the  arrange- 
ment was  not  carried  out,  and  that  tne 
defendant  was  breaking  away  from  the 
whole  of  his  bargain,  a  diflferent  state  of 
things  would  have  arisen.  The  magistrates 
were  of  opinion  that  there  was  a  reasonable 
prospect  of  the  defendant  paying  the  costs 
if  he  was  given  time,  and  thev  decided  to 
adjourn  the  case.  Mr.  Mears  has  said  that 
they  had  no  right  to  take  the  question  of 
payment  into  consideration,  that  it  was 
extra-judicial  and  did  not  concern  them.  I 
cannot  quite  take  that  view.  It  seems  to 
me  that  as  the  order  they  would  ultimately 
make  would  be  an  order  for  committal  or 
an  order  for  costs  I  cannot  think  that  where 
there  was  a  great  probability  of  an  arrange- 
ment being  come  to  which  would  be  satis- 
factory, the  magistrates  on  a  summons  for 
libel  have  acted  beyond  their  discretion 
when  they  took  into  consideration  that  if 
there  was  an  adjournment  there  would  be 
an  apology  and  payment  of  costs.  There- 
fore m  the  special  circumstances  of  this  case 
I  should  not  be  right  in  holding  that  the  fact 
that  they  considered  the  quastion  of  the  offer 
to  apologise,  and  the,  so  to  speak,  temporary 
refusal  to  pay  costs,  was  exceeding  their 

r)wer8  and  transgressing  the  rule  in  the  case 
have  referred  to.    On  the  other  point  I 
cannot  think  it  right  in  substance.     Mr. 
Mears  says  that  in  no  circumstances  ought 
there  to  be  an  adjournment  for  more  than 
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eight  days.  In  this  case  there  was  no  ques- 
tion of  remand  or  bail.  Section  21  of  the 
Indictable  Offences  Act,  1848,  says  that  a 
man  may  not  be  imprisoned  for  more  than 
eight  days.  I  am  not  satisfied  that  if  he  is 
let  out  on  bail  the  limit  of  eight  days 
applies,  though  if  he  is  remanded  he  can 
only  be  remanded  for  eight  days,  for  obvious 
reasons  connected  with  the  liberty  of  the 
sub^ject.  I  am  therefore  of  opinion  that 
s.  21  of  the  Act  of  1848  does  not  apply  to  a 
case  where  there  is  a  summons  for  libel. 
The  magistrates  had  a  discretion  to  adjourn, 
and  the  fact  that  they  adjourned  for  three 
months  does  not  make  it  bad  under  the 
provisions  of  that  statute.  I  decide  this 
case  on  its  special  facte,  and  it  is  not  intended 
to  be  a  decision  that  when  the  magistrates 
decline  to  hear  a  case  or  when  they  consider 
it  on  other  grounds  than  those  which  arise 
in  the  facts  of  the  particular  case  they  would 
not  be  ordered  to  near  and  determine. 

Philum ore,  J.— I  agree.  The  only  ques- 
tion is  a  question  less  or  more  whether  the 
circumstances  are  such  as  to  warrant  us  in 
interfering  with  the  magistrates'  action.  The 
libel  here,  though  our  attention  has  not  been 
called  to  it,  is  of  a  serious  nature,  but  on  the 
other  hand  the  summons  is  under  the  milder 
section  of  the  Libel  Act,  1843,  viz.,  s.  5.  and 
not  for  maliciously  publishing  a  libel  false  to 
the  publisher's  knowledge,  under  s.  4,  and  in 
those  circumstances  the  matter  partakes  of 
the  nature  of  a  private  lis,  and  not  being 
one  of  the  more  serious  heads  of  misdemeanor 
it  may  be  that  the  magistrates  have  juris- 
diction, when  the  parties  have  got  nearly 
together,  to  adjourn  even  for  a  lengthy 
period  to  see  if  a  compromise  can  be  carried 
out.  I  regret  that  the  magistrates  should 
have  adjourned  and  should  have  thrown 
the  prosecution  over  the  next  assizes.  I 
think  the  case  comes  very  near  the  lino,  but 
in  view  of  the  nature  of  the  offence  and  the 
nature  of  the  proceedings  and  the  nearness 
with  which  the  parties  came  together,  I  do 
not  dissent  from  the  conclusion  that  this 
rule  should  be  discharged.  I  do  not  think 
that  magistrates  are  as  a  rule  warranted  in 
adjourning  a  case  for  so  long  a  period  and 
over  the  next  assizes.  As  to  the  second 
point,  magistrates  are,  if  not  common  law 
oflScers,  at  any  rate  officers  of  very  great 
antiquity  and  they  had  a  great  number  of 
powers  before  the  Summary  Jurisdiction 
Acts  or  the  Indictable  Offences  Acte,  or  any 
of  the  Acts  relative  to  their  jurisdiction 
were  passed  in  the  last  century,  and  unless 
those  Acts  took  it  away  I  conceive  that 
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every  court  has  a  common  law  power  to 
adjourn  for  a  reasonable  time  and  upon 
reasonable  grounds.  I  see  nothing  in  s.  21 
of  the  Indictable  Offences  Act,  1848,  to  take 
away  the  power  of  adjournment  where  it  is 
an  adjournment  of  a  summons,  and  the 
defenaant  has  never  surrendered  to  custody 
or  been  detained  in  custody.  That  makes 
it  unnecessary  to  decide  the  point,  which  is  a 
very  difficult  one,  whether  the  magistrates 
are  entitled  to  adjourn  for  more  than  eight 
days,  keeping  a  man  not  in  custody  but 
under  recognizance,  with  or  without  bail,  to 
appear  on  another  occasion. 

Rule  discharged. 

Solicitors  against  the  rule :  Barlow, 
Barlow  and  Lyde,  for  G.  F.  Bassett,  South- 
ampton. 

Solicitors  in  support  of  the  rule  :  Speechly, 
Mumford  and  Uraig,  for  Elisor  and  Mum- 
ford,  Southampton. 
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(Before  Alvbrstone,  L.C.J.,  and 
Phillimore,  J.) 

WooTTEN  V.  Bishop. 

Public  health  —  Water  supply  —  House  — 
Public  Health  Agt,  1875  (38  &  39  Vict. 
c.  55),  ss.  4,  62. 

It  is  a  question  of  fact  whether  particular 
premises  are  a  "  house  "  within  s.  62  of 
the  Public  HeaXth  Act,  1875,  so  that 
water  rate  may  he  recovered  under  that 
section  as  if  the  owner  or  occupier  had 
demanded  a  supply. 

Case  stated  by  the  undersigned,  seven  of 
his  Mc^est/s  justices  of  the  peace  in  and  for 
the  borough  of  Margate. 

1.  At  the  court  of  summary  jurisdiction 
sitting  at  the  Town  Hall,  Margate,  a  com- 
plaint was  preferred  by  Henry  Wootten, 
collector  of  tne  borough  general  district  and 
water  rates  for  the  borough  of    Margate 
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aereinafter  called  the  appellant),  under  the 
argate  Corporation  Act,  1900,  with  which 
Act  the  Waterworks  Clauses  Acts,  1847  and 
1863,  are  incorporated  as  therein  stated,  and 
also  under  s.  62  of  the  Public  Health  Act, 
1875,  against  Alfred  Bishop,  of  15,  Clifton 
Street,  in  the  said  borough  (hereinafter 
called  the  respondent),  for  that  he,  the  said 
respondent,  did  neglect  to  pay  the  water 
rate  levied  in  respect  of  No.  15,  Clifton 
Street,  Margate,  aforesaid,  from  the  16th 
day  of  May  to  the  29th  day  of  September, 
1906,  which  complaint  was  heard  by  us  on 
the  19th  day  of  November,  1906.  when  we, 
the  said  court  of  summary  jurisaiction,  dis- 
missed the  complaint. 

2.  At  the  hearing  of  the  said  complaint 
it  was  proved  that  the  respondent  was  the 
occupier  of  the  premises  known  as  No.  15, 
Clifton  Street,  and  that  the  premises  con- 
sisted of  a  brick-built  lock-up  greengrocer's 
shop  with  a  store  behind.  It  was  proved 
that  mineral  waters  were  sold,  some  of 
which  were  drunk  on  the  premises. 

3.  It  was  also  proved  that  at  a  meeting  of 
the  town  council  of  the  aforesaid  borough, 
held  on  the  10th  day  of  April,  1906,  the 
report  of  the  borough  surveyor,  made  in 
accordance  with  s.  62  of  the  Public  Health 
Act,  1875,  was  submitted  to  the  effect  that 
he  had  examined  the  house.  No.  15,  Clifton 
Street,  Margate,  and  that  he  had  found  the 
said  house  to  be  without  a  proper  supply  of 
water,  and  that  such  supply  of  water  could 
be  furnished  by  the  town  council  of  Margate 
at  a  cost  not  exceeding  the  water  rate  in 
force  in  the  said  borough,  and  that  at  the 
same  meeting  of  the  said  council  a  resolu- 
tion had  been  passed  that  notice  should  be 
given  to  the  owner  of  the  premises,  No.  15, 
Clifton  Street,  Margate,  aforesaid,  requiring 
him  to  obtain  a  proper  supply  of  water 
within  three  weeks.  Proof  of  the  service 
of  such  notice  on  the  20th  April,  1906,  was 
duly  given. 

4.  The  complainant  and  Mr.  F.  Stanley, 
the  manager  of  the  waterworks  department, 
both  proved  that  the  respondent  and  his 
daughter  attended  to  the  shop  at  No.  15, 
Clifton  Street,  and  in  the  widest  sense  of 
the  word  were  employed  therein,  and  Mr. 
Stanley  proved  that  there  was  a  water-main 
in  Clifton  Street  suitable  and  sufficient  for 
the  supply  of  water  to  the  above  premises. 

5.  It  was  proved  that  the  owner  did  not 
lay  on  the  water  within  the  time  specified, 
and  that  the  town  council  did  no  work  for 
the  purpose  of  obtaining  a  supply  of  water 
to  No.  15,  Clifton  Street,  as  they  relied  on 
the  decision  of  the  Divisional  Court  in  the 
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case  of  Southend  Waterworks  Co,  v.  Uotoard 
{1884\  48  J.  P.  469  ;  13  Q.  B.  D.  215. 

6.  It  was  contended  by  the  solicitor  appear- 
ing on  behalf  of  the  ap[>ellant  that  the  word 
"house"  in  s.  62  of  the  Public  Health  Act, 
1675,  was  defined  in  s.  4  of  the  same  Act, 
as  amended  by  the  Factory  and  Workshop 
Act,  1878,  8.  107  and  Sched.  6,  which  defines 
"  house  "  as  follows  :  "  *  House '  includes 
schools^  also  factories  and  other  buildings 
in  which  persons  are  employed."  The 
solicitor  contended  that  the  res|)ondent  and 
his  daughter  were  employed  in  the  shop  at 
No.  15,  Clifton  Street  add  that  there  was 
nothing  in  the  Act  to  show  that "  employed  " 
was  intended  to  be  used  in  any  other  than 
its  widest  sense. 

7.  The  respondent  stated  that  he  was 
under  no  liaoility  for  water  rate,  as  he  had 
no  water  supplied  by  the  town  council,  that 
he  had  a  rain-water  supply  (consisting  of  a 
forty-gallon  water  butt)  for  purposes  for 
which  he  had  need,  such  as  window-cleaning, 
etc.^  that  he  had  no  water-closet  or  other 
sanitary  convenience,  and  that  no  other  per- 
son was  employed  in  the  business,  the 
daughter  referred  to  only  having  cxjcasion- 
ally  taken  charge  of  the  shop  during  the 
dinner-hour. 

8.  We,  the  said  justices,  bcin§  of  opinion 
that  the  said  premises.  No.  15,  Clifton  Street, 
were  not  a  house  within  the  meaning  of  s.  62 
of  the  Public  Health  Act,  1875,  made  no 
order  for  the  amount  claimed. 

9.  The  question  upon  which  the  opinion 
of  the  said  court  is  desired  is  whether  we 
the  said  justices,  being  a  court  of  summary 
jurisdiction,  upon  the  above  statement  of 
facts  came  to  a  correct  determination  and 
decision  in  point  of  law,  and,  if  not,  what 
should  be  done  in  the  premises. 

Dated  the  30th  dajr  of  January,  1907,  at 
the  court  of  summary  jurisdiction  sitting  at 
Margate. 

(Signed)     J.  J.  Hermitage,  Mayor. 

Wm.  Jno.  Mercer. 

G.  F.  Brown. 

G.  T.  Mackenzie. 

Joseph  Coleman. 

Edwd.  Maltby. 

H.  B.  FisHwicK. 

The  Public  Health  Act,  1875,  s.  62,  pro- 
vides :  "  Where  on  the  report  of  the  sur- 
veyor of  a  local  authority  it  appears  to  such 
authority  that  any  house  witnin  their  dis- 
trict is  without  a  proper  supply  of  water, 
and  that  such  a  supply  of  water  can  be 
furnished  thereto  at  a  cost  not  exceeding  the 
water  rate  authorised  by  anv  local  Act 
.    .    .    the  local  authority  shall  give  notice 
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in  writing  to  the  owner,  requiring  him,  with- 
in a  time  therein  specified,  to  obtain  such 
supply,  and  to  do  all  such  works  as  may  be 
neceswary  for  that  purpose.  If  such  notice 
is  not  complied  with  within  the  time  speci- 
fied ,  .  .  water  rates  ....  mav  be 
recovered  as  if  the  owner  or  occupier  of  the 
premises  had  demanded  a  supply  of  water 
and  were  willing  to  pay  water  rates  for  the 
same    ..." 

**  House"  is  defined  by  s.  4  of  the  Public 
Health  Act,  1875,  as  amended  by  the  Fac- 
tory and  Workshop  Act,  1878,  s.  107, 
Sched.  6,  as  follows  :  "* House'  includes 
schools,  also  factories  and  other  buildings 
in  which  persons  are  employed." 

Macmorran,  K.C.,  for  the  appellant— The 
word  "  house"  in  s.  62  of  the  Public  Health 
Act,  1875,  does  not  merely  mean  dwelling- 
house.  The  respondent  is  liable  for  the 
water  rate  even  if  he  does  not  have  the 
supply  laid  on.  [He  cited  Southend  Water- 
works  Co,  V.  Howard^  sunra.'] 

No  one  appeared  for  tne  respondent. 

Alverstone,  L.C.J.— I  think  it  ii?  really 
a  question  of  fact.  I  agree  with  Mr. 
Macnwrran  that  you  cannot  say  that  a 
house  is  not  a  house  merely  because  no 
prson  lives  there.  But  here  you  have  a 
lock-up  shop  without  any  sanitary  appli- 
ances at  all,  and  it  would  be  a  strong  thing 
to  overrule  the  finding  of  the  justices  that 
it  was  not  a  house.  It  must  be  taken  that 
they  accepted  the  statement  of  the  i-espon- 
dent  that  he  had  a  rain-water  supply  for 
purposes  for  which  he  had  need,  and  that 
his  daughter  only  occasionally  took  cham 
of  the  shop  during  the  dinner-hour.  We 
must  take  it  that  the  justices  have  found  on 
the  facts  that  this  did  not  come  within  s.  62, 
and  I  am  not  satisfied  that  they  were  w^rong 
in  any  point  of  law. 

Phillimore,  J.,  concurred. 

Apj)eal  dismissed. 

Solicitors  for  the  appellant:  Sharpe, 
Parker  &  Co.,  for  E.  Brooke,  Margate. 
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(Before  Alverstone,  L.C.J.,  Darling  and 
Fhillimore,  J  J.) 

Cole  v.  Brown. 

Poor  law— Pauper  lunatic— Maintenance- 
Order  on  husband— Application  against 
son— Further  contribution— Poor  Kelief 
Act,  1601  (43  Eliz.  c,  2),  s.  6— Poor 
Law  Amendment  Act,  1850  (13  & 
14  Vict.  c.  101),  8. 5. 

The  fact  that  the  guardians  of  a  poor  law 
union  have  obtained  an  order  on  the 
husband  of  a  pauper  lunatic^  under 
the  Foot  Law  Amendment  Act,  1850, 
«.  5,  to  contribute  2«.  a  week  touKirds  the 
cost  of  her  maintenance,  is  no  answer  to 
a  summons  under  the  Poor  Belief  Act, 
1601,  s,  6,  against  a  son  of  the  lunatic 
for  an  order  to  contribute  to  her  fnain- 
tenance. 

Case  stated  by  three  of  his  Majesty's 
justices  of  the  peace  for  the  county  of 
Middlesex. 

1.  On  the  26th  November,  1906,  the 
above-mentioned  respondent  appeared  be- 
fore us  sitting  as  a  court  of  summary  juris- 
diction at  the  Dolice  court,  Brentford,  in 
the  county  of  Middlesex,  to  show  cause 
why  an  order  should  not  be  made  ui)on  him 
upon  a  complaint  made  by  the  above- 
mentioned  appellant,  on  behalf  of  the 
guardians  of  the  poor  of  the  Brentford 
Union,  as  relieving  officer  of  the  said  union, 
that  on  the  26th  dav  of  August,  1906,  the 
mother  of  the  respondent,  a  lunatic,  became 
chargeable  to  the  common  fund  of  the  said 
union,  and  that  the  respondent  was  of  suffi- 
cient abilitjr,  wholly  or  in  part,  to  relieve 
and  maintain  her. 

2.  Having  heard  the  evidence  given  by 
the  appellant  in  support  of  the  said  sum- 
mons, we  adjourned  the  further  hearing  of 
the  summons  until  the  3rd  day  of  Decenooer, 
1906,  when  we  heard  the  arguments  sub- 
mitted by  the  appellant,  and  we  dismissed 
it  upon  the  grounds  hereinafter  stated.  On 
the  8th  day  of  December^  1906,  the  appel- 
lant duly  gave  us  notice  m  writing  that  he 
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was  and  the  said  guardians  were  dissatis- 
fied with  our  said  determination  as  being 
erroneous  in  i>oint  of  law,  and  required  us 
to  state  a  special  case  for  the  opinion  of  the 
King's  Bench  Division  of  the  High  Court 
of  J  ustice,  setting  forth  the  facts  and  the 
grounds  of  our  said  determination.  The 
facts  proved  or  admitted  before  us  were  as 
follows : 

3.  That  Sarah  Ann  Brown,  a  lunatic,  was, 
on  the  7th  day  of  November,  1906,  duly 
admitted  to  the  Middlesex  County  Lunatic 
Asylum  at  Tooting,  S.W.,  to  which  asylum 
she  had  been  sent  from  the  Brentford 
Union.  That  she  had  since  been  main- 
tained in  the  said  asylum  at  a  weekly  cost 
of  12«.  3d.  to  the  guardians  of  the  poor  of 
the  said  union,  and  that  at  the  date  of  the 
said  summons  she  was  chargeable  to  the 
said  union. 

4.  That  the  said  Sarah  Ann  Brown  was 
the  wife  of  Henry  Brown,  who  was  alive, 
and  that  against  the  said  Henry  Brown 
proceedings  had  been  taken  under  13  & 
14  Vict.  c.  101,  8.  5,  by  the  appellant  on 
behalf  of  the  said  guardians,  at  the  time 
the  summons  against  the  respondent  was 
issued,  in  which  proceedings  we  had  made 
an  order  upon  the  said  Henry  Brown  to 
pay  to  the  said  guardians  the  sum  of  2s. 
per  week  towards  the  cost  of  the  mainte- 
nance of  the  said  Sarah  Ann  Brown  so  long 
as  she  remained  chargeable  to  the  said 
guardians. 

5.  That  the  said  Sarah  Ann  Brown  had 
three  sons  living,  of  whom  the  respondent 
was  one,  and  that  summonses  similar  to  the 
aforesaid  summons  had  been  issued  against 
each  of  the  respondent's  brothers. 

6.  We  dismissed  the  summons  against  the 
respondent  without  calling  \x\yoii  nim,  and 
we  also  dismissed  the  summons  against 
each  of  his  brothers  without  calling  upon 
either  of  them  upon  the  following  grounds, 
viz. : 

(1)  That  the  husband  was  the  nearest 
relative  of  the  lunatic,  and  being  of  suffi- 
cient ability  to  contribute  towards  the  costs 
of  the  maintenance  of  his  wife  was  primarily 
liable  to  do  so  under  the  Poor  Iaw  Acts, 
and  that  the  lunatic's  sons  were  not, 
therefore,  liable  so  to  contribute  while 
the  husband  was  alive  and  of  sufficient 
ability. 

(2)  That  to  enable  us  to  make  an  order 
upon  any  of  the  sons  of  the  lunatic  it  was 
necessary  for  the  said  guardians  to  prove 
that  her  husband  was  dead,  or  that  he  could 
not  be  found,  or  that  he  was  not  of  sufficient 
ability  to  contribute  towards  the  cost  of  the 
maintenance  of  his  wife. 
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(3)  That  by  the  Act  13  &  14  Vict  c.  101, 
8.  6,  special  provision  is  made  to  enable  the 
guardians  to  proceed  against  the  husband 
of  an  insane  married  woman  for  her  main- 
tenance, and  it  must  be  assumed  that  the  Act 
43  Eliz.  c.  2,  s.  6,  is  impliedly  repealed  by 
the  later  Act.  See  Fontypool  Union  v. 
Buck  (1906),  71  J.  P.  5;  [1906J  2  K.  B. 
896. 

7.  The  question  for  the  opinion  of  the 
court  is  whether  we  were  right  in  dis- 
missing the  said  summons  against  the 
respondent  upon  the  aforesaid  grounds  or 
any  of  them. 

Dated  this  2nd  day  of  March,  1907. 

(Signed)        A.  S.  Montgomrby. 
Jno.  Carver, 
Vincent  Griffiths. 

The  Poor  Relief  Act,  1601,  s.  6,  pro- 
vides: **And  ....  the  father 
and  grandfather,  and  the  mother  and 
grandinother,  ana  the  children,  of  every 
poor  old  blind  lame  and  impotent  person, 
or  other  poor  person  notable  to  work,  being 
of  a  sufficient  abilitjr,  shall  at  their  own 
charges  relieve  and  maintain  every  such  poor 
person    .    .    ." 

The  Poor  Law  Amendment  Act,  1850, 
s.  5 :  "  Where  any  married  woman  being 
lunatic  shall  be  duly  removed  to  any 
asylum,  licensed  house,  or  registered  hos- 
pital, under  any  of  the  statutes  in  such 
behalf,  any  two  justices  having  jurisdiction 
in  the  place  wherein  the  husband  of  such 
lunatic  shall  dwell,  upon  application  by  or 
on  behalf  of  the  guardians  of  the  union,  or 
of  the  parish  having  a  separate  board  of 
guardians^  or  the  overseers  of  the  parish,  to 
which  union  or  parish  respectively  such 
lunatic  shall  be  or  become  chargeable,  may 
summon  such  husband  to  appear  before 
them  to  show  cause  why  an  order  should 
not  be  made  upon  him  to  maintain  or 
contribute  towards  the  maintenance  of  his 
wife    .    .    ." 

Macmorranj  K.C.  {A.  A.  Bethune  with 
him),  for  the  appellant.— The  liability  of  all 
these  persons  is  concurrent.  Under  the 
poor  Kelief  Act,  1601,  the  husband  is  not 
made  liable,  but  all  those  mentioned  are 
made  liable.  [Phillimore,  J.:  The  hus- 
band was  liable  at  common  law.]  Had 
these  proceedings  been  brought  against  the 
son  first  (Arrownmith  v.  Dickenson  (1887)^ 
52  J.  P.  308  ;  20  Q.  B.  D.  252),  there  would 
have  been  no  answer.  The  grandfather  is 
liable  even  if  the  father  is  alive  (B,  v.  Jopce 
(1707),  16  Vin.  Abr.i  It  is  not  necessary 
to  prove  that  the  fatner  is  unable,  or  absent, 
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or  dead  (Rex  v.  Cornish  (18S1),  2  B.  &  Ad. 
498).    [He  was  stopped  by  the  court.] 

Rowsdl,  for  the  respondent — I  cannot 
sup{)ort  the  second  ground  on  which  the 
magistrates  dismissed  the  summons,  as  I 
am  bound  by  Rex  v.  Cornuk,  supra.  It  is 
reasonable  to  say  that  when  the  guar- 
dians have  proceeded  against  a  person  of 
ability  to  pay  they  are  precluded  from  pro- 
ceeding against  other  relatives.  Different 
considerations  mav  apply  to  a  pauper  lunatic 
from  those  which  apply  to  an  ordinary 
pauper. 

Macmorran,  in  reply.— -The  Lunacy  Act, 
1890,  s.  296,  enacts  that  the  liability  of  any 
person  to  maintain  a  lunatic  shall  not  be 
affected  by  that  Act. 

Alverstone,  L.C.J.~I  think  that  this 
appeal  must  be  allowed.  I  wish  to  express 
no  opinion  as  to  whether  there  may  be  any 
defence  under  the  Poor  Relief  Act,  1601, 
but  no  such  point  is  raised,  and  I  do  not 
myself  see  any  defence  based  on  the  circum- 
stances in  which  the  woman  was  put  in  the 
asylum.  The  magistrates  have  concluded 
that  because  there  is  a  special  section 
making  the  husband  liable,  therefore  the 
liability  upon  other  people  under  the  Poor 
Relief  Act,  1601,  is  impliedly  repealed. 
With  great  deference  to  them  I  think  that 
they  have  not  sufficiently  considered  the 
terms  of  the  section.  I  have  always  under- 
stood that  the  liability  under  the  Act  of 
1601  did  not  cease  because  the  person  was 
maintained  in  a  lunatic  asylum.  Mv  im- 
pression is  that  there  are  cases  in  the  books 
where  orders  for  contribution  have  been 
made  on  the  relative  of  a  lunatic.  I  see  no 
reason  why  the  parish  should  not  get  the 
benefit  of  the  statute  of  1601,  even  though 
the  poor  woman  may  be  a  lunatic  kept  in 
an  asylum.  It  is  true  that  the  husoand 
might  be  liable  at  common  law,  and  the 
Poor  Law  Amendment  Act,  1850,  enabled 
a  statutory  order  to  be  made  against  him, 
but  I  can  see  no  reason  why  that  should 
affect  the  liability  of  other  people  under 
the  Poor  Relief  Act,  1601.  Therefore  the 
mere  fact  that  the  magistrates  have  made 
an  order  against  the  husband  is  no  answer 
to  a  summons  against  the  children  to  con- 
tribute to  the  woman's  relief.  If  it  were 
the  fact  that  the  husband  was  able  to  pay 
the  whole  of  the  cost,  and  if  for  some 
reason  the  magistrates  thought  that  it  was 
only  necessary  to  order  him  to  pay  2<.  a 
week,  that  ought  to  appear  on  the  case.  I 
am  not  able  to  conclude  that  they  dismissed 
the  summons  against  the  sons  because  2s.  a 
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week  was  enough  to  reimburse  the  guar- 
dians for  their  outlay.    I  think,  therefore, 
that  the  magistrates  ou^ht  to  have  heard 
the  summons  on  the  ments. 

Daklino,  J. — 1  agree. 

Phillimorb,  J.— I  agree.  What  satisfies 
me  is  the  last  portion  of  paragraph  3  of  the 
case.  That  bnngs  in  the  Poor  Relief  Act, 
1601.  I  find  nothing  in  s.  5  of  the  Poor 
luAYf  Amendment  Act,  1850,  to  make  it 
necessary  that  the  person  relieved  should  be 
a  pauper.  When  the  wife  is  a  lunatic  and 
becomes  chargeable  to  the  union  it  may  be 
that  there  is  a  special  claim  on  the  hus- 
band without  the  necessity  of  her  being  a 
pauper. 

Appeal  allowed  and  case  remitted. 

Solicitor  for  the  appellant:  S.  Leonard 
Hunt. 

Solicitor  for  the  respondent :  Geo.  Brodie 
Clarke. 
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(Before  Alverstone,  L.C.J.,  Darling  and 
Phillimobe,  JJ.) 

Rex  v.  Wilbraham  and  Another  ; 
Ex  parte  Rowcliffe. 

Motor-car— Petrol-driven  —Excess  of  lubri- 
cation —  Carelessness  —  Emission  of 
smoke  —  Highways  and  Locomotives 
(Amendment)  Act,  1878  (41  &  42  Vict, 
c.  77),  8.  30— Locomotives  on  Highways 
Act,  1896  (59  &  eo  Vict  c.  36),  s.  1. 

On  a  summons  against  the  oumer  qf  a  motor- 
car charging  an  offence  under  s.  30  of 
the  Hightoays  and  Locomotives  (Amena- 
ment)  Act^  1878,  it  was  vroved  that  the 
locomotive  vhis  a  petrd-ariven  motor-car 
less  than  three  tons  in  weight,  and  that 
the  emission  of  smoke  uku  due  to  care- 
lessness in  admitting  into  the  engine  an 
excess  of  lubricating  oil  which  thereby 
got  burnt  and  caused  the  smoke. 

Held,  that  as  the  cause  of  the  emission  of 
smoke  was  not  improper  construction 
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but  a  temporary  one,  nam^y,  careless- 
ness, the  motor-car  was,  by  s^\  of  the 
Locomotives  on  Highways  Act,  1696, 
exempted  from  the  operation'  of  s,  20  of 
the  Highways  and  Locomotives  {Amend- 
ment)  Act,  1878,  and  that  therefore  no 
offence  had  been  committed  against  the 
latter  section. 

Rule  nisi  calling  upon  two  of  his  Mi^esty's 
justices  in  and  for  the  county  of  Chester  to 
show  cause  why  a  writ  of  certiorari  should 
not  issue  to  remove  into  this  court  a  certain 
record  of  conviction  under  the  hands  and 
seals  of  the  said  two  justices,  and  bearing 
date  on  or  about  the  25th  day  of  June, 
1996,  whereby  the  applicant  for  the  rule, 
William  Edward  Rowcliffe,  was  convicted 
for  that  he  on  the  27th  day  of  May,  1906,  at 
the  township  of  Oakmere  within  the  county 
aforesaid  umawf uUy  did  use  upon  a  certain 
highway  there  situate,  called  Chester  Road, 
a  certain  locomotive,  to  wit,  a  motor-car, 
not  consuming  so  far  as  practicable  its 
own  smoke,  and  which  did  not  then  and 
there  consume  its  own  smoke,  contrary  to 
the  provisions  of  the  Highways  and  Loco- 
motives (Amendment)  Act,  1878,  and  a 
certain  endorsement  on  the  licence  of  the 
said  William  Edward  Rowcliffe,  granted  to 
him  under  the  Motor  Car  Act,  1903,  u^n 
the  ground  .that  the  motor-car  in  question 
was  not  a  locomotive  within  the  meaning 
of  the  Highways  and  Locomotives  (Amend- 
ment) Act,  1878,  and  was  exempted  from 
the  provisions  of  s.  30  of  that  Act  by  s.  1  of 
the  Locomotives  on  Highways  Act,  1896, 
and  that  there  was  no  jurisdiction  to  make 
the  said  endorsement  on  the  said  licence. 

The  foUowing  facts  appeared  from  the 
affidavits : 

A  summons  was  issued  against  the  appli- 
cant to  appear  at  the  petty  sessional  court 
house  at  Oakmere,  in  the  county  of  Chester, 
on  Mondav,  June  25th,  1906,  alle^ng  that 
he  unlawfuUy  did  use  on  a  certain  public 
highway  situate  at  Oakmere,  called  Chester 
Road,  a  certain  locomotive,  to  wit,  a  motor- 
car, not  consuming  so  far  as  practicable  its 
own  smoke,  contrary  to  the  provisions  of 
the  Highways  and  Locomotives  (Amend- 
ment) Act,  1878. 

The  applicant  was  the  registered  owner 
of  a  motor-car,  number  M.9,  which  he  used 
as  a  private  carriage  in  the  place  of  a  horse- 
drawn  vehicle.  It  was  of  the  ordinary  type 
of  motor-cars  built  to  carry  four  persons, 
having  two  seats  in  the  tonneau  ana  two  in 
the  front  It  had  a  two-cylinder  internal 
combustion  petrol  engine  of  eleven  horse- 
power. 
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The  applicant  attended  at  the  petty 
sessional  court  house  at  Oakmere,  in  the 
county  of  Chester,  on  Monday,  June  20th, 
1906,  when  his  case  was  heard  by  the 
justices  then  and  there  sitting  and  he  con- 
ducted his  own  defence. 

The  prosecution  admitted  that  the 
carriage  in  question  was  a  motor-car  within 
the  meaning  of  the  Motor  Oar  Acts,  1896 
and  1903.  The  said  motor-car  was  described 
as  such  in  the  summons. 

No  evidence  was  tendered  by  the  pro- 
secution as  to  the  construction  of  the  motor- 
car in  question. 

The  evidence  for  the  prosecution  was 
that  there  was  smoke  being  emitted  from 
the  back  of  the  car,  but  the  witnesses 
declined  to  say  whether  such  emission  was 
attributable  to  any  temporary  or  accidental 
cause,  and  no  evidence  was  given  except 
that  smoke  was  emitted. 

For  the  defence  it  was  pointed  out  that 
as  the  carriage  was  admitted  to  be  a  motor- 
car within  the  meaning  of  the  Motor  Car 
Acts,  1896  and  1903,  aforesaid,  and  as  the 
summons  was  taken  out  under  the  High- 
ways and  Locomotives  (Amendment)  Act, 
1878,  s.  30,  the  prosecution  was  wholly 
misconceived,  as  this  particular  section  was 
by  the  Locomotives  on  Highways  Act,  1896, 
not  to  applv  to  motor-cars. 

For  the  defence  a  witness  was  put  in  the 
box  to  prove  that  the  motor-car  was  a 
carriage  propelled  b]^  mechanical  power 
under  three  tons  in  weight  unladen,  namely, 
fourteen  hundredweight,  and  that  it  was 
not  used  for  the  purpose  of  drawing  more 
than  one  vehicle.  In  fact,  it  was  not  used 
for  drawing  any  vehicle,  and  it  was  so 
constructed  that  no  smoke  or  visible 
vapour  was  emitted  therefrom  except  from 
some  temporarv  or  accidental  cause. 

Further  evidence  was  given  of  the  fact 
that  it  was  impossible  for  such  a  thing  as 
visible  vapour  to  be  emitted  as  there  was 
no  steam,  and  that  if  at  any  time  any 
smoke  should  be  seen  it  was  temporary 
or  accidental.  It  was  also  explained  to 
the  court  that  after  the  petrol  vapour 
had  been  exploded  in  the  cylinder  it 
passed  away  m  invisible  form  and  the 
explosions  were  silenced  by  a  mechanical 
contrivance  known  as  the  exhaust-box  or 
silencer.  The  effect  of  such  explosions  in 
the  exhaust-box  or  silencer  ana  the  pipe 
leading  to  it  was  to  make  them  exceedingly 
hot 

It  occasionally  happened  if  there  was  too 
much  lubricating^  oil  admitted  into  the 
engine  that  particles  of  oil  percolated  or 
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squeezed  past  the  piston,  and  when  these 
particles  came  into  contact  with  the  exhaust- 
t>ox  or  pipes  it  had  the  effect  of  burning  it 
up  or  frying  it  and  causing  the  smoke. 

This  was,  however,  always  of  an  accidental 
or  temporary  nature,  as  explosive  engines 
are  so  constructed  that  no  oil  ought  to  get 
past  the  piston  into  the  heated  portions  of 
the  exhaust-box  or  pipes.  On  one  occasion 
the  chauffeur  accidentally  omitted  to  turn 
off  the  lubricating  oil  while  the  engine  was 
standing,  and  this  had  the  effect  of  causing 
smoke  lor  a  few  moments  when  the  engine 
was  re-started,  but  it  was  entirely  temporary 
or  of  an  accidental  nature. 

The  applicant  was  convicted  and  fined  5«. 
and  ll«.  6d,  costs  under  s.  30  of  the  Loco- 
motives and  Highways  (Amendment)  Act, 
1878,  and  his  licence  endorsed  under  the 
Motor  Car  Act,  1903,  s.  4  (1). 

The  Highways  and  Locomotives  (Amend- 
ment) Act,  1878  (Part  II.),  s.  30,  provides  : 
".  .  .  every  locomotive  used  on  any  .  .  . 
highway  shall  be  constructed  on  the  prin- 
ciple of  consuming  its  own  smoke ;  and  any 
person  using  any  locomotive  not  so  con- 
structed, or  not  consuming,  so  far  as 
practicaole,  its  own  smoke,  shall  be  liable 
to  a  fine  not  exceeding  five  pounds  for 
every  day  during  which  such  locomotive  is 
used  on  any  such    .    .    .    highway." 

The  Locomotives  on  Highways  Act  1896, 
s.  I,  provides :  [Part  II.  of  the  Highways 
and  Locomotives  (Amendment  Act,  1878,] 
".  .  .  shall  not  apply  to  any  vehicle  pro- 
pelled by  mechanical  power  u  it  is  under 
three  tons  in  weight  unladen,  and  is  not 
used  for  the  purpose  of  drawing  more  than 
one  vehicle  (such  vehicle  with  its  locomotive 
not  to  exceed  in  weight  unladen  four  tons), 
and  is  so  constructed  that  no  smoke  or 
visible  vapour  is  emitted  therefrom  except 
from  any  temporanr  or  accidental  cause  . . ." 

No  one  appeared  to  show  cause. 

Avarffy  K.C.  (Orimwood  Mears  with  himX 
in  support.— The  car  was  so  constructed  as 
to  consume  its  own  smoke.  It  was  owing 
to  carelessness  that  it  did  not  do  so.  That 
is  a  temporary  cause  within  s.  I  of  the  Act 
of  1896.    [He  was  stopped  by  the  court] 

Alvebstone,  L.O.J.  — This  conviction 
must  be  quashed,  but  I  desire  to  say  that  I 
express  no  opinion  whether  upon  evidence 
the  magistrates  could  come  to  the  conclu- 
sion that  the  motor-car  was  not,  in  the 
words  of  s.  1  of  the  Locomotives  on  High- 
ways Act,  1896,  "so  constructed  that  no 
smoke  or  visible  vapour  is  emitted  except 
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from  any  temporary  or  accidental  cause/' 
It  is  clear,  however,  that  the  cause  of  the 
emission  of  smoke  was  a  temporary  one, 
namely^  carelessness,  and  therefore  the 
conviction  was  bad,  and  the  indorsement 
could  only  be  justified  if  there  was  a  good 
conviction. 

Dablino,  J.— I  am  of  the  same  opinion. 
But  it  seems  to  me  that  where  people  are 
charged  in  this  way,  and  it  is  a  fact  that 
the  motor-car  makes  a  great  deal  of  offensive 
smoke,  the  magistrates  might  conclude  from 
that  alone  that  it  was  not  so  constructed 
as  to  consume  its  own  smoke.  If  the 
magistrates  expressed  that  opinion  then  the 
driver  would  oe  in  this  position,  that  he 
would  have  to  go  into  the  oox  and  say  that 
the  emission  of  smoke  was  due  to  his  own 
carelessness,  and  the  magistrates  might  not 
believe  him.  Perhaps  he  might  not  care  to 
say  it,  and  he  might  still  be  convicted. 

Phillimobe,  J.— I  agree. 

Eule  absolute. 

Solicitors  in  support  of  the  rule  :  Firth  & 
Co. 
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April  26,  1907. 

(Before  Alvebstone,  L.CI.J.,  Dabling 
and  Phillimobe,  J  J.). 

flooKEB  V.  Gbay. 

Criminal  law  —  Cruelty  to  animals  — 
Shooting—Failure  to  destroy  suffering 
animal— Cruelty  to  Animals  Act,  1849 
(12  &  13  Vict.  c.  92),  s.  2. 

The  remxmdent  was  charged  vnth  tmlaw- 
fvUy  and  cruelly  Ul'treating  a  cat 
contrary  to  s,  %  of  the  Cruelty  to 
Animals  Acty  1849.  It  was proveif  that 
the  respondent  shot  at  it  vnth  a  saloon 
rifle  with  intent  to  kill  it.  The  bullet 
struck  it,  toounding  it  severely,  and  it 
crawled  away  out  of  the  respondent's 
view.  About  thirty  minutes  later,  on 
the  oumerofthe  cat  pointing  ovt  to  the 
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respondent  that  it  wa^  still  alive  and  in 
great  pain,  the  respondent  destroyed  it. 
The  respondent  did  not  call  the  owner^s 
attention  to  the  injured  state  of  the  ca^ 
althouah  he  kneio  to  whom  it  oelonged, 
and  although  he  knew  that  the  animal 
vHis  severely  injwred  he  took  no  steps  t 
have  it  attended  to  or  its  suffering 
alleviated. 

Held,  on  the  authority  of  Powell  v.  Knight 
(1878\  42  J.  P,  597,  that  the  respondent 
had  committed  no  offence  against  the 
section,  a4t  the  use  of  a  saloon  rifle 
for  the  purpose  of  shooting  at  the  cat 
tooA  not  cruelty  m  itself  and  that  oa 
the  justices  did  not  find  that  the  respon- 
dent after  shooting  the  cat.  did  not,  with 
knowledge  of  what  he  had  don£,  do 
his  best  to  put  the  animal  out  of  its 
pain,  they  were  justified  in  dismissing 
the  summons. 

Case  stated  by  the  undersigned,  four  of 
his  Majesty's  justices  of  the  peace  in  and 
for  the  county  of  Warwick. 

1.  The  respondent  appeared  before  us  at 
a  court  of  summary  jurisdiction  sitting  at 
Rugby,  in  the  said  county,  on  Tuesday,  the 
6th  day  of  November,  1906,  on  an  infor- 
mation laid  by  the  appellant  and  charging 
the  respondent  that  ne,  on  the  16th  day  of 
June,  1906,  did  unlawfully  and  cruelly  ill- 
treat  a  certain  animal,  to  wit  a  cat,  contrary 
to  the  Cruelty  to  Animals  Act,  1849,  s.  2. 

2.  At  the  hearing  before  us  both  parties 
were  represented  by  solicitors. 

3.  The  following  facts  were  proved  or 
admitted  before  us : 

The  respondent  Gray  was,  on  the  16th 
day  of  June,  1906,  residing  at  29,  Caldecott 
Street,  Rugby.  On  the  said  16th  day  of 
June,  1906,  about  7.46  p.m.,  the  cat  in 
question,  which  belonged  to  the  person 
occupying  the  premises  next  door  to  those 
occupied  by  the  respondent,  wandered  into 
the  respondent's  back  garden.  The  respon- 
dent saw  the  cat  sitting  on  the  pathway  in 
his  back  garden,  and  he  shot  at  it  with  a 
saloon  rifle,  as  he  stated,  with  intent  to 
kill  the  same.  The  bullet  struck  the 
animal  in  the  back,  wounding  it  severely 
but  not  killing  it.  The  respondent  saw 
that  the  cat  was  not  dead  and  it  crawled 
away  in  the  direction  of  the  premises  of 
the  owner.  The  respondent  stated  that  he 
did  not  follow  the  cat  on  to  its  owner's 
property  as  he  would  have  been  trespassing, 
and  the  cat  was  hid  from  his  view  by  a  box 
in  the  garden.      About  twenty  or  thirty 
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minutefl  afterwards  the  animal  was  found 
in  its  owner's  garden  still  alive  and  suffering 
great  pain,  and  the  owner  then  pointed  out 
to  the  respondent  the  state  of  suffering  in 
which  the  animal  was.  and  requested  him 
to  destroy  the  cat,  which  the  respondent 
did.  The  cat  had  on  some  previous  occa- 
sion done  damage,  but  was  not  doing  any 
injury  to  the  respondent's  property  at  the 
time  it  was  shot.  The  respondent  did  not 
call  the  owner's  attention  to  the  injured 
state  of  the  cat  although  he  knew  to  whom 
the  cat  belonged,  and  although  he  knew  the 
animal  was  severely  ii^jured  he  took  no 
steps  to  have  the  cat  attended  to  or  its 
sufferings  alleviated. 

4.  It  was  contended  on  behalf  of  the 
appellant  that  the  shooting  of  the  cat  was 
an  unlawful  act  and  that  the  respondent 
had  caused  the  cat  substantial  and  unneces- 
sary pain  and  suffering. 

5.  On  behalf  of  the  respondent  it  was 
contended  that  the  shooting  of  the  cat  was 
a  lawful  and  justifiable  act,  and  that  the 
respondent  had  not  committed  an  offence 
witnin  the  meaning  of  the  statute,  and  the 
respondent  quoted  Powell  v.  Knight  (1878), 
42  J.  P.  597,  in  support  of  his  argument 

6.  Although  we  found  as  a  fact  that  the 
act  of  the  respondent  caused  great  pain  and 
suffering  to  the  cat,  still  we  were  of  opinion 
that  we  were  compelled  to  dismiss  the  said 
information  on  the  authority  of  Powell  v. 
Knight,  supra. 

7.  The  question  for  the  opinion  of  this 
honourable  court  is  whether  we  were  ri^ht 
in  so  determining.  If  we  were,  the  decision 
is  to  stand ;  if  we  were  not,  the  court  is 
requested  to  remit  the  case  to  us  with 
directions  to  convict  the  respondent. 

Given  under  our  hands  this  11th  day  of 
February,  1007. 

(Signed)    H.  W.  W.  Spooner. 
Clement  Dukes. 
T.  Hunter. 
T.  Arnold  Wise. 

The  Cruelty  to  Animals  Act,  1849,  s.  2, 
provides :  "  Ii  any  person  shall  cruelly  beat, 
ill-treat,  over-drive,  abuse,  or  torture,  or 
cause  or  procure  to  be  cruelly  beaten,  ill- 
treated,  over-driven,  abused,  or  tortured, 
any  animal,  every  such  offender  shall  for 
every  such  offence  forfeit  and  pay  a  penalty 
not  exceeding  five  pounds." 

Stuart  Bevan,  for  the  appellant. — This 
case  is  to  be  distinguished  from  Pmoell  v. 
Knight,  su/nu,  on  the  ground  that  in 
that  case  there  was  a  finding  that  the 
shooting  was  justified.  Shooting  an  animal 
to  frighten  it  away  may  not  necessarily  be 
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cruelty,  but  it  is  a  question  of  degree  (Arm- 
strong V.  Mitchell  (190S\  67  J.  P.  329).  In 
MUes  V.  Uutchings,  ri903)  2  K.  B.  714,  it 
was  held  under  the  Malicious  Damage  Act, 
1861,  that  the  question  was  whether  the  de- 
fendant had  a  bonajide  belief  that  what  he 
was  doing  was  necessary  for  the  protection 
of  his  master's  property.  To  cause  an 
animal  unnecessary  suffering  in  killing  it  is 
an  offence  (Duncan  v.  Pope  (1899),  63  J.  P. 
217).  The  respondent  allowed  the  cat  to 
remain  out  of  sight,  and  took  no  steps  to 
see  whether  it  had  died.  There  is  a  finding 
that  the  respondent  knew  that  he  had  not 
killed  the  cat.  The  inference  is  that  he 
knew  that  it  was  probably  suffering. 
No  one  appeared  for  the  respondent. 

Alverstonb,  L.C.J.— I  feel  the  same 
regret  as  the  magistrates  that  we  cannot 
interfere.  We  must  clearly  keep  in  view 
that  this  is  not  a  question  of  civil  action 
against  the  respondent  for  doing  something 
he  need  not  have  done.  It  is  a  question 
whether  he  has  been  brought  within  the 
language  of  the  Cruel tv  to  Animals  Act, 
1849,  s.  2.  If  the  legislature  thinks  fit  to 
say  that  anybodv  who  shoots  an  animal 
and  docs  not  kill  it,  whereby  the  animal 
suffers  pain,  shall  come  within  the  section, 
that  is  a  matter  we  should  be  able  to 
deal  with.  But  it  seems  to  me  that  unless 
the  statute  says  that  shooting  with  intent 
to  kill  and  not  killing  shall  oe  deemed  to 
be  torture,  something  further  must  be 
proved.  All  we  have  in  this  case,  so  far  as 
cruelty  is  concerned,  is  that  the  respondent 
shot  at  the  cat  with  a  saloon  rine.  Mr. 
Bevan  says  that  that  was  a  cruel  way  of 
trying  to  kill  it,  but  we  cannot  assume  on 
mere  argument,  in  the  absence  of  the  other 
side,  that  the  way  in  which  he  shot  at  the 
cat  was  a  cruel  way  in  itself,  or  would  of 
necessity  be  to  torture  the  animal  The 
case  is  really  governed  by  Potoell  v.  Knight, 
sujyra,  because  it  is  not  established  that  the 
shooting  of  the  animal  was  unlawful  in  the 
sense  of  being  cruel  torture  within  the 
meaning  of  the  .section.  Therefore  the 
magistrates,  unless  they  had  gone  on  to  say 
that  afterwards  the  respondent,  with  know- 
ledge of  what  he  had  done,  did  not  do  his 
best  to  put  the  animal  out  of  pain,  and 
therefore    caused  it  to  be  tortured,  were 

^'ustified  in  dismissing  the  summons.  The 
egislaturc  has  not  provided  for  this  case, 
and  there  is  no  sufficient  evidence  within 
the  section,  and  the  appeal  must  be  dis- 
missed. 

Darling,  J.— I  am  of  the  same  opinion. 
The  difiiculty  is  to  give  a  judgment  such  as 
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we  are  giving  without  allowing  the  mis- 
apprehension that  we  approve  of  the  prac- 
tice the  respondent  adopted,  but  we  have  to 
see  whether  the  thing  he  did  has  been  for- 
bidden by  the  legislature.  All  he  did  was 
to  shoot  at  the  cat  from  some  distance,  and 
hit  it  with  a  saloon  rifle.  The  legislature 
has  not  said  that  that  is  in  itself  an  act  of 
cruelty.  He  wounded  it,  but  not  because 
he  desired  merely  to  wound  it.  If  the 
magistrates  had  found  that,  1  should  have 
said  that  they  werejustified  in  holding  that 
he  committed  an  offence  within  the  statute. 
But  to  say  that  this  was  cruelty  within  the 
statute  would  be  to  say  what  the  statute 
does  not  say.  Beyond  that,  the  only  facts 
are  that  he  did  not  follow  up  the  cat  and 
try  to  put  an  end  to  it.  We  cannot  say 
that  this  is  cruelty  within  the  statute.  That 
would  be  to  fly  in  the  face  of  the  judgment 
in  Potodl  V.  Knight^  supra.  Moreover,  it 
would  be  sayinff  that  anyone  who  wounded 
an  animal  would  be  obliged  to  follow  it  up 
and  kill  it  at  once.  If  the  legislature  is  going 
to  say  that  that  is  the  way  in  which  shoot- 
ing is  to  be  conducted,  they  must  say  so  in 
plainer  language.  It  is  repugnant  to  me  to 
give  such  a  decision,  because  it  may  be 
said  that  I  approve  of  shooting  cats  in 
back  gardens,  which  I  am  far  from  doing. 

Phillimobe,  J. — I  am  of  the  same  opinion, 
but  I  am  not  sure  that  if  a  man  shoots  and 
hits  such  an  animal  as  is  within  the  pur- 
view of  the  Cruelty  to  Animals  Act,  1849, 
he  has  not  thereby  incurred  a  dut^  to  the 
animal  to  flnish  it  if  he  is  conscious,  or 
ought  to  be  conscious,  that  the  animal  is 
lingering.  My  decision  is  based  on  the  fact  that 
there  is  no  evidence  that  he  was  conscious,  or 
ought  to  have  been  conscious,  that  the  animal 
was  lingering.  The  case  of  Poxoell  v.  Knight^ 
supray  may  be  misunderstood.  The  law- 
fulness of  the  shooting  in  that  case  did  not 
depend  on  proprietary  right,  but  on  the  fact 
that  the  act  was  done  in  self-defence.  If  a 
man  wounds  an  animal  in  self  defence  it 
may  be  that  he  has  no  duty  towards  it. 
But  I  do  not  think  that  the  judgment  in 
that  case  meant  that  wherever,  without 
there  being  any  question  of  self -defence,  an 
animal  has  been  wounded,  the  person  in- 
flicting the  wound  is  necessarily  absolved 
from  cruelty  because  he  does  not  finish  it. 

Appeal  dismissed. 
Solicitor  for  the  appellant :   S.  G.  Polhill. 
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(Before  Alvebstone,  L.C. J.,  Dablino  and 
Phillimobe,  JJ.) 

Meteopolitan  Wateb  Boabd  V, 

NOBTHCOTT. 

Metropolis  —  Water  —  Fittings—  Inspection 
—Notice— Metropolis  \^ter  Act,  1871 
(34  &  36  Vict.  c.  113),  ss.  27,  30. 

The  respondent,  who  toas  the  occupier  of 
premises  provided  with  a  constant  sup- 
ply of  loater  by  the  Metropolitan  Water 
Boardy  was  summoned  for  hindering 
an  officer  of  the  Board  from  entering 
and  inspectina  the  prescribed  fittings^ 
contrary  to  the  Metropolis  Water  Act, 
1871.  There  ukm  no  evidence  that  a 
notice  to  provide  and  keep  in  repair  the 
prescribed  fittings  was  ever  served  on 
the  owner  or  occupier  under  s.  27  o/ 
the  Act,  and  there  liKis  no  evidence  of 
the  regulations  prescribing  the  fittings. 

Held,  that  notice  under  s.  27  uhu  not  a 
condition  precedent  to  the  right  of 
the  officer  of  the  Board,  under  s,  30,  to 
enter  and  inspect  the  prescribed  fittings, 
but  that  a«  there  vkls  no  evidence  of  the 
regulations  the  summons  was  rightly 
dismissed. 

Case  stated  by  Eichard  Ouseley  Blake 
Lane,  Esq.,  one  of  the  magistrates  of  the 
police  courts  of  the  metropolis,  sitting  at 
the  West  London  Police  Court,  within  the 
metropolitan  police  district. 

1.  The  respondent,  W.  H.  Northcott,  was 
summoned  before  me  to  answer  an  informa- 
tion exhibited  by  the  Metropolitan  Water 
Board,  which  charged  the  respondent  for 
that  he,  being  the  owner  or  occupier  of 
certain  premises  known  as  6,  Earl's  Court 
Square,  m  the  county  of  London,  and  such 
premises  being  provided  with  a  constant 
supply  of  water  by  the  said  Metropolitan 
Water  Board,  did  hinder  an  officer  of  the 
said  Metropolitan  Water  Board  from  enter- 
ing and  making  an  inspection  or  examina- 
tion of  the  prescribed  fittings  in  or  about 
the  said  premises,  contrary  to  the  provisions 
of  the  Metropolis  Water  Act,  1871  (34  <fe 
35  Vict.  c.  113). 

2.  I,  after  hearing  the  case,  dismissed  the 
said  information  and  ordered  the  appellants 
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to  pay  to  the  respondent  the  sum  of  £10 10«. 
for  costs. 

3.  By  8.  7  of  the  said  Act  it  is  provided 
that  subject  to  the  provisions  of  the  Act, 
every  company  mav,  and  shall,  when 
required  so  to  do,  in  the  manner  directed  by 
the  Act^  provide  and  keep  throughout  their 
water  limits,  or  throughout  such  pKarts  of 
such  limits  as  they  may  be  required  in 
manner  aforesaid,  a  constant  supply  of  pure 
and  wholesome  water  sufficient  for  the 
domestic  purposes  of  the  inhabitants  within 
such  water  limits  constantly  laid  on  at  such 
pressure  as  will  make  such  water  reach  the 
top  storey  of  the  highest  houses  within  such 
water  limits  (but  not  exceeding  the  level 
prescribed  by  the  Special  Act)  of  such  com- 
pany, and  every  sucn  company  shall  subject 
as  therein  provided  give  and  continue  to 
give  to  such  inhabitants  a  constant  supplv 
for  domestic  purposes  in  manner  prescribea. 

4.  Section  8  of  the  said  Act  provides  that 
the  metropolitan  authority  (now  the  Lon- 
don Countjr  Council)  shall,  whenever  they 
are  of  opinion  that  there  snould  be  in  any 
district  a  constant  supply,  make  application 
to  the  company  within  the  water  limits  in 
which  such  district  is  situate,  requiring  a 
constant  supply  in  such  district,  and  any 
company  mav  without  an^  such  application 
propose  to  the  metropnohtan  autnority  to 
give  a  constant  supplv  in  anv  district. 

5.  Section  27  of  the  said  Act  provides 
that  where  in  any  district  any  company  is 
required  or  has  proposed  to  provide  a  con- 
stant sui)ply,  such  company  may,  subject  to 
the  provisions  of  the  said  section,  cause  to 
be  served  on  the  owner  or  occupier  of  any 
premises  within  such  district  a  notice 
requiring  such  owner  or  occupier  to  supply 
the  premises  with  the  prescribed  fittings. 

6.  Section  28  of  the  said  Act  provides  that 
every  owner  or  occupier  upon  whom  notice 
to  that  effect  has  been  served,  shall  within 
two  months  after  the  date  of  the  service  of 
such  notice  provide  the  prescribed  fittings, 
and  shall  from  time  to  time  keep  the  same 
in  proper  repair. 

7.  Section  29  of  the  said  Act  provides  that 
where  in  any  district  any  company  is 
required  or  has  proposed  to  provide  a  con- 
stant supply  and  any  owner  or  occupier 
of  premises  upon  whom  notice  to  pro- 
vide prescribea  fittings  has  been  served  by 
such  company  makes  default  in  providing 
the  prescribed  fittings,  such  company,  if 
they  think  fit,  may  provide  such  fittings,  or 
where  in  such  district  the  fittings  of  any 
person  are  out  of  order,  and  not  as  pre- 
scribed, such  company  may  by  notice  in 
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writing  require  such  person  within  twenty- 
four  hours  after  the  date  of  the  service  of 
such  notice  to  cause  the  same  to  be  repaired 
80  as  to  prevent  any  waste  of  water,  and  if 
any  person  fail  to  comply  with  the  terms  of 
such  notice,  such  company  (if  they  think 
fit)  may  repair  the  fittings  of  such  person. 

8.  By  8.  30  of  the  said  Act  it  is  provided 
that  where  in  any  district  any  company  is 
required  or  has  proposed  to  provide  a  con- 
stant supply,  the  officers  or  agents  of  such 
company,  or  of  the  party  requiring  such 
supply,  or  any  person  appointed  for  such 
purpose  by  the  Board  of  Trade,  may  at  all 
reasonable  times  enter  any  premises  wiUiin 
such  district,  in  order  to  inspect  the  premises 
for  the  purposes  of  this  Act  and  examine 
the  same  with  a  view  to  ascertain  whether 
there  are  in  or  about  the  same  the  prescribed 
fittings,  or,  where  authorised  under  the 
provisions  of  this  Act,  to  provide  or  repair 
the  fittings,  and  if  any  person  hinder  any  such 
officer,  agent,  or  person  from  entering  and 
making  such  inspection  or  examination,  or 
providing  or  repairing  such  fittings,  every 
person  so  offending  shall  for  every  such 
offence  be  liable  to  a  penalty  not  exceeding 
five  pounds. 

9.  On  the  opening  of  the  summons, 
complainants'  solicitor  said  that  the  view 
insisted  upon  by  the  Water  Board  was  that 
s.  30  stood  by  itself  and  had  nothing  to  do 
with  any  other  section,  that  proof  of  an 
existent  constant  supply  and  of  refusal  to 
allow  entry  by  the  surveyor  was  sufficient  to 
establish  the  alleged  offence,  and  that  the 
30th  was  the  only  section  material  for  con- 
sideration. Thereupon  the  solicitor  for 
defendant  said  that  he  relied  on  s.  27  in 
connection  with  s.  30,  that  these  two 
sections  only  need  be  considered,  and  that 
he  must  insist  on  strict  legal  proof  of  all 
material  facts  and  of  fulfilment  of  all 
material  conditions.  Beyond  what  I  have 
just  stated  my  attention  was  not  drawn  to 
any  other  sections,  nor  was  any  argument 
or  reason  presented  to  me  in  support  of  the 
complainants'  position. 

10.  At  the  hearing  of  the  said  information, 
the  following  facts  were  admitted  or  proved 
in  evidence  before  me  : 

(a)  That  the  respondent  is  the  occupier  of 
the  house  known  as  No.  6,  Earl's  Court 
Square. 

(b)  That  the  said  house  is  situate  in  a 
district  in  which  a  constant  supply  of  water 
is  provided. 

(c)  That  such  constant  supply  was  pro- 
vided in  the  said   district    oy  the    West 
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Middlesex  Waterworks  Company  (the  pre- 
decessors in  title  of  the  appellants)  on  the 
requisition  of  the  London  County  Council 
made  under  s.  8  of  the  Metropolis  Water 
Act,  1871,  aforesaid,  and  dated  the  13th 
February,  18d4. 

(d)  Tliat  the  said  house  of  the  respondent 
is  within  the  district  defined  by  the  said 
notice,  but  was  given  a  constant  sui)p]y 
before  the  date  of  the  said  requisition. 
There  was  no  evidence  before  me  either 
that  there  existed  on  the  dates  of  the 
allied  offence  any  regulations  in  force 
made  under  the  authority  of  the  said  Act, 
or  that  the  said  house  contained  the  '*  pre- 
scribed ^  fitting  within  the  meaning  of  the 
said  Act,  that  is,  fittings  in  accordance  with 
such  regulations  (if  any). 

(e)  That  on  the  14th  December,  1905,  an 
officer  of  the  appellants  called  at  the  said 
house  of  the  respondent  in  order  to  inspect 
the  same  for  the  purposes  of  the  Metroi)oli8 
Water  Act,  1871,  and  examine  the  fittings 
therein.  The  said  officer  was  then  shown 
over  the  house  by  the  respondent,  and  then 
examined  the  fittings  in  tne  said  house  and 
found  them  in  proper  repair,  but  was 
informed  by  the  respondent  that  he  would 
not  be  again  admitted  unless  he  produced 
the  Act  authorising  him  to  inspect  the 
premises. 

(f)  There  was  no  evidence  before  me  that 
the  notice  to  provide  and  keep  in  repair  the 
"  prescribed  "  fittings  was  ever  served  on  the 
owner  or  occupier  of  the  said  house,  as 
required  by  s.  27  of  the  said  Act. 

(g)  The  said  officer  called  again  at  the 
said  house  for  the  said  purposes  on  the  12th 
and  I7th  of  April,  1906,  and  the  2nd  and 
11th  May,  1906,  but  on  each  of  the  said 
occasions  was  refused  admittance  by  the 
servants  of  the  respondent  on  his  instruc- 
tions. 

11.  On  the  facts  aforesaid  it  was  con- 
tended before  me  that  the  respondent  was 
ffuilty  of  an  offence  under  s.  30  of  the 
Metropolis  Water  Act,  1871. 

12.  I  thought  at  the  time  that  the  notice 
required  by  s.  27  of  the  said  Act  applied  to 
the  offence  charged  in  the  summons  as  being 
necessary  to  operate  any  default  in  respect 
of  the  fittings.  I  also  thought  that  the 
existence  in  force  of  the  statutory  regula- 
tions was  a  condition  precedent  to  the  possi- 
bility of  the  said  offence,  as  otherwise  there 
could  not  be  any  "prescribed"  fittings,  or 
any  entry  to  examine  such.  For  both  these 
reasons  I  dismissed  the  information. 
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The  question  for  the  opinion  of  this 
honourable  court  is  whether  my  said  deter- 
mination was  right  in  point  of  law. 

[Note. — As  to  the  more  serious  question 
of  notice,  however,  upon  examination  of 
the  relevant  and  cognate  sections  of  the  1871 
Act  and  the  earlier  Acts  incorporated  with 
it,  the  matter  would  appear  to  stand  thus  : 
In  the  absence  of  agreement  the  only  obliga- 
tion of  an  owner  to  provide  specified  fittings 
roust  be  statutory.  Accordingly,  the  right 
of  the  water  company  and  the  obligation  of 
the  owner  arise  out  of  and  depend  upon  the 
notice  stated  in  the  said  s.  27,  and  repeated 
in  several  others,  so  that  without  proof  of 
such  notice  the  latter  could 'not  be  held  in 
default  in  respect  of  such  fitting. 

But  s.  30  does  not  interfere  with  or  touch 
the  rights  and  obli^tions  just  referred  to. 
It  does  not  deal  with  defaults  at  all.  It 
merely  provides  machinery  for  ascertaining 
facts,  the  knowledge  of  which  is  necessary 
in  a  business  sense  for  preventing  waste  and 
otherwise  carrying  out  the  purposes  of  the 
Act,  subject  only  to  the  condition  that  the 
company  is  compelled  by  the  statutory 
requisition  or  proposal  to  ^ve  and  continue 
to  give  a  constant  supply,  in  which  case  it 
may  be  resorted  to  even  before  such  supply 
has  been  actually  furnished.  Thus  s.  30 
would  appear  to  stand  outside  s.  27  alto- 
gether.] 

Given  under  my  hand  and  seal  this  fif- 
teenth day  of  February  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  seven. 
R  O.  B.  Lank, 
One  of  the  Magistrates  of  the  Police 
Courts  of  the  Metropolis,  sit- 
ting at  the  West  London  Police 
Court. 

S.  G.  Turner^  for  the  appellants. 
Bowaellf  for  the  respondent. 

Alvbrstone,  L.C.J.— The  case  stated 
has  raised  two  points.  The  summons  was 
for  not  letting  the  inspector  go  into  the 
house.  The  inspector  had  been  in  once,  but 
in  my  opinion  the  right  to  go  in  is  not 
determined  by  a  single  visit,  as  things  may 
get  out  of  Older  and  a  fitting  may  cease  to 
be  the  prescribed  fitting  if  it  does  not  do  its 
work  as  a  prescribed  fitting.  The  magis- 
trate decided  in  the  respondent's  favour, 
and  he  originally  did  so  on  two  grounds, 
first,  the  necessity  of  notice,  and  second, 
that  there  was  no  evidence  of  the  statu- 
tory regulations.  The  Water  Board  are 
empowered  to  make  regulations  as  to 
fittmgs,  and  possibly  they  are  bound  to 
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do  so.  The  (quality  of  the  fittings  and  the 
size  of  the  pipes  and  the  way  they  are  to 
work  can  only  be  determined  by  regulations, 
and  notice  to  provide  such  fittings  may  be 
given  under  s.  27,  and  I  agree  with  the 
supplementary  note  of  the  magistrate  in 
which  he  pointed  out  in  effect  that  notice 
under  s.  27  is  not  of  necessity  a  notice  that 
must  be  given  before  the  officer  can  go  in 
to  make  an  inspection,  and  a  very  little  con- 
sideration will  show  that  to  be  the  case. 
The  necessity  for  inspection  under  s.  30 
may  arise  from  time  to  time,  but  the  neces- 
sity for  notice  probably  only  arises  once 
when  the  appellants  have  to  call  upon  an 
owner  or  occunier  to  change  his  nttings. 
Therefore  I  tnink  that  the  view  the 
magistrate  finally  took  was  right.  As  to 
the  second  point,  it  realiv  was  not  arguable. 
The  magistrate  had  not  before  him  any  evi- 
dence of  the  regulations,  and  he  dismissed 
the  summons  on  that  ground.  We  are  not 
entitled  to  say  that  the  magistrate  ought  to 
have  convicted  when  he  nas  stated  that 
there  was  not  before  him  evidence  of  that 
which  in  our  opinion  was  necessary,  because 
the  question  whether  the  responaent  was 
bound  to  alter  the  fittings  depended  on  the 
regulations  of  the  Board.  Therefore  on  the 
second  point  the  information  was  rightly 
dismiss€Kl. 

Darling,  J.— I  have  nothing  to  add. 

Phillimore,  J. — I  am  of  the  same  oj^inion. 
I  should  like  to  add  that  this  was  a  crmiinal 
prosecution  and  the  point  is  a  purely 
technical  one.  It  only  means  that  the 
officer  of  the  Board  had  not  his  tackle  quite 
ready,  and  all  he  will  have  to  do  will  be  to 
put  a  printed  copy  of  the  regulations  in  his 
pocket  and  produce  it  on  every  occasion. 

Appeal  dismissed. 

Solicitor  for  the  appellants :  Walter 
Moon. 

Solicitors  for  the  respondent :  Markby, 
Stewart  &  Co. 
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(Before  Alvbrstone,  L.C.J.,  Darling  an 
Phillimore,  JJ.) 

Groh  v.  Hesketh. 

Licensing —Licence-^Conditions  attached- 
Hours  of  opening — Monopoly  value — 
Occasional  licence — Hours  excluded  by 
terms  of  condition— Licensing  Act,  1872 
(35  &  36  Vict.  c.  94),  s.  29— Licensing 
Act,  1904  (4  Edw.  7,  c.  23),  s.  4  (2). 

The  fact  that  tJie  justices  have  attac/ied  to 
the  grant  of  a  licence  under  s.  4  (2)  of 
the  Licensing  Act,  1904,  the  conditions 
that  the  premises  should  only  be  open 
between  noon  and  2  p.m,y  and  that 
the  licence-holder  should  pay  a  mono- 
poly value  of  £20,  does  not  prevent  the 
licence-holder  being  granted  an  "  occa- 
sional" licence  under  s.  29  of  the 
Licensing  Act,  1872,  to  keep  the  pre- 
mises open  on  a  particular  day  fron^ 
7  to  II  p.m. 

Case  stated  by  five  of  his  Majesty's  jus- 
tices of  the  peace  for  the  Upper  Division  of 
the  lathe  of  Sutton-at-Hone,  in  the  county 
of  Kent,  in  petty  sessions  assembled. 

On  the  7th  December,  1906,  the  respon- 
dent appeared  before  us  and  applied  to  us 
under  the  provisions  of  the  Licensing  Act, 
1872,  s.  29,  to  grant  him  a  licence  exempting 
him  from  closing  certain  licensed  oremises 
known  as  the  North  Pole,  Dartfora,  in  the 
county  aforesaid,  on  the  17th  day  of  Decem- 
ber, 1906,  between  the  hours  of  seven  and 
eleven  in  the  evening.  The  anpellant 
appeared  to  oppose  the  grant  of  such  appli- 
cation. The  following  facts  were  provea  or 
admitted  before  us : 

1.  The  respondent  is  the  managing  direc- 
tor of  Messrs.  J.  and  E.  Hall,  Limited, 
engineerSj  of  Dartford,  and  the  holder  of  a 
six-day  licence  for  the  premises  before- 
mentioned. 

2.  Such  licence  was  granted  b^  the 
licensing  justices  for  the  Upper  Division 
of  the  lathe  of  Sutton-at-Hone  at  the 
general  annual  licensing  meeting  for  the 
said  division  held  on  the  2nd  February, 
1906,  for  the  period  of  two  years  upon  the 
conditions  that  the  premises  in  question 
should  only  be  open  for  the  sale  of  intoxi- 
cating liquors  between  the  hours  of  noon 
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and  2  p.m.,  and  that  the  respondent 
should  pay  the  sum  of  £50,  the  amount 
assessed  as  the  monopoly  value  of  the  said 
premises. 

3.  The  said  licence  was  granted  for  the  con- 
venience of  the  workpeople  in  Messrs.  J.  & 
E.  Hall's  and  the  surrounding  works,  and 
the  amount  of  £50  was,  with  the  consent  of 
the  said  justices,  reduced  by  the  confirming 
authority  to  the  sum  of  £20. 

4.  It  was  stated  on  behalf  of  the  respon- 
dent that  before  the  granting  of  the  said 
licence  the  said  premises  had  been  habitually 
used  for  suppers,  dances  and  other  enter- 
tainments of  the  like  kind.  On  those 
occasions  no  intoxicating  liquors  could  be 
obtained  from  the  respondent,  and  the 
practice  was  for  those  ootaining  such  sup- 
plies either  to  bring  or  to  cause  to  be 
Drought  to  the  North  Pole,  intoxicating 
liquors  purchased  elsewhere.  It  was  pro- 
posed to  continue  the  holding  of  such 
entertainments,  and  with  a  view  of  avoid- 
ing the  necessity  for  the  practice  above- 
mentioned,  which  was  considered  objection- 
able, it  was  desired  that  the  justices  should 
grant  an  occasional  licence  under  s.  29  of 
the  Licensing  Act,  1872,  in  respect  of  the 
17th  day  of  December,  1906. 

5.  It  was  contended  on  behalf  of  the 
respondent  that  s.  29  of  the  Licensing  Act, 
1872,  applied,  and  that  we  had  full  power 
to  grant  his  application. 

6.  On  behait  of  the  appellant  it  was  con- 
tended (a)  that  the  section  last  aforesaid 
did  not  apply  to  the  licence  in  question, 
which  had  been  j^anted  under  the  Licensing 
Act,  1904,  s.  4,  inasmuch  as  the  section  of 
the  Act  of  1872  referred  to  applied  only  to 
those  licensed  premises  which  were  subject 
to  the  provisions  of  the  Act  relating  to  the 
closing  of  premises,  whereas  the  premises 
of  the  North  Pole,  although  licensed,  were 
not  subject  to  those  provisions  but  were 
restricted  to  the  two  nours  mentioned  in 
the  conditions  attached  to  the  licence ; 
(b)  that  we,  sitting  in  petty  sessions,  had  no 

Sower  to  alter  or  vary  in  any  way  the  con- 
itions  upon  which  the  licence  had  been 
granted  and  the  monopoly  value  assessed. 

7.  We  overruled  the  contention  of  the 
appellant  and  granted  the  occasional  licence 
asked  for. 

8.  The  question  for  the  opinion  of  the 
court  is  whether  we  were  right  in  so  doing. 

Dated  this  2nd  day  of  March,  1907. 
(Signed)      C.  H.  Watson. 
C.  Harston. 
J.  Lawrence  Mitchell. 
E.  Vinson. 
W.  V.  Hudson. 
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The  Licensing  Act,  1872,  s.  29,  provides : 
"  If  any  licensea  victualler  or  keeper  of  a 
refreshment  house  in  which  intoxicating 
liquors  are  sold  applies  to  the  local  autho- 
rity of  a  licensing  district  for  a  licence 
exempting  him  from  the  provisions  of  this 
Act  relating  to  the  closing  of  premises  on 
any  special  occasion  or  occasions,  it  shall  be 
lawful  for  such  local  authority,  if  in  his 
discretion  he  thinks  fit  so  to  do,  to  grant  to 
the  applicant  an  occasional  licence  exempt- 
ing him  from  the  provisions  of  this  Act 
relating  to  closing  of  premises  during  cer- 
tain hours,  and  on  the  special  occasion  or 
occasions  to  be  specified  in  the  licence  :  and 
no  licensed  victualler  or  keeper  of  a  refresh- 
ment house  to  whom  an  occasional  licence 
has  been  granted  under  this  section  shall 
be  subject  to  any  penalty  for  the  contraven- 
tion of  the  provisions  of  this  Act  relating  to 
the  closing  of  premises  during  the  time  to 
which  his  occasional  licence  extends,  but  he 
shall  not  be  exempted  by  such  occasional 
licence  from  any  penalty  to  which  he  may 
be  subject  by  any  other  provision  of  this  or 
an  V  other  Act  of  Parliament." 

The  Licensing  Act^  1904,  s.  4  (2),  pro- 
vides :  **  The  justices,  on  the  grant  of  a  new 
on-licence,  may  attacn  to  the  grant  of  the 
licence  such  conditions,  both  as  to  the  pay- 
ments to  be  made  ana  the  tenure  of  the 
licence  and  as  to  any  other  matters,  as 
they  think  proper  in  the  interests  of  the 
public    .    .    .    ." 

DanckwertSj  K.C.  {George  Elliott  and 
Cecil  Fitch  with  him),  for  the  appellant- 
There  is  no  power  to  dispense  with  the  con- 
dition. By  s.  4  (5)  of  the  Licensing  Act, 
1904,  the  licence  may  be  forfeited  if  the 
condition  is  not  complied  with.  This  is 
not  a  dispensation  from  the  Licensing  Acts,' 
as  the  hours  for  which  the  occasional  licence 
has  been  granted  are  not  prohibited  hours 
in  the  ordinary  sense.  It  is  the  waiver  of 
a  condition  which  has  been  imposed  on  the 
grant  of  the  licence.  Section  29  of  the  Act 
of  1872  only  enables  the  provisions  of  the 
Act  of  1872  to  be  dispensed  with.  The 
monopoly  value  has  been  fixed  with  refer- 
ence to  tne  house  being  open  only  two  hours 
a  day. 

No  one  appeared  for  the  respondent. 

Alvekstone,  L.C.J.— In  my  opinion  this 
appeal  must  fail.  It  raises  in  one  sense  an 
important  point  and  an  extremely  ingenious 
one.  I  have  had  occasion  to  say  in  previous 
cases  under  the  Licensing  Act,  1904,  that 
we  ought  to  recognise  that  the  legislature 
has  not  attempted  to  deal  with  every  case 
by  express  provision.    It  has  embodied 
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new  principle  of  great  importance  and  has 
laid  down  general  considerations  which 
apply  to  the  working  of  the  Act,  and  we 
have  had  to  find  out  how  the  Act  is  to  be 
worked  out  by  applying  the  general  prin- 
ciples of  the  previous  Licensing  Acts  to  the 
altered  state  of  circumstances,  e.^.,  we  have 
decided  that  the  provisions  of  the  previous 
Licensing  Acts  as  to  evidence  on  oath  and 
the  rights  of  objectors  and  of  applicants 
shall  apply  under  the  new  procedure, 
except  so  far  as  they  have  been  varied  by 
the  general  principle  of  the  Act.  In  this 
case  the  magistrates,  under  their  powers 
under  s.  4  (2)  of  the  Licensing  Act,  1904, 
had  ^iveu  the  man  a  licence  with  the 
peculiar  condition  that  the  premises  should 
only  be  open  for  the  sale  of  intoxicating 
liquor  between  the  hours  of  noon  and 
2  p.m.,  and  that  he  should  pay  a  mono- 
poly value  of  £20.  That,  to  my  mind,  is 
one  of  the  new  things  that  can  be  done  by 
these  magistrates,  namely,  the  fixing  of 
limited  hours  of  opening.  It  is  said  that 
by  implication  such  a  condition  prevents 
the  licensee  from  obtaining  an  occasional 
licence  under  s.  29  of  the  Licensing  Act, 
1872.  If  we  are  going  to  say  that  the 
statutory  right  to  apply  for  an  occasional 
licence  to  keep  open  outside  licensed  hours 
has  been  put  an  end  to,  we  must  find  it  in 
the  language  of  the  Act  or  in  the  condition 
which  has  oeen  imposed  as  to  the  hours  of 
opening.  It  would  be  Koing  too  far  to  say 
that  because  a  licence  nas  oeen  granted  to 
keep  open  every  day  for  two  hours,  there- 
fore no  grant  of  an  occasional  licence  can 
be  made  under  s.  29  of  the  Licensing  Act, 
1872,  on  the  ground  that  the  impasition  of 
the  condition  has  deprived  the  justices  of 
jurisdiction  to  grant  an  occasional  licence 
under  s.  29.  It  is  true  that  s.  29  of  the 
Licensing  Act,  1872,  said  that  the  licensee 
shall  not  be  exempted  by  the  occasional 
licence  from  any  penalty  to  which  he  may 
be  subject  by  any  other  provision  of  this  or 
any  other  Act  of  Parliament.  That  means 
that  though  he  may  open  his  premises 
during  hours  which  would   otherwise    be 

Erohibited,  he  is  still  liable  to  the  licensing 
iws,  and  it  seems  to  me  that  by  the  ordi- 
nary method  of  reasoning  the  fact  that  he 
had  got  an  occasional  licence  under  the 
earlier  Act  would  not  render  him  exempt 
from  any  penalty  under  the  later  Act  which 
by  s.  10  (1)  is  to  be  construed  as  one  with 
the  earlier  Act.  It  is  going  too  far  to  say 
that  the  fact  that  the  mag[istrates  have 
exercised  their  power  of  limiting  the  hours 
of  opening  is  to  prevent  the  licensee  from 
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getting  an  occasional  licence.  Mr.  Danck- 
werts  nas  said  that  the  monopoly  value  of 
£20  was  fixed  with  reference  to  the  house 
being  open  only  two  hours  a  day.  I  agree 
with  that,  but  it  is  impossible  to  say  that  it 
was  fixed  on  the  theory  that  he  was  never 
to  ask  for  an  occasional  licence.  There  is 
nothing  of  this  kind  in  the  licence  itself, 
which  merely  limits  the  hours  of  opening. 
Mr.  Danckwerts  said  that  this  cannot  be  a 

E roper  occasional  licence  because  these 
ours  were  always  free  and  open,  and 
therefore  this  is  not  such  an  occasional 
licence  as  is  contemplated  by  s.  29.  It  is 
true  that  these  are  not  prohibited  hours  in 
the  ordinary  sense,  but  we  have  to  re- 
member that  when  a  man  comes  for  a  new 
licence  under  the  Act  of  1904,  it  must  be 
assumed  that  the  magistrates  have  lawfully 
imposed  the  condition  as  to  hours  of  open- 
ing on  the  licensee,  and  therefore  beyond 
those  hours  he  would  require  statutory 
sanction  for  keeping  the  house  open. 

Darling,  J.— I  am  of  the  same  opinion. 
It  appears  to  me  that  the  proper  view  is 
that  the  magistrates  have  power  to  grant 
this  occasional  licence  under  the  Licensing 
Act,  1872,  notwithstanding  the  conditional 
licence  granted  under  the  Licensing  Act, 
1904  :  but  when  they  are  asked  for  an  occa- 
sional licence  they  should  consider  whether 
what  is  asked  for  runs  counter  to  the 
reasons  which  induced  the  magistrates  in 
granting  the  conditional  licence  to  impose 
certain  terms.  If  they  saw  that  what  was 
asked  for  was  so  large  as  to  reduce  the 
conditions  to  nothing  or  very  little,  they, 
in  their  discretion,  would,  I  suppose,  refuse 
the  occasional  licence.  In  this  case  I  see 
good  reason  why  they  should  not  only  have 
power  to  grant  it  but  why  they  should 
grant  it.  It  appears  that  before  this  house 
was  licensed  it  was  the  custom  for  people 
to  get  up  dances  and  bring  liquor  with 
them.  Of  course  they  would  not  go  away 
till  they  had  consumed  all  they  brought 
Whether  they  could  go  away,  I  do  not 
know.  But  it  appears  to  me  much  less  evil 
that  they  should  oe  able  to  get  on  the  pre- 
mises drink  in  limited  quantities  and  not 
be  bound  to  consume  on  the  premises  all 
they  have  brought  there. 

Phillimorb,  J.— I  have  doubted,  but  I 
do  not  disagree. 

Appeal  dismisted. 
Leave  to  appeal. 

Solicitors  for  the  appellant:  Maitlands, 
Peokham  k  Co. 
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(Before  Alvbrstonb,  L.C.J.,  Darling  and 
Philumorb,  JJ.) 

HoARE  V.  Robert  Green,  Limited. 

Factory  Acts -Workshop— Manual  labour 
—Article— Making  and  adapting  for 
sale—Factory  and  Workshop  Act,  1901 
(1  Edw.  7,  c.  22),  s.  149  (1). 

The  retpondenU  were  occupiers  of  a  shop 
and  a  room  behind  it  where  they  carried 
on  busineM  as  retail  Jhrists,  and  em- 
ployed  young  toomen  to  serve  in  the  shop^ 
and  to  make  bov>quets^  wreaths  and 
crosses  in  the  room  behind,  part  of  ihe 
work  consisting  in  fastening  flowers  to 
frames  of  t&ood  or  vnre. 

Held,  that  the  work  of  the  young  vxymen 
was  manual  labour  exercised  by  toay  of 
trade  in  the  making  of  articles  and 
Mapting  them  for  sale,  and  that,  there- 
fore, the  room  behind  the  shop  ukm  a 
workshop  within  s.  149  (1)  of  the  Factoru 
and  Workshop  Act,  1901. 

Case  stated  by  the  undersigned,  one  of 
the  magistrates  of  the  police  courts  of  the 
metropolis,  sitting  as  a  court  of  summary 
jurisdiction  at  the  Marylebone  Police  Court, 
in  the  county  of  London. 

1.  At  the  said  court  of  summary  jurisdic- 
tion a  certain  information  preferred  by  the 
appellant  against  the  respondents,  for  that 
they  m  the  said  county,  on  the  2nd  day  of 
October,  1906,  at  a  certain  workshop  within 
the  intent  and  meaning  of  the  Factory  and 
Workshop  Act,  1901,  at  Crawford  Strit,  in 
the  i»ri8h  of  Marylebone,  of  which  said 
workshop  they  were  then  the  occupiers,  did 
not  affix  the  prescribed  abstract  of  the  said 
Act  as  required  by  s.  128  of  the  said  Act  con- 
trary  to  the  statute,  was  heard  by  me  on 
tiie  2nd  day  of  October,  1906,  on  which  day 
I  ai»nissed  the  said  information. 

2.  By  s.  149  (1)  of  the  Factory  and  Work- 
shop Act,  1901,  the  expression  "workshop" 
ineans,  inter  alia,  "  any  premises,  room,  or 
place,  not  being  a  factory,  in  which  premies, 
room,  or  place,  or  within  the  close  or  curti- 
lage or  precincts  of  which  premises  any 
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manual  labour  is  exercised  by  way  of  trade 
or  for  purposes  of  gain  in  or  incidental  to 
any  of  the  following  purposes,  namely — 

(i)  The  making  of  any  article  or  of  part  of 
any  article ;  or, 

^y^'^'?®  altering,  repairing,  ornamenting 
or  finishing  of  any  article  ;  or 

(iii)  The  adapting  for  sale  of  any  article, 
and  to  or  over  which  premises,  room  or 
place  the  employer  of  the  persons  working 
therein  has  the  right  of  access  or  control." 

3.  Upon  the  hearing  of  the  said  informa- 
tion the  following  facts  were  either  proved 
or  admitted  before  me : 

(a)  The  respondents  are  a  limited  com- 
pany carrying  on  the  business  of  florists  at 
Crawford  Street,  Marylebone,  aforesaid. 
The  said  business  is  an  ordinary  florist's 
retail  business.  There  is  a  shop  in  front 
and  a  room  behind,  and  the  room  is  used  as 
hereinafter  stated. 

(b)  The  said  respondents  permanently 
employ  ten  young  women  as  florists'  assist- 
ants, and  eight  girls  as  beginners,  the  ages 
of  the  said  assistants  being  from  seventeen 
to  twenty-three,  and  the  ages  of  the  said 
beginners  being  from  fifteen  to  seventeen 
years.  The  said  young  women  and  girls 
serve  in  the  shop  and  arrange  flowers  in  the 
said  room  which  is  behind  it,  and  which 
they  call  the  workshop. 

The  above-mentioned  room  or  workshop 
is  the  workshop  in  which  it  is  alleged  the 
prescribed  abstract  of  the  Factory  and 
Workshop  Act,  1901,  ought  to  have  been 
affixed. 

The  said  florists'  assistants  are  selected 
from  the  be^nners  on  account  of  their 
artistic  taste,  and  without  reference  to  their 
manual  dexterity.  Those  assistants  are 
employed  and  paid  throughout  the  year, 
although  it  is  only  during  the  months  from 
May  to  July  that  there  is  sufficient  business 
fully  to  occupy  them,  the  reason  being  that 
the  services  of  persons  with  the  necessary 
artistic  taste  and  skill  cannot  be  secured  in 
any  other  way.  In  the  other  months  of  the 
year  the  said  assistants  employ  their  spare 
time  in  practising  and  in  teaching  the  said 
b^inners  the  artistic  arrangement  of 
flowers. 

(c)  The  above-mentioned  assistants  and 
beginners  are  employed  in  attending  retail 
customers  in  the  shop,  in  making  bouquets, 
wreaths  and  crosses,  and  in  arranging  floral 
decorations  in  the  said  room  behind. 

They  also  go  to  private  houses  and  hotels 
and  arrange  flowers.  Part  of  the  work  of 
arranmng  floral  decorations  in  the  said 
room  oehind  the  shop  consists  of  fastening 
flowers  to  frames  of  wood  or  wire.    These 
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frames  are  not  made  or  sold  by  the  respon- 
dents, but  are  purchased  by  them  ready 
made  and  lent  to  their  customers.  Slight 
alterations  in  these  frames  have  sometimes 
to  be  made.  When  this  is  necessary  it  is 
done  by  one  of  the  men  employed  by  the 
respondents,  who  does  not  work  in  the  said 
room.  This  is  done  so  rarely  that  it  cannot 
be  said  to  be  part  of  the  ordinary  business 
of  the  respondents.  In  arranging  flowers 
upon  the  said  wire  frames  it  is  sometimes 
necessary  to  cover  small  parts  with  india- 
rubber  tubing  made  in  imitation  of  the  bark 
of  rose  trees. 

(d)  The  respondents,  as  employers  of  the 
said  young  women  ana  girls,  have  the  right 
of  access  and  control  to  and  over  the  said 
room.  The  prescribed  abstract  was  not 
affixed. 

4.  On  the  part  of  the  appellant  it  was 
contended  that  the  above-mentioned  room 
was  a  workshop  as  defined  by  s.  149  of  the 
Factory  and  Workshop  Act,  1901. 

5.  On  the  part  of  tne  respondents  it  was 
contended  that  the  said  room  was  not  a 
workshop  within  the  Act. 

6.  1  held  that  the  room  was  not  a  work- 
shop within  the  meaning  of  the  Act,  and  I 
therefore  dismissed  the  summons. 

7.  The  question  for  the  opinion  of  the 
court  is  whether  my  decision  is  correct  in 
law. 

Dated  1st  January,  1907,  at  the  Maryle- 
bone  Police  Court. 

(Signed)       G.  P.  Taylor. 

S.  A.T.  Rowlatt,  for  the  appellant.— The 
magistrate's  decision  was  wrong.  A  cut 
flower  is  an  article.  [He  tited  Fullers, 
Limited  v.  Squire,  {1901\  65  J.  P.  660; 
[190H  2  K.  B.  209,  and  Palfner^s  Ship- 
building  Co,  v.  Chaytor  {1869\  33  J.  P.  68  : 
L.  R.  4  Q.  B.  209.J  The  element  of  skill 
makes  no  diflerence. 

Avory,  K.C.  {R.  D,  Muir  with  him),  for 
the  respondents. — These  are  not  articles, 
and  the  work  done  is  not  manual  labour 
within  the  Act.  There  must  be  some  re- 
strictive meaning  on  these  words,  else  the 
Act  would  apply  to  almost  every  shop. 
It  is  not  possible  to  "make"  a  natural 
flower,  neither  can  it  be  altered,  repaired  or 
flnished.  "Article"  must  have  tne  same 
meaning  throughout  in  the  definition  of 
workshop  in  s.  149  (1).  Secondly,  this  is 
not  manual  labour,  though  it  may  be  manual 
work.  [He  cited  Cook  v.  North  Metro- 
politan Tramway  Co,  (1887),  51  J.  P.  630  : 
18  Q.  B.  D.  683  :  Found  v.  Laun-ence,  [18921 
1  Q.  B.  226  :  Morgan  v.  London  General 
Omnibus  Co,  (1884),  48  J.  P.  503 ;  13  Q.  B.D. 
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832;  E,  V.  Louth  JJ.,  [1900]  2  I.  R  714: 
Law  V.  Graham  {1901),  65  J.  P.  501  ;  [1901] 
2  K.  B.  327 ;  Maynard  v.  Feter  Rchinwn 
(1903),  89  L.  T.  136,  and  the  Employers  and 
Workmen  Act,  1875,  s.  10.] 

Rowlatt,  in  reply — In  the  Employers  and 
Workmen  Act,  1875,  s.  10,  the  legislature 
was  defining  a  particular  kind  of  man,  here 
it  is  dealing  with  a  particular  kind  of  place 
which  is  defined  by  the  operations  which  at 
any  substantial  time  are  going  on  in  it  If 
there  is  any  restriction  on  the  meaning  of 
the  words  "manual  labour"  in  s.  149  (1), 
it  is  probably  to  be  found  in  the  rest  of  the 
section. 

Alverstone,  L.C.  J.— This  case  has  raised 
a  very  interesting  and  important  point 
The  judgment  of  the  magistrate  seems  to 
have  proceeded  largely  on  the  view  that  the 
things  being  made  were  not  articles.  It  is 
true  that  he  also  appears  to  have  held  that 
there  is  nothing  to  which  the  words  "  manual 
labour "  can  properly  be  applied,  but  the 
main  ground  of  his  decision  pro(x^ed  upon 
the  question  whether  these  things  were 
articles  or  not.  From  the  statement  of  the 
case  it  appears  that  there  are  a  certain 
number  of  these  women  who  are  assistants 
of  the  age  of  seventeen  to  twenty- three 
years,  and  who  have  been  selected  on 
account  of  their  artistic  taste  and  without 
reference  to  their  manual  dexterity.  Under 
their  directions  are  a  number  of  beginners, 
and  it  is  not  suggested  that  the  b^inners 
are  selected  specially  for  artistic  taste  apart 
from  manual  dexterity,  but  if  they  show  it 
they  will  no  doubt  all  probably  become 
assistants  in  the  course  of  time.  Those 
young  ladies  are  employed  in  attending 
retail  customers  in  tne  shop,  in  making 
bouquets,  wreaths  and  crosses,  and  in 
arranging  floral  decorations  in  the  room 
behind.  If  it  had  been  found,  as  in  Found  ▼. 
Lawrence,  supra,  and  some  other  cases,  that 
what  they  did  in  the  back  room  was  only  an 
incidental  part  of  their  work,  and  that  they 
only  went  m  and  out  to  feed  the  counter  or 
to  tie  up  bundles  to  give  to  people,  different 
considerations  would  arise^  but  we  must 
take  it  from  the  way  in  which  the  case  has 
been  stated  and  from  the  argument  that  has 
proceeded  upon  it,  that  there  does  go  on  the 

Sroduction  of  crosses  and  wreatl^  and  I 
aresay  finished  or  elaborate  bouquets. 
Mr.  Avory  has  contended  that  because  the 
thinff  produced  is  a  collection  of  natiual 
articles  untouched  by  hand  except  by  bein^ 
trimmed  and  possibly  fastened  with  wire 
vou  are  to  regard  the  cross  or  the  wreath  as 
being  nothing  more  than  a  natural  article. 
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I  am  not  able  to  take  that  view.  It  woald 
be  narrowing  this  Act,  and  it  would  be 
dangerous  to  do  so.  It  seems  to  me,  in  view 
of  the  provisions  oi  the  Factor^rand  Work- 
shop Acts,  and  of  the  decisions  intended  to 
enforce  proper  ventilation  and  sanitary 
accommodation,  and  a  limitation  on  the 
number  of  employees  in  proportion  to  the 
space,  that  it  would  be  dangerous  to  say 
that  because  the  thing  that  goes  into  the 
place  is  an  article  produced  by  nature,  the 
Acts  cannot  api)ly,  although  the  things  that 
come  out  are  things  made  oy  hand  in  a  sub- 
stantial way.  I  come  to  the  conclusion  that 
the  making  of  the  wreaths  and  crosses  and 
bouquets  and  buttonholes  was  both  tiie 
miJang  of  articles  and  the  adapting  of 
articles  for  sale.  In  these  circumstances 
the  main  ground  on  which  the  summons  was 
dismissed  fails.  I  have  had  more  difficulty 
on  the  question  whether  the  ladies  were  in 
a  place  where  manual  labour  was  exercised 
by  way  of  trade.  I  think  there  must  be 
some  limit  upon  the  meaning  of  those  words, 
but  if  the  substantia]  purpose  for  which  the 
place  is  used  is  that  people  are  engaged 
there  on  manual  labour  there  must  be  some 
special  circumstances  to  prevent  the  place 
from  coming  within  the  Factory  and  Work- 
shop Act,  1001.  If  the  place  is  only  inci- 
dentally used  for  such  a  purpose,  being  part 
of  a  shop  and  not  devoted  speciaUy  to  the 
purpose,  different  considerations  would 
arise,  but  in  this  case  the  room  behind  is 
used  for  this  purpose,  and  is  not  merely  a 
place  in  which  articles  that  are  going  to  be 
sold  in  the  shop  are  kept.  Therefore  I  come 
to  the  conclusion  that,  apart  from  any  deci- 
sion that  would  bind  us,  the  place  was  one 
in  which  manual  labour  was  exercised  by 
way  of  trade.  A  .series  of  decisions  has  been 
quoted  to  us  under  the  Employers  and 
Workmen  Act,  1875.  and  there  are  cases 
which  have  decided  tnat  a  grocer's  assistant 
and  an  omnibus  driver  are  not  within  the 
Act  For  mvself  I  think  that  those  cases 
proceed  wholly  on  the  words  of  the  Act 
apart  from  the  question  of  manual  labour. 
But  those  are  descriptions  of  persons,  and 
if  the  main  olnect  of  a  person's  employment 
is  not  to  perform  manual  labour,  but  he 
only  performs  it  incidentally  to  that  employ- 
ment, different  considerations  arise.  We 
find  that  the  place  is  substantially  used  for 
manual  labour,  and  it  is  subject  to  the 
provisions  of  the  Factory  and  Workshop 
Act,  1901. 

Darling,  J.— I  am  of  the  same  opinion. 
In  my  opinion  a  single  cut  flower  is  not 
properly  described  as  an  article  within  this 


71  J.  p.  341. 

Act,  nor  should  I  sa^  that  a  bouquet  is  an 
article,  at  all  events  if  it  merely  consists  of 
cut  flowers,  not  wired,  and  is  merely  a 
bunch  of  flowers  tied  together  (after  selec- 
tion and  purchase  by  a  customer),  for  con- 
venience in  carrying  them  away.  But  with 
re^rd  to  crosses,  wreaths  and  such  like 
things  which  were  made  in  this  shop,  and 
were  constructed  of  frames  and^  flowers, 
they  are,  I  think,  when  finished  (since  they 
are  made  of  these  composite  materials), 
properly  to  be  called  articles  within  the 
statute.  They  are  made  in  this  back  room, 
and  therefore  the  making  of  them  makes 
the  room  a  workshop  within  the  Act  if  the 
making  of  them  necessitates  manual  labour. 
I  am  not  convinced  that  there  is  any  dis- 
tinction between  manual  labour  and  manual 
work.  I  do  not  think  that  manual  labour 
need  be  labour  requiring  a  great  exercise  of 
strength,  and  it  seems  to  me  that  the  kind 
of  lab[)ur  indicated  by  this  Act  may  be  very 
light  labour  indeed.  The  Act  appears  to 
contemplate  that  even  the  plaiting  of  straw, 
which  is  a  thing  one  does  with  one's  finger 
and  thumb,  may  be  properly  described  as 
manual  labour,  and  it  it  were  done  by  cer- 
tain people  in  certain  circumstances  it 
would  be  within  this  Act.  That  leads  me 
to  the  conclusion  that  making  these  flowers 
into  wreaths  and  crosses  is  making  them 
into  an  article,  and  therefore  the  place  is  a 
workshop  within  the  Act. 

PhillimorE;  J.  —  I  agree.  "Article" 
means  something  made  or  manufactured. 
The  amount  of  dealing  with  a  natural  pro- 
duct which  makes  a  manufactured  product 
is  a  question  of  degree.  A  ca.se  which  shows 
the  minimum  is  Kent  v.  Ashley  (1869\ 
24  J.  P.  374  ;  L.  R.  6  Q.  B.  19.  Here  I 
have  no  doubt  that  some  products  turned 
out  from  this  room  were  articles  within  the 
meaning  of  this  Act.  It  is  not  necessar>r  to 
go  into  details  as  to  whether  all,  or  which, 
were  articles  within  the  Act.  Then  comes 
the  question  whether  this  room  is  a  work- 
shop within  the  Act.  In  my  opinion  it  is  a 
workshop  within  the  Act.  No  doubt  it  is 
necessary  that  there  should  be  manual 
labour,  and  that  the  manual  labour  should 
not  be  incidental  to  the  principal  part  of 
the  duty  of  the  persons  employed,  but 
should  be  the  principal  part  of  their  dutv. 
Here  it  is  found  that  it  is  almost  the  onlv 
part  of  the  duty  of  the  employees  to  work 
with  their  hands.  I  a^ree  that  there  is  a 
shade  of  difference  in  meaning  between 
"work"  and  "labour,"  and  "labour"  im- 
plies more  laboriousnesa  than  "  work  "  does. 
Still  I  am  of  opinion  that  these  people  were 
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engaged  in  manual  labour.  However,  I  do 
not  think  it  necessary  to  consider  the  ques- 
tion after  looking  at  s.  114  of  the  Act, 
because  the  statute  there  contemplates  such 
simple  industries  as  straw  plaiting  and 
pillow  lace  making.  But,  apart  from  that, 
work  of  this  kind  may  be  projjerly  con- 
sidered as  manual  labour,  otherwise  button 
making,  millinery,  and  very  likely  dress 
making  would  be  excluded.  Can  anybody, 
who  remembers  Hood's  Song  of  the  Shirt, 
say  that  the  woman  who  stitches  from 
morning  to  night  was  not  engaged  in  manual 
labour?  In  my  opinion  this  place  was  a 
workshop  within  the  Act. 

Case  remitted  with  direction  to 
convict 

Solicitor  for  the  appellant :  The  Solicitor 
to  the  Treasury. 

Solicitor  for  the  respondents :  F.  Freke 
Palmer. 
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burnt  oil.  This  was  caused  by  the 
negligence  of  the  appellants*  driver  in 
supplying  an  excessive  quantity  of 
luJn'icatinff  oil  to  the  working  parts. 
The  maputrate  found  as  a  fajtt  that 
the  omnibus  was  so  constructed  that  no 
smoke  or  visible  vapour  could  be  emitted 
therefrom  except  by  reason  of  the  driver's 
negligence. 

Held,  that  as  the  motor-omnibus  weighed 
less  than  five  tons,  and  loas  so  con- 
structed that  no  smoke  or  vapour  was 
emitted  therefrom  except  from  any  tem- 
porary cause,  it  was  exempted  by  s.  I  of 
the  Locomotives  on  Highways  Act,  1896, 
as  varied  bv  Art,  III,  of  the  Heavy 
Motor  Car  Order,  1 904, /rom  the  opera- 
tion of  s.  30  of  the  Hightoays  and  Loco- 
motives Act,  1878,  and  tfiat,  therefore, 
the  appellants  had  committed  no  offence 
against  the  section  under  which  they 
were  summoned. 
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April  26,  1907. 

(Before  Alverstone,  L.C.J.,  Darling  and 
Phillimore,  JJ.) 

Star   Omnibus   Company   (London), 
Limited  v.  Tagg. 

Locomotive  —  Petrol  motor  -  omnibus  — 
Smokeless  engine— Constructed  so  as 
to  consume  its  own  smoke — Locomo- 
tives on  Highways  Act,  1896  (59  & 
60  Vict.  c.  36),  8.  1— Heavy  Motor  Car 
Order,  1904,  Art.  IIL- Highways  and 
Locomotives  (Amendment)  Act,  1878 
(41  &  42  Vict  c.  77),  s.  30. 

The  appellants  were  summoned  under  s,  30 
of  the  Highways  and  Locomotives 
(Amendment)  Act,  1878,  for  using  on  a 
highway  a  locomotive  which  did  not 
consume  so  far  as  practicable  its  own 
smoke.  The  locomotive  belonged  to  the 
appellants,  and  was  a  petrol  motor- 
(minibus  toeighing  less  than  five  tons. 
It  had  a  smokeless  engine,  but  it  loas 
seen  by  the  resjwndent  to  emit  consider- 
able Quantities  of  smoke  which  smelt  of 
372 


.Case  stated  by  Arthur  Antwis  Hopkins, 
Esq.,  one  of  the  maffistrates  of  the  police 
courts  of  the  metropolis,  sitting  at  Lambeth 
police  court. 

1.  A  complaint  was  preferred  by  Charles 
William  Tagg,  on  behalf  of  the  mayor, 
aldermen,  and  councillors  of  the  metro- 
politan borough  of  Camberwell,  against  the 
Star  Omnibus  Company  (London),  Limited, 
for  that  on  the  10th  dav  of  July,  1906,  the 
appellants  did  '*  unlawfully  use  on  the  high- 
way of  Commercial  Road,  Peckham,  in  the 
district  of  Camberwell,  a  locomotive,  to  wit, 
a  motor-omnibus.  No.  6,577;  which  did  not 
consume,  so  far  as  practicable,  its  own 
smoke,  contrary  to  the  provisions  of  s.  30 
of  the  Highways  and  Locomotives  (Amend- 
ment) Act,  1878." 

2.  After  hearing  the  parties  and  the  evi- 
dence adduced  by  them,  I,  the  undersigned, 
being  one  of  the  magistrates  of  the  police 
courts  of  the  metropolis,  sitting  at  the  Lam- 
beth police  court,  on  the  30th  August,  1906. 
did  thereupon  convict  the  appellants  ana 
fined  them  40s.  and  £3  Zs,  costs. 

3.  At  the  hearing  of  the  said  complaint 
it  was  proved  (1)  that  at  8.55  a.m.  on  July 
10th.  1906,  Alfred  Morley,  a  driver  in  the 
employment  of  the  appellants,  was  in  charge 
of  a  petrol  motor-omnibus  belon$[ing  to  the 
ap])cllants,  which  was  bein^  driven  along 
the  highway  in  the  neigh bournood  of  South- 
ampton Street.  (2)  That  the  number  of 
the  said  omnibus  was  5,577 ;  its  weight 
unladen  was  3  tons  16  cwt. ;  and  theen^ne 
of  the  said  omnibus  was  a  smokeless  engine. 
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The  said  motor-oraaibiis  had  been  duly 
licensed  by  the  police,  and  had  been  duly 
r^tered  on  April  12th,  1906,  in  accordance 
with  the  Heavy  Motor  Car  Order,  1904. 
(3)  That  at  the  time  when  the  said  motor- 
omnibus  was  being  driven  as  aforesaid  it 
was  seen  by  the  resi)ondent  to  be  emitting 
considerable  quantities  of  blue-coloured 
smoke  smelling  of  burnt  oil.  The  said 
smoke  was  not  made  by  the  locomotive 
engine  of  the  said  omnibus,  but  was  caused 
through  the  want  of  care  and  neg[ligenco  of 
the  appNsllants'  servant,  the  said  Alfred 
Morley^  in  supplying  an  excessive  quantity 
of  lubricating  oil  to  the  working  parts  of  the 
machinerv  oi  the  said  motor-omnibus. 

4.  On  behalf  of  the  appellants,  it  was  ob- 
jected at  the  hearing  tliat  by  virtue  of  the 
Heavy  Motor  Car  Order,  1904,  which  was 
made  by  the  Local  Government  Board  in 
pursuance  of  their  powers  under  s.  6  of  the 
Locomotives  on  Highways  Act,  1896  (59  & 
60  Vict.  c.  36),  and  s.  12  of  the  Motor  Car 
Act,  1903  (3  Edw.  7,  c.  36),  their  motor- 
omnibus  was  a  light  locomotive  within  the 
meaning  of  s.  1  of  the  Locomotives  on 
Hifijhways  Act,  1896  (69  &  60  Vict.  c.  36), 
and  that,  therefore,  by  s.  1  of  the  last-men- 
tioned statute,  the  Highways  and  Locomo- 
tives (Amendment)  Act,  1878,  under  s.  30  of 
which  the  complaint  had  been  laid,  could 
have  no  application  to  such  an  omnibus  as 
^  theirs.  The  appellants  further  contended 
that  in  accordance  with  the  provisions  of 
8.  1  of  the  Locomotives  on  Highways  Act, 
1896,  their  omnibus  was  constructed  so  that 
no  smoke  or  visible  vapour  could  be  emitted 
therefrom  except  from  some  temporary  or 
accidental  cause ;  and  I  found  as  a  fact  that 
the  omnibus  was  so  constructed  that  no 
smoke  or  visible  vapour  could  be  emitted 
therefrom  except  by  reason  of  the  driver's 
negligence. 

6.  No  proceedings  were  taken  by  the 
appellants  under  61  &  62  Vict.  c.  29,  s.  13, 
against  Alfred  Morley. 

6.  The  statutes  herein  referred  to  were  at 
the  date  of  the  hearing  of  the  said  summons 
the  only  statutes,  regulations  or  byelaws 
affecting  the  emission  of  smoke  by  any 
vehicles  using  the  streets  of  the  metropolis, 
as  far  as  I  am  aware. 

7.  I  was  of  opinion  that  the  cause  of  the 
said  smoke  was  not  accidental,  but  that  it 
was  caused  by  the  negligence  of  Alfred 
Morley,  and  that  it  was  not  temporary,  but 
would  continue  as  long  as  Alfred  Morley 
remained  negligent,  and  I  convicted  the 
appellants  and  imposed  the  fine  and  made 
the  order  for  costs  as  aforesaid. 
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The  question  upon  which  the  opinion  of 
the  said  court  is  required  is  whether  upon  the 
above  statement  of  facts  I  came  to  a  correct 
decision  in  point  of  law,  a.nd,  if  not,  what 
should  be  done  in  the  premises. 

(Signed)     Arthur  A.  Hopkins. 

Section  30  of  the  Highways  and  Locomo- 
tives (Amendment)  Act,  1878,  is  as  follows  : 
".  .  .  Every  locomotive  used  on  an>[  .  .  . 
highway  shall  be  constructed  on  the  principle 
of  consuming  its  own  smoke  ;  and  any 
person  using  any  locomotive  not  so  con- 
structed, or  not  consuming,  so  far  as  prac- 
ticable, its  own  smoke,  shall  be  liable  to  a 
fine  not  exceeding  five  pounds  for  every  day 
during  which  such  locomotive  is  used  on 
any  such    .    .    .    highway." 

The  Locomotives  on  Highways  Act,  1896, 
8. 1,  enacts  :  "(1)  The  enactments  mentioned 
in  the  Schedule  to  this  Act,  and  any  other 
enactment  restricting  the  use  of  locomotives 
on  highways  and  contained  in  any  public 
general  or  local  and  personal  Act  in  force  at 
the  passing  of  this  Act,  shall  not  apply  to 
any  vehicle  propelled  by  mechanical  power 
if  it  is  under  three  tons  in  weight  unladen, 
and  is  not  used  for  the  purpose  of  drawing 
more  than  one  vehicle  (such  vehicle  with  its 
locomotive  not  to  exceed  in  weight  unladen 
four  tons),  and  is  so  constructed  that  no 
smoke  or  visible  vapour  is  emitted  there- 
from except  from  any  temporary  or  acci- 
dental cause  ;  and  vehicles  so  exempted, 
whether  locomotives  or  drawn  by  locomo- 
tives, are  in  this  Act  referred  to  as  light 
locomotives    .    .    .    ** 

The  Schedule  includes  Part  II.  of  the 
Highways  and  Locomotives  (Amendment) 
Act,  1878. 

The  Heavy  Motor  Car  Order,  1904,  Art. 
III.,  provides  :  "  Notwithstanding  anything 
in  the  Motor  Car  Acts,  1896  and  1903,  and 
except  as  is  otherwise  provided  in  the  regu- 
lations, a  heavy  motor-car  may  be  used  on  a 
highway  if  the  weight  of  the  heavy  motor- 
car unladen  does  not  exceed  five  tons,  or  if 
the  weight  of  the  heavy  motor-car  unladen 
with  the  weight  of  an  unladen  vehicle  drawn 
by  it  does  not  exceed  six  and  a-half  tons." 

Rawlinson^  K.C.  {Gompton- Smith  and 
Temple  Martin  with  him),  for  the  appel- 
lants.—Section  30  of  the  Highways  and 
Locomotives  (Amendment)  Act,  1878,  does 
not  apply  to  this  motor-omnibus,  as  it  comes 
within  tne  conditions  laid  down  in  s.  1  of 
the  Locomotives  on  Highwavs  Act,  1896. 
The  weight  has  been  raised  from  three  to 
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five  tons  by  Art.  IIL  of  the  Heavy  Motor 
Car  Order,  1904. 

S.  G,  Turner,  for  the  respondent.— The 
motor-omnibus  was  not,  so  far  as  practicable, 
consuming  its  own  smoke,  because  if  it  had 
been  driven  by  a  careful  driver  this  nuisance 
would  not  have  occurred.  It  does  not 
matter  whether  the  smoke  comes  from  the 
fuel  or  from  the  lubricating  oil.  Section  13 
of  the  Locomotives  Act,  1898,  empowers 
the  owner  of  a  locomotive  to  exempt  him- 
self from  fine  on  the  conviction  of  the  actual 
offender.  The  vehicle  is  not  exempt  from 
the  provisions  of  s.  30  of  the  Highways  and 
Locomotives  (Amendment)  Act,  1878.  To 
create  the  exemption  the  words  "heavy 
motor-car"  would  have  to  be  substituted  for 
"light  locomotive  "in  s.  1  of  the  Act  of  1896. 
The  case  of  Eex  v.  Wilbraham  {1907), 
71  J.  P.  336.  may  be  distinguished  on  the 
ground  that  nere  the  cause  of  the  emission 
of  the  smoke  was  not  accidental  and  was 
not  temporary. 

Bawltnson  was  not  called  on  to  reply. 

Alverstone,  L.C.J. — If  the  motor-omni- 
bus was  not  exempted  under  s.  1  of  the 
Locomotives  on  Highways  Act,  1896,  or  in 
other  words,  if  Mr.  Turner  could  have 
satisfied  us  tnat  the  respondent  was  entitled 
to  take  out  a  summons  under  s.  30  of  the 
Highways  and  Locomotives  (Amendment) 
Act,  1878,  there  would  have  been  a  great 
deal  to  say  for  his  contention,  because  s.  30 
defines  two  offences,  namely,  using  a  loco- 
motive not  constructed  so  as  to  consume  its 
own  smoke  so  far  as  practicable,  and  using 
a  locomotive  not  consuming  its  own  smoke 
so  far  as  practicable.  If  this  alleged 
offence  had  been  in  respect  of  a  loco- 
motive within  that  section,  the  fact  that 
the  owner  could  have  summoned  the  person 
really  to  blame  would  show  that  he  was 
(or  was  a  person  who  might  be)  within  the 
scope  of  the  section  as  using  a  locomotive 
not  consuming  its  own  smoke  so  far  as 
practicable.  But  when  I  construe  s.  30,  I 
am  not  satisfied  that  it  would  be  an  offence 
for  a  person  using  a  properly  constructed 
locomotive  not  to  lubricate  it  properly.  I 
consider  that  the  words  "  not  consuming, 
so  far  as  practicable,  its  own  smoke,"  point 
to  the  same  thing  as  the  words  "  not  con- 
structed so  as  to  consume  its  own  smoke," 
or  in  other  words,  that  the  offence  is  either 
using  an  engine  not  constructed  so  as  to  con- 
sume, so  far  as  practicable,  its  own  smoke, 
or  using  an  engine  not  consuming,  so 
far  as  practicable,  its  own  smoke.     Sec- 
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tion  30  does  not  contemplate  the  offence 
of  producing  smoke  by  patting  too  much 
oil  into  an  engine  constructed  on  the  Drin- 
ciple  of  consuming  its  own  smoke,  ana  the 
view  of  the  magistrate  on  that  section  was 
wrong.  Does  the  engine  come  within  s.  1 
of  the  Locomotives  on  Highways  Act,  1896, 
so  that  s.  30  of  the  Highways  and  Locomo- 
tives (Amendment)  Act,  1878,  does  not 
apply  to  it  1  Section  1  of  the  Act  of  1896 
says  that  certain  enactments  (including 
8.  30  of  the  Act  of  1878)  "  shall  not  apply 
to  any  vehicle  propelled  by  mechanicu 
power  if  it  is  under  three  tons  in  weU;ht 
unladen  .  .  .  and  is  so  constructed  wat 
no  smoke  or  visible  vapour  is  emitted  there- 
from except  from  any  temporary  or  acci- 
dental cause."  The  magistrate  has  foand 
that  it  was  so  constructed  that  no  smoke 
could  be  emitted  from  it  except  by  reason 
of  the  driver's  negligence,  and  therefore 
whatever  remedy  there  may  be  against  the 
driver  the  magistrate  has  found  that  the 
vehicle  comes  within  the  class  to  which  the 
section  under  which  the  summons  was  taken 
out  does  not  apply.  The  effect  of  s.  12  ^l) 
of  the  Motor  Car  Act,  1903,  is  that  the 
Local  Government  Board  can  increase  the 
weights  mentioned  in  s.  1  of  the  Act  of  1896; 
and  that  the  weight  of  three  tons  has  been 
increased  by  Art  III.  of  the  Heavy  Motor 
Car  Order,  1904.  to  five  tons.  If  there  bad 
been  other  pronibitive  clauses  which  pre- 
vented the  use  of  a  motor-car  beyond  a 
certain  weight  so  that  Art  III.  of  the  Heavy 
Motor  Car  Order,  1904,  was  required  to 
allow  a  motor-car  of  that  weight  to  be  used 
at  all,  different  considerations  might  have 
arisen,  but  I  can  see  nothing  to  which  the 
words  "  heavy  motor-car  "  in  Art.  IIL  can 
apply,  except  what  are  called  light  locomo- 
tives in  8.  1  of  the  Act  of  1896.  I  think, 
therefore,  that  as  the  authorities  have  in- 
creased the  weight,  and  this  car  has  the 
benefit  of  s.  1  of  the  Locomotives  on  High- 
ways Act,  1896,  it  is  exempt  from  the  penal- 
ties imposed  by  s.  30  of  the  Highways  and 
Locomotives  (Amendment)  Act,  1878. 

Darling,  J.— I  am  of  the  same  opinion. 
I  think  that  it  is  ab.solute]y  necessary  to 
notice  that  the  appellants  were  summoned 
for  unlawfully  using  on  the  highway  a  loco- 
motive which  did  not  consume,  so  far  as 
practicable,  its  own  smoke^  contrary  to  the 
provisions  of  s.  30  of  the  Highways  and 
Locomotives  (Amendment)  Act,  1878.  It 
appears  therefore  that  the  summons  was 
under  s.  30  of  the  Highways  and  Locomo- 
tives (Amendment)  Act,  1878.     This  loco- 
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motive  was  fonnd  by  the  magistrate  to  be  a 
petrol  motor-omnibus  and  to  have  a  smoke- 
less engine.  I  have  come  to  the  conclusion 
that  this  kind  of  locomotive  does  not  come 
within  8.  30  of  the  Highways  and  Locomo- 
tives (Amendment)  Act,  1878,  at  all.  The 
section  says  that  every  locomotive  used  on 
any  highway  shall  be  constructed  on  the 
principle  of  consuming  its  own  smoke.  But 
this  locomotive  is  not  constructed  on  the 
principle  of  making  any  smoke.  I  feel  cer- 
tain that  s.  30  deals  with  an  epgine  which 
makes  smoke  Tor  would  do  so  if  it  were  not 
so  constructea  as  to  obviate  it)  in  the  pro- 
cess of  the  combustion  of  the  fuel.  You 
may  make  that  engine  on  a  principle  which 
will  consume  the  smoke  by  a  second  com- 
bustion, and  if  that  is  done,  so  far  as  prac- 
ticable, then  the  offence  under  s.  30  is  not 
committed.  But  this  is  a  smokeless  engine, 
that  is  to  say,  it  is  an  engine  of  a  totally 
different  character  from  that  mentioned  in 
s.  30  of  the  Highways  and  Locomotives 
(Amendment)  Act,  1878.  This  kind  of 
engine  did  not  exist  in  1878.  It  is  found  in 
the  case  that  the  smoke  was  not  made  by 
the  engine  but  was  caused  by  negligence 
in  supplying  an  excessive  quantity  of 
lubricating  oil  to  the  working  parts  of  the 
machinery.  As  I  think  that  s.  30  contem- 
plates smoke  which  is  the  result  of  imperfect 
combustion  being  allowed  to  escape  into 
the  air,  and  this  engine  creates  no  smoke, 
but  from  its  bearings  arises  a  vapour  of  oil, 
that  is  not  smoke  forbidden  by  s.  30.  It  is 
not  a  thing  which  the  engine  could  be 
adapted  to  consume,  and  therefore  there  is 
no  offence  involved  in  the  fact  that  it  does 
not  consume  it.  There  are  wajrs  of  prevent- 
ing these  petrol  motors  from  giving  out  this 
exhalation,  but  those  methods  are  not  men- 
tioned in  the  statute,  and  must  be  sought 
for  in  the  byelaws  which  can  be  made  in 
certain  ways.  The  summons  was  taken  out 
under  a  section  wholly  inapplicable  to  this 
locomotive. 

Phillimore,  J.— I  think  the  appeal 
should  be  dismissed.  We  decided  yesterday 
in  Eex  v.  Wilbraham^  tupra,  that  the  Loco- 
motives and  Highways  (Amendment)  Act, 
1878,  did  not  apply  to  motor-cars  or  locomo- 
tives which  are  within  s.  1  of  the  Locomo- 
tives on  Highways  Act,  1896,  and  for  that 
purpose  you  have  to  look  at  the  structural 
condition  of  the  vehicle  and  not  to  the  care- 
less use  of  it,  whether  for  a  long  or  for  a 
short  period,  and  the  only  point  is  whether 
the  limit  of  three  tons  has  been  extended 
beyond  three  tons,  this  particular  vehicle 
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being  3  tons  16  cwt.  I  am  satisfied  that 
the  Motor  Car  Act,  1903.  and  the  Heavy 
Motor  Car  Order,  1904,  though  the  latter 
is  not  so  precisely  drawn  as  I  should  wish, 
are  enough  to  raise  the  weight  to  five  tons 
and  enough  to  briujg  this  vehicle  within 
s.  1  of  the  Locomotives  on  Highways  Act, 
1896.  It  is  upon  that  ground  principally 
that  I  should  like  to  decide  this  case.  I 
agree  also  that  it  cannot  be  said  that  this 
motor  was  not  consuming  its  own  smoke, 
for  the  smoke  was  not  created  by  the  act  of 
combustion  necessary  to  propel  the  vehicle, 
but  arose  owing  to  excessive  lubrication  of 
the  working  parts.  I  agree  that  smoke  so 
generated  cannot  be  expected  to  be  consumed 
and  is  not  within  the  meaning  of  the  Act  of 
1878,  and  the  offence,  if  any,  in  respect  of 
that  smoke  would  be  the  generation  of  it 
in  excessive  quantities.  But  I  am  not  cer- 
tain that  there  may  not  be  cases  with  regard 
to  petrol  motors  in  which  it  may  be  said 
that  the  smoke  was  created  in  the  process 
of  combustion  necessary  to  the  propulsion 
of  the  car,  so  I  do  not  say  that  there  might 
not  be  an  offence  of  that  kind  under  s.  30 
of  the  Act  of  1878,  as  we  might  have  to 
extend  the  Act  to  such  cases,  although  it 
was  not  intended  to  cover  them. 

Appeal  allowed. 

Solicitors  for  the  appellants :  William 
Easton  &  Sons. 

Solicitors  for  the  respondent :  Marsden  <fe 
Son. 
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AprU  29,  1907. 

(Before  Alverstone,  L.C.J.,  Darling  and 
Phillimore,  JJ.) 

Smith  and  Another  v.  Greenwood. 

Public  health  —  Waterclosets  —  Ashpits  — 
Notice  specifying  particular  things 
required — firadfond  Improvement  Act, 
1873  (36  &  37  Vict.  c.  clxvii.),  s.  21. 

The  appellants  were  summoned  for  neglect- 
ing to  provide  toaterclosets  and  a^pits 
for  certain  houses  in  pursuance  of  a 
notice  issued  under  s.  21  of  the  Brad- 
ford Improvement  Act^  1873.  The 
appellants  contended  that  the  notice 
VHis  bad  in  law  because  it  specified  the 
particular  things  the  appellants  were 
required  to  do,  and  gave  them  no 
opportunity  of  submitting  their  own 
plans  to  the  corporation  for  approval. 

Heldythat  the  powers  given  by  s.  21  of  the 
Bradford  Improvement  Acty  1873,  were 
.  in  addition  to^  and  not  in  substitution 
for,  those  conferred  by  ss,  35  and  36  of 
the  Public  Health  Act,  1875,  and  that 
as  the  intention  of  the  former  Act  was 
to  give  the  corporation  control  over  these 
sanitary  appliances,  the  appellants 
were  nghtly  convicted  far  non-compli- 
ance with  the  notice. 

Case  stated  by  the  stioendiary  magistrate 
in  and  for  the  city  of  Bradford,  sitting  at 
the  town  hall  in  the  said  city. 

1.  An  information  on  oath  was  preferred 
on  the  30th  day  of  November,  1906,  by  the 
respondent,  an  inspector  of  nuisances, 
appointed  by  the  mayor,  aldermen  and 
citizens  of  the  said  city,  for  that  the  appel- 
lants, within  six  months  then  last  past,  at 
Bradford,  in  the  said  city,  being  the  owners 
of  dwelling-houses  situate  at  273,  275,  277, 
279,  279a,  281  and  283,  Southfield  Lane,  in 
the  said  city,  did  neglect  to  provide  water- 
closets  and  ashpits  for  the  said  houses  pur- 
suant to  a  notice  duly  given  under  the  hand 
of  the  town  clerk  of  the  said  city,  requiring 
such  waterclosets  and  ashpits  to  be  provided 
conformably  with  the  said    notice  issued 
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under  s.  21  of  the  Bradford  Improvement 
Act,  1873,  contrary  to  the  statute  in  such 
case  made  and  provided,  which  information 
was  heard  and  determined  by  nie  at  a  petty 
sessions  on  the  3rd  day  of  January,  1907, 
the  said  parties  respectively  being  then  pre- 
sent, and  upon  such  hearing  I  convicted  the 
appellants  of  the  said  offence  and  fined  each 
of  them  the  sum  of  one  pound,  and  ordered 
each  of  them  to  pay  seven  shillings  costs 
with  the  alternative  of  seven  days'  imprison- 
ment in  default  of  payment  and  distress. 

2.  Upon  the  hearing  of  the  said  informa- 
tion the  following  facts  were  admitted  or 
proved  on  evidence  before  me : 

(a)  That  the  said  dwelling-houses  were 
cottages  and  were  without  privies,  water- 
closets  or  earthclosets  or  ashpits  of  a  con- 
struction and  size  approved  by  the  corpora- 
tion of  the  said  city. 

(b)  That  at  the  date  of  the  said  informa- 
tion there  were  three  privies  and  two  ash- 
pits for  the  said  dwelling-houses  (two  of  the 
said  privies  and  one  of  the  ashpits  had  been 
recently  rebuilt),  which  said  three  privies 
and  two  ashpits  were  of  good  construction 
and  (apart  from  the  question  of  the  right  of 
the  corporation  to  insist  upon  waterclosets) 
were  sufficient  for  the  accommodation  of  the 
said  dwelling-houses. 

(c)  That  on  the  30th  day  of  June,  1906,  a 
notice,  of  which  the  following  is  a  copy,  was 
served  on  Messrs.  Smith  and  Qottharat,  of 
which  firm  the  appellants  are  the  sole  mem- 
bers : 

"City  of  Bradford. 

"To  Messrs  Smith  and  Gotthardt,  the 
owners  of  the  dwelling-houses  situate  at 
273,  275,  277,  279,  279a,  281  and  283.  South- 
field  Lane,  in  the  city  of  Bradford  in  the 
county  of  York. 

"  Whereas  it  is  provided  by  the  Bradford 
Improvement  Act,  1873,  that  the  mayor, 
aldermen  and  citizens  of  the  said  city,  herein 
called  the  corporation,  ma^,  in  an^  case 
where  a  dwelling-house  within  the  said  city 
shaJl  be  without  a  privy,  watercloset,  or 
earthcloset,  or  an  ashpit,  or  without  a  privy, 
watercloset,  or  earthcloset,  or  an  ashpit  of  a 
construction  and  size  approved  oy  the 
corporation,  require  the  owner  of  such 
house  to  provide  such  a  privy,  watercloset, 
or  earthcloset,  or  such  an  ashpit,  or  to  make 
such  reparation  or  alteration  of  the  existing 
privy,  watercloset,  or  earthcloset,  or  ashpit, 
as  in  such  notice  shall  be  stated,  and  within 
a  period  to  be  therein  mentioned ;  and 
whereas  the  said  dwelling-houses  are  with- 
out privies,  waterclosets,  or  earthclosets, 
and    ashpits   of   a  construction    and  size 
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approved  hj  the  corporation :  Now  the 
corporation  m  pursuance  of  the  said  Act  do 
hereby  require  you  within  one  calendar 
month  from  the  service  hereof  upon  vou  to 
provide  for  each  of  the  said  dwelling- nouses 
a  watercloset  and  an  ashpit  in  the  manner 
and  form  as  shown  on  the  specification  and 
detail  drawing  herewith. 

"  And  notice  is  hereby  further  given  that 
if  ^ou  shall  neglect  to  comply  with  this 
notice  you  will  be  liable  to  a  penalty  not 
exceeding  five  pounds,  and  a  further  penalty 
not  exceeding  five  pounds  for  every  day 
during  which  your  default  shall  continue. 

"  Given  under  my  hand  this  30th  day  of 
June,  1906. 

"(Signed)    Frederick  Stevens, 

"Town  Clerk. 

"Note. — ^Any  inauiry  relative  to  this 
notice  may  be  maae  at  the  oitice  of  the 
Chief  Inspector  of  Nuisances,  Sanitary 
department,  Morley  Street,  Bradford,  daily 
from  9  to  10  a.m.  and  5  to  6  p.m." 

A  specification  (dated  in  1892)  and  detail 
drawing  were  served  along  with  the  said 
notice. 

.  (d)  The  appellants  did  not  within  the 
period  of  one  month  mentioned  in  the  said 
notice  provide  for  any  or  either  of  the  said 
dwelling-houses  a  watercloset  and  an  ashpit 
of  a  size  and  construction  as  stated  in  such 
notice. 

3.  The  appellants  by  their  solicitor  con- 
tended : 

That  the  notice  and  summons  were  ultra 
vires  and  in  excess  of  the  jurisdiction  of 
the  cor^ration,  and  bad  in  law  because 
the  notice  specified  the  particular  things 
which  the  appellants  were  required  to  do, 
and  the  exact  manner  in  which  the  saia 
waterclosets  and  ashpits  were  required  to 
be  built  and  constructed,  and  ^ave  them  no 
opx)ortunity  of  submitting  their  own  plans 
for  the  privies,  waterclosets,  earthclosets,  or 
ashpits  to  the  corporation  for  approval  as 
they  were  first  bound  to  do,  and  he  cited  in 
support  of  his  contention  the  Public  Health 
Act,  1876,  ss.  36,  36,  the  Bradford  Improve- 
ment Act,  1873,  s.  21,  Wood  v.  Widne$ 
Corporation  (1898)  62  J.  P.  117  ;  [1898], 
1  Q.  B.  463,  and  Robinson  v.  Sunderland 
Corporation  {1899\  63  J.  P.  341 ;  [1899], 
1  Q.  R  761.  The  apx)ellants  also  contended 
that  the  said  notice  was  bad  because  it 
required  the  appellants  to  construct  a  water- 
closet  for  each  of  the  said  houses. 

The  respondent  contended  by  his  solicitor 
that  the  proceedings  were  not  under  the 
Public  Health  Act,  1876,  but  under  the 
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Bradford  Improvement  Act,  1873,  s.  21, 
which  went  beyond  the  provisions  of  the 
Public  Health  Act,  1875,  and  that  the  speci- 
fication and  detail  drawing  sent  to  the 
appellants  were  only  intended  to  give  them 
an  idea  of  what  was  wanted,  and  were  not 
compulsory.  Later  he  contended  that 
having  regard  to  the  provisions  of  s.  21  of 
the  Bradford  Improvement  Act,  1873,  and 
particularly  to  the  words  "  as  in  such  notice 
shall  be  stated,"  the  corijoration  were  en- 
titled to  give  notice  requiring  a  special  kind 
of  closet  to  be  provided  without  giving  the 
appellants  an  opportunity  of  first  submit- 
ting plans  for  approval,  and  that  the  only 
way  in  which  the  corporation  could  possibly 
serve  a  notice  requiring  the  provision  of 
accommodation  of  the  construction  and  size 
approved  by  them  was  by  sending  a  detailed 
drawing  and  specification.  He  also  con- 
tended that  the  cases  cited  by  the  appel- 
lants' solicitors  were  not  applicable,  such 
cases  having  been  decided  under  a  different 
Act  of  Parliament,  the  wording  of  which  is 
entirely  different.  The  respondent  also  con- 
tended that  the  notice  would  be  bad  if  no 
specification  was  sent,  because  s.  21  of  the 
Bradford  Improvement  Act,  1873,  provides 
for  a  notice  oeing  served  requiring  altera- 
tion "  as  in  such  notice  shall  be  stated." 

4.  I  was  of  opinion-— 

(a)  That  the  proceedings  not  being  under 
the  Public  Health  Act,  1876.  but  under 
another  statute,  in  which  the  language 
used  was  entirely  different,  they  were  not 
governed  by  the  Public  Health  Act,  1875,  and 
that  the  cases  cited,  being  on  the  particular 
words  of  that  Act,  did  not  apply. 

(b)  That  the  notice  and  summons  were 
within  the  powers  conferred  upon  the 
corporation  by  the  Bradford  Improvement 
Act,  1873,  s.  21,  and  having  regard  to  the 
words  of  that  section,  and  particularly  the 
words  "  as  in  such  notice  shall  be  stated," 
the  corporation  were  entitled  to  specify  the 
size  and  construction  of  the  closet  and  ash- 
pit they  required,  as  they  had  done,  an^  to 
call  upon  the  appellants  to  carry  out  the 
works  in  accordance  with  such  notice  without 
first  ffiving  the  appellants  an  opportunity 
of  submitting  plans  to  the  corporation  for 
approval. 

(c)  That  the  notice  and  summons  were 
not  ultra  vires  or  bad  in  law. 

6.  I  therefore  convicted  the  appellants  as 
before  stated. 

6.  The  question  for  the  opinion  of  the 
court  is  whether  upon  the  above  statement 
of  facts  I  came  to  a  correct  determination 
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in  point  of  law,  and,  if  not,  what  should  be 
done  in  the  premises. 

Given  under  my  hand  this  16th  day  of 
March,  1907, 

(Signed)      C.  Sktdmore, 

Stipendiary  magistrate  for  the 

city  of  Bradford. 

The  Bradford  Improvement  Act,  1873, 
8.  21  provides :  "  In  addition  to  all  powers 
vested  in  the  corporation,  the  corporation 
may,  in  any  case  where  a  dwelling-house 
within  the  borough  shall  be  without  a  privy, 
watercloset,  or  earthcloset,  or  an  ashpit,  or 
without  a  privy,  watercloset,  or  earthcloset, 
or  an  ashpit  of  a  construction  and  size 
approved  by  the  corporation,  require  the 
owner  of  such  house,  by  notice  under  the 
hand  of  the  mayor  or  town  clerk  for  the 
time  being,  to  provide  such  a  privy,  water- 
closet,  or  earthcloset,  or  such  an  asnpit,  or 
to  make  such  reparation  or  alteration  of  the 
existing  privy,  watercloset,  or  earthcloset, 
or  ashpit,  as  in  such  notice  shall  be  stated, 
and  within  a  period  to  be  th^ein  mentioned ; 
if  such  owner  shall  neglect  to  comply  with 
such  notice  within  the  time  therein 
appointed,  he  shall  for  every  such  offence 
forfeit  a  sura  not  exceeding  five  pounds,  and 
a  further  penalty  not  exceeding  the  like 
sum  for  every  day  during  which  such  offence 
shall  continue/' 

J.  A,  Gomp$Um^  for  the  appellant8.~The 
notice  is  ultra  vires.  The  corporation  have 
no  power  to  insist  that  a  watercloset  shall 
be  put  in  instead  of  the  existing  privy.  The 
section  must  be  read  distributiveiy.  Under 
s.  36  of  the  Public  Health  Act,  1875,  the 
local  authority  are  not  entitled  to  insist  on 
a  separate  privy  for  each  house  if  the  provi- 
sion made  is  sufficient  {Glutton  Union  v. 
Pointing  (1879\  43  J.  P.  686  ;  4  9.  B.  D. 
340),  and  the  words  of  the  two  sections  are 
substantially  the  same.  The  local  authority 
have  no  power  to  enforce  a  general  order 
that  a  particular  system  shall  be  adopted 
(  Wood  V.  Widnes  Corporation^  nipra,)  This 
is  a  notice  in  accordance  with  a  general 
resolution  passed  in  1892.  The  word 
"approved"  in  s.  21  of  the  Bradford 
Improvement  Act,  1873,  implies  that  the 
owner,  upon  being  told  that  something  is 
wrong  with  his  sanitary  convenience,  is  to 
be  allowed  to  submit  a  plan  of  what  he  pro- 
poses to  do  to  put  it  right.  Nicholl  v.  Ejyping 
Urban  District  Council  (1899),  63  J.  P.  600  ; 
[1899]  1  Ch.  844,  is  against  my  contention 
that  the  corporation  have  no  power  to  order 
a  watercloset  to  be  put  in  instead  of  a  privy, 
but  that  case  tumea  on  the  words  *'  as  the 
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case  may  require"  in  s.  36  of  the  Public 
Health  Act,  1875  ;  Robinson  v.  Sunderland 
Corporation^  supra^  is  in  my  favour. 

Scarlett^  for  the  respondent — This  case  is 
governed  by  Agnew  v.  Manchester  Corpora- 
tion {1902\  67  J.  P.  174.  ClutUm  Union  v. 
Pointing,  supra^  was  under  s.  35  of  the 
Public  Health  Act,  1875,  and  not  s.  36.  [He 
was  stopped  by  the  court] 

Compston,  in  reply. — Agneto  v.  Manches- 
ter Corfxyration,  supra,  was  not  decided  on 
a  penal  section. 

Alverston^  L.C.  J.-— In  my  opinion  this 
appeal  roust  fail  on  the  principle  which  we 
have  acted  upon  that  where  there  is  a  deci- 
sion which  covers  the  case  in  all  substantial 
and  material  features  we  ought  not  to  depart 
from  it  unless  the  particular  Act  of  Parlia- 
ment or  the  particular  circumstances  enable 
us  to  distinguish  it.  This  is  not  a  section 
in  lieu  of  sa  35,  36  of  the  Public  Health 
Act,  1875,  but  is  in  addition  to  the  other 
powers  vested  in  the  corporation.  It  is  true 
that  this  section  is  penal  and  in  one  sense 
should  be  construed  strictly.  But  when  one 
looks  at  the  broad  object  of  this  legislation 
it  is  one  to  which  a  full  construction  ought 
to  be  given  if  possible.  It  cannot  be  held 
that  these  words  are  to  be  construed  dis- 
tributiveiy, namely,  that  if  you  have  not  got 
a  privy  you  must  provide  one  ;  that  if  voa 
have  ^ot  a  privy,  you  must  make  that  right ; 
that  if  you  have  got  an  earthcloset,  you 
must  make  that  right ;  and  that  if  you  have 
got  an  ashpit,  you  must  make  that  right 
The  intention  was  to  give  control  to  the 
corporation  in  the  matter  of  these  sanitary 
appliances.  We  held  in  Agnew  v.  Manches- 
ter Corporation,  supra,  that  the  corporatioQ 
had  power  to  order  the  substitution  of 
waterclosets  for  ashpits.  The  real  distinc- 
tion between  this  kind  of  section  and  ss.  35, 
36  of  the  Public  Health  Act,  1875,  is  that  in 
the  Public  Health  Act  directions  were 
given  to  the  public  authority  to  call  on  the 
owner  to  do  what  he  thought  ri^ht  to  make 
the  thing  efficient  and  the  public  authority 
was  not  to  act  unless  there  had  been  default 
by  the  owner.  In  this  section  a  furthtt 
power  is  nven  to  call  upon  him  to  do  the 
work  in  tne  way  approved  by  the  corpora- 
tion. As  to  the  suggestion  that  this  was  a 
mere  general  order,  all  a  general  order  does 
is  to  describe  geuerallv  the  work  on  water- 
closets  that  are  to  be  put  in,  and  if  the 
corporation  give  notice  to  carry  out  the 
work  in  accordance  with  a  specification 
annexed  to  the  notice,  the  fact  that  the 
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specification  was  dated  some  time  before 
does  not  make  any  difference  if  they  have 
applied  it  to  the  particular  house. 

Darling  and  Phillihore,  J  J.,  concurred. 
Appeal  dismissed. 

Solicitors  for  the  appellants :  Jaques  & 
Co.,  for  Neill  and  Holland,  Bradford. 

Solicitors  for  the  respondent:  Cann  & 
Son,  for  Frederick  Stevens,  Bradford. 


71  J.  P.  306. 

KING'S  BENCH  DIVISION. 


April  29,  1907. 

(Before  Alverstone,  L.C.J.,  Darling  and 
Phillihore,  JJ.) 

Leyton  Urban  District  Council  v. 
Chew  and  Another. 

Public  health — New  streets— Channelling 
byelaw  —  Invalidity  —  Uncertainty  — 
Public  Health  Act,  1875  (38  &  39  Vict, 
c.  66),  ss.  150,  157— Private  Street 
Works  Act,  1892  (55  &  56  Vict.  c.  57X 
ss.  6,  7. 

In  pwrstiance  of  the  powers  conferred  by 
s.  157  of  the  Public  HeaWi  Act,  1875,  the 
appellants  made  with  respect  to  new 
streets  and  buildings  a  byelaw  provid- 
ing that  in  the  case  of  certain  classes  of 
streets  there  should  be  constructed  on 
each  side  of  the  street  a  proper  channel 
of  a  given  size  *'  either  of  granite  cubes 
taid  on  a  bed  of  cement  concrete  at 
least  six  inches  in  thickness  or  otherwise 
in  a  suitable  manner  and  vnth  suitable 
mcUerials.^ 

Held,  thai  the  byelaw  was  not  bad  either 
for  being  inconsistent  with  s.  150  of  the 
Public  Health  Act,  1875,  and  ss.  6,  7 
of  the  Private  Street  Works  Act,  1892, 
or  for  uncertainty. 

Case  stated  b^  the  undersigned,  two  of 
his  Mcgesty's  justices  of  the  peace  in  and  for 
the  county  of  Essex,  and  sitting  as  a  court 
of  summary  jurisdiction  at  the  petty 
sessional  court  house,  Stratford,  in  the 
Beacontree  division  of  the  said  county. 
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1.  The  respondents  were  summoned 
before  us  to  answer  two  several  informa- 
tions laid  by  the  appellants  for  that  thev 
between  the  30th  day  of  April  and  the  10th 
day  of  October,  1906,  at  the  parish  of 
Levton,  in  the  county  of  Essex,  did  unlaw- 
fully construct  two  several  streets  called  or 
intended  to  be  called  Canterbury  Road  and 
Chesterfield  Hoad  respectively,  without 
having  constructed  on  each  side  of  such 
streets  proper  channels,  contrary  to  the 
byelaws  of  the  appellants  and  contrary  to 
the  statute  in  such  case  made  and  provided. 
At  the  hearing,  bv  consent,  the  said  two 
summonses  were  taKen  and  heard  together. 

2.  We  after  hearing  the  case  on  the  6th 
December,  1906,  dismissed  both  the  said 
informations  and  ordered  the  appellants  to 
pay  to  the  respondents  the  sum  of  twenty 
guineas  for  costs. 

3.  At  the  hearing  of  the  said  informations 
the  following  facts  were  admitted  or  proved 
in  evidence  before  us  : 

(a)  Purporting  to  act  in  pursuance  of  the 

Sowers  conferred  by  s.  157  of  the  Public 
ealth  Act,  1875,  the  appellants  on  the 
31st  January,  1905,  made  certain  byelaws 
with  respect  (inter  alia)  to  new  streets  and 
buildings,  and  the  said  byelaws  were  sub- 
mitted to  and  confirmed  by  the  Local 
Government  Board  on  the  3ra  April,  1905, 
under  s.  184  of  the  said  Act. 

(b)  Byelaw  8  of  the  said  byelaws  provides 
(inter  alia)  as  follows  :  "  Every  i;>erson  who 
shall  construct  for  use  as  a  carriage  road  a 
new  street  intended  to  form  the  principal 
approach  or  means  of  access  to  any  building 
snail  comply  with  the  following  require- 
ments:   .    .    . 

'*  (f)  he  shall  in  all  cases  where  the  width 
of  such  street  is  40  feet  or  over  40  feet 
construct  the  carriage-wav  of  six-inch  hard 
core  and  6  inches  of  ballast  or  macadam 
properly  broken  or  otherwise  in  a  suitable 
manner,  and  with  suitable  materials,  and 
shall  construct  on  each  side  of  such  street 
a  proper  channel  not  less  than  12  inches 
wide  and  6  inches  deep,  either  of  granite 
cubes  laid  on  a  bed  of  cement  concrete  at 
least  6  inches  in  thickness,  or  otherwise, 
in  a  suitable  manner  and  with  suitable 
materials." 

(c)  Byelaw  6  of  the  said  byelaws  provides 
as  follows:  "Every  person  who  snail  lav 
out  or  construct  a  new  street  which  shall 
exceed  80  feet  in  length  shall  lay  out  or 
construct  such  new  street  for  use  as  a 
carriage  road  and  shall  as  regards  such 
street  comply   with   the  requirements   of 
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every  bvelaw    relating    to   a   new   street 
intended  for  use  as  a  carriage  road." 

(d)  Each  of  the  said  two  streets  exceeds 
80  feet  in  length. 

(e)  The  respondents  were  the  owners  of  a 
certain  bnilaing  estate,  known  as  the 
Barclay  estate,  within  the  district  of  the 
appellants,  and  are  still  the  owners  of  a 
portion  thereof. 

(f)  The  respondents  in  or  about  the 
month  of  May,  1906,  formed  on  the  said 
estate  certain  new  streets,  respectively 
called  Canterbury  Road  and  Chesterfield 
Road,  lyinff  between  Essex  and  Peterborough 
Roads  on  the  said  estate. 

(g^  The  said  new  streets  had  been  formed 
by  the  respondents  for  use  as  carriage  roads 
and  were  intended  to  form  the  principal 
approaches  or  means  of  access  to  buildings 
and  were  40  feet  in  width  or  over. 

(h)  Land  having  a  frontage  of  435  feet  to 
both  Canterbury  and  Chesterfield  Roads  was 
acquired  by  the  Leyton  School  Board  in 
the  year  1899,  and  has  since  become  vested 
in  the  appellants  by  virtue  of  the  Education 
Act,  1902.  The  respondents  are  not  the 
owners  of  the  other  land  having  a  frontage 
of  172  feet  to  both  of  the  said  streets. 

(i)  The  respondents  in  pursuance  of  an 
agreement  in  writing  dated  the  6th  Novem- 
ber, 1899.  made  with  the  said  Leyton  School 
Board,  tne  then  owners  of  the  said  land 
having  435  feet  frontage  to  both  the  said 
streets,  and  also  in  pursuance  of  an  agree- 
ment m  writing  dated  the  14th  January. 
1902,  made  with  the  Rev.  I.  T.  Inskip  and 
others,  the  owners  of  the  said  other  land 
having  a  frontage  of  172  feet,  formed  the 
footways  in  the  said  streets  of  the  width 
and  with  the  slope  required  by  the  said 
8th  byelaw,  and  they  placed  at  the  required 
height  above  the  carriage-way  a  kerb  at  the 
outer  edge  of  each  of  the  said  footways  and 
also  formed  the  carriage-way  of  each  of  the 
said  streets  of  the  width  and  with  the  curve 
required  by  the  said  8th  byelaw  and  of 
9  inches  of  hard  core  and  of  6  inches  of 
ballast  properly  broken.  The  said  carriage- 
way from  one  footway  to  the  other  being 
throughout  constructed  wholly  of  the  said 
material  necessarily  formed  at  the  junction 
of  the  said  carriage  road  and  kerb,  a  con- 
duit, but  save  as  aforesaid  the  respondents 
did  not  construct  any  channel. 

^  (j)  The  respondents  had  not  formed  on 
either  side  of  either  of  the  said  streets 
channels  with  granite  setts  on  cement, 
concrete  at  least  six  inches  thick  or  any 
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channel  save  as  aforesaid,  and  the  appellants 
had  refused  to  be  satisfied  with  channelling 
so  constructed. 

(k)  The  model  byelaws  issued  by  the 
Local  Government  Board  with  reference  to 
the  width  and  construction  of  new  streets 
do  not  contain  a  similar  provision  to  that 
contained  in  paragraph  (f)  of  the  said 
8th  byelaw. 

(1)  In  the  appellants'  district  there  are 
many  streets  repairable  by  the  inhabitants 
at  large  constructed  prior  to  the  3rd  April, 
1895,  not  provided  with  channelling  formed 
of  granite  setts  or  similar  material  on 
cement  concrete.  As  a  rule,  the  macadam 
or  other  surface  of  such  streets  is  continued 
up  to  the  kerb  of  the  footway  and  a  channel 
is  thereby  formed  in  the  said  street. 

(m)  There  are  no  houses  or  other  build- 
ings in  either  of  the  said  streets  except  a 
church  in  course  of  construction  on  the  said 
land  having  172  feet  frontage. 

(n)  The  erection  of  houses  in  the  said 
streets  might  necessitate  the  laying  of  drain 
water  and  gas  pipes  from  the  said  street  to 
each  house  through  or  under  such  concrete. 
The  channelling  might  consequently  be 
disturbed  and  required  to  be  relaid.  Build* 
ing  operations  in  the  said  streets  might 
have  the  effect  of  ii:Juring  such  channelling. 

4.  On  behalf  of  the  appellants  it  was 
contended  that  the  respondents  had  con- 
structed the  said  streets  but  had  not  con- 
structed on  each  side  of  the  said  streets 
such  channels  as  were  required  by  the  said 
byelaw,  and  had  in  so  constructing  the  said 
streets  as  aforesaid  without  constructing 
the  said  channels  committed  an  offence 
against  byelaw  8  (f)  of  the  said  byelaws. 

5.  The  respondents  contended  : 

(1)  That  byelaw  8,  as  regards  the  require- 
ment in  paragraph  (f)  with  respect  to 
channelling,  was  invalid,  Ta)  as  bein^  incon 
sistent  with    the   general  law 


(b)   as   being 
the   ground   of 


and    vltra 
vires   of    the    appellants, 
unreasonable,  and  (c)  on 
uncertainty. 

(2)  That  the  respondents  have  not  con- 
structed the  said  streets  within  the  meaning 
of  the  said  byelaw. 

(3)  That  the  time  for  requiring  the 
execution  of  the  works  of  channelling 
mentioned  in  paragraph  (f)  of  the  said 
byelaw  had  not  arrived. 

(4)  That  the  works  executed  by  the 
respondents  in  the  said  streets  were  in  fact 
a  compliance  with  the  requirements  of  the 
said  byelaw. 
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6.  We  were  of  opinion  that  byelaw  8,  as 
re^rds  the  requirement  in  paragraph  (f) 
with  respect  to  channelling,  was  invalid, 
(a)  as  being  inconsistent  with  the  provisions 
of  the  Public  Health  Act,  1875,  and  of  the 
Private  Street  Works  Act,  1892,  and  there- 
fore ultra  vires  of  the  appellants,  and  (b)  on 
the  ground  of  uncertainty  by  reason  of  the 
words  in  the  said  byelaw  8  (f),  namelv,  "or 
otherwise  in  a  suitable  manner  and  with 
suitable  materials,"  and  we  accordingly  dis- 
missed the  said  summonses  as  aforesaid 
without  determining  whether  the  respon- 
dents by  the  execution  of  the  works  done  by 
them  in  the  said  streets  had  in  fact  complied 
with  the  requirements  of  the  said  byelaw 
and  without  determining  the  other  questions 
raised  by  the  respondents. 

7.  The  question  for  this  honourable 
court  is  whether  our  said  determination 
and  decision  were  correct  in  point  of  law, 
and,  if  not,  what  should  be  done  in  the 
premises. 

Dated  the  11th  day  of  March,  1906. 
(Signed)        Andw.  Johnston. 

Thos.  Jas.  Poulter. 

The  Public  Health  Act,  1875,  s.  157, 
enacts  :  "  Every  urban  authority  mav  make 
byelaws  with  respect  to  the  following 
matters  j  (that  is  to  say,) 

(1)  With  respect  to  the  level  width  and 
construction  of  new  streets,  and  the  pro- 
visions for  the  sewerage  thereof    ..." 

C.  A.  £us9ellj  K.C.  {Courth&pe-Munroe 
with  him),  for  the  appellants. — The  lustices 
were  wrong.  Byelaw  8  (f)  is  not  bad  either 
for  being  inconsistent  with  the  Public 
Health  Act  or  for  uncertainty.  [He  was 
stopped  by  the  court.] 

Macnwrrany  K.C.  {Naldrett  with  him), 
for  the  respondents.— Byelaw  8  (0  is  bad  as 
it  does  away  with  the  right  of  appeal  under 
ss.  6,  7  of  the  Private  Street  Works  Act, 
1892.  It  is  also  bad  for  uncertainty.  It  is 
not  sufficient  for  a  byelaw  to  say  that  the 
work  Lb  to  be  done  with  suitable  materials 
and  in  a  suitable  manner.  [He  cited  Rvd- 
land  V.  Sunderland  Corporation  (1884), 
49  J.  P.  359,  and  Treasure  v.  Bermondsey 
Borough  CouncU  (1904),  68  J.  P.  206.] 

Russell  was  not  called  on  to  reply. 

Alyerstone,  L.C.J.— It  seems  to  me 
that  the  points  which  Mr.  Macmorran  has 
so  forcibly  urged  are  matters  which  the 
justices  ought  to  consider  most  carefully  in 
reference  to  points  2—4,  which  are  referred 
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to  in  paragraph  5  of  the  case.  The  first 
ground  on  which  the  justices  have  decided 
against  the  urban  authority  is  that  byelaw 
8  (f)  is  bad  because  it  is  inconsistent  with  the 
general  provisions  of  s.  150  of  the  Public 
Health  Act,  1875,  or,  if  adopted,  s.  7  of  the 
Private  Street  Works  Act,  1892.  That 
goes  much  too  far.  That  byelaws  may  over- 
lap and  deal  with  those  subjects  it  is  im- 
possible to  deny  at  the  present  time.  Section 
150  gave  power  originally  to  the  local 
authority  wnen  a  street  was  not  sufficiently 
sewered,  and  so  on,  to  carry  out  the  work 
themselves,  and  the  only  relief  which  the 
ratepayer  had  was  by  taking  objection  after 
the  work  had  been  done.  Section  7  of  the 
Private  Street  Works  Act,  1892,  dealing 
with  the  same  subject-matter,  gave  the 
right  of  objection  before  the  work  was  done, 
and  ss.  7  and  8  contain  important  provisions 
for  the  protection  of  the  ratepayer  in  that 
respect.  By  s.  157  of  the  Public  Health 
Act,  1875,  power  was  given  to  make  bye- 
laws with  respect  to  the  level  and  construc- 
tion of  new  streets.  It  is  too  late  to  suggest 
that  any  byelaw  would  be  unreasonable 
which  required  a  certain  kind  of  construc- 
tion, because  that  mode  of  construction 
might  be  dealt  with  under  s.  l.M)  of  the 
Public  Health  Act,  1875,  and  ss.  6  and  7  of 
the  Private  Street  Works  Acts,  1892.  It 
would  be  disregarding  the  course  of  decisions 
under  these  Acts  to  say  that  a  byelaw  which 
'deals  in  a  proper  way  with  the  subject- 
matter  of  the  construction  of  a  street 
is  ultra  vires  because  it  requires  an  owner 
or  a  person  actually  constructing  a  street  to 
make  it  in  a  particular  way,  whereas  if 
somebody  else  was  going  to  be  called  upon 
to  pay  under  s.  150  of  the  Act  of  1875,  or 
ss.  6  and  7  of  the  Act  of  1892,  the  local 
authority  would  have  to  take  other  steps. 
It  does  not  follow  that,  because  under  s.  150 
and  ss.  6  and  7  there  are  certain  remedies 
for  enforcing  the  charge  against  certain 
other  people,  the  byelaw  which  requires  the 

Serson  wno  in  fact  constructs  the  street  to 
o  something,  is  bad.  Section  150  and 
ss.  6  and  7  regulate  what  can  be  charged 
upon  a  certain  class  of  people  when  the 
public  authority  call  upon  them  to  make  up 
a  street  The  byelaw  may  control  what  is 
to  be  done  by  a  person  who  is  himself  going 
to  make  it  up.  I  do  not  see  that  they  are 
inconsistent,  and  I  do  not  think  the  byelaw 
is  bad.  The  next  point  is  that  it  is  uncertain. 
This  byelaw  really  only  sets  up  a  standard 
and  then  gives  a  reasonable  latitude  if  that 
standard  should  not  be  necessary.  I  agree 
that  Mr.   Ma^emorran  is   entitled   to  say 
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that  the  respondents  are  entitled  to  know 
what  they  are  to  do,  bat  though  the  varying 
conditions  of  different  streets  are  very 
relevant  for  the  consideration  of  the  tribunal 
which  has  to  decide  whether  the  work  has 
been  done  in  a  suitable  manner  and  with 
suitable  material,  we  should  be  going  too 
far  in  saying  that  a  byelaw,  applicable  to  a 
person  constructing  a  new  street^  is  bad 
because  having  fixed  the  standard  it  gives  a 
certain  latitude  as  to  what  might  be  lawful 
short  of  that  standard.  Therefore  the  objec- 
tion that  the  byelaw  is  bad  for  uncertamtv 
also  fails.  I  come  to  this  conclusion  with 
less  hesitation,  because  not  only  do  I  con- 
sider that  if  a  reasonable  construction  can 
be  given  to  byelaws  they  should  be  sup- 
ported, but  it  seems  to  me  that  all  these 
points  are  points  which  arise  upon  the 
merits,  and  require  to  be  carefully  con- 
sidered when  the  summons  is  heard  upon 
the  merits.  The  summons  raises  the  ques- 
tion whether  the  street  is  constructed  in  a 
suitable  manner  aud  with  suitable  materials. 
The  respondents  say  that  the  time  for 
executing  the  works  mentioned  in  byelaw 
8  (f)  has  not  arrived,  meaning  thereby,  that 
there  is  no  intention  of  not  executing  them 
but  merely  that  the  time  has  not  arrived,  and 
they  also  say  that  the  works  in  fact  executed 
are  a  compliance  with  the  byelaw  as  it  stands. 
It  may  be  that  there  is  no  intention  of  going 
back  from  the  original  j^lan,  but  that  the  ^ 
time  has  not  come  to  put  in  the  channelling.  * 
I  mention  these  matters  to  show  that  our 
decision  is  not  conclusive  of  the  rights  of  the 
parties.  The  appeal  must  be  allowed  and 
the  case  remitted  to  the  justices  to  hear  and 
determine. 

Darling,  J.— I  am  of  the  same  opinion. 
I  think,  as  it  is  now  established  that  the 
local  authorities  are  to  be  allowed  to  make 
byelaws  and  that  this  court  will  not,  except 
in  very  plain  and  almost  extreme  cases, 
interfere  and  say  they  are  bad  because 
they  are  unreasonable,  it  follows  that  the 
tribunals  which  have  to  administer  those 
byelaws,  on  complaint  that  they  have  been 
broken,  ou^ht  to  show  towards  the  person 
complained  against  something  like  the  same 
indulgence  as  we  show  towards  the  makers 
of  the  byelaws.  With  regard  to  this  bye- 
law, suppose  the  respondents  do  not  put  in 
{pranite  cubes  on  a  bed  of  concrete  six  inches 
in  thickness,  and  the  authority  complains 
against  them,  they  ma^  still  relv  upon  their 
having  done  the  work  m  a  suitable  manner, 
and  the  magistrates  ought  carefully  to  con- 
sider, in  view  of  all  the  circumstances  of  the 
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case,  the  kind  of  place  and  the  requirements 
of  the  neighbourhood,  and  say  whether  it  is 
not  done  m  a  suitable  way  and  with  suitable 
materials,  though  not  done  in  the  way  men- 
tioned in  the  bvelaw.  We  hold  that  the 
byelaw  is  not  bad  for  vagueness,  and  it 
follows  that  anything  which  the  tribunal 
may  say  is  reasonable  compliance  with  the 
b]relaw  should  be  held  to  be  a  compliance 
with  it  thouj^h  not  anvwhere  indicated  as 
the  thing  which  the  authority  requires  to  be 
done.  In  the  same  way,  if  the  respondents 
can  satisfy  the  tribunal  that  they  have  every 
intention  of  doing  the  work  as  soon  as  the 
proper  time  comes,  that  is  an  especially  ffood 
reason  why  they  should  not  convict  them 
under  the  byelaw.  The  byelaw  must  only 
be  allowed  to  stand  on  the  understanding 
that  the  iustices  see  that  the  powers  of  the 
local  authority  are  not  used  in  a  way  which 
makes  the  administration  of  them  a  persecu- 
tion. 

Phillimore,  J.— -This  is  a  byelaw  which 
requires  that  a  new  street  of  a  certain 
importance,  as  regards  size  and  length  and 
(quality,  shfiJl  at  some  time  in  the  course  of 
its  construction  have  a  proper  channel 
constructed  in  a  suitable  manner  and  with 
suitable  materials.  What  caa  there  be 
unreasonable  in  such  a  reauirementl  If 
the  requirement  took  the  further  form  of 
saying  that  no  building  operation  shall  be 
carried  on  till  this  channel  has  been  laid 
down  there  would  be  force  in  the  objection 
that  it  required  something  commercially 
unnecessary.  That  is  the  ground  for  the 
decision  in  Mtuiland  v.  Sunderland  Corpora- 
tion^ supra.  But  this  byelaw  has  no  such 
provision.  The  time  may  arrive  when  this 
channel  ought  to  be  laid  down.  That  is  for 
the  justices  to  decide.  Then  it  is  said  that 
the  byelaw  is  uncertain.  It  sets  up  a 
standard  which  provides  that  something  else 
may  pass  muster.  That  is  in  favomr  of  the 
person  laying  out  the  property,  and  it  would 
oe  making  the  byelaws  commercially  im- 
practicable if  some  such  deviation  was  not 
Eermitted,  and  nobody  ought  to  attack  the 
yelaw  on  that  ground.  I  agree  that  the 
appeal  should  be  allowed. 

Appeal  allowed  and  case  remitted. 

Solicitors  for  the  appellants :  Vincent 
and  Vincent. 

Solicitor  for  the  respondents  :  Charles  R. 
Taylor. 
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April  25,  26,  27,  1907. 

(Before  the  Common  Serjeant.) 

Rex  v.  Gold  and  Cohen. 

Criminal  law  —  Attempting  to  procure 
woman  to  become  prostitute  without 
the  King's  dominions— Girl  not  already 
a  prostitute  —  Criminal  Law  Amend- 
ment Act,  1885  (48  &  49  Vict.  c.  69), 
8.  2  (2). 

A  man  who  has  attempted  to  take  a  wonvan 
across  the  seas  to  become  the  inmate  of  a 
brothel  without  the  King^s  dominions^ 
can  only  be  convicted  under  «.  2  (2)  of 
the  Criminal  Law  Amendment  Act, 
1885,  of  attempting  to  procure  a  woman 
to  become  toithout  the  Kin^s  dominions 
a  common  prostittcte,  if  the  woman  was 
not  previoiLsly  a  prostitute, 

Louis  Gold  and  Harry  Cohen  were  in- 
dicted in  thirteen  counts  under  the  Criminal 
Law  Amendment  Act,  1885. 

Count  11  was:  "That  the  said  L.  Gold 
and  H.  Cohen  on  the  9th  January  A.I). 
1907  at  the  parish  and  in  the  county  afore- 
said and  within  the  lurisdiction  of  the  said 
court  unlawfuU^r  did  attempt  to  procure  a 
certain  girl  to  wit  the  said  J.  G.  to  become 
without  the  King's  dominions  a  common 
prostitute,"  against  the  form,  etc.  and  against 
the  peace,  etc. 

Count  12  was :  "  That  the  said  L.  Gold 
and  H.  Cohen  on  the  9th  January  A.D. 
1907  at  the  parish  and  in  the  county  afore- 
said and  witnin  the  jurisdiction  of  the  said 
court  unlawfully  did  attempt  to  procure  a 
certain  girl  to  wit  the  said  S.  L.  to  become 
without  the  King's  dominions  a  common 
prostitute,"  against  the  form,  etc.  and  against 
thepeace,  etc. 

Tnese  counts  were  framed  under  s.  2  (2) 
of  the  Criniinal  Law  Amendment  Act,  1885, 
which  provides  :  "  Any  person  who  procures 
or  attempts  to  procure  any  woman  or  girl  to 
become,  either  within  or  without  the  King's 
dominions,  a  common  prostitute  .  .  . 
shall  be  guilty  of  a  misdemeanor    ..." 

It  appeared  from  the  evidence  that  the 
prisoners  had,  in  January  1907,  induced  two 
unmarried  girls,  J.  G.  and  S.  L.,  to  go  ^dth 
them  to  Buenos  Ayres,  with  the  purpose  of 
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selling  the  girls  or  with  the  intent  that  thev 
shoula  become  the  inmates  of  brothels.  All 
four  were  arrested  at  Rio,  on  their  way  to 
Buenos  Ayres,  and  returned  to  this  country, 
J.  G.  had  had  a  miscarriage  in  Paris  some 
time  a^o,  and  in  June,  1906,  was  convicted 
of  soliciting  in  Southend.  She  stated  that 
on  that  occasion  she  was  not  soliciting,  but 
admitted  that  she  had  been  in  the  company 
of  girls  who  were  soliciting.  Since  tlune, 
1906,  the  evidence  was  that  she  had  lived  a 
respectable  life,  working  as  a  tailoress.  S.  L. 
said  at  the  police  court  that  she  had  walked 
Liverpool  Street  for  the  purposes  of  prosti- 
tution. At  the  trial  she  denied  this  and 
accounted  for  her  statement  at  the  police 
court  by  sajring  she  had  arranged  with  the 
prisoner  Cohen  that  she  would  say  so.  She 
said  she  had  been  intimate  with  a  man  in 
Russia  before  her  arrival  in  this  country 
some  years  ago,  at  the  age  of  fifteen.  On 
joining  the  prisoners,  for  some  days  before 
the  ship  started  and  on  the  voyage  out, 
J.  G.  had  cohabited  with  Cohen  and  S.  L. 
with  Gold.  S.  L.  stated  at  the  trial  that 
Cohen  had  promised  her  she  should  live 
with  him  at  Buenos  Ayres. 

Muir^  A,  Gilly  and  Leycester^  for  the 
Crown, 

Roderick,  for  the  prisoners. 

The  Common  Serjeant  ruled  that  the 
prisoners  could  not  be  convicted  on  counts 
11  and  12  if  the  two  girls  were  already 
common  prostitutes,  as  in  that  case  the 
prisoners  could  not  have  attempted  to  pro- 
cure them  to  become  common  prostitutes 
without  the  King's  dominions.  On  these 
counts,  therefore,  ne  left  the  following  ques- 
tion to  the  jury:  Do  you  find  that  the 
prisoners  or  either  of  them  were  attempting 
to  procure  these  girls  or  either  of  them  to 
become  prostitutes,  without  the  King^s 
dominions,  when  they  were  not  prostitutes 
before? 

The  jury  answered  the  question  in  the 
affirmative,  finding  that  the  women  were 
not  prostitutes  ana  that  the  prisoners  were 
guilty. 

Verdict — Guilty  on  the  two  counts. 

Solicitor  for  the  Crown  :  The  Director  of 
Public  Prosecutions. 

Solicitors  for  the  prisoners :  W.  Thomp- 
son &  Co. 
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JULT-SEPTEMBEB. 


FuLHAM  Union  v.  Woolwich  Union. 

71  J.  p.  361. 

HOUSE  OF  LORDS. 


April  22,  23  ;  June  4,  1907. 

(Before  Lord  Loreburn,  L.C,  the  Earl  of 
Halsbury,  Lord  Ashbourne,  Lord 
Macnaohten,  Lord  James  of  Here- 
ford and  Lord  Atkinson.) 

Fulham  Union  v.  Woolwich  Union. 

Poor  law— Settlement— Illegitimate  child 
under  sixteen — Residence  with  parent 
— Power  to  acquire  independent  settle- 
ment daring  such  residence— Poor  law 
Amendment  Act,  1834  (4  <fe  5  Will.  4, 
c.  76),  8.  71— Poor  Removal  Act,  1846 
(9  &  10  Vict.  c.  66),  ss.  1,  3— Poor  Re- 
moval Act,  1848  (11  &  12  Vict.  c.  Ill), 
8.  1 — Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  &  40  Vict, 
c.  61),  ss.  34,  35. 

An  illegitimate  child  under  the  age  of  six- 
teen ca»,  while  living  with  its  mother^ 
acquire  an  independent  settlement  under 
«.  34  of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876. 

Five  illegitimate  children  lived  toith  their 
mother  and  reputed  father  in  the  parish 
of  Lamheih  without  a  break  ana  with- 
out relief  for  a  period  exceeding  three 
years.  The  husband  of  the  mother 
was  resident  in  the  Woolwich  Union 
during  that  time,  and  acquired  a  settle- 
ment therein.  The  mother  and  children 
became  chargeable  in  the  fxirish  of  Ful- 
ham, where  they  had  resided  not  quite 
one  year. 

Held,  that  the  children  were  settled  in  the 
parish  of  Lambeth, 

Decision  of  the  Court  of  Appeal  (reported 
70  J.  P.  321)  affirmed. 

Appeal  bv  the  guardians  of  the  parish 
of  Fulham  from  the  decision  of  the  Court 
of  Appeal  (Vaughan  Williams,  Stirling 
and  Fletcher  Moulton,  L.JJ.)  (reported 
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70  J.  P.  321),  upon  a  special  case  stated  by 
the  general  quarter  sessions  for  the  county 
of  London,  pursuant  to  the  provisions  of 
8.  11  of  12  &  13  Vict.  c.  46. 

On  the  13th  day  of  May.  1904.  the  guar- 
dians of  the  parish  of  FuJnam  (referred  to 
in  the  special  case  as  "  the  respondents ") 
obtained  an  order  under  the  hands  and 
seals  of  Geo.  W.  Hands  and  C.  H.  Bennett, 
two  of  his  Majesty's  justices  of  the  peace  in 
and  for  the  county  of  London,  whereby  it 
was  adjudged  that  the  mrish  of  Charlton- 
next- Woolwich,  in  the  Woolwich  Union,  in 
the  county  of  London,  was  the  place  of  the 
last  legal  settlement  of  the  five  children 
Johnson,  properly  Turpin,  viz. :  Alice,  aged 
about  fourteen,  Maud,  twelve,  John,  nine, 
Queenie,  eight,  and  Dorothy,  aged  about  six 
years,  paupers  chargeable  to  the  said  parish 
of  Fulnam,  and  the  guardians  of  the  Wool- 
wich Union  were  ordered  to  receive  and 
provide  for  such  paupers.  The  appellants 
gave  due  notice  of  appeal  against  the 
said  order  to  the  court  of  quarter  sessions 
holden  in  and  for  the  said  county  of  London, 
and,  such  appeal  having  been  duly  entered, 
afterwards  by  consent  of  the  parties,  and 
by  order  of  Jelf,  J.,  the  following  special 
case  ^as  stated  between  the  appellantis  and 
the  respondents  : 

1.  In  or  about  the  year  1880  William 
Turpin  intermarried  with  Rosa  Clark. 

2.  In  or  about  the  year  1884  the  said 
Rosa  Turpin  left  her  husband,  the  said 
William  Turpin,  and  went  away  and  co- 
habited with  John  Johnson,  by  whom  she 
had  the  following  children,  namely  :  Emily, 
aged  about  sixteen,  Alice,  aged  about  four- 
teen, Maud,  twelve,  John,  nine,  Queenie, 
eight,  Dorothy,  six  years,  and  Mabel,  aged 
about  three  years.  The  said  William  Turpin 
has  not,  since  1884,  contributed  in  any  way 
towards  the  maintenance  of  the  said  Rosa 
Turpin.  All  the  said  children  were  regis- 
tered in  the  registers  of  births  as  the 
children  of  John  Johnson. 

3.  The  said  Alice,  Maud,  John,  Queenie, 
Dorothy  and  Mabel  lived  with  the  saia 
John  Johnson  and  Rosa  Turpin  in  the 
parish  of  Lambeth,  in  the  county  of  London, 
first  at  No.  134,  Poplar  Walk  Road,  where 
the  said  John  was  born  on  the  3rd  day  of 
March,  1895 ;  then  at  273,  Shakespeare 
Road,  Heme  Hill,  where  the  said  Queenie 
was  born  on  the  28th  day  of  September, 
1896 ;  then  at  97,  Effra  Parade,  where  the 
said  Dorothy  and  Mabel  were  born,  the  said 
Dorothy  on  the  16th  day  of  December,  1898, 
and  the  said  Mabel  on  the  12th  October, 
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1900.  The  residence  of  the  said  John  John- 
son and  Rosa  Tur{)in  in  the  parish  of  Lam- 
beth, continued  without  break  and  without 
relief  from  the  guardians  for  a  period 
exceeding  three  years. 

4.  During  the  same  period  the  said 
William  Turpin  resided  for  the  term  of 
three  years  and  upwards  at  No.  32,  West 
Street,  in  the  parish  of  Charlton- next- 
Woolwich  in  the  Woolwich  Union  aforesaid 
in  such  manner  and  under  such  circum- 
stances as  made  him  irremovable  therefrom 
and  settled  therein. 

5.  In  the  year  1903  the  paupers  became 
chargeable  to  the  parish  of  Fulnam,  having 
resided  there  not  quite  a  year. 

6.  On  the  ISthaayof  May,  1904,  an  order 
of  the  justices  was  obtained  on  behalf  of 
the  respondents  adjudging  the  paupers  to 
be  settled  in  the  appellants'  union.  Notice 
of  such  order  was  duly  given  to  the  appel- 
lants, and  a  copy  of  the  grounds  of  removal 
which  accompanied  such  order,  dated  the 
13th  day  of  May,  1904,  is  marked  "  A,"  and 
is  annexed  to  and  forms  part  of  this  special 
case. 

7.  The  appellants  affirm  that  the  said 
Alice,  Maud.  John,  Queenie  and  Dorothy 
Johnson,  otherwise  Turpin,  acquired  a 
legal  settlement  in  the  said  parish  of  Lam- 
beth by  reason  of  the  residence  therein  of 
the  said  John  Johnson  and  Rosa  Turpin 
mentioned  in  paragraph  3  of  this  case;  or 
by  reason  of  the  residence  therein  of  the 
said  Alice,  Maud,  John,  Queenie  and 
Dorothy  Johnson,  otherwise  Turpin,  for 
upwards  of  three  years  prior  to  1901,  in  such 
manner  and  unoer  such  circumstances  in 
each  of  such  years  as  would  (as  the  appel- 
lants affirm)  in  accordance  with  the  provi- 
sions of  the  several  statutes  in  that  behalf, 
render  them  irremovable  therefrom. 

8.  The  respondents  affirm  that  the  said 
paupers  took  their  mother's  settlement 
which  was  (as  the  respondents  affirm)  the 
settlement  acquired  by  the  said  William 
Turpin  under  the  circumstances  mentioned 
in  paragraph  4  of  this  case. 

9.  The  question  for  the  opinion  of  the 
court  is  whether,  upon  the  facts  above 
stated,  the  said  Alice,  Maud,  John,  Queenie 
and  Dorothy  Johnson,  otherwise  Turpin, 
are  settled  in  the  parish  of  Charlton-next- 
Woolwich,  in  the  Woolwich  Union,  or  not  1 
If  the  court  shall  be  of  opinion  that  thev  are 
so  settled  the  order  of  the  justices  shall  be 
confirmed,  but  otherwise  it  is  to  be  quashed. 

And  the  parties  pray  that  judgment  in 
conformity  with  the  decision  of  this  court, 
and  for  such  costs  as  this  court  shall  adjudge 
herein,  and  for  the  costs  of  and  incident  to 
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the  said  appeal  to  quarter  sessions  and 
entering  the  said  judgment,  may  be  entered 
at  the  said  quarter  sessions  according  to  the 
said  Act 

The  Poor  Law  Amendment  Act,  1834 
(4  &  5  Will.  4,  c.  76),  provides : 

Section  71.—-"  Everv  child  which  shall  be 
born  a  bastard  after  the  passing  of  this  Act 
shall  have  and  follow  the  settlement  of  the 
mother  of  such  child  until  such  child  shall 
attain  the  age  of  sixteen  or  shall  acquire  a 
settlement  in  its  own  right" 

Bv  the  Poor  Removal  Act,  1846  (9  k 
10  Vict  c.  66).  s.  1,  "No  person  shall  be 
removed,  nor  snail  any  warrant  be  granted 
for  the  removal  of  any  person,  from  any 
parish  in  which  such  person  shall  have 
resided  for  five  years'^  [now  one  year\ 
"  next  before  the  application  for  the  war- 
rant .  .  .  Provided  always,  that  whenever 
any  person  shall  have  a  wife  or  children 
having  no  other  settlement  than  his  or 
her  own.  such  wife  and  children  shall  be 
removable  whenever  he  or  she  is  removable, 
and  shall  not  be  removable  when  he  or  she 
is  not  removable." 

By  the  Poor  Removal  Act,  1848  (11  & 
12  Vict  c.  111).  8.  1,  the  above  proviso  was 
repealed  and  tne  following  proviso  substi- 
tuted: "Provided  always  that  whenever 
any  person  should  have  a  wife  or  children 
having  no  other  settlement  than  his  or  her 
own,  such  wife  and  children  should  be  re- 
movable from  any  parish  or  place  from 
which  he  or  she  would  be  removable,  not- 
withstanding any  provisions  of  the  said 
recited  Act^  [t.e.,  the  Poor  Benioval  Acty 
1846],  "and  should  not  be  removable  from 
any  parish  or  place  irom  which  he  or  she 
would  not  be  removable  by  reason  of  any 
provision  in  the  said  recited  Act" 

By  the  Poor  Removal  Act,  1846,  s.  3, 
"  No  child  under  the  ase  of  sixteen  ^rears, 
whether  le^timate  or  illegitimate,  residing 
in  any  parish  with  his  or  her  father  or 
mother,  stepfather  or  stepmother,  or  reputed 
father,  shall  be  removed,  nor  shall  any  war- 
rant be  granted  for  the  removal  of  such 
child  from  such  parish,  in  any  case  where 
such  father,  mother,  stepfather,  stepmother, 
or  reputed  father  may  not  lawfully  be  re- 
moved from  such  parish  " 

Section  6. — "Provided  always^  that  no 
person  hereby  exempted  from  liability  to 
be  removed  shall  by  reason  of  such  exemp- 
tion acquire  any  settlement  in  any  parisL 

By  the  Divided  Parishes  and  I^r  Law 
Amendment  Act,  1876  (39  &  40  Vict  c.  61) : 

Section  34. — "Where  any  person  shidl 
have  resided  for  the  term  of  three  jrears  in 
any  parish,  in  such  manner  and  under  such 


MAGlSl^EiltAL   CASES. 


FuLiiAM  Union  v,  Woolwich  Union. 

circumstances  in  each  of  such  years,  as 
would  in  accordance  with  the  several 
statutes  in  that  behalf  render  him  irre- 
movable, he  shall  be  deemed  to  be  settled 
therein  until  he  shall  acquire  a  settlement 
in  some  other  parish  by  a  like  residence 
or  otherwise :  Provided  that  an  order  of 
removal  in  respject  of  a  settlement  acquired 
under  this  section  shall  not  be  made  upon 
the  evidence  of  the  person  to  be  removed, 
without  such  corroboration  as  the  justices 
or  court  think  sufficient." 

Section  35.~"  No  person  shall  be  deemed 
to  have  derived  a  settlement  from  any 
other  person,  whether  by  parentage  estate 
or  otherwise,  except  in  the  case  of  a  wife 
from  her  husband  and  in  the  case  of  a 
child  under  the  age  of  sixteen,  which  child 
shall  take  the  settlement  of  its  father  or 
of  its  widowed  mother,  as  the  case  may 
be,  up  to  that  age,  and  shall  retain  the 
settlement  so  taken  until  it  shall  acquire 
another. 

"An  illegitimate  child  shall  retain  the 
settlement  of  its  mother  until  such  child 
acquires  another  settlement. 

"  If  any  child  in  this  section  mentioned 
shall  not  have  acquired  a  settlement  for 
itself,  or  being  a  female  shall  not  have 
derived  a  settlement  from  her  husband, 
and  it  cannot  be  shown  what  settlement 
such  child  or  female  derived  from  the 
parent  without  inquiring  into  the  deriva- 
tive settlement  of  such  parent,  such  child 
or  female  shall  be  deemed  to  be  settled  in 
the  parish  in  which  he  or  she  was  bom." 

The  High  Court  of  Justice,  King's  Bench 
Division  (Alvekstone,  L.C.J.^  Kennedy 
and  Ridley,  JJ.),  held  that  a  child,  whether 
legitimate  or  illegitimate,  living  with  a 
perent,  could  not,  while  under  tne  age  of 
sixteen,  acquire  for  itself  an  independent 
settlement  capable  of  becoming  operative 
before  the  child  attains  the  age  of  sixteen. 
They  therefore  held  that  the  children  were 
not  settled  in  Lambeth,  but  took  their 
mother's  settlement,  which  was  the  settle- 
ment of  her  husband  in  the  Woolwich 
Union.  (The  decision  is  reported  {1905)^ 
69  J.  P.  262.) 

The  Court  of  Appeal  reversed  the  decision 
of  the  Divisional  (iourt.  They  held  that  an 
illegitimate  child  under  sixteen  years  of  age 
can  while  living  with  its  mother— even  in  a 
parish  from  which  the  mother  is  removable — 
acquire  an  independent  settlement  under 
8.  34  of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876,  and  they  held, 
further,  that  the  proviso  to  s.  1  of  the  Poor 
Removal  Act,  1846,  as  amended  by  the  Poor 


71  J.  P.  361. 

Removal  Act,  1848,  applies  only  to  legitimate 
children. 

Macmorraity  K.C.,  and  Sydney  Davey^  for 
the  guardians  of  the  parish  of  Fulham. — 
Illegitimate  children  under  the  age  of  sixteen 
cannot,  upon  the  proper  construction  of  s.  71 
of  the  Poor  Law  Amendment  Act,  1834,  and 
s.  35  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876,  obtain  settlements 
at  all.  Those  sections  have  been  construed 
in  that  way  in  Eeigate  Union  v.  Croydon 
Union  {1889\  53  J.  P.  680 ;  14  App.  Cas. 
465,  and  West  Ham  Union  v.  ttolbeach 
Union  (1905),  69  J.  P.  442 ;  [1905J  A.  C. 
450.  But  even  if  illegitimate  children  under 
the  age  of  sixteen  can  obtain  settlements, 
the  children  in  question  in  this  case  did  not 
acquire  settlements.  The  word  "children"  in 
the  Poor  Removal  Act,  1848,  includes  illegi- 
timate children,  and  therefore  the  paupers 
here  were  precluded  from  acquiring  settle- 
ments under  s.  34  of  the  Act  of  1876  ( Went 
Ham  Union  v.  St  Matthew^  Bethnal  Green 
{1894\  58  J.  P.  493  ;  [1894]  A.  C.  230).  It 
is  immaterial  that  the  children  were  residing 
with  their  reputed  father,  because  s.  34  ol 
the  Act  of  1876  did  not  contemplate  irre- 
movability under  s.  3  of  the  Poor  Removal 
Act,  1846 ;  and,  further,  by  reason  of  the 
words  "  notwithstanding  any  provisions  of 
the  said  recited  Act"  in  the  Poor  Removal 
Act,  1848,  these  children  were  in  fact 
removable  because  the  mother  was  remov- 
able. [They  also  referred  to  West  Derby 
Union  V.  Atcham  Union  (1889),  54  J.  P. 
485  ;  24  Q.  B.  D.  117,  and  Manchester  Over- 
seers  v.  Orniskirk  Union  (1890),  54  J.  P.  487 ; 
24  Q.  B.  D.  678.] 

Rawlinson,  K.C.,and  Cox- Sinclair  (Forder 
Lamnard  with  them),  for  the  guardians  of 
the  Woolwich  Union. — It  is  clear  that  by 
reason  of  s.  71  of  the  Act  of  1834,  illegitimate 
children  under  the  age  of  sixteen  can  acquire 
settlements  in  their  own  right.  The  state- 
ments of  Lord  Watson  upon  the  matter  in 
Eeigate  Union  v.  Croydon  Union,  supra, 
were  not  necessary  for  the  decision  in  that 
case,  and  in  West  Ham  Union  v.  Hclheach 
Union,  supra,  it  was  assumed  that  such 
children  could  not  acquire  settlements,  but 
the  point  was  not  argued.  With  regard  to 
the  word  "children"  in  the  Poor  Removal 
Act,  1848,  the  collocation  of  the  words  "  wife 
and  children  "  show  that  legitimate  children 
only  were  referred  to.  Illegitimate  children 
were  sufficiently  dealt  with  by  s.  3  of  the  Poor 
Removal  Act,  1846,  and  it  was  unnecessary 
to  provide  for  them  in  the  Act  of  1848.  But 
even  if  the  Act  of  1848  includes  illegitimate 
children,  the  paupers  in    this   case    were 
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irremovable  under  s.  3  of  the  Act  of  1846, 
because  they  were  residing  with  their 
reputed  father,  and  therefore  they  had 
acquired  settlements  under  s.  34  of  the 
Act  of  1876.  [They  also  referred  to  Bex  v. 
Helton  (17^),  Burr.  S.  C.  187.] 

Macmorran,  K.C,  in  reply. 

The  House  took  time  for  consideration. 

June  4. 

Lord  LoREBURN,  L.C.,  read  the  following 
judgment — Mjr  lords,  the  question  here  is 
whether  illegitimate  children  under  sixteen 
years  of  age  are  to  be  regarded  as  settled  in 
Woolwich  Union  or  in  Lambeth  Union. 
They. are  the  children  of  Rosa  Turpin,  a 
married  woman,  who  left  her  husband,  by 
John  Johnson.  All  of  them  were  bom  in  the 
parish  of  Lambeth,  and  they  resided  there 
with  their  i)arents  for  three  yetfrs  without 
break  and  without  relief  from  the  guardians. 
During  those  three  years  Turpin,  the  husband 
of  Rosa  Turpin,  resided  in  the  Woolwich 
Union,  so  as  to  become  irremovable  there- 
from and  settled  therein.  In  1903,  the 
children  became  chargeable  to  the  parish  of 
Fulham,  having  resided  there  not  quite  a 
year.  Fulham  thereupon  claims  that  the 
children  were  settled  m  Woolwich  Union. 
Woolwich  denies  that,  and  alleges  that  their 
settlement  was  in  Lambeth.  So  the  question 
really  is  whether  or  not  the  settlement  was 
in  Lambeth.  The  Court  of  Appeal  decided 
that  it  was  in  Lambeth.  Hence  this  appeal. 
Two  points  were  made  by  counsel  for  the 
appellants.  In  the  first  place,  he  maintained 
that  illegitimate  children  cannot  acquire  a 
settlement  under  the  age  of  sixteen,  and 
that,  therefore,  those  children  had  not 
acquired  a  settlement  in  Lambeth.  Now, 
it  IS  to  my  mind,  clear  that  up  to  the  time 
when  the  Act  of  1876  (39  «k  40  Vict.  c.  61) 
was  passed,  such  children  could  acquire  a 
settlement  in  certain  circumstances.  It  is 
also  clear  that  under  the  Act  of  1846  (9  & 
10  Vict.  c.  66),  if  they  resided  in  any  union 
for  a  sufficient  time  they  could  acquire  a 
status  of  irremovabilitv  as  distinguished 
from  a  settlement  And,  to  my  mind,  s.  34 
of  the  Act  of  1876  was  intended  to  say,  and 
did  sav,  that  all  persons,  of  whatever  age 
and  whether  legitimate  or  not,  who  had  a 
status  of  irremovability  should  be  also 
endowed  with  a  settlement  This  is  not 
reallv  questioned,  except  as  to  illegitimate 
children.  But  it  is  argued  that  the  effect  of 
B.  35  of  the  same  Act  was  to  qualify  s.  34, 
and  to  make  it  inapplicable  m  the  case 
of  illegitimate  children  under  sixteen.     I 
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cannot  think  so.  The  two  sections  deal  with 
different  subjects,  and  are  entirely  consistent^ 
the  one  with  the  other.  My  difficulty  on 
this  part  of  the  case  has  not  been  how  to 
decide,  but  how  to  appreciate  the  argu* 
ment  I  am  sure  it  ought  not  to  succeed. 
Ilie  other  point  made  on  behalf  of  the 
appel  Ian  ts  is  more  formidable.  It  was  ursBd 
that  in  the  present  case  these  children  did 
not,  in  fact,  acquire  a  settlement  under 
s.  34  of  the  Act  of  1876,  because  they  had 
not  acquired  a  status  of  irremovability. 
The  Act  of  1846  was  invoked,  together  with 
the  amending  Act  of  1848  (11  &  12  Vict 
c.  31).  It  was  argued  that  the  mother  of 
these  children  was  always  removable  from 
Lambeth  parish,  because  having  a  husband 
she  was  incapable  of  acquiring  any  settle- 
ment or  status  of  irremovability,  and  there- 
fore the  children  could  be  removed  also. 
In  my  opinion  the  purpose  of  s.  3  of  the 
Act  of  1846  was  to  prohibit  the  breaking 
up  of  homes,  and  its  effect  in  this  case  was 
to  bestow  on  these  children  a  status  of 
irremovability  and  accordingly  a  settle- 
ment Their  father,  or  reputed  father,  was 
irremovable  from  Lambeth,  and  it  will 
suffice  for  this  section  that  either  he  or  the 
mother  was  irremovable.  There  is,  to  my 
mind,  no  ground  for  the  argument  that  the 
effect  of  s.  3  of  the  Act  of  1846  was  qualified 
by  the  Act  of  1848.  I  move  your  lordships 
to  dismiss  this  appeal. 

The  Earl  of  Halsbury.— My  lords,  I 
agree  with  the  judgment  of  the  Lord 
Chancellor  and  with  the  reasons  which 
he  has  given. 

Lord  Ashbourne.— My  lords,  I  also 
agree. 

Lord  Macnaghten  read  the  following 
judgment —My  lords,  I  am  of  the  same 
opinion.  I  agree  in  the  result  at  which  the 
CoMTt  of  Appeal  has  arrived,  but  I  am 
unable  to  adopt  the  main  ground  of  their 
decision.  It  appears  to  me  that  the  proviso 
at  the  end  of  s.  1  of  the  Act  of  1846  must 
apply  to  illegitimate  as  well  as  to  legitimate 
children.  The  Act  of  1846  (s.  8)  is  to  be 
construed  as  one  with  the  Act  of  1834.  The 
Act  of  1834  contains  many  references  to 
illegitimate  children  or  ^*  children  that  are 
bom  bastards."  The  word  "  person  "  in  the 
proviso  includes  females  as  well  as  males, 
and  (I  suppose)  single  women  as  well  as 
women  lawfully  married.  It  seems,  to  me 
that  the  expression  "  any  person  who  shall 
have  children  having  no  other  settlement 
Uian  her  own"  is  just  as  applicable  to  ao 
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nnmarried  woman  with  children  as  it  is  to  a 
widow  in  a  like  case.  It  must  include  both, 
unless  violence  is  done  to  the  languajge  of 
the  enactment  or  some  qualification  intro- 
duced which  is  not  expressed.  Vaughan 
Williams,  L.J.,  seems  to  have  been  much 
influenced  by  the  consideration  that, 
although  '*a  long  time  has  elapsed  since 
1846,"  yet  " apparently  there  is  no  casein 
the  books  in  which  the  point  has  been 
raised."  I  rather  doubt  wnether  that  cir- 
cumstance really  makes  in  its  favour.  The 
ground  is  not  virgin  soil.  It  has  been 
explored,  and  explored  with  care.  Your 
lordships  will  remember  that  the  proviso 
was  considered  in  the  case  of  West  Ham 
Union  v.  St.  Matthew^  BetkncU  Green,  supra. 
The  pauper  there  was  legitimate,  but  the 
real  question  was  whether  the  decision  in 
R  V.  Leeds  Union  (1879),  4  Q.  B.  D.  323, 
could  be  supported.  Now  in  the  case  of 
B.  V.  Leeds  Union,  supra,  the  pauper  was 
illegitimate.  The  whole  question  turned 
upon  the  eflTect  of  the  proviso.  It  did  not 
occur  to  anybody— counsel  or  judge— that 
the  proviso  did  not  apply  to  illegitimate 
children.  The  proviso  was  minutely  criti- 
cised by  Lord  Hebschell,  L.C,  and  fully 
considered  by  Lord  Halsbuey.  The  House 
held  that  the  proviso  did  apply  in  a  case 
where  the  pauper  was  illegitimate.  True, 
the  point  which  found  favour  with  the 
Court  of  Appeal  in  the  present  case  had  not 
then  been  aiscovered.  But  I  should  rather 
hesitate  before  I  could  come  to  the  con- 
clusion that  a  point  which  Lord  Hebschell 
missed  and  Lord  Halsbuby  overlooked  was 
in  &ny  case  a  safe  and  sufficient  ground  of 
decision.  I  agree,  however,  with  the  Lobd 
Chancellob  that  s.  3  of  the  Act  of  1846 
suffices  to  dispose  of  this  case.  Vaughan 
WiLUAMS,  L.J.,  put  that  section  aside  on 
the  ground  that  "  it  was  aimed  only  at  the 
prevention  of  the  breaking  up  of  families." 
That  was  the  very  ground  on  which  the 
Court  of  Queen's  Bench  and  the  Court  of 
Appeal  in  the  case  of  B.  v.  Leeds  Union, 
supra,  gave  the  go-by  to  the  proviso  in  s.  1 
of  the  Act  of  1848.  But  the  argument  was 
summarily  disposed  of  by  Lord  Hebschell, 
L.C.  "  It  is  one  thing,"  he  said,  "  to  come 
to  the  conclusion  that  the  legislature  had  a 
certain  object  in  laying  down  a  particular 
rule.  It  is  quite  another  to  confine  the  rule 
in  the  manner  suggested,  where  no  such 
words  of  limitation  are  to  be  found  in  the 
enactment  itself  "  (  West  Ham  Union  v.  St. 
Matthew,  BethnaZ  Green,  [1894]  A.  C,  at 
p.  239).  It  must,  I  think,  now  be  held 
settled  that  unemancipated  residence  for 
the  statutory  period  confers  a  settlement. 


71  J.  P.  861. 

except  where  the  proviso  applies  and 
qualifies  the  status  of  irremovability.  Now, 
if  the  mother  were  alone  to  be  considered, 
as  she  would  be  removable  the  children 
would  be  removable  also,  and  so  they  could 
not  have  gained  a  settlement.  But,  during 
each  of  the  three  years  which  in  the  aggre- 
gate (but  for  the  proviso)  would  have  con- 
ferred on  them  a  settlement,  they  were 
residing  with  their  reputed  father,  as  well 
with  the  mother.  He  was  irremovable— so 
they  are  irremovable  too— and  thus  they 
gained  a  settlement  in  Lambeth,  where 
their  residence  with  the  mother  was  con- 
tinuous. 

Lord  James  of  Hebefobd  read  the 
following  judgment.— My  lords,  on  May 
13thj  1902,  tne  appellants  in  this  case 
obtained  an  order  or  justices  adjudicating 
that  five  illegitimate  pauper  children  had  a 
legal  settlement  in  the  p«irish  of  Charlton- 
next- Woolwich,  in  the  respondent  union, 
and  such  union  was  directed  to  receive  and 
provide  for  such  paupers,  and,  a  special  case 
being  stated,  a  Divisional  Court  of  the  King's 
Bench  Division  supported  the  order, 
holding  the  respondent  union  to  be  liable  to 
support  the  children.  But  on  appeal  that 
decLsion  was  reversed.  From  such  judg- 
ment of  the  Court  of  Appeal  the  guaraians 
of  Fulham  have  appealed  to  your  lordships' 
House.  The  facts  existing  in  the  case  are 
simple  and  uncontested.  In  the  year  1884, 
a  married  woman,  one  Rosa  Turpin,  left 
her  husband  and  lived  and  cohabited  with 
a  man  named  John  Johnson,  by  whom  she 
had  seven  children.  Rosa  Turpin  and 
Johnson  for  many  years  resided  in  the 
parish  of  Lambeth  and  the  children  were 
born  there.  During  this  time  the  husband 
of  Rosa  Turpin  resided  within  the  union  of 
Woolwich  under  such  circumstances  as 
made  him  irremovable  therefrom  and  settled 
tberein.  In  1904  five  of  these  illegitimate 
children,  all  under  sixteen  years  of  age, 
became  chargeable  to  the  parish  of  Fulham, 
having  resided  there  for  less  than  a  year. 
The  question  raised  by  the  special  case,  and 
which  has  now  to  be  determined  by  your 
lordships,  is  whether  the  five  illegitimate 
children  are  or  are  not  settled  in  the  union  of 
Woolwich  or  in  the  parish  of  Lambeth. 
Simply  stated,  the  present  appellants  con- 
tend that  the  children,  being  illegitimate, 
obtained  no  personal  settlement,  but  could 
only  obtain  one  through  their  mother,  and 
that  she  must  take  that  of  her  husband, 
William  Turpin,  who  had  acquired  a  settle- 
ment within  the  Woolwich  Union.  It  will 
be  observed  that  neither  the  children  nor 
their  father  or  mother  since  the  birth  of  the 
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children  had  resided  within  the  Woolwich 
Union.  The  oucstion  before  your  lordships 
is  not  easy  ot  solution ;  it  depends  upon 
the  construction  to  be  put  upon  several 
statutes.  By  the  Poor  Law  Amendment 
Act,  1834,  s.  71,  it  was  enacted  that  "  every 
child,  which  shall  be  born  a  bastard  after 
the  passing  of  this  Act  shall  have  and 
follow  the  settlement  of  the  mother  of  such 
child  until  such  child  shall  attain  the  age  of 
sixteen  or  shall  acquire  a  settlement  in  its 
own  right."  At  the  time  of  the  order  none 
of  the  five  children  had  attained  the  age  of 
sixteen,  so,  unless  they  have  acquired  settle- 
ments in  Lambeth,  they  will  take  the  settle- 
ment of  the  mother ;  and  so  the  question  to 
be  determined  is  whether  the  children  had 
acquired  settlements  of  their  own.  This 
depends  upon  the  construction  to  be  placed 
upon  the  further  statutes  of  1846  and  1848, 
and  upon  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876.  I  can  best  express 
my  own  opinion  by  stating  that  I  concur 
in  the  statement  of  the  effect  of  these 
statutes  and  of  their  application  to  the  facts 


COURT    OF    APPEAL. 


of  this  case  found  m  the  judgment  of 
Stiblinq,  L.J.,  delivered  in  the  Court  of 
Appeal.  I  wish  also  to  say  that  I  concur 
in  the  opinions  expressed  in  the  Court  of 
Appeal  that  "  person  "  in  the  Acts  of  1846 
ana  1876  refers  alike  to  unemancipated  and 
emancipated  persons.  For  th^se  reasons  I 
think  tnat  the  judgment  of  the  Court  of 
Appeal  should  be  affirmed. 

Lord  Atkinson.— My  lords,  I  concur. 

Appeal  dismissed. 

Solicitor  for  the  appellants:  T.  Blanco 
White. 

Solicitors  for  the  respondents  :  Callard  tfe 
Vulliamy. 


March  24,  25 ;  May  13, 1907. 

(Before   Cozens-Habdy,  M.H.,  Vaughan 
Williams  and  Buckley,  L.JJ.) 

Newport  Union  v.  Stead  ]  Newport 
Union  v.  Green. 

Poor  rate— Assessment— Bateable  value- 
Deduction  of  rentcharge  imposed  for 
drainage  purposes — Parochial  Assess- 
ments Act,  1836  (6  &  7  Will.  4,  c.  96), 

8.1. 

In  accordance  vnth  the  requirements  of  a 
private  Acty  the  owners  of  a  portion  of 
the  lands  situate  in  a  certain  levels  who 
at  the  date  of  the  passing  of  the  Act 
were  liable  to  maintain  and  repair  a 
sea-vHjdl  for  the  protection  of  their 
lands  from  the  inroads  of  the  sea^  com- 
muted their  liability  in  consideration 
of  an  annual  rentcharge  charged  on 
the  lands  to  which  the  liability  atta^Jhed 
and  payaMe  to  the  commissioners  of 
setoers.  The  sea-wall  also  jtrotectei 
other  lands  in  the  level  which  were 
subject  to  no  such  liahUity  or  rerU- 
charge.  The  tenant  of  a  farm  which 
formed  part  of  the  lands  subject  to  the 
rentcharge  claimed  that,  in  arriving  at 
the  rateable  value  of  the  farm^  an  appor- 
tioned part  of  the  rentcharge,  having 
regard  to  fJie  extent  and  annual  value  oj 
the  other  lands  subject  thereto,  ought  to 
be  deducted  as  an  expense  necessary  to 
maintain  the  farm  %n  a  state  to  com- 
mand the  rent  thereof 

Held  (Vaughan  Williams,  L.J.,  dissent-^ 
ing\  tliat  stich  apportioned  part  of  the 
rentcharge  ought  not  to  be  deductM, 

Decision  of  the  Divisional  Court  affirmed. 

These  were  two  appeals  from  a  decision  ot 
the  Divisional  Court  (Alverstone,  L.C. J., 
Ridley  and  Darling,  JJ.),  upon  two  cases 
stated  by  the  court  of  quarter  sessions 
for  the  county  of  Monmouth,  reported 
{1906\  70  J.  P.  337;  [1906]  2  K,  B.  147. 

The  case  of  Newport  Union  v.  Stead  was 
as  follows: 

1.  Upon  the  hearing  of  an  appeal  by  the 
above-named  respondent,  Stead,  against  a 
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rate  made  for  the  relief  of  the  poor  of  the 
parish  of  Nash,  in  the  county  of  Mon- 
mouthshire, within  the  Newport  Union,  on 
October  15th,  1904,  the  facts  hereinafter 
mentioned  in  paragraphs  2  to  14,  both 
inclosive,  were  either  proved  or  admitted. 

2.  Moorbarn  Farm,  which  is  situated  in 
the  said  parish  of  Nash,  is  the  property  of 
the  Provost  and  Fellows  of  Eton  College, 
and  ever  since  February  2nd,  1899,  and  at 
the  time  of  the  making  and  during  the 
currency  of  the  said  rate,  the  respondent 
was  the  tenant  thereof  under  and  upon  the 
terms  of  an  agreement  dated  July  5tn,  1899, 
at  the  annual  rent  of  £250. 

8.  By  the  said  agreement  the  respondent 
agreed  {inter  cdia)  to  pay  all  rates,  taxes 
and  other  charges,  except  tithe  rentcharge, 
land  tax  and  landlord's  property  tax,  and 
to  keep  the  gates,  walls,  culverts,  drains 
and  fences  of  every  description  in  good 
repair  and  condition,  and  do  all  other 
works  presentable  and  ordered  from  time 
to  time  to  be  done  b^  the  commissioners  of 
sewers  of  the  Caldicot  level  (except  sea- 
walls, bridges  and  gouts). 

4.  The  said  farm  was  assessed  to  the  poor 
rate  of  the  said  parish  at  a  gross  estimated 
rental  of  £250  (viz.,  £225  for  agricultural 
land  and  £25  for  buildings),  and  at  the 
rateable  value  of  £197  for  agricultural  land 
and  £22  for  buildings,  and  the  respondent 
was  rated  in  respect  of  the  said  farm  at  those 
two  respective  sums  in  the  said  poor  rate. 

5.  Subsequently  to  the  making  of  the 
said  rate  the.  respondent  gave  to  the  assess- 
ment committee  for  the  said  union  notice 
of  objection  to  the  said  assessment,  and  on 
Januarv  18th,  1905,  the  assessment  was 
reduced  and  altered  by  the  said  committee 
as  follows:  The  gross  value  of  the  farm 
was  continued  at  £250  as  aforesaid,  but  the 
rateable  value  of  the  land  was  reduced 
from  £197  to  £191,  and  of  the  buildings 
from  £22  to  £21. 

6.  The  respondent  was,  however,  dis- 
satisfied with  the  reduction  so  made  in  the 
rateable  value  of  the  said  farm,  and  he 
accordingly  appealed  against  the  said  rate 
to  the  court  of  quarter  sessions  upon  the 
ground  that  in  arriving  at  the  rateable 
value  of  the  said  farm  an  insufficient 
deduction  or  allowance  had  been  made  for 
or  in  respect  of  the  rentcharges  hereinafter 
mentioned,  which  are  i)ayable  in  respect  of 
the  said  farm  and  other  property  within 
the  said  level  by  the  Provost  and  Fellows 
of  Eton  College  as  the  owners  of  the  said 
farm  and  other  property  to  the  commis- 
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sioners  of  sewers  of  the  said  level  by  and 
for  the  purposes  of  the  Caldicot  and  Went- 
looge  Level  Act,  1884  (47  &  48  Vict, 
c.  cxxxiii.)  The  said  Act  may,  if  neces- 
sary, be  referred  to  and  is  to  be  deemed  to 
form  part  of  the  case. 

7.  The  said  level  is  a  district  under  the 
jurisdiction  of  the  said  commissioners,  and 
the  said  farm  is  situated  whollv  within  it. 

8.  By  virtue  of  the  said  Act  the  said 
farm  (together  with  the  said  other  property 
belonging  to  Eton  College,  sdso  situated 
within  the  said  level)  is  subject  to  the 
following  rentcharj^es,  which  arc  payable 
annually  by  the  said  college  as  the  owners 
of  the  said  farm  and  the  said  other  pro- 
perty to  the  said  commissioners  as  follows  : 
viz.,  a  rentcharge  of  £260  payable  in  respect 
of  the  provision  and  maintenance  by  the 
commissioners  of  the  said  sea-walls  in  the 
said  level,  and  a  rentcharge  of  £20  8«.  7d, 
payable  in  respect  of  the  maintenance  by 
the  commissioners  of  the  reens  and  drain- 
age of  the  lands  in  the  said  level.  The  said 
rentcharge  of  £260  is  not  charged  upon  any 
particular  parts  of  the  said  farm  and  other 
property  belonging  to  the  said  college,  but  is 
charged  upon  the  whole  thereof,  and  maybe 
recovered  by  distress  upon  any  part  of  the 
said  farm  and  property  or  by  action  at  law 
against  the  said  provost  and  fellows  as 
owners  as  aforesaid.  A  portion  of  the  said 
rentcharge  of  £20  8<.  7d,  namely,  the  sum 
of  £16  4<.  7tf.,  is  specifically  charged  upon 
part  of  the  said  farm. 

9.  The  plan  annexed  hereto  was  given  in 
evidence  on  the  hearing  of  the  appeal,  and 
is  intended  to  form  part  of  the  case.  The 
lands  respectively  coloured  green  and  yellow 
thereon,  are  some  of  the  lands  within  the 
level  which  benefit  by  the  works  done  by 
the  said  commissioners,  but  which  are  not 
subject  to  any  rentcharge,  those  coloured 
green  being  a  portion  of  the  lands  which 
benefit  by  the  sea-walls,  and  those  coloured 
yellow  being  a  portion  of  the  lands  which 
benefit  by  the  reens  and  drainage.  The 
lands  coloured  red  form  the  said  Moorbarn 
Farm,  and  the  lands  coloured  blue  thereon 
form  the  Hill  Farm,  which  is  also  the  pro- 
perty of  the  said  college.  The  said  Moor- 
barn Farm,  or  the  greater  part  thereof,  lies 
at  a  lower  level  than  the  said  Hill  Farm  or 
the  greater  part  thereof,  and  the  whole  of 
Moorbarn  Farm  would  be  liable  to  inunda-> 
tion  if  there  were  defects  in  the  sea-walls, 
or  in  certain  portions  of  the  reens  or  in 
Fisher's  Gk)ut,  all  of  which  works  are  main- 
tainable by  the  said  commissioners.  These 
last-mentioned  lands  respectively,  together 
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vdth  the  other  portions  of  the  lands  which 
are  not  colourea  on  the  said  plan,  are  some 
.of  the  lands  within  the  level  which  are 
subject  to  and  charged  with  rentcharges  in 
favour  of  the  said  commissioners  for  the 
purposes  aforesaid. 

10.  The  said  rentcharges  of  £260  and 
£20  8s.  Id,  respectively,  are  paid  and  borne 
wholly  by  the  said  college  as  owners  as 
aforesaid,  and  not  any  part  thereof  is  borne 
bv  the  respondent,  and  the  same  rent- 
charges  respectively  are  not  nor  is  any  part 
thereof  respectively  expended  specifically 
upon  or  in  respect  of  the  respondent's  said 
farm,  but  the  same  respectively  are  ex- 
pended by  the  commissioners  of  sewers 
partly  in  maintaining  the  sea-walls  and  reens 
and  drainage  and  drainage  works  through- 
out the  said  level  generally,  and  partly  in 
repayment  of  loans  created  under  the 
authority  of  s.  27  of  the  said  Caldicot  and 
Wentlooge  Level  Act,  1884  During  the 
ten  years  next  preceding  the  passing  of  the 
said  Act,  the  said  college  as  owners  of 
the  lands  hereinbefore  specified,  expended 
the  sum  of  £3,826  ISs.  Id.  (being  equiva- 
lent to  an  annual  outlay  of  £382  12«.  dd.) 
upon  the  maintenance  of  sea-walls  ana 
other  defences  upon  their  lands  in  order  to 
protect  the  same  from  inundation.  Such 
defences  are  now  maintained  by  the  said 
commissioners,  and  the  said  college  are 
relieved  from  all  liability  in  respect  of  the 
same. 

11.  Only  some  portions  of  the  lands 
within  the  level  and  the  respective  owners 
thereof  are  liable  to  the  payment  of  rent- 
charges  to  the  said  commissioners  for  the 
purposes  aforesaid.  The  remaining  portions 
of  lands  within  the  level  and  the  respective 
owners  thereof  are  exempt  from  all  such 
rentcharges  and  from  liability  to  contribute 
towards  the  cost  of  the  works  executed  by 
the  said  commissioners. 

12.  On  the  hearing  of  the  appeal  it  was 
assumed  and  accepted  by  the  parties 
thereto  that  the  fact  that  some  of  the 
lands  within  the  said  level  are  exempt  from 
rentcharges  and  liability,  as  mentioned  in 
the  last  preceding  paragraph  hereof,  was 
(as  is  recognised  by  the  said  Caldicot  and 
Wentlooge  Level  Act,  1884),  due  to  those 
lands  having,  prior  to  the  passing  of  the 
said  Act.  been  disposed  of  by  the  then 
owners  thereof,  freed  and  discharged  from 
and  indemnified  against  all  liability  to  pay 
or  contribute  towards  the  cost  of  making 
and  reiMiiring  sea-walls  and  other  defences 
and  works  for  the  protection  and  drainage 
of  the  said  level. 
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13.  The  lands  within  the  level  which  are 
not  subject  to  any  such  rentcharge  or 
liability  as  aforesaid,  and  in  respect  of 
which  no  contribution  is  made  towards  the 
expenditure  incurred  by  the  commissioners 
in  respect  of  maintaining  the  sea-walls  and 
reens  and  drainage  of  the  level,  are  benefited 
by  the  said  expenditure  and  works  equally 
with  and  to  the  same  extent  as  other  lands 
within  the  level  which  are  subject  to  the 
rentcharges. 

14.  The  sea-walls  in  the  level,  which  are 
repaired  and  maintained  by  the  said  com- 
missioners  out  of  the  said  rentcharges, 
extend  from  eighteen  to  twenty  miles  in 
length. 

15.  On  behalf  of  the  respondent  and  in 
support  of  the  appeal  it  was  contended  that 
the  amount  of  tne  said  rentcharges  of  £260 
and  £20  8s.  7d.  was  an  expense  necessary  to 
maintain  the  farm  in  a  state  to  command 
the  rent  within  the  meaning  of  the  Parochial 
Assessments  Act,  1836  (6  &  7  Will.  4,  c.  96), 
and  that  consequently  the  respondent  was 
entitled  to  have  the  amount  of  the  rent- 
charges  or  a  fair  portion  thereof  (having 
regard  to  the  extent  and  annual  value  of 
the  other  property  belonging  to  Eton 
College  witnin  the  said  level  which  was 
also  subject  to  the  same  rentcharges) 
deducted  from  the  rateable  value  of  the  said 
farm. 

16.  On  behalf  of  the  appellants  it  was 
contended  that  the  respondent  was  not 
entitled  to  have  the  amount  of  the  said 
rentcharges  or  any  portion  thereof  respec- 
tively dMucted  from  the  rateable  value  of 
the  farm,  inasmuch  as  (a)  the  rentcharges 
are  a  charge  on  the  landlords  only  and  not 
on  the  tenant  (respondent),  and  were  not 
imposed  and  are  not  appliea  for  the  benefit 
of  the  respondent's  farm  only,  but  were 
imposed  and  are  applied  by  the  commis- 
sioners for  the  benefit  of  ^tnter  alia)  lands 
and  other  hereditaments  m  the  said  level 
which  do  not  belong  to  Eton  College  and 
are  not  burdened  with  any  such  rentcharges, 
and  are  payable  irrespective  of  whether  the 
farm  needs  protection  or  not,  and  may  be 
applied  in  execution  of  worksroiles  away  from 
the  said  farm ;  (b)  the  rentcharges  are  not  a 
charge  which  is  imposed  on  all  the  properties 
in  the  level  which  are  benefited  by  the  works 
done  by  the  commissioners,  but  are  a  charge 
which  18  imposed  upon  some  properties  only 
for  the  benefit  not  only  of  the  properties 
burdened  therewith  but  also  for  tne  oenefit 
of  other  properties  which  are  not  burdened 
at  all,  and  (c)  consequently  the  said  rent- 
charges  are  not  nor  is  any  part  thereof  a 
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deduction  authorised  by  the  said  Parochial 
Asseflsments  Act,  1836,  nor  an  expense 
necessary  to  maintain  the  farm  in  a  state  to 
command  the  rent  thereof  withifi  the  mean- 
ing of  that  Act 

17.  No  evidence  was  given  as  to  the 
portion  of  the  said  rentcharges  which  it  was 
contended  by  the  respondent  ought  to  be 
deducted  from  the  rateable  value  of  the 
farm,  but  it  was  agreed  by  the  parties  that 
if  the  respondent's  contention  was  correct 
the  assessment  of  the  rateable  value  of  the 
whole  of  the  farm  (land  and  buildings) 
should  be  reduced  to  £71. 

18.  The  court  of  quarter  sessions  held 
upon  the  facts  hereinbefore  stated  that  the 
respondent  was  entitled  to  have  a  portion  of 
the  said  rentcharges,  viz.,  £141,  deducted 
from  the  rateable  value  of  Moorbarn  Farm, 
and  allowed  the  appeal  to  that  extent. 

The  case  of  Newport  Union  v.  Green 
raised  a  similar  question  to  that  raised  by 
the  preceding  case  as  to  the  assessment  of 
Hill  Farm,  which  was  situate  in  the  parish 
of  Gk>ldcliff,  and  was  wholly  withm  the 
level.  The  facts  of  this  case  were  not 
materially  different  from  the  facts  of  the 
preceding  case  except  in  the  following 
respects:  The  buildings  of  the  farm  were 
situated  upon  a  hill  and  were  free  from 
floods^  but  the  remainder  of  the  land 
occupied  by  the  respondent  would  be  liable 
jto  inundation  if  there  were  defects  in  the 
sea-walls  maintained  by  the  commissioners. 
The  fatm  was  not  protected  by  the  gout  or 
sluice  known  as  Fisher's  Gout,  or  by  many 
other  works  maintained  by  the  commis- 
sioners. 

The  Parochial  Assessments  Act,  1836 
(6  &  7  Will.  4,  c.  96),  provides  : 

Section  1.—"  No  rate  for  the  relief  of  the 
poor  in  England  and  Wales  shall  be  allowed 
by  any  justices,  or  be  of  any  force,  which 
shall  not  be  made  upon  an  estimate  of  the 
net  annual  value  of  the  several  heredita- 
ments rated  thereunto ;  that  is  to  say,  of  the 
rent  at  which  the  same  might  reasonably  be 
expected  to  let  from  year  to  year,  free  of  all 
usual  tenant's  rates  and  taxes,  and  tithe 
commutation  rentcharge,  if  any,  and  deduct- 
ing therefrom  the  probable  average  annual 
cost  of  the  repairs,  insurance,  and  other 
expenses,  if  any,  necessary  to  maintain 
them  in  a  state  to  command  such  rent: 
provided  always  that  nothing  herein  con- 
tained shall  be  construed  to  alter  or  affect 
the  principles  or  different  relative  liabilities, 
if  any,  according  to  which  different  kinds  ot 
hereditaments  are  now  by  law  rateable." 
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The  object  of  the  Caldicot  and  Wentlooge 
Level  Act.  1884,  was  stated  in  the  second 
recital  as  follows : 

**  And  whereas  various  sea-walls  and 
other  defences  and  works  in  the  level  are 
repairable  by  the  owners  of  lands  therein 
by  reason  of  frontage  to  the  sea  ownership 
prescription  custom  tenure  covenant  or 
otherwise  but  by  reason  of  neglect  or  want 
of  unity  of  action  and  other  causes  the  said 
repairs  are  insufficiently  or  improperly 
executed  whereby  the  productive  power  of 
the  soil  is  reduced  and  the  security  of  the 
level  in  some  cases  endangered  and  it  is 
expedient  that  the  commissioners  be  author- 
ised to  require  the  owners  liable  to  execute 
such  repairs  to  commute  such  their  liability 
to  the  intent  that  the  commissioners  them- 
selves should  be  enabled  to  provide  for  the 
execution  of  and  to  execute  the  necessary 
repairs  and  to  make  such  new  and  additional 
works  as  they  mav  from  time  to  time  deem 
expedient  for  the  better  protection  and  for 
the  improvement  of  the  drainage  of  the 
level." 

The  material  sections  of  the  Act  were  as 
follows : 

"6.  The  commissioners  may  by  notice 
in  writing  from  time  to  time  require  every 
owner  of  lands  within  the  level  to  commute 
the  liabilities  attaching  to  such  lands  to 
construct  repair  maintain  or  do  any  works 
within  their  jurisdiction. 

"  7  (1)  Any  commutation  so  made  shall  be 
in  consideration  of  the  payment  of  an 
annual  rentcharge  issuing  out  of  and  charged 
upon  the  lands  in  respect  of  which  the 
liability  attaches. 

'*(2)  The  amount  of  every  such  annual 
rentcharge  as  stated  in  the  notice  to  com- 
mute shall  be  such  sum  as  the  commissioners 
shall  by  the  advice  of  a  competent  valuer 
determine  to  represent  the  annual  liability 
of  such  owner  in  respect  of  such  lands." 

The  Divisional  Court  held,  upon  the 
authority  of  B.  v.  Inhabitants  of  Vange 
{18Ji2\  3  Q.  B.  242,  that  the  amount  of  the 
rentcharges  in  question  ought  not  to  be 
deducted  as  an  expense  necessary  to  main- 
tain the  property  m  a  state  to  command  the 
rent  thereof,  and  they  accordingly  allowed 
the  appeal.  The  respondents  Stead  and 
Green  appealed. 

Macnwrran^  E.C..  and  Bomnquet^  for 
Stead  and  Green.— Tne  rentcharges  payable 
under  the  special  Act  represent  the  pre- 
sumptive liability  under  which  Eton  College 
formerly  were  to  repair  the  sea-walls  and 
other  defences.    They  are  charges  incurred 
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for  the  benefit  of  all  the  low-lying  lands  of 
the  level,  including  the  lands  of  the  college. 
To  enable  the  farms  in  question  to  command 
a  rent  as  agricultural  land  it  is  necessary  to 
protect  them  from  the  inroads  of  the  sea  and 
to  incur  these  expenses  for  that  purpose. 
Hierefore  in  assessing  the  rateable  value  of 
the  lands  these  expenses  ought  to  be 
deducted.  It  is  saicT  on  the  authority  of 
B.  V.  Inhabitants  of  Vange^  supra,  that, 


because  the  charges  are  incurred  for  the 
benefit  of  other  lands  as  well,  therefore  no 
deduction  ought  to  be  allowed,  but  that 
case  is  not  an  authoritv  for  that  proposition 
and  it  is  not  a  satisfactory  decision.  In 
that  case  the  ratio  decidendi  turned  on  the 
question  whether  there  was  any  beneficial 
occupation  of  the  land,  not  whether  the 
expenses  which  the  occupier  sought  to  have 
deducted  benefited  other  lands  also,  and. 
putting  aside  that  question,  it  is  well  settled 
that  the  expenses  of  maintaining  a  sea-wall 
for  the  i)rotection  of  land  ought  to  be 
deducted  in  ascertaining  the  ratable  value 
(B.  V.  Hall-Dare  (I864)  5  B.  &  S.  785).  even 
thoujgh  it  is  made  chargeable  by  the  Act  of 
Parliament  on  the  landlord  (J^.  v.  Gains- 
bor(yaqk  Union  {1871\  36  J.  P.  534 ;  L.  R. 
7  O.  B.  64 ;  R.  v.  Smith  {1885)  50  J.  P. 
215;.  The  standard  of  value  adopted  by 
the  Parochial  Assessments  Act,  1836,  is 
the  vsdue  of  the  land  to  the  owner  on 
a  certain  footing  whether  it  is  occupied 
by  him  or  let  to  a  tenant  {R.  v.  Wells 
(1867),  31  J.  P.  697;  L.  R.  2  Q.  B. 
542).  If  the  full  sura  allowed  by  quarter 
sessions  ought  not  to  be  deducted  because 
the  rentcharges  enure  for  the  benefit  of  all 
the  lands  in  the  level,  whether  charged  or 
not,  at  least  that  proportion  which  is  attri- 
butable to  the  protection  of  these  particular 
farms  on  an  average  distribution  ought  to 
be  deducted.  [Ryae.—ThAt  point  was  not 
raised  by  the  case  and  is  not  open  to  the 
appellants.]  [Cozens-Haedy,  M.R.— We 
l£ink  that  the  point  is  not  now  open.] 
Even  if  the  whole  ex})ense  has  to  be  borne 
by  a  particular  farm  it  is  still  necessary  to 
maintain  that  farm  in  a  state  to  command 
the  rent  because  it  has  to  be  incurred  to 
protect  the  farm  from  the  incursions  of  the 
sea,  and  it  ought  to  be  deducted  notwith- 
standing that  the  expense  may  also  benefit 
other  farms.  [They  also  referred  to  R,  v. 
Scukoates  Overseers  {1810\  12  East,  40.] 

Walter  Ryde  and  Comer,  for  the 
union. — This  rentcharge  ought  not  to  be 
deducted  in  assessing  the  rateable  value  of 
the  lands  in  question  in  this  case.    The 
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rentcharge  created  by  the  Act  of  1884  is  a 
new  charge  diiSering  in  its  nature  from  the 
pre-existing  liability,  for  it  is  a  perpetual 
rentcharge  payable  without  reference  to  Uie 
actual  cost  of  protecting  the  lands  and 
whether  they  require  protection  or  not. 
The  criterion  is  what  is  the  nature  of  the 
charge  at  the  present  time,  not  what  was 
the  object  for  which  it  was  originally  in- 
stituted. Further,  this  is  a  charge  imposed 
upon  the  landlord  for  the  benefit  of  aO  the 
lands  in  the  level,  although  some  of  the 
lands  at  the  time  when  the  charge  was 
created  were  under  no  liability  to  maintain 
the  sea-wall  and  other  defences,  and  are  not 
now  subject  to  the  charge.  Therefore  this 
charge  cannot  be  treated  as  an  exx)ense 
necessary  to  maintain  the  lands  charged  in 
a  state  to  command  the  rent  within  the 
meaningof  the  Parochial  Assessments  Act, 
1836.  The  mere  fact  that  the  profits 
arising  from  the  occupation  of  land  are  im- 
pounded for  some  i)ublic  purpose  is  not  a 
ground  for  exempting  the  occupier  from 
liability  {Mersey  Docks  Trustees  v.  Cameron 
{1866),  29  J.  P.  483  ;  11  H.  L.  Gas.  443, 507). 
This  case  falls  within  the  principle  of  R.  v. 
Inhabitants  of  Vange,  supra,  [They  also 
referred  to  R,  v.  Totoer  Hamlets  Commis- 
sioners (18^),  9  B.  &  C.  617  ;  Blyth  Har- 
bour Commissioners  v.  Newsham  Overseers 
{1894),  58  J.  P.  575 ;  59  J.  P.  4 ;  [1894]  2  Q.  B. 
293,  675 ;  R,  v.  Inhabitants  of  Sherford 
{1867),  31  J.  P.  629  ;  L.  R.  2  O.  B.  603 ; 
Dean  and  Chapter  of  St  Asaph  v.  Llan- 
rhaiadr  -  yn  -  Mochnant  Overseers  {1897), 
61  J.  P.  213 ;  [1897]  1  Q.  B.  511 ;  Waddle  v. 
Sunderland  Unum  (1906),  71  J.  P.  1; 
[19061  2  K.  B.  899 ;  iS.  v.  Adames  {18S^ 
4  B.  <K  Ad.  61 ;  London  County  Council  v. 
Erith  Overseers  (1893),  57  J.  P.  821  ;  [1893] 
A.  C.  562.] 

Macmorran,  K.C.,  replied. 

Cur,  adv.  vulU 

May  13. 

Ck)ZENS-HASDT,  M.R.— -This  appeal  raises 
the  question  whether  a  deduction  of  a 
certain  rentcharge  ought  to  made  from  the 
gross  rateable  value  of  the  appellant's 
land  in  a  level  under  the  jurisdiction  of 
certain  commissioners  of  sewers.  I  am 
dealing  now  with  Green's  case.  The  appel- 
lant is  tenant  of  a  farm  belonging  to 
Eton  College.  The  buildings  of  the  farm 
are  situate  upon  a  hill  and  are  free  from 
floods,  but  the  rest  of  the  farm  would  be 
liable  to  inundation  if  it  were  not  protected 
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by  tlie  sea-walls  and  other  defences.  The 
level  extends  for  many  miles,  and  consider- 
able jyarts  of  the  land  within  the  level  were 
notp  m  1884,  subject  to  any  legal  liability  to 
maintain  and  repair  any  portion  of  the  sea- 
wall, the  whole  ourden  resting  upon  other 
lands  within  the  level.  The  origin  of  this 
unequal  distribution  of  the  burden  is  not 
known.  The  appellant's  farm  is  not  free 
from  this  liability.  In  1884  the  Caldicot 
and  Wentlooge  Level  Act  was  passed,  the 
main  object  of  which  suflScientiy  appears 
by  the  second  recital.  [His  lordship  read 
it]  Under  the  powers  conferred  by  clauses  6 
and  7  of  this  Act,  Eton  College  were  re- 
quired to  commute  the  liabilities  attaching 
to  their  lands  in  consideration  of  the  pay- 
ment of  an  annual  rentcharge  issuing  out  of 
and  charged  upon  the  lands  in  respect  of 
which  the  liability  attached.  The  appellant 
contends  that  he  is  entitled  to  a  deduction 
of  the  full  amount  of  the  apportioned  rent- 
charge  issuing  out  of  his  farm  as  a  proper 
deduction  under  the  Parochial  Assessments 
Act,  1836,  as  being  a  deduction  necessary  to 
maintain  the  farm  in  a  state  to  command 
the  rent.  The  Divisional  Court  held  that 
the  rentcharge  ought  not  to  be  deducted, 
mainly  on  the  ground  that  the  sum  in  ques- 
tion was  not  paid  solely  for  the  benefit  of 
this  particular  farm.  In  my  opinion  this 
decision  was  correct,  although  I  rather 
prefer  to  arrive  at  the  same  conclusion  by 
a  different  route.  It  was  assumed  in  argu- 
ment by  both  sides  that  originally  all  the 
land  in  the  level  subject  to  the  penl  of  in- 
undation must  have  been  liable  to  contri- 
bute to  maintain  the  sea-wall  and  works. 
The  appellant's  farm  would  have  to  bear 
its  rateable  share,  and  no  more,  but  under 
circumstances  which  cannot  now  be  ex- 
plained, part  of  the  burden  which  originally 
rested  on  the  lands  of  other  people  has  been 
shifted  on  to  the  appellant's  land.  This 
may  have  been  due  to  some  pecuniary  bar- 
gain, but  the  result  is  that  the  appellant's 
farm  now  bears  more  than  its  snare.  It 
seems  to  me  that,  to  the  extent  of  this  addi- 
tion to  its  i)roper  share,  the  rentcharge  does 
not  in  principle  differ  from  a  mortgage 
created  oy  a  landowner,  in  respect  of 
which  it  is  clear  that  no  deduction  can  be 
allowed.  In  the  course  of  the  argument  we 
expressed  the  view  that  it  is  not  open  to  us 
on  this  appeal  to  consider  any  question 
except  the  right  to  deduct  the  entire  appor- 
tioned rentcharge.  Our  decision  will  leave 
open  the  Question  whether  any  other  sum 
ought  to  DO  allowed  by  way  of  deduction. 
On  this  ground  I  think  the  appeal  fails. 


71  J.  P.  968. 

There  is  another  point  to  which  I  desire  to 
refer.  The  rentcnarge  created  under  the 
powers  of  the  Act  of  1884  is  a  perpetual 
rentcharge,  and  will  be  payable  to  the  com- 
missioners without  any  reference  to  the 
actual  cost  of  protecting  this  farm  or  the 
level  as  a  whole  from  the  peril  of  inunda- 
tion. It  is  a  charge  differing  in  kind  from 
the  old  liability,  and,  although  it  is  not 
necessary  for  the  purposes  of  this  appeal  to 
express  a  positive  opinion,  I  feel  a  difficulty 
in  saying  that  it  is  an  expense  necessary  to 
maintain  the  farm  in  a  state  to  command 
its  rent.  So  far  I  have  been  dealing  with 
Green's  case,  but  my  judgment  also  applies 
to  Stead's  case. 

Vauohan  Williams,  L. J.— In  this  case, 
in  which,  in  my  opinion,  we  have  insufficient 
materials  in  the  special  case  itself,  I  regret 
to  say  that  I  have  arrived  at  a  different 
conclusion  from  that  at  which  mv  learned 
brothers  have  arrived,  and  I  feel  bound  to 
state  the  reasons  why  I  have  come  to  a 
different  conclusion.  I  agree  with  the  Lord 
Chief  Justice  that  it  cannot  be  disputed 
but  that  if  this  were  an  ordinary  case  of  a 
tax  paid  to  keep  up  a  bank  around  this  par- 
ticular hereditament,  or  this  and  a  number 
of  other  hereditaments,  if  there  was  a 
proper  apportionment,  the  rentcharge  would 
be  a  proper  deduction,  and  that  the  fact 
that  tne  rates  made  by  the  commissioners 
are  charged  on  the  owners  makes  no  dif- 
ference, assuming  it  to  be  an  expense 
necessary  to  maintain  the  premises  in  a 
condition  to  command  the  rent.  The  rate 
made  by  the  commissioners  would  in  such 
case  clearly  be  a  deduction  within  the 
Parochial  Assessments  Act,  1836,  s.  1,  as 
an  expense  necessary  to  maintain  the  pre- 
mises in  a  state  to  command  the  rent  which 
the  hypothetical  tenant  might  reasonably 
be  expected  to  pay.  The  Lord  Chief 
Justice  goes  on  to  say  that  the  fact  that 
the  rentcharges  are  paid  in  respect  of 
expenses  incurred  for  a  number  of  other 
properties  within  the  same  area  which  are 
benefited  by  the  banks,  and  that  the  rent- 
charges  do  not  bear  a  rateable  proportion 
by  acre  over  all  Uie  lands  which  are  bene- 
fited, but  that  some  of  the  benefited  lands 
do  not  pay  at  all,  and  that  the  rentchar^ 
had  become  specific  chief  rents  commuting 
certain  liabilities  which  existed  at  the  time 
the  Act  of  1884  wns  passed,  prevents  these 
rentcharges  paid  to  meet  an  expense  which 
benefits  or  protects  other  property  being 
allowed  as  a  specific  deduction  from  the  gross 
estimated  value  of  Moorbarn  Farm.  I  cannot 
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ooQvinoe  myself  that  this  conclusion  of 
Alvbrstone,  L.C.J.,  is  right.  It  does  not 
seem  to  me  that  the  fact  that  this  sea-wall, 
without  which  the  whole  of  the  Moorbarn 
Farm  would  be  liable  to  inundation,  also 
benefits  or  protects  other  lands  in  respect 
of  which  no  contribution  is  made  for  the 
expenses  of  maintaining  the  sea-wall,  pre- 
vents the  whole  of  the  rate  charged  on 
Moorbarn  Farm  being  an  expense  necessary 
to  maintain  the  hereditament  in  a  state  to 
command  the  hypothetical  rent^  even  though 
the  rentcharge  was  in  fact  paid  and  borne 
wholly  by  Eton  College  as  owners  of  the 
property,  and  was  in  no  part  borne  by  the 
tenant  Stead,  and  the  rentcharges  were  not, 
nor  was  any  ijart  thereof,  expended  specifi- 
cally upon  or  in  respect  of  Stead's  farm,  but 
were  expended  in  maintaining  the  searwalls, 
reens  and  drainage  works  throughout  the 
level  generally,  and  in  repayment  of  loans 
created  under  the  authori^  of  s.  27  of  the 
Caldicot  and  Wentlooge  Level  Act,  1884. 
The  fact  remains  that  the  drainage  works 
could  not  have  been  maintained  without 
the  rentcharge  imposed  by  the  Act,  and 
that  without  these  works  the  farm  would 
have  been  diminished  in  value.  The  recitals 
in  the  Act  of  1884  throw  much  light  on  the 
nature  of  the  rentcharge  levied  under  it  by 
the  commissioners.  The  second  recital  is 
this.  [His  lordship  read  it.]  There  is 
no  intention  to  alter  the  character 
of  ^  the  liability  or  its  incidence  or  the 
oWect  The  Act  simply  commutes,  in  con- 
sideration of  the  payment  of  an  annual 
rentcharge.  the  liability  of  the  owners  liable 
to  repair  the  sea-walls  and  other  defences 
and  works  repairable  by  owners  of  lands 
within  the  levels  of  Caldicot  and  Wentlooge 
by  reason  of  frontage  to  the  sea,  ownership, 
prescription,  custom,  tenure,  covenant,  or 
otherwise,  and  gives  the  commissioners  the 
right  to  collect  the  commuted  charges  and 
throws  on  them  the  duty  of  repair,  which 
from  want  of  unity  of  action  by  the  owners 
liable  to  repair  had  come  to  be  ill-performed. 
I  do  not  think  that  the  fact  that  the  rent- 
charge  under  the  Act  is  pavable  irrespective 
of  whether  the  farm  needed  protection  or 
not  in  any  wav  alters  the  nature  of  the 
liability  from  what  it  was  before  the  Act 
The  Act  is  passed  merely  to  secure  that  the 
repairs,  which  had  come  to  be  inefficiently 
done  by  reason  of  neglect  and  want  of  unity 
of  action  of  the  owners  liable  to  repair  the 
sea-wall  and  defences,  should  be  efficiently 
carried  out.  The  co-operation  secured  by 
the  execution  of  the  necessary  works  and 
repairs  by  commissioners  who  are  empowered 
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by  statute  to  require  owners  liable  to  con- 
strucl^  repair,  maintain  and  do  works  within 
their  jurisdiction  to  commute  their  liability 
by  the  payment  of  an  annual  rentcharae 
issuing  out  of  and  charged  upon  the  lands 
in  resi)ect  of  which  the  Imbilitv  attaches,  in 
my  opinion,  was  not  intended  in  any  way 
to  alter  the  character  of  the  original  liability, 
even  though  the  power  to  borrow  money  on 
the  security  of  the  rentcharges  might  involve 
the  payment  of  the  rentcharge  by  an  owner 
whose  land,  in  consequence  of  the  recession 
of  the  sea  or  some  other  cause,  had  ceased 
to  require  protection.  Lord  Alvbrstone, 
however,  does  not  seem  to  me  to  base  his 
judgment  upon  anv  change  in  the  nature  of 
the  liabilitv.  He  bases  his  iudgment,  as  I 
understand,  upon  the  fact  that  these  rent- 
charges  are  paid  in  respect  of  expenses 
incurred  for  a  number  of  other  properties 
within  the  same  area  which  are  benefited  bv 
these  banks,  and  that  there  are  lands  whicn 
are  benefited  and  do  not  pay  at  alL  The  view 
of  the  Lord  Chief  Justice  is  that  these  facts 
on  the  decided  cases,  and  in  particular  the 
case  of  B.  v.  Inhabitants  of  Yangcy  nipra, 
negative  the  claim  of  the  owner  of  this 
land  to  deduct  this  rentcharge  as  a  whole  in 
the  assessment  of  the  rateable  value  of  the 
land  in  a  case  where  the  commuted  rate  is 
paid  to  maintain  works  which  protect  from 
inundation,  not  only  the  land  which  bears 
the  tax,  but  also  land  which  makes  no  con- 
tribution towards  the  expense  of  main- 
tenance. I  will  examine  those  cases.  JS.  v. 
Inkalntants  of  Vange^supra^  is,  as  the  Lord 
Chief  Justice  says,  not  a  verv  satisfactory 
case.  It  was  a  special  case,  and  the  question 
for  the  opinion  of  the  court  was  whether  the 
sum  assessed  upon  and  paid  by  the  appellant 
ought  to  be  deducted  from  the  assumed  gross 
rental  in  estimating  the  annual  or  rateable 
value  of  the  farm  in  assessing  the  appellant 
to  the  poor  rate.  It  was  a  question  whether 
the  whole  sum  could  be  deducted,  not  a 
part.  The  quarter  sessions,  subject  to  a 
case  for  the  opinion  of  the  court,  made  the 
deduction,  wnich,  as  the  amount  assessed 
by  the  commissioners  for  sewers  rate  was 
equal  to  the  rack-rent  or  full  value  of  the 
farm  and  land,  left  the  hereditament  of  no 
rateable  value.  In  support  of  the  order  of 
sessions  it  was  argued,  (I)  that  the  deduc- 
tion was  righl^  (2)  that  there  was  no  bene- 
ficial occupation.  On  the  other  side,  Mr. 
Erie  argued  that,  as  the  owner  or  occupier. 
Mr.  Hilton,  owned  the  farm  as  assignee  of 
one  Cropenburgh,  who  paid  nothing  for  the 
purchase  of  the  farm,  but  had  it  convej^ed 
to  him   in   consideration   of    maintaining 
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the   wall   for   ever   and  keeping  all   the 

S^and  in  Canvey  Island  free  from  inun- 
tion,  the  case  did  not  differ  from  a  case 
in  which  the  owner  purchased  land  with  its 
benefits  snbject  to  an  incumbrance.  Lord 
Denman,  in  delivering  the  judgment  of  the 
court  that  the  £123,  the  sum  collected  by 
the  commissioners,  ought  not  to  be  deducted 
from  the  gross  rental  in  assessing  the 
rateable  value,  based  his  decision  chiefly  on 
the  question  whether  the  circumstances 
negatived  beneficial  occupation,  holding  that 
thev  did  not ;  and  did  not  expressly  deal 
with  the  question  of  the  effect  on  the  right 
of  deduction  of  the  fact  that  the  sum  col- 
lected by  the  commissioners  went  to  main- 
tain a  sea-wall  which  benefited  other  lands 
which  did  not  contribute  by  protecting 
them  from  inundation.    It  is  true  that  the 

Soint  was  not  discussed,  or  at  all  events  not 
ecided  in  that  case,  that  quite  indepen- 
dently of  the  fact  that  the  estate  had  been 
conveyed  in  consideration  that  the  purchaser 
should  indemnify  the  vendors  against  all 
liability  in  respect  of  sea-walls,  and  for  no 
other  price  or  condition,  the  occupier  could 
not  deduct  the  whole  cost  of  maintenance 
of  the  sea-wall,  because  there  were  many 
lands  within  the  level  which  were  benefited 
by  the  sea-wall,  but  bore  no  part  of  the 
expense.  It  is  on  this  point  that  I  under- 
stand the  decision  of  the  King's  Bench 
Division  to  be  based.  I  think  that  the  true 
meaning  of  the  judgment  is  well  set  out  by 
Cave  and  Wills,  JJ.,  in  E.  v.  Smith,  supra. 
The  difference  between  £.  v.  Inhabitants  of 
Fan^«  and  the  present  case  is  that  in  R.  v. 
iTihoMtants  of  Vange  the  owner  had 
obtained  the  conveyance  of  the  property  in 
consideration  of  his  undertaking  at  nis  own 
proper  cost  to  maintain  the  wall  necessary 
to  prevent  inundations  from  the  river,  and 
had  paid  nothing  else  for  the  purchase.  He 
had  m  effect  taken  the  land  with  its  benefits 
subject  to  an  incumbrance ;  whereas  in  the 
present  case  it  appears  from  paragraph  12 
of  the  special  case,  that  before  the  passing 
of  the  Caldicot  and  Wentlooge  Level  Act. 
1884,  some  of  the  lands  within  the  level  haa 
become  exemnt  from  rentcharges  and 
liability,  and  this  fact  was  due  to  those 
lands  having,  prior  to  the  passing  of  that 
Act,  been  disposed  of  by  the  then  owners. 
free  and  discharged  from  and  indemnified 
against  all  liability  to  pay  or  contribute 
towards  the  cost  of  making  or  repairing 
sea-walls  or  other  defences  and  works  for 
the  protection  and  drainage  of  the  level. 
The  lands  within  the  level  which  were  not 
subject  to  any  such  rentcharge  or  liability. 
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and  in  respect  of  which  no  contribution  was 
made  towards  the  expenditure  incurred  by 
the  commissioners  in  repairing  and  main- 
taining the  sea-walls  and  reens  and  draina^ 
of  the  level,  were  benefited  by  the  said 
expenditure  equally  with  and  to  the  same 
extent  as  other  lands  within  the  level  which 
were  subject  to  rentcharges.  The  sea-walls 
maintained  by  the  commissioners  out  of  the 
said  rentcharges  extended  from  eighteen  to 
twenty  miles  in  length.  There  is  nothing 
in  the  special  case  to  show  how  the  liability 
of  the  owners  of  Moorbarn  Farm  to  repair 
sea-walls  arose,  whether  by  reason  of 
frontage  to  the  sea,  ownership,  prescription, 
custom,  tenure,  or  covenant,  or  otherwise. 
It  may  have  been  by  reason  of  frontage, 
ownership  of  the  wall,  or  any  of  the  grounds 
mentioned ;  and  there  is  nothing  to  show 
that  the  respondents  ever  owned  or  disposed 
of  the  lands  which  were  disposed  of,  freed 
and  discharged  from  all  liability  to  pay  or 
contribute  towards  the  cost  of  making  or 
repairing  sea-walls  and  other  defences  for 
the  protection  and  drainage  of  the  level. 
The  owners,  who  in  fact  disposed  of  land 
freed  and  discharged  from  all  liability  to 
pay  or  contribute  towards  the  costs  of 
making  or  repairing  the  sea-walls,  may  have 
got  an  enhanced  price,  but,  even  if  they  did, 
this  would  not  have  bound  the  commis- 
sioners prior  to  1884.  They  could  have 
enforced  the  liabilitjr  to  contribute  of  the 
benefited  lands,  notwithstanding  the  private 
arrangement.  It  is  a  case  in  which  all  one 
can  say  is  that  it  is  agreed  by  the  parties 
that  the  exemption  of  the  particular  lands 
from  liability  was  due  to  the  owners,  who- 
ever thev  were,  having  disposed  of  them 
freed  and  discharged  from  and  indemnified 
against  all  liability  to  pay  or  contribute 
towards  the  cost  of  making  and  repairing 
sea-walls,  etc.  It  does  not  seem  to  me  that 
Eton  College,  as  owners  of  Moorbarn 
Farm,  have  been  found  by  the  case  to 
be  the  persons  who  disposed  of  the  land, 
freed  and  discharged  from  and  indemnified 
against  all  liability  to  pay  or  contribute, 
and  the  case,  therefore,  \a  simply  one  in 
which  some  owners  of  land  previously  liable 
to  contribute  disposed  of  them  freed  from 
contribution,  xne  mere  fact  that  some 
lands  which  take  a  benefit^  and  are  therefore 
liable  to  assessment  by  tne  commissioners 
of  sewers,  became  exempt  prior  to  the 
passing  of  the  special  Act  of  1884,  is  not  in 
my  judgment  sufficient  to  justify  the  con- 
clusion either  that  the  liability  in  respect 
of  Moorbarn  Farm  is  a  liability  voluntarily 
assumed  by  the  owners,  or  that  in  every 
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case  in  which  some  lands  in  the  level  are 
exempt  a  deduction  must  be  made  from  the 
sum  of  the  commuted  liability  before  the 
amount  thereof  can  be  deducted  from  the 
gross  value  of  the  land  for  the  pur^jose  of 
poor  rate  assessment.  In  truth,  it  not 
infrequently  happens,  as  appears  from 
Coniyns'  Di^st,  tnat  lands  benefited  escape 
assessment  by  the  commissioners  under  a 
commission  issued  by  the  Crown.  In  the 
present  case  the  commuted  liability,  in  the 
shape  of  an  annual  rentcharge,  is  the  con- 
tribution of  these  lands  towards  works 
which  could  not  have  been  maintained  but 
for  the  contributions  charged  on  the  lands, 
and  without  these  works  Moorbarn  Farm 
would  have  been  inundated  and  diminished 
in  value.  In  my  iud^ent  there  would 
have  been  no  difficulty  m  this  case  but  for 
the  statements  in  paragraph  12  of  the 
special  case  as  to  how  some  of  the  lands 
within  the  level  came  to  be  exempt,  and,  as 
I  have  already  stated,  I  do  not  think  the 
vague  statements  in  that  paragraph  are 
sufficient  to  debar  the  occupiers  of  Moor- 
barn Farm  from  deducting  the  amount  of  the 
rentcharffe  from  the  gross  estimated  value. 
I  think  that  this  case  ought  to  be  sent  back 
to  quarter  sessions  to  get  some  clearer  state- 
ment of  how  some  lands  came  to  be  exemp- 
ted ;  but  if  this  is  not  desired  by  the  parties 
then  a  question  of  onus  and  shifting  of 
proof  seems  to  me  to  arise.  As  soon  as  the 
fwaa  estimated  value  has  been  arrived  at. 
It  seems  to  me  that  the  onus  is  on  the 
occupier  to  prove  the  deduction  he  claims. 
The  occupier  must  be  taken  to  have  proved 
the  facts  stated  in  the  special  case,  including 
the  fact  that  the  land  in  question  is  subject 
to  a  rentcharge  for  the  maintenance  of  a 
sea-wall,  without  which  his  land  would  be 
inundated  with  water  and  diminished  in 
value.  Thereupon  I  think  that  the  onus 
would  shift  to  the  rating  authority,  who 
would  have  to  prove  the  facts  negativing 
the  prima  facie  right  of  deduction  by  reason 
of  the  expenditure  by  the  occupier  for  the 
maintenance  of  the  wall.  If  the  rating 
authority  do  not  establish  such  facts,  and 
the  case  is  not  sent  back  to  sessions  to  find 
further  and  clearer  facts,  I  think  that,  as 
the  rating  authority  have  not  satisfied  the 
onus  thrown  on  them,  this  appeal  ought  to 
be  allowed.  It  is  quite  consistent  with 
paragraph  12  that  these  lands,  which  now 
are  freed  and  discharged  from  contribution 
by  reason  of  having  been  disposed  of  by 
the  then  owners,  were  disposed  of  by  the 
owners  of  lands  other  than  Moorbarn  Farm, 
and  would  have  continued  liable  to  contri- 
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bute  to  the  cost  of  maintenance  but  for  the 
bargain  made  when  the  lands  were  disposed 
of,  which  bargain^  however,  did  not  in  law 
bind  the  commissioners  for  the  time  being 
or  their  successors.  It  may  be  that  the 
lands  disposed  of  free  and  discharged  of 
contribution  were  part  of  the  same  estate 
as  that  of  which  Moorbarn  Farm  was  a 
part,  but  paragraph  12  does  not  say  so. 

Buckley,  L.J.— The  question  in  this  case 
is  as  to  the  rateable  value  of  certain  farms 
and  lands  situate  in  the  levels  of  the 
hundreds  of  Caldicot  and  Wentlooge,  in 
the  county  of  Monmouth.  These  and  other 
lands  in  the  level  are  protected  from  inun- 
dation of  the  sea  b^  sea-walls  and  defences. 
The  lands  in  Question  in  Green's  case,  which 
are  called  Hill  Farm,  have  been  ass^sed  at 
£189  gross  and  £160  10s.  rateable  value, 
and  the  question  is  as  to  deduction  from 
the  last-mentioned  sum  in  respect  of  the 
rentcharges  present]  v  mentioned.  The  lands 
in  question  in  Stead  s  case  are  other  similar 
lands  ;  I  need  not  go  into  detail  with  regard 
to  them.  For  the  purposes  of  the  judgment 
I  will  deal  with  Green's  case.  Hill  Farm, 
together  with  other  property  situate  within 
the  level,  also  belonging  to  Eton  College,  is 
subject  to  annual  rentcharges  amounting  to 
£280  8«.  7rf.,  payable  annually  in  respect  of 
the  provision  and  maintenance  by  the  com- 
missioners under  the  Caldicot  and  Went- 
looge Level  Act,  1884,  of  the  sea-walls  in 
the  level  and  of  the  rcens  and  draini^  of 
the  lands  in  the  level.  The  appellant's 
contention  is  that  this  £280  68.  la.,  or  an 
apportioned  part  of  that  sum,  attributing 
the  amount  rateablv  to  these  lands  and  the 
other  lands  charged  therewith  (which  I  will 
call  the  apportioned  rentcharge)  ought  to 
bo  deducted  from  the  £160  105.  m  arriving 
at  the  rateable  value.  He  desired  also  to 
argue  this  further  point :  The  sea-walls 
and  defences  in  question  protect  not  only 
the  lands  which  are  subject  to  the  rent- 
charge,  but  also  other  lands  which  are  not 
subiect  thereto,  and  which  contribute 
nothing  to  the  maintenance  of  the  sea- 
walls and  defences,  and  the  appellant 
desired  further  to  ar^ue  that,  if  he  was  not 
entitled  to  a  deduction  of  the  apportioned 
rentcharge,  he  was,  at  least,  entitled  to  the 
Reduction  of  so  much  of  the  apportioned 
rentcharge  as  would  be  arrived  at  by  attri- 
buting the  apportioned  rentcharge  rateably 
by  acreage  to  these  lands  and  to  the  other 
lands  protected  b^  the  sea-walls.  The  latter 
contention,  I  think,  is  not  open  to  him 
upon  the  case  as  stated.    The  only  ques- 
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tion,  therefore,  for  decision  is  whether  he  is 
entitled  to  a  deduction  of  the  apportioned 
rentcharge  arrived  at  by  attributing  the 
£280  8s.  7d.  rateably  to  these  lands  and 
the  other  lands  charsed.  The  rentcharae 
was  created  under  the  Act  of  1884.  Its 
amount  is  such  sum  as  represents  the 
annua]  liability  of  the  owner  in  respect  of 
the  lands  at  the  time  when  the  Act  was 
passed  (see  s.  7  (2) ).  Mr.  Byde  pressed  us 
with  an  argument  that  this  statutory  rent- 
charge  is  not  a  reproduction  in  a  new  form 
of  a  previously  existing  liability,  but  is  a  new 
charge  arising  under  the  statute,  payable 
perpetually,  whether  the  protection  of  the 
sea-wall  is  hereafter  reouired  or  not.  He 
relied  upon  Blyth  Harbour  Commis- 
sioners  v.  Newsham^  suprOf  in  support  of 
that  contention.  In  my  opinion,  the  statu- 
tory charge  is  not  a  new  charge,  but  is, 
upon  the  language  of  the  Act  of  1884  (see 
8j9.  6,  7),  a  commutation  of  a  then  existing 
liability  by  charging  upon  the  lands  an 
annual  sum  representing  such  annual 
liability.  The  Blyth  Harbour  Case,  when 
examined,  comes  only  to  this,  that  in  the 
hands  of  Sir  Matthew  White  Ridley,  the 
soil  of  the  harbour  and  the  tolls  being 
vested  in  one  owner,  the  existence  of  the 
latter  enhanced  the  value  of  the  former; 
but  that  when  under  the  statute  the  tolls 
were  severed  from  the  soil  and  became 
tolls  in  gross  they  no  longer  enhanced  the 
value  of  any  land  so  as  to  add  to  or  increase 
its  rateable  value ;  that  the  existence  of 
the  quays— which  were,  of  course,  rateable— 
did  but  stimulate  or  tend  to  increase  tolls 
payable,  not  in  respect  of  the  quays,  but  in 
respect  of  the  haroour,  and  that,  although 
botn  the  tolls  and  the  quays  were  vested  m 
the  harbour  commissioners,  yet  the  soil  of 
the  harbour  was  not,  and  the  tolls  were 
therefore  vested  in  them  as  a  separate  pro- 
perty in  gross,  and  were  consequently  not 
rateable  themselves  j  and  that,  inasmuch  as 
they  were  not  paid  m  respect  of  the  quays, 
they  did  not  increase  the  rateable  value  of 
the  quays.  The  facts  in  the  present  case 
are  not  similar.  I  reject  the  argument 
that  the  rentcharges  are  to  be  disregarded 
because  they  are  new  charges  created  by 
the  statute  and  that  they  are  therefore  not 
the  subject  of  deduction.  The  next  material 
fact  is  found  from  paragraphs  11  and  12  of 
the  case.  It  results  from  those  paragraphs 
that  the  charge  upon  those  lands  which  are 
charged  does  not  represent  the  apportioned 
expense  of  maintaining  the  sea-walls  attri- 
butable to  the  lands  protected  thereby.  The 
lands  which  at  the  date  of  the  statute  of 
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1884  were  charged  had,  by  some  contractual 
dealings  between  those  who  were  at  a 
previous  time  the  owners  of  the  lands 
charged  and  the  other  lands  protected, 
become  burdened  with,  not  only  their 
own  rateable  proportion  of  the  expense, 
but  also  with  the  rateable  proportion 
attributable  to  other  lands;  these  latter 
lands  having  been  disposed  of  upon  the 
terms  that  they  should  be  discharged  from 
and  indemnified  against  all  liability  to  con- 
tribute to  the  expenses.  By  way  of  illustra- 
tion, suppose  that  the  lands  now  charged 
with  the  £280  8«.  7c?.  would,  upon  a  rateskole 
distribution  of  the  expense  over  the  lands 
protected,  have  come  under  a  liability  to 
pay  £50  a  year,  leaving  a  balance  of  £230 
attributable  upon  a  rateable  distribution  of 
the  expense  to  the  other  lands  protected, 
the  fact  is  that  the  former  have  contractually 
been  brought  under  an  additional  annual 
liability  of  £230  to  the  indemnity  of  the 
latter.  This  differs  in  my  opinion  in  no 
respect  from  a  mortgage  or  incumbrance 
upon  the  lands  here  in  qu&stion,  and,  inas- 
much as  the  only  Question  before  us  for 
decision  is  whether  the  whole  of  the  appor- 
tioned rentcharge  is  to  be  deducted,  it  follows 
that  if  any  part  of  it  is  in  the  nature  of  a 
mortgage  or  incumbrance  that  question 
must  be  answered  in  the  negative.  In 
determining  rateable  value  the  question  is, 
not  what  is  the  net  annual  amount  which 
the  owner  or  occupier  can  put  into  his 
pocket  after  discharging  all  necessary  out^ 
goings,  but  what  is  the  rent  at  which  the 
same  might  reasonably  be  expected  to  let, 
deducting  therefrom  the  particular  items 
mentioned  in  s.  1  of  the  Parochial  Assess- 
ments Act,  1836.  It  is  immaterial  whether 
the  owner  enjoys  the  rent  or  is  subject  to  pay 
it  away  as  interest  to  mortgagees  or  to  devote 
it  to  public  purposes  (Mersey  Docks  v. 
Cameron^supra).  The  annual  sum  which  the 
incumbent  necessarily  pays  in  respect  of  the 
salary  of  a  curate  (H,  v.  Inhabitants  of 
Sherjordy  supra) ;  the  necessarv  expenses 
of  the  repair  of  the  chancel  {Dean  and 
Chapter  oj  St.  Asaph  v.  Lkmrhaiadr-yn- 
Moehnant  Overseers^  supra),  the  annual 
charge  imposed  on  licensed  premises  by 
8.  3  of  the  Licensing  Act.  1904  ( Waddle  v. 
Sunderland  Union,  supra),  although  neces- 
sarily payable  by  the  owner,  are  not  the 
subject  of  deduction  for  purposes  of  rating. 
The  decision  in  B.  v.  Inhabitants  of  Vange^ 
supra,  has  been  much  debated  before  us. 
Lord  Denman,  in  delivering  the  judgment 
of  the  court  in  that  case,  does  not  discuss  in 
any  way  the  question  whether,  upon  the 
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footing  of  benefit  to  the  appellant's  lands 
by  way  of  protection  from  inundation,  the 
whole  or  some  part  of  the  sam  of  £123 
collected  by  the  commissioners  would  be 
properly  the  subject  of  deduction  in  arriv- 
ing at  the  rateable  value.  He  discussed 
only  beneficial  occupation.  The  dominant 
sentence  of  the  judgment  is  this :  "  Again, 
suppose  that  instead  of  having  paid  nothing 
for  it,  and  taking  it  as  he  has  with  the  incum- 
brance, he  had  purchased  it  and  left  the 
whole  purchase-money  unpaid  but  secured 
by  mortgage  upon  the  property,  in  what 
respect  would  that  char^  have  differed 
from  the  present  1  Yet  m  the  case  lately 
supposed  he  surely  would  have  been  rate- 
able.'^  The  case  seems  to  me  to  be  no  more 
than  an  affirmance  of  the  proposition  that 
the  existence  of  an  incumorance  which  in- 
volves an  annusd  charge— ^say  for  interest — 
is  a  matter  not  relevant  in  the  determina- 
tion of  rateable  value.  Wills,  J.,  in  R,  v. 
Smithy  supruj  I  think,  so  understood  the 
case.  That  decision,  however,  although  not 
relevant,  in  my  judgment,  upon  the  ques- 
tion of  right  to  deduction  to  the  extent  to 
which  the  annual  sum  represents  the  pro- 
tection of  the  property,  is  directly  an 
authoritv  for  that  which  I  think  is  the 
ground  for  the  decision  of  the  present  case, 
namely,  that  these  rcntcharges,  so  far  as 
they  represent  an  incumbrance  upon  this 
land  for  the  benefit  of  other  lands,  cannot 
be  deducted  for  the  purpose  of  arriving 
at  rateable  value.  Nothing,  to  my  mind, 
turns  upon  the  distinction  urged  upon  us 
between  a  charge  which  does  and  one  which 
does  not  fall  upon  the  tenant  or  occupier. 
In  B.  V.  Gainsborough  Uniotij  supra^ 
Blackburn,  J.,  says,  and  I  agree,  that  it  is 
immaterial  whether  the  charge  be  primarily 
upon  the  occupier  or  the  landlord.  If  it  be 
once  ascertained  that  the  sum  is  one  which 
falls  within  the  words  of  deduction  in  the 
Parochial  Assessments  Act,  1836,  it  is 
immaterial  upon  whom  the  amount 
primarily  falls.  In  my  judgment  this 
appeal  fails,  and  upon  the  ground  that  what 
I  have  called  the  apportioned  rentcharge, 
namely,  such  proportion  of  the  £280  as 
is  attributable  to  these  lands  if  the  £280  be 
attributed  rateably  over  all  the  lands 
charged  therewith,  cannot  be  the  subject  of 
deduction  because  as  to  some  part  at  least 
ol  that  apportioned  rentcharee  the  amount 
is  a  mere  mortgage  or  incumbrance  on  the 
land.  This  does  not  involve  that  if  this 
apportioned  rentcharge  were  itself  appor- 
tioned over  all  the  lands  benefited  the  lands 
here  in  question  would  not  be  entitled  to 
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a  deduction  of  such  sum  as  should  thus  be 
found  to  be  payable  for  their  protection. 

Cozens-Hardy,  M.R.— Both  appeals  will 
be  dismissed  with  costs. 

Appeals  diimissecL 

Solicitors  for  Stead  and  Green  :  Hallowes, 
Carter  and  Ellis. 

Solicitors  for  the  Corporation  :  Frederick 
Kinch,  for  Lyndon  Moore  and  Cooper,  New- 
port, Monmouthshire. 
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(Before  Darling  and  Phillimore,  JJ.) 

Hastings  Corporation  v.  Queen's  Hotel 
Company,  Hastings,  Limited. 

Rating— Rate  leviable  by  instalments— 
Payment  of  two  instalments— Subse- 
quent amendment  of  valuation  list- 
Reduction  in  rateable  value— Ri^ht  of 
ratepayer  to  deduct  from  third  instal- 
ment amount  overpaid— Hastings  Im- 
provement Act,  1885  (48  &  49  Vict 
c.  cxcvi.),  ss.  75,  330— Waterworks 
Clauses  Act,  1847  (10  &  11  Vict  c.  I7X 
ss.  68, 70. 

The  respondents  were  summoned  for  non- 
jjayment  of  the  balance  qf  the  third 
instalment  of  general  district  and  water 
rates  and  special  rates  in  the  nature  of 
general  district  rates  leviable  by  s,  75  of 
the  Uastin^gs  Corporation  ilct,  1885, 
which  provide  that  the  corporation 
may  levy  any  rate  by  any  number  of 
instalments,  and  that  all  the  powers  of 
the  corporation  for  recovering  any  such 
rate  shall  ajrply  to  each  instalment 
thereof  as  if  the  sanu  were  a  separaie 
rate.  After  the  payment  of  the  Jirst 
and  second  instalments  the  valuation 
list  waSy  on  notice  of  objection  by 
the  respondents^  amended  by  reducing 
both  the  gross  estimated  rental  and  the 
rateable   value,   and    the   rates    were 
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altered  accordingly.  When  a  demand 
woe  made  upon  the  reepondents  for  pay- 
ment of  the  amount  daimed  to  oe 
payaJble  in  respect  of  the  third  instal- 
ment and  calculated  upon  the  reduced 
rateable  value,  the  respondents  claimed 
to  be  entitled  to  deduct  from  the  third 
instalment  the  difference  hettoeen  the 
sums  paid  by  the  respondents  in  respect 
of  the  first  and  second  instalments  cund 
the  sufM  which  would  have  been 
jxiyable  in  respect  of  the  first  and  second 
instalments  if  they  had  been  calculated 
upon  the  reduced  rateable  value. 

Held,  that  the  four  instalments  were  not 
four  separate  rates  but  four  instalments 
of  one  rate,  and  that  the  respondents'^ 
were  entitled  to   make  the   deduction 
claimed. 

Case  stated  by  the  undersigned,  two  of 
bis  Maiesty's  justices  of  the  peace  in  and 
for  the  borough  of  Hastings,  being  a  court  of 
summary  iurisdiction  sitting  at  the  sessions 
court  in  tne  said  borough. 

1.  On  the  10th  day  of  April,  1906,  at  the 
town  hall  in  the  said  borough  a  complaint 
was  preferred  by  the  appellants  by  their 
town  clerk  that  the  respondents  being 
persons  did^  rated  and  assessed  to  the 
general  district  and  water  rates  and  the 
special  rates  in  the  nature  of  general 
district  rates  duly  made  and  levied  by  the 
appellants  on  the  3rd  day  of  March,  1905, 
had  failed  to  pay  the  balance  of  the  third 
instalment  of  such  rates,  which  became 
payable  on  the  1st  day  of  October,  1905, 
amounting  to  £8  15«.,  and  the  appellants 
prayed  that  the  respondents  mij^ht  oe  sum- 
moned to  appear  before  two  of  his  Majesty's 
justices  of  the  peace  to  show  cause  why 
they  had  failed  to  pay  the  said  balance  of 
£8  15s.,  which  complaint  was  heard  by  us 
on  the  10th  day  of  January,  1907,  and 
determined  by  us  on  the  14th  day  of 
January,  1907,  when  we  refused  to  make  an 
order  for  payment  of  the  said  sum  of  £8  159. 

2.  Upon  the  hearing  of  the  said  complaint 
the  following  facts  were  admitted  : 

(1)  The  Queen's  Hotel  is  situated  in  the 
parish  of  Holy  Trinity,  in  the  Hastings 
Union  and  in  the  borougn  of  Hastings,  and 
was  at  all  the  dates  mentioned  in  this 
statement  and  still  is  in  the  occupation  of 
the  Queen's  Hotel  Co.,  Hastings,  Limited, 
and  tne  company  was  assessable  in  respect 
of  the  hotel  to  all  the  rates  hereinafter 
mentioned. 
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(2)  A  rate  for  the  relief  of  the  poor  of  the 
said  parish  was  duly  made  and  allowed  on 
the  6th  October,  1904,  for  the  period  ending 
on  the  31st  March.  1905.  In  such  rate  the 
hotel  was  valued  at  the  gross  estimated 
rental  of  £2,075  and  at  the  rateable  value 
of  £1,660. 

(3)  On  the  3rd  March,  1905,  there  was  in 
force  for  the  said  parish  a  valuation  list,  in 
which  the  hotel  was  valued  at  the  gross 
estimated  rental  of  £2,075  and  at  the 
rateable  value  of  £1,660. 

(4)  On  the  3rd  March,  1905,  a  general 
district  rate  of  3<.  in  the  £,  a  special  rate  in 
the  nature  of  a  general  district  rate  at  M. 
in  the  £,  and  a  water  rate  at  \s.  4d.  in  the  £ 
were  duly  made  by  the  council  of  the  said 
borough  for  that  portion  of  the  said  borough 
which  included  the  said  parish  for  the  year 
ending  on  the  31st  March,  1906,  payable 
in  four  equal  instalments  on  the  1st  April, 
the  1st  July,  and  the  1st  October,  1905,  and 
the  1st  January,  1906.  In  such  rates  the 
hotel  was  valued  at  the  gross  estimated 
rental  of  £2,075  and  at  the  rateable  value 
of  £1,660. 

(5)  A  rate  for  the  relief  of  the  poor  of  the 
said  parish  was  duly  made  and  allowed  on 
the  6th  April,  1905,  for  the  period  ending 
on  the  30th  September,  1905,  In  such  rate 
the  hotel  was  valued  at  the  gross  estimated 
rental  of  £2,075  and  at  the  rateable  value 
of  £1,660. 

(6)  The  first  instalments  of  the  respective 
rates  mentioned  in  paragraph  (4),  calculated 
upon  a  rateable  value  of  £1,660  and 
amounting  together  to  £103  15«.,  were  duly 
demanded  of  the  company  on  the  2nd  May, 
1905,  and  paid  on  the  15th  May,  1905,  and 
the  second  instalments  of  the  respective 
rates  of  similar  amounts  were  duly  de- 
manded of  the  company  on  the  24th  July, 
1905,  and  paid  on  the  17th  August,  1905. 

(7)  On  or  about  the  16th  August,  1905, 
the  company,  pursuant  to  s.  1  of  the  Union 
Assessment  Committee  Amendment  Act, 
1864,  gave  to  the  assessment  committee  of 
the  Hastings  Union  notice  of  objection  to 
the  said  valuation  list,  in  so  far  as  the  list 
valued  the  hotel  at  the  gross  estimated 
rental  of  £2,075  and  at  the  rateable  value  of 
£1,660.  On  the  8th  September,  1905,  the 
committee  heard  the  said  objection  and 
amended  the  valuation  list  by  reducing 
therein  the  value  of  the  hotel  to  the  gross 
estimated  rental  of  £1,900  and  the  rateable 
value  of  £1 ,520,  and  the  committee  forthwith 
required  the  overseers  of  the  parish  to  alter 
the  current  rate  for  the  relief  of  the  poor 
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(being  the  rate  made  as  mentioned  in  para- 
graph (5))  in  accordance  with  the  amendment 
made  as  aforesaid  in  the  valuation  list,  and 
the  overseers  forthwith  altered  the  said  rate 
accordingly.  On  or  about  the  3l8t  October, 
1905,  imrticulars  of  the  amendment  of  the 
valuation  list  as  mentioned  in  paragraph  (7) 
were  forwarded  by  the  clerk  to  the  assess- 
ment committee  to  the  town  clerk  and  the 
rates  mentioned  in  paragraph  (4)  were  then 
altered  in  accordance  with  the  amendment. 

(8)  A  rate  for  the  relief  of  the  poor  of  the 
said  parish  was  duly  made  and  allowed  on 
the  15th  October,  19<)6,  for  the  period 
ending  on  the  31st  March,  1906.  In  such 
rate  the  hotel  was  valued  at  the  gross 
estimated  rental  of  £  1,900  and  at  the 
rateable  value  of  £1,520. 

(9)  On  the  15th  October,  1905,  a  demand 
for  payment  of  £95  (being  the  amount  then 
claimed  by  the  complainants  to  be  payable 
in  respect  of  the  third  instalments  of  the 
respective  rates  mentioned  in  paragraph  (4) 
ana  calculated  upon  a  rateaole  value  of 
£1,520)  was  duly  made  on  the  company  bv 
the  rate  collector  for  the  district  in  whicn 
the  said  hotel  is  situate,  who  had  obtained 
information  of  the  amendment  of  the  valua- 
tion list  as  mentioned  in  paragraph  (7).  On 
or  about  the  9th  November,  1905,  a  demand 
for  payment  of  £86  5«.  (being  £95,  the 
amount  claimed  as  aforesaid  to  be  payable 
in  respect  of  the  said  third  instalments,  less 
a  sum  of  £8  15s.)  was  duly  made  on  the 
company.  The  demand  note  stated  the 
said  sum  of  £8  15«.  to  be  "last  rate  over- 
paid." 

(10)  The  company  claimed  to  be  entitled 
to  deduct  from  the  third  instalments  of  the 
said  rates  the  sum  of  £17  10s.,  being  the 
difference  between  the  sums  paid  by  the 
company  in  respect  of  the  first  and  second 
instalments  of  the  said  rates  (that  is  to  say, 
£103  15s.  and  £103  15s.  respectively)  and  the 
sums  which  would  have  oeen  payable  by 
them  in  respect  of  the  same  if  the  said 
instalments  of  the  said  rates  had  been 
calculated  upon  a  rateable  value  of  £1,520 
(that  is  to  say,  £95  and  £95  respectively). 

(11)  On  or  about  the  17th  January,  1906. 
the  company  paid  in  respect  of  the  third 
instalments  of  the  said  rates  £77  10s.,  being 
the  sum  of  £95  mentioned  in  paragraph  (9), 
less  the  sum  of  £17  10s.  mentioned  in  para- 
graph (10).  The  complainants'  collector 
gave  a  receipt  for  the  said  sum  of  £77  10s., 
wherein  he  stated  the  said  sum  to  have  been 
paid  "  on  account  and  without  prejudice." 

3.  The  rate  book  containing  the  respective 
rates  was  put  in. 
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4.  We  were  referred  to  s.  75  of  the 
Hastings  Improvement  Act,  1885,  which 
provides  as  follows : 

"  The  corporation  may  levy  any  rate  they 
are  for  the  time  being  authorised  to  make 
cither  in  one  sum  or  by  any  number  of 
instalments,  of  such  amounts  and  to  be  paid 
at  such  times  within  the  same  year  as  they 
shall  from  time  to  time  fix  and  determine 
at  the  time  of  making  the  rate,  but  if  the 
rate 'is  made  payable  by  instalments  and  is 
collected  b>r  the  corporation  the  demand 
note  shall  in  addition  to  other  requisite 
l)articulars  state  the  time  appointed  for 
payment  of  each  instalment,  and  all  the 
powers,  rights  and  remedies  of  the  corpora- 
tion and  their  officers  for  levying  and 
recovering  any  such  rate  shall  extend  and 
apply  to  each  instalment  thereof  as  if  the 
same  were  a  separate  rate.'' 

Section  330  of  the  same  Act  provides  as 
follows  :  "  All  powers  given  by  this  Act 
shall,  unless  otherwise  s&ted  or  implied,  be 
deemed  to  be  in  addition  to  ana  not  in 
derogation  of  any  other  powers  conferred 
upon  the  corporation  by  Act  of  Parliament, 
charter,,  law,  or  custom,  and  such  other 
powers  may  be  exercised  in  the  same  manner 
as  if  this  Act  had  not  been  passed ;  and 
nothing  in  this  Act  shall  exempt  any 
person  from  any  penalty  to  which  he  would 
have  been  liable  if  this  Act  had  not 
passed  :  provided  that  no  person  should  be 
adjudged  to  pay  more  than  one  penalty 
(other  than  a  aaily  penalty  for  a  continuing 
offence)  for  the  same  offence." 

5.  We  were  also  referred  to  ss.  4,  56,  57, 
211, 221, 256  of  the  Public  Health  Act,  1875, 
ss.  68,  70  of  the  Waterworks  Clauses  Act, 
1847,  s.  1  of  the  Union  Assessment  Com- 
mittee Amendment  Act,  1864,  and  a.  15  of 
the  Poor  Rate  Assessment  and  (Collection 
Act,  1869. 

6.  On  the  part  of  the  respondents  it  was 
contended : 

(a)  That  in  the  rates  mentioned  in  para- 
graph (4)  of  the  statement  of  facts  the 
respondents'  premises  ought,  parsuant  to 
ss.  4,  211  of  the  Public  Health  Act,  1875,  to 
have  been  valued  at  the  gross  estimated 
rental  of  £1,900  and  at  the  rateable  value  of 
£1,520,  and  the  appellants  actually  altered 
the  rates  in  accordance  with  the  amendment 
by  the  assessment  committee  of  the  valua- 
tion list.  Such  alteration  took  effect  from 
the  making  of  the  rates.  Accordingly  the 
appellants  were  entitled  to  levy  on  the 
respondents  for  the  year  ending  on  the 
31st  March,  1906,  the  sums  following  and 
no  more,  namely,  for  general  district  rate 
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£228,  for  special  rate  £50  I3s.  4d,  and  for 
water  rate  £101  6«.  Sd,  As  appears  from 
the  rate  book  the  respondents  piaid  to  the 
appellants  during  and  for  the  said  year 
sums  amounting  in  the  aggregate  to  the 
sums  following,  namely,  £228  for  general 
district  rate,  £50  1 3a.  4d.  for  special  rate, 
ajid  £101  6s.  Sd.  for  water  rate.  At  the 
time  of  the  issue  of  the  snmmons  nothing 
was  therefore  owing  by  the  respondents  for 
rates. 

(b)  That  for  the  purposes  of  making  rates 
and  of  computing  the  amount  payable  in 
respect  thereof  for  the  year  ending  on  the 
3l8t  March,  1906,  the  general  district  rate 
for  the  year  was  one  rate,  and  the  special 
rate  for  the  year  was  one  rate,  and  the 
water  rate  for  the  year  was  one  rate,  and 
each  was  treated  in  the  rate  book  as  one 
rate  for  the  year,  and  if  the  reapondents 
paid  in  respect  of  one  instalment  of  any  of 
the  rates  a  sum  exceeding  one- fourth  of  the 
amount  properly  payable  for  that  rate  for 
the  whole  year  the  respondents  were  entitled 
to  have  the  excess  eitner  repaid  or  credited 
to  them  in  respect  of  the  instalments  which 
subsequently  oecame  payable.  Section  75 
of  the  Hastings  Improvement  Act,  1885, 
does  not  make  each  instalment  of  a  rate  a 
separate  rate  and  does  not  relate  to  the 
computing  of  the  amount  to  become  payable 
for  any  year,  but  merely  enables  and 
requires  the  appellants  to  collect  an  instal- 
ment of  whatever  is  properly  payable  for  the 
year  as  if  it  were  a  separate  rate.  As  to  the 
water  rate  the  said  section  of  the  Hastings 
Improvement  Act,  1885.  has  no  application, 
but  the  same  was  regulated  by  s.  68  of  the 
Waterworks  Clauses  Act,  1847.  which  is 
incorporated  in  the  Public  Healtn  Act,  1875, 
by  s.  57  thereof,  and  which  made  the  water 
rate  one  rate  for  the  year  leviable  in  respect 
of  the  true  annual  value,  which  value  ought 
in  cases  of  dispute  to  be  determined  bv  us. 

(c)  That  even  if  each  instalment  of  each 
rate  were  a  separate  rate  for  all  purposes,  if 
it  appears  to  the  justices  that  a  sum  has 
been  paid  in  respect  of  one  instalment  in 
excess  of  the  amount  which  would  have 
been  payable  if  the  property  had  been 
valuea  at.  its  true  value  in  the  rate,  the 
justices  inay  in  their  discretion  refuse  to 
make  an  order  on  the  hearing  of  such 
summons  as  that  issued  in  the  present  case. 

7.  The  respondents  admitted,  in  the 
course  of  the  argument,  that  if  the  assess- 
ment of  the  respondents'  premises  had 
during  the  currency  of  the  rates  mentioned 
in  paragraph  (4)  of  the  statement  of  facts, 
been  increased  instead  of  reduced  by  the 
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assessment  committee  on  the  8th  September, 
1905,  the  appellants  would  have  been 
entitled,  notwithstanding  payment  of  instal- 
ments in  respect  of  such  rates  and  receipts 
for  the  same,  to  have  recovered  from  the 
respondents  any  excess  consequent  upon 
sucn  increase  of  assessment  as  from  the 
commencement  of  such  rates. 

8.  On  the  part  of  the  appellants  it  was 
contended  : 

(a)  That  at  the  time  of  the  demand  from 
and  payment  by  the  respondents  of  the  first 
and  second  instalments  respectively  of  the 
said  general  district,  water  and  special  rates, 
such  rates  were,  in  pursuance  of  ss,  56,  211 
of  the  Public  Health  Act,  1875,  payable  in 
respect  of  a  gross  estimated  rental  of  £2,075, 
and  of  a  rateable  value  of  £1,660,  so  that 
in  making  such  payments  the  respondents 
did  not  pay  anything  in  excess  of  what  they 
were  legally  liable  to  pay,  and  that  the 
alteration  of  the  rates  which  was  made  by 
the  appellants  on  the  31st  October,  1905,  as 
mentioned  in  paragraph  (7)  of  the  statement 
of  facts,  did  not  take  effect  until  that  date, 
and  was  not  in  any  way  retrospective  in 
effect. 

(b)  That  the  provision  in  s.  1  of  the  Union 
Assessment  Committee  Amendment  Act, 
1864,  making  it  obligatory  upon  the  over- 
seers to  alter  the  current  rate  according  to 
any  amendment  of  the  valuation  list,  duly 
made  by  the  assessment  committee,  has  no 
application  to  the  rates  made  by  the  appel- 
lants or  any  of  them,  and  that  the  allowance 
made  by  the  appellants'  collector  in  the 
demand  for  £86  5s.  made  on  the  9th  No- 
vember, 1905,  referred  to  in  paragraph  (9)  of 
the  statement  of  facts,  although,  in  accord- 
ance with  the  usual  practice,  was  not  made 
in  pursuance  of  any  legal  obligation  on  the 
part  of  the  appellants. 

(c)  That  the  payments  by  the  respondents 
of  the  amounts  demanded  in  respect  of  the 
first  and  second  instalments  of  the  said 
general  district,  water  and  special  rates, 
were  made  voluntarily  and  without  any 
question,  and  ought,  therefore,  to  be  treated 
as  concluded  transactions,  and  that  if  the 
respondents  had  made  any  payment  in 
excess  which  was  not  admitted  by  the  ap- 
pellants, they  could  only  recover,  if  at  all,  by 
action  against  the  appellants. 

(d)  That  by  the  combined  effect  of  ss.  75, 
330  of  the  Hastings  Improvement  Act, 
1885,  and  s.  56  of  the  Public  Health  Act, 
1875,  the  powers  conferred  by  the  first- 
named  section  extended  in  all  respects  to 
the  water  rates. 
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(e)  That  as  s.  75  of  the  Hastings  Improve- 
ment Act,  18S5,  gives  the  appellants  all  the 
rights  and  remedies  for  recovering  any  in- 
stalment of  a  rate  made  payable  by  mstal- 
ments  as  if  it   were  a  separate  rate,  the 
justices  were   not  entitled,  in  proceedings 
for  recovery  of  the  unpaid  portion  of  an 
instalment,  to  allow  the  respondents  credit 
for  the  sum  of  £8  15«.  or  any  other  sum  m 
respect  or  on  account  of  any  previous  in- 
stalment, payment  of  the  amount  of  which 
had  been  duly  made  by  the  respondents 
according  to  the  valuation  list  in  force  at 
the  time  of  such  payment,  anv  more  than 
they  would  have  been  entitled  in  proceed- 
ings for   recovery   of  the    unpaid   portion 
of  a  rate  not  made  payable  by  instalments 
to  allow  credit  in  respect  or  on  account  of 
any  previous  rate,  payment  of  the  amount 
of  which  had  been  duly  made  according  to 
the  valuation  list  then  m  force. 

9.  The  appellants  admitted,  in  the  course 
of  the  argument,  that  if  at  the  time  of  the 
preferring  of  the  complaint  no  payment  on 
account  of  the  rate  had  been  made,  the  case 
of  Sheffield  Waterworks  Co,  v.  Sheffield 
Corporation,  infra,  was  an  authority  in 
favour  of  the  allowance  by  the  corporation 
of  the  whole  of  the  deduction  claimed  by 
the  respondents. 

10.  Our  attention  was  called  to  the 
several  reported  cases  set  out,  namely: 
E.  V.  Farker  (1857\  21  J.  P.  549 ;  B.  v. 
Great  Western  BaU,  Co.  (187^),  38  J.  P. 
822 ;  Lea  v.  Abergavenny  Improvement 
Commissioners  (1885),  50  J.  P.  165; 
16  Q.  B.  D.  18  :  London  and  North  Western 
BaM.  Co.  V.  Bedford  (1852),  16  J.  P.  132 ; 
Sheffield  Waterworks  Co.v.  Sheffield  Corpora- 
tion (1885),  50  J.  P.  6  ;  Tynemouth  Unum  v. 
Backworth  Overseers  (1888),  52  J.  P.  357  ; 
Slater  v.  Burnley  Corporation  (1888),  53  J.  P. 
70  ;  (1889),  53  J.  P.  535  ;  Henderson  v. 
FolkesUme,  Waterworks  Co,  (1885),  1 T.  L.  R. 
329;  Imperial  and  Grand  Hotels  Co., 
Limited  v.  Christchurch  Guardians  (1905), 
69  J.  P.  305  ;  [1905]  2  K.  B.  239  ;  Keeton  v. 
Sheffield  Coal  Co.  (1901),  65  J.  P.  341  ; 
[1901]  2  K.  B.  26. 

11.  We  were  of  opinion  : 

(a)  That  the  general  district  rate,  water 
rate  and  special  rate  duly  made  by  the  ap- 
pellants on  the  3rd  day  of  March,  1905,  for 
the  year  ended  31st  day  of  March,  1906, 
were   respectively   one   rate  for  the  said 

Seriod,  and  that  payments  by  the  respon- 
ents  of  instalments  were  merely  payments 
on  account  of  the  total  amount  payable  in 
respect  of  the  respective  rates  for  the  said 
period. 
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(b)  That  in  the  circumstances  the  respon- 
dents had  at  the  time  the  complaint  was 
laid  paid  in  respect  of  the  first  instalment 
of  the  said  general  district,  special  and 
water  rates,  a  sum  of  £8  15«.  in  excess  of 
the  amount  which  they  were  then  legally 
liable  to  pay,  and  were  entitled  to  have 
credit  for  that  sum  upon  an  account  being 
taken  of  the  total  amount  pavable  in  respect 
of  the  said  rates  when  the  third  instalment 
was  demanded,  and  we  therefore  refused  to 
make  an  order  for  payment  by  the  respon- 
dents of  the  said  sum  of  £8  158. 

12.  The  question  upon  which  the  opinion 
of  the  said  court  is  desired  is  whether  we 
the  said  justices,  being  such  a  court  of  sum- 
mary jurisdiction,  upon  the  above  statement 
of  facts  came  to  the  correct  determination 
and  decision  in  point  of  law,  and,  if  not, 
what  should  be  done  in  the  premises. 

Dated  the  9th  day  of  April,  1907,  at  the 
court  of  summary  jurisdiction  sitting  at  the 
sessions  court  in  the  said  borough. 

(Signed)       Chas.  Coxeter. 

J.  J.  BOUTWOOD. 

The  Waterworks  Clauses  Act,  1847,  s.  68 
provides : 

"  The  water  rates,  except  as  herein-after 
and  in  the  special  Act  mentioned,  shall  be 
paid  by  and  be  recoverable  from  the  per- 
son requiring,  receiving,  or  using  the  supply 
of  water,  and  shall  be  payable  according 
to  the  annual  value  of  tlie  tenement  sup- 
plied with  water,  and  if  any  dispute  arise 
as  to  such  value  the  same  shall  be  deter- 
mined by  two  justices." 

Section  70  provides:  "The  rates  shall 
be  paid  in  advance  by  equal  quarterly 
payments    .    .    ." 

Courthope-Munroe.  for  the  appellants.— 
Parties  may  not  lie  by  till  the  last  quarter, 
and  by  then  appealing  wholesale  recover 
back  what  they  nave  already  jpaid.  That 
would  destroy  the  whole  basis  or  the  system 
of  payment  by  instalments.  The  payments 
already  made  were  voluntary  payments  and 
cannot  be  recovered  back.  If  the  ratepayer 
cannot  recover  them  against  the  corpora- 
tion, he  cannot  get  them  b^  way  of  account 
The  justices  are  only  entitled  to  look  at 
the  rate  and  sav  whether  the  sum  is  pro- 
perly demandabfe.  [He  cited  Bramston  v. 
Bobins  (1826),  4  Bing.  11  j  Burton  v.  Assess- 
ment Committee  of  St.  Gtles  and  St,  George^ 
Bloomsbury  (1900),  64  J.  P.  213 ;  [1900] 
1  Q.  B.  389,  and  Henderson  v.  FolkesUme 
Waterworks  Co.,  supra.] 
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Hastings  Corporation  v.  Queen's  Hotel 
Company,  Hastings,  Limited. 

C.  A,  M,  Barlow^  for  the  respondents. — 
If  the  words  used  in  s.  75  of  the  Hastings 
Improvement  Act,  1885,  had  been  "  the  rate 
shall  be  paid  in  advance  by  quarterly  pav- 
roents,''  the  appellants'  contention  would 
have  been  unarguable.  There  cannot  be  an 
equal  division  except  of  an  entity.  The 
rate  is  that  entity.  On  the  point  that  the 
rate  which  has  been  paid  cannot  be  re- 
covered, I  cite  R,  V.  Parker^  mpra.  These 
are  instalments  of  one  rate. 

Darling,  J.— The  question  sufficiently 
appears  upon  the  case  stated.  I  have  come 
to  the  conclusion  that  the  appeal  fails. 
The  matter  entirely  turns  upon  s.  75  of  the 
Hastings  Improvement  Act,  1885,  which 
provides  that  the  corporation  may  levy  any 
rate  they  are  for  the  time  being  authorised 
to  make  either  in  one  sum  or  by  any  number 
of  instalments,  and  all  the  i)ower9,  rights 
and  remedies  of  the  corporation  and  their 
officers  for  levying  and  recovering  any  such 
rate  shall  extend  and  apply  to  ea?h  instal- 
ment as  if  the  same  were  a  separate  rate. 
I  think  there  could  not  be  a  plainer  state- 
ment to  the  effect  that  this  rate  is  not  four 
rates,  or  whatever  mav  be  the  number  of 
instalments  in  which  tne  corporation  make 
it  payable,  but  one  rate  to  be  paid  in  a 
number  of  instalments.  It  follows  that 
what  these  respondents,  who  have  dis- 
covered that  they  have  paid  all  that  is  due 
in  the  way  of  rates,  have  done  is  this.  They 
have  not  paid  one,  two  or  three  rates,  but 
have  paid  one,  two  or  three  instalments  of 
a  rate  which  ought  not  to  have  been  so  high 
as  it  was  put  when  they  paid  the  instal- 
ments. I  think  it  is  plain  that  when  they 
are  called  upon  to  pay  the  balance  they  are 
entitled  to  say  that  the  magistrates,  in  order 
to  ascertain  the  balance,  must  notice  the 
fact  that  they  have  paid  these  instalments 
towards  the  total,  and  that  leaves  a  less 
balance  than  if  the  rate  had  not  been  re- 
duced^ and  it  is  ascertainable  by  finding  out 
what  IS  the  difference  between  the  amount 
of  the  rate  as  it  now  stands  and  the  amounts 
they  have  paid.  I  do  not  think  that  it  is 
necessary  to  say  more  than  that  the  respon- 
dents are  entitled  to  have  the  magistrates  do 
what  I  have  indicated,  and  therefore  the 
appeal  fails. 

Philumore.  J. — I  agree.  Our  judgment 
does  not  touch  the  cases,  which  nave  not 
been  alluded  rto,  where  there  are  different 
occupiers  in  the  course  of  the  year,  and 
where  occupier  A.  has  paid  too  much,  and 
B.  may  claim  to  stand  in  the  shoes  of  A. 
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Where  it  is  the  same  occupier,  and,  there- 
fore^ it  is  clear  that  it  is  one  rate  to  be  paid 
by  instalments,  a  man  who  has  paid  two 
instalments  is  entitled  to  say  in  defence 
when  sued  for  No.  3,  that  on  the  real 
valuation,  as  finally  determined,  he  has  paid 
two  and  a-half  instalments,  and,  therefore, 
has  only  half  an  instalment  now  to  pay. 
That  seems  to  me  clear.  With  regard  to 
the  water  rate,  if  anything  that  is  a  clearer 
case  than  the  district  rate,  because  ss.  68, 
70,  of  the  Waterworks  Clauses  Act,  1847, 
are  precise,  and  enact  that  when  the  water 
rate  for  one  year  has  been  made  it  shall  be 
paid  in  advance  by  equal  quarterly  pay- 
ments. 

Appeal  dismissed. 

Solicitors  for  the  aopellants:  Lydall  & 
Sons,  for  Benjamin  F.  Meadows.  Hastings. 

Solicitor  for  the  respondents :  C.  G.  Hobbs, 
for  F.  W.  Morgan,  Hastings. 
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KING'S  BENCH  DIVISION. 


June  13,  1907. 

(Before  Alverstone,  L.C.J.,  Darling  and 
A.  T.  Lawrence,  JJ.) 

Farndale  v.  Dillon. 

Licensing  Acts— Sale  to  children— Unsealed 
bottle— Quantity  less  than  one  reputed 
pint  —  Intoxicating  Liquors  (Sale  to 
Children)  Act,  1901  (1  Edw.  7,  c.  27), 
8.  2. 

It  is  an  offence  against  s.'iof  the  Intoxi- 
cating Liquors  {Sale  to  Children)  Act, 
1901,  to  send  a  child  under  the  age  oj 
fourteen  years  to  any  place  where 
intoxicating  liquors  are  sold  or  distri- 
buted for  the  purpose  of  obtaining 
intoxicating  liquor  either  in  an  un- 
corked and  unsealed  vessel  or  in  a 
quantity  less  than  one  reputed  pint. 

Case  stated  by  the  undersigned,  the  stipen- 
diary magistrate  and  two  of  his  Majesty's 
justices  of  the  peace  in  and  for  the  city  of 
Bradford,  sitting  at  the  town  hall  in  the 
said  city. 
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Farndale  v.  Dillon. 

1.  An  information  was  preferred  on  the 
6th  day  of  February,  1907,  by  the  appellant, 
the  chief  constable  of  the  said  citv  under 
the  Intoxicating  Liquors  (Sale  to  Children) 
Act,  1901,  s.  2,  against  the  respondent, 
Henrjr  Dillon,  of  121,  Abbey  Street,  in  the 
said  city,  for  that  he,  the  respondent,  on  the 
19th  day  of  January,  1907,  in  the  said  city, 
unlawfully,  knowingly  did  send  one  Joseph 
Dillon,  then  being  under  the  age  of  fourteen 
years,  to  a  certain  place  where  intoxicating 
liquors  were  sold,  to  wit,  the  White  Swan 
Inn,  Lutnb  Lane,  for  the  purpose  of  obtain- 
ing certain  intoxicating  liquor,  to  wit.  beer, 
the  same  not  being  sold  to  the  said  Joseph 
Dillon  in  a  corked  and  sealed  vessel  in  a 
quantity  not  less  than  one  reputed  pint  for 
consumption  off  the  premises  only,  which 
information  was  heard  and  determined  by 
us  at  a  petty  session  on  the  15th  day  of 
February,  1907,  the  said  parties  respectively 
bein^  then  present^  and  upon  such  hearing 
we  dismissed  the  said  information. 

2.  Upon  the  hearing  of  the  said  informa- 
tion the  following  facts  were  admitted  or 
proved  in  evidence  before  us  : 

That  on  the  19th  day  of  January  last  the 
respondent  knowingly  sent  his  son,  Joseph 
Dillon,  a  boy  under  the  ago  of  fourteen 
years,  to  wit,  of  the  agje  of  twelve  years,  to 
a  place  where  intoxicating  liquors  were 
sold,  to  wit,  the  White  Swan  Inn,  Lumb 
Lane,  in  the  said  city,  with  a  pint  bottle 
which  was  capable  of  being  corked  and 
sealed,  for  the  purpose  of  obtaining  intoxi- 
cating liquor,  to  wit,  half  a  pint  of  beer  for 
consumption  off  the  premises,  and  that  the 
said  Joseph  Dillon  entered  the  said  White 
Swan  Inn,  and  after  bein^  in  the  White 
Swan  Inn  for  about  a  minute  came  out 
carrying  a  pint  bottle  which  contained  half- 
a-pint  of  beer,  and  which  was  corked  but 
not  sealed.  The  appellant's  solicitor  con- 
tended that  the  respondent,  knowing  the 
boy  to  be  under  fourteen  years  of  age,  com- 
mitted an  offence  by  sending  him  for  the 
intoxicating  liquor  in  a  vessel  which  was 
not  corked  and  sealed. 

3.  There  was  no  evidence  before  us  that 
the  respondent  sent  the  said  Joseph  Dillon 
for  the  purpo.se  of  obtaining  the  intoxicating 
liquor  otherwise  than  in  a  corked  and  se^ed 
vessel. 

4.  No  cases  were  quoted  before  us. 

5.  No  point  was  raised  on  the  hearing 
as  to  the  quantity  of  liquor  which  was 
sent  for. 

We  were  of  opinion  on  the  point  raised  : 
(1)  That  in  sending  a  vessel  capable  of 
being  corked   and  sealed   the  respondent 
did  all  that  he  could  to  observe  the  law. 
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(2)  That  so  far  as  the  respondent  was  con- 
cerned, and  on  the  point  raised,  the  case 
came  within  the  exception  contained  in  s.  2 
of  the  Intoxicating  Liquors  (Sale  to  Chil- 
dren) Act,  1901,  VIZ.,  "excepting  such  in- 
toxicating liquors  as  are  sold  and  delivered 
in  corked  and  sealed  vessels,"  and  that  the 
offence,  if  any,  was  attributable  to  the  per- 
son supplying  the  liquor  in  not  corking  and 
sealing  the  vessel  after  the  liquor  had  been 
put  in,  and  that  as  the  vessel  which  the 
respondent  sent  was  capable  of  being  corked 
and  sealed  he  was  not  liable  for  the  neglect 
or  default  of  the  person  supplying  the 
liquor  in  not  corking  and  sealing  the 
vessel. 

(3)  That  the  intention  of  the  statute  was 
to  prevent  the  sending  of  children  to  obtain 
intoxicating  liquors  in  such  vessels  as  jugs 
or  cans  which  were  not  capable  of  being 
corked  and  sealed. 

We  therefore  dismissed  the  said  informa- 
tion. 

In  the  course  of  settling  this  case  the 
point  has  been  raised  bv  the  appellant's 
solicitor  that  the  respondent  was  contra- 
vening the  Act  in  senaing  for  half-a-pint  of 
beer  only  and  not  for  a  pint  That  point 
was  not  raised  before  us  on  the  hearing,  and 
we  did  not  decide  on  that  point. 

The  question  for  the  opinion  of  this 
honourable  court  is  whether  upon  the  above 
facts  we  came  to  a  correct  determination  in 
point  of  law  or  not,  and,  if  not,  what  Lb  to  be 
done  in  the  premises. 

Given  under  our  hands  this  15th  day  of 
April,  1907. 

(Signed)       0.  Skidmobe, 

Stipendiary  Magistrate. 
Amos  Crabtbe, 
John  Fattoeiki, 
Justices  of  the  Peace. 

The  Intoxicating  Liquors  (Sale  to  Chil- 
dren) Act,  1901,  s.  2,  provides:  "Every 
holder  of  a  licence  who  knowingly  sells  or 
delivers  or  allows  any  person  to  sell  or 
deliver,  save  at  the  residence  or  working 
place  of  the  purchaser,  any  description  of 
intoxicating  liquor  to  any  person  under  the 
age  of  fourteen  years  for  consumption  by 
any  person  on  or  off  the  premises,  excepting 
such  intoxicating  liquors  as  are  sold  or 
delivered  in  corked  and  sealed  vessels  in 

?iuantities  not  less  than  one  reputed  pint 
or  consumption  off  the  premises  only,  snail 
be  liable  to  a  penalty  not  exceeding  forty 
shilling  for  the  first  offence  and  not 
exceeding  five  pounds  for  any  subaec^nent 
offence ;  and  every  person  who  knowingly 
sends  any  person  under  the  age  of  fourteen 
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years  to  any  place  where  intoxicating 
liquors  are  sold  or  delivered  or  distributed, 
for  the  purpose  of  obtaining  any  description 
of  intoxicating  liquor,  excepting  as  afore- 
said, for  consumption  by  any  person  on  or 
off  the  premises,  shall  be  liable  to  like 
penalties." 

Scarlett^  fot  the  appellant.— Section  2  of 
the  Intoxicating  Liquors  (Sale  to  Children) 
Act,- 1901,  makes  it  a  criminal  offence  to 
send  a  child  under  fourteen  years  of  age  for 
the  purpose  of  obtaining  intoxicating  liquor 
in  a  quantity  less  than  one  reput^  pint. 
If  the  child  is  sent  for  less  than  a  pint, 
there  is  an  offence  even  if  the  vessel  is 
capable  of  being  corked  and  sealed  (Brooks 
V.  iMason  {1902),  67  J.  P.  47  ;  11902]  2  K.  B. 
743). 

No  one  appeared  for  the  respondent. 

Alyebstone,  L.C. J.— This  case  must  go 
back  to  be  dealt  with  by  the  magistrates  on 
the  merits.  I  have  grave  doubt  whether 
there  is  any  evidence  that  the  child  was 
sent  for  the  purpose  of  obtaining  such 
intoxicating  liouor  as  is  sold  or  delivered  in 
corked  and  sealed  vessels  in  ciuantities  not 
less  than  one  reputed  pint  within  the  meaning 
of  the  section,  not  only  upon  theground  of  the 
quantity  being  less  than  one  reputed  pint, 
but  on  the  ground  that  the  child  was  sent 
with  an  open  bottle.  I  think  that  the 
section  onlv  protects  the  kind  of  transac- 
tion described  in  the  exception,  and  any 
sending  of  the  child  is  unlawful  except  for 
that  particular  purpose.  On  both  points, 
first,  that  the  child  was  sent  with  an  open 
bottle,  and,  second,  that  the  child  was  sent 
for  a  less  quantity  than  one  reputed  pint, 
the  case  requires  to  be  considered  on  the 
merits. 

Dakling,  J.— I  am  of  the  same  opinion. 
The  reasons  that  the  magistrates  have  given 
for  refusing  to  convict  are  not  sound.  I 
understand  the  statute  to  mean  that  if  a 
person  sending  a  child  for  intoxicating 
liquor  is  to  come  within  the  exception,  he 
must  send  the  child  for  at  least  a  reputed 
pint  of  some  such  intoxicating  liquor  as  is 
sold  or  delivered  in  corked  and  sealed 
vessels,  that  is,  as  is  by  the  nature  of  it  sold 
or  delivered  in  corked  and  sealed  vessels, 
for  example,  a  pint  of  champagne  or 
a  pint  of  bottled  beer.  The  statute  is 
infringed  by  a  person  sending  for  a  pint 
or. for  more  than  a  pint  of  any  intoxicating 
liquor  a  child  carrying  a  bottle  which  is  not 
corked,  but  is  to  be  corked  by  the  seller 
or  the  child  himself.     I  understand  the 
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statute  t»  mean,  when  it  says,  "  such  intoxi- 
cating liquors  as  are  sold  or  delivered  in 
corked  and  sealed  vessels,"  the  kind  of  thing 
I  have  indicated. 

A.  T.  Lawrence,  J.— I  am  of  the  same 
opinion.  I  think  it  is  the  better  view  of 
the  section  that  the  child  should  not  be 
sent  except  for  intoxicating  liquors  that  are 
sold  in  corked  and  sealed  vessels  containing 
not  less  than  one  rei)uted  pint.  Therefore 
the  magistrates'  decision  was  wrong. 

Appeal  allowed  and  case  remitted. 

Solicitors  for  the  appellant :  Cann  &  Son, 
for  F.  Stevens,  town  clerk,  Bradford. 
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June  18,  20,  1907. 

(Before  Alverstone,  L.C.J.,  and 
A.  T.  Lawrence,  J.) 

Taylor  v.  Winsford  Urban  District 
Council. 

Public  health— Slaughter-house— Licence- 
Period  of  less  than  twelve  months — 
Effect  of  attempt  to  limit  duration  of 
licence  to  period  of  less  than  twelve 
months— Public  Health  Acts  Amend- 
ment Act,  1890  (53  &  54  Vict.  c.  59), 
s.  29. 

The  limitation  of  a  grant  of  a  slaughter- 
house licence  to  a  period  of  less  than 
ttoelve  months  is  void  under  s.  29  of  the 
Public  Health  Acts  Ammdment  Act^ 
1890,  and  a  licence  containing  such  an 
attempted  limitation  must  be  read  as 
extending  for  the  full  period  of  twelve 
months. 

Case  stated  by  two  justices  for  Cheshire. 

1.  At  a  petty  sessions  holden  at  Winsford, 
in  the  county  of  Chester,  on  March  4th, 
1907,  an  information  was  preferred  by 
Thomas  Hickson  for  and  on  behalf  of  the 
urban  council  for  the  urban  district  of 
Winsford  (being  the  local  authority  under 
the  Public  Health  Acts)  against   Samuel 
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Taylor  v.  Winsford  Urban  District 
Council. 

Taylor,  of  Rope  Walk  Farm,  Wharton  Road. 
Wharton,  in  the  said  county,  batcher  and 
cattle-dealer  (hereinafter  called  the  appel- 
lant), for  that  the  appellant  on  February 
4th,  1907,  at  Wharton  in  the  county  and 
district  aforesaid,  did  use  as  a  slaughter- 
house at  West  Dudley  Street,  in  the  town- 
ship of  Wharton,  within  the  district  of  the 
local  authority  under  the  Public  Health 
Act,  1875,  with  which  the  Towns  Improve- 
ment Clauses  Act.  1847,  is  incorporated,  a 
certain  place  namely  a  building  which  was 
not  in  such  use  and  occupation  at  the  time  of 
the  passing  of  the  Public  Health  Act,  1875, 
and  without  having  from  the  said  local 
authority  a  licence  in  force  for  the  use  and 
occupation  thereof  contrary  to  the  forni  of 
the  statute  in  such  case  made  and  provided. 
The  appellant  was  convicted  and  ordered  to 
pay  a  penalty  of  £1  and  £3  Zs.  Qd.  costs, 
and  in  default  of  distress  to  go  to  prison  for 
one  month. 

2.  Upon  the  hearing  the  following  facts 
were  admitted  or  proved  : 

(a)  The  respondents  as  the  urban  sanitary 
authority  for  the  urban  district  of  Winsford, 
on  May  5th,  1904,  had  certain  plans 
depositea  with  them  by  the  appellant 
relating  to  the  erection  of  a  slaughter- 
house which  the  appellant  proposed  to  erect 
in  West  Dudley  Street,  Wmsford. 

(b)  On  May  11th,  1904,  the  respondents 
unanimously  resolved  that  the  said  plans  be 
passed,  subject  to  the  cesspool  at  the  rear 
being  entirely  done  awa^  with,  and  also  to 
the  byelaws  of  the  council  with  reference  to 
slaughter-houses  being  strictly  complied 
with. 

(c)  On  August  24th,  1904,  it  was  further 
unanimously  resolved  by  the  respondents 
that  an  intimation  be  forwarded  to  the 
appellant  that  nothing  short  of  a  drain 
direct  to  the  main  sewer  was  to  be  accepted 
as  satisfactory  drainage  to  this  slaughter- 
house. 

(d)  In  accordance  with  the  respondents' 
last-mentioned  resolution  the  clerk  to  the 
respondents  wrote  to  the  appellant  on 
August  25th,  1904,  stating  that  tne  council 
would  require  the  cesspool  to  be  done  away 
with  and  the  drains  to  be  coupled  up 
directly  with  the  main  sewer,  and  that  he 
had  no  right  to  use  the  slaugnter-house  as 
such  until  a  licence  had  been  granted  by  the 
council. 

(e)  On  October  12th,  1904,  the  respon- 
dents received  an  application  from  the 
appellant  for  a  slaughter-house  licence  in 
respect  of  his  said  premises.  In  such 
application  the  appellant  undertook  to  con- 
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form  to  the  byelaws  of  the  respondents  so 
far  as  they  related  to  his  said  premises. 

(f )  That  (in  conformity  with  a  resolution 
of  the  respondents)  an  information  was  laid 
shortly  after  October  19th,  1904,  and  a 
summons  served  on  the  appellant  charging 
him  with  slaughtering  on  unlicensed  pre- 
mises, but  such  proceedings  weresubsequently 
compromised  by  the  appellant  undertaking 
in  writing  to  comply  with  the  sanitary 
requirements  of  the  respondents  and  to  pay 
3s.  6(^.,  the  cost  of  the  summons. 

(g)  That  on  September  13th,  1905,  the 
respondents  consiaered  a  further  applica- 
tion by  the  appellant  for  a  slaughter-house 
licence  in  respect  of  his  said  premises,  and 
passed  a  resolution  that  the  application  be 
granted  subject  to  the  floor  of  the  slaughter- 
house being  re-laid  to  the  satisfaction  of  the 
surveyor,  and  further  to  the  byelaws  of  the 
council  relating  to  slaughter-houses  being 
strictly  adhered  to. 

(h)  That  on  August  15th,  1906,  the  ques- 
tion of  the  appellant's  application  again 
came  before  tne  respondents  on  their  sur- 
veyor reporting  that  the  requirements  of  the 
council  had  then  been  complied  with.  The 
respondents  thereupon  passed  the  following 
resolution  :  That  a  licence  be  issued  for 
Mr.  Samuel  Taylor's  slaughter-house  up  to 
December  31st,  1906,  and  further  that 
notice  be  given  toall  the  holders  of  slaughter- 
house licences  in  the  district  that  the  licences 
expire  on  December  31st,  1906,  and  that 
application  for  re-registration  should  be 
made  prior  to  that  date. 

(i)  That  in  pursuance  of  the  last-men- 
tioned resolution,  on  August  22nd,  1906,  the 
respondents'  clerk  sent  the  licence  to  the 
appellant. 

(j)  The  licence  was  in  the  terms  following : 
"Tne  urban  council  for  the  district  of  Wins- 
ford in  the  county  of  Chester,  beingthe urban 
sanitary  authority  for  the  said  district,  do 
hereby  under  the  provisions  of  the  Public 
Health  Act,  1875,  and  the  Public  Health 
Acts  Amendment  Act,  1890,  license  certain 
premises  situate  at  Rope  Walk  Farm, 
Wharton,  in  the  district  of  the  said  urban 
sanitary  authority,  and  now  occupied  by 
Mr.  Samuel  Taylor,  to  be  used  as  a  slaughter- 
house until  December  31st.  1906. 

"  Dated  this  22nd  dwr  ot  August,  1906. 
"(Signed)     John  H.  Cooke, 
"Clerk." 

(k)  That  on  December  10th,  1906,  the 
appellant  W8is  convicted  on  an  information 
preferred  by  the  respondents  for  depositing 
in  the  said  slaughter-house  for  the  purpose 
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of  preparation  for  sale  a  carcase  which  was 
onnt  for  the  food  of  raan,  and  was  fined  £15 
and  costs. 

(1)  On  December  20th,  1906,  the  appellant 
applied  by  letter  for  the  renewal  of  his 
licence. 

(m)  On  January  7th,  1907,  the  respon- 
dents received  on  their  usual  printed  form 
an  application  from  the  appellant  for  a 
slaughter-house  licence  in  respect  of  the 
said  premises. 

(n)  On  January  9th,  1907,  the  respondents 
unanimously  resolved  to  refuse  to  grant  the 
appellant's  last-mentioned  application. 

(0)  On  January  16th,  1907,  the  respon- 
dents' clerk  wrote  to  the  appellant  statins 
that  the  application  had  been  refused  and 
that  he  had  no  right  thenceforward  to  use 
the  premises  as  a  slaughter-house,  and  that 
if  he  continued  to  do  so  he  would  be  liable 
to  a  penalty. 

(p)  That  on  February  4th,  1907  (the  date 
with  respect  to  which  the  appellant  was 
charged  in  the  information),  the  appellant 
used  his  said  premises  as  a  slaughterhouse. 

(q)  That  the  appellant  was  the  occupier 
of  the  said  premises  on  the  said  February 
4th,  1907. 

(r)  It  was  further  proved  and  admitted 
that  the  Public  Health  Acts  Amendment 
Act,  1890,  had  been  adopted  by  the  respon- 
dents and  that  the  respondents  were  the 
locivl  authority  under  the  Public  Health  Acts 
in  resj^ect  of  the  urban  district  of  Winsford, 
in  which  the  appellant's  said  premises  are 
situated. 

(s)  The  appellant  did  not  tender  any 
evidence  on  the  hearing  of  the  said  informa- 
tion. 

3.  At  the  hearing  of  the  said  information 
and  summons  it  was  contended  on  the  part 
of  the  appellant : 

(1)  That  in  view  of  s.  29  of  the  Public 
Health  Acts  Amendment  Act.  1890,  the 
limitation  in  the  said  licence  limiting  its 
existence  to  December  3l8t,  1906,  being  a 
period  of  less  than  twelve  months,  rendered 
such  limitation  void,  but  that  nevertheless 
the  lioBnce  continued  to  be  valid  and  that 
such  licence  was  good  for  an  indefinite 
period. 

(2)  As  an  alternative  it  was  contended 
that  the  said  licence  of  August  22nd,  1906, 
was  a  licence  which  could  not  expire  in  less 
than  twelve  months  from  the  date  thereof, 
and  that  if  it  was  not  a  licence  for  an 
indefinite  period  it  was  a  licence  in  force  for 
twelve  months  from  the  said  Aupist  22nd, 
1906.  and  that  therefore  the  said  licence  was 
valid  and  in  force  on  the  said  February  4th, 
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1907,  the  date  of  the  offence  alleged  in  the 
said  information. 

(3)  That  the  respondents  having  granted 
the  licence  and  subsequently  taken  advan- 
tage of  it  in  the  prosecution  of  the  aj^pellant 
for  depositing  unsound  meat  in  his 
"licensed"  slaughter-house,  as  stated  in 
paragraph  (k)  of  this  case,  were  therefore 
estopped  from  claiming  that  the  licence  was 
void  and  so  taking  advantage  of  their  own 
wrong. 

4.  In  support  of  the  above  contentions 
the  appellant  referred  to  s.  29  of  the  Public 
Health  Acts  Amendment  Act,  1890,  and 
cited  the  following  cases  :  Stevens  v.  Emson 
{1876%  40  J.  P.  484  ;  1  Ex.  D.  100 ;  Thomp- 
son V.  Harvey  (1869),  23  J.  P.  150 ;  B,  v. 
Minshull  {18SS\  1  Nev.  k  M.  277. 

5.  In  answer  to  the  appellant's  said  con- 
tentions the  respondents  contended : 

(1)  That  the  said  licence  expired  on 
December  Slst,  1906. 

(2)  That  on  February  4th,  1907,  the  date 
when  the  offence  was  committed,  the  appel- 
lant had  not  any  licence  then  in  force. 

(3)  That  the  licence  could  not  be  said  to 
extend  beyond  the  date  therein  specified. 

(4)  That  the  appellant  acceptea  and  took 
the  licence  so  issued  to  him  without  demur 
or  complaint. 

(5)  That  his  application  for  the  renewal 
of  such  licence  showed  conclusivelv  that  he 
considered  the  previous  licence  had  expired. 

(6)  That  with  reference  to  the  appellant's 
contention  in  paragraph  3  (3)  of  this  case  no 
advanta^  was  taken  of  the  appellant  in  the 
prosecution  referred  to,  inasmuch  as  he  was 
liable  to  be  convicted  of  the  offence  then 
charged,  whether  the  said  premises  were  or 
were  not  licensed  as  a  slaughter-house. 

6.  We  were  of  opinion  that  the  said 
licence  was  not  in  force  after  December  31st, 
1906,  and  a  fortiori  that  it  was  not  in  force 
on  February  4th^  1907,  and  that  the 
appellant  had  no  licence  in  force  to  use  his 
said  premises  as  a  slaughter-house  on 
February  4th,  1907.  We  also  found  as  a 
fact  that  the  appellant  accepted  the  said 
licence  with  a  full  knowledge  that  it 
expired  on  December  3 1st,  1906,  and  that 
he  had  not  appealed  against  the  limitation 
contained  in  such  licence  or  the  refusal  to 
renew  the  licence. 

We  therefore  gave  our  determination 
against  the  appellant  in  manner  before 
stated. 

7.  The  question  upon  which  the  opinion 
of  the  said  court  is  desired  is,  whether  we, 
the  said  justices,  upon  the  above  statement 
of  facts,  came  to  a  correct  decision  in  point 
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of  law,  and,  if  not,  what  should  be  done  in 
the  premises. 

The  questions  of  law  arising  on  the  above 
statement  for  the  opinion  of  this  honourable 
court  therefore  are  as  follows  : 

(1)  Did  the  said  licence  of  August  22nd, 
1906,  expire  on  December  31st,  1906,  as 
stated  therein? 

(2)  If  the  last  question  is  answered  in  the 
negative,  is  the  said  licence  in  force  (a)  for 
an  indefinite  period,  (b)  for  12  months  from 
August  22nd,  190G? 

(3)  Was  the  said  licence  of  August  22nd, 
1906,  in  force  and  valid  on  February  4th, 
1907? 

8.  If  the  court  should  be  of  opinion  that 
the  said  conviction  was  legally  and  properly 
made  and  the  appellant  is  liable  as  afore- 
said, then  the  saia  conviction  is  to  stand, 
but  if  the  court  should  be  of  opinion  other- 
wise, then  the  said  information  is  to  be 
dismissed. 

Given  under  our  hands  the  6th  day  of 
May.  1907,  at  Winsford,  in  the  said  county 
of  Ciiester. 

(Signed)       W.  H.  Verdin. 
John  Stubbs. 
Justices  of  the  |)eace  for  the 
county  of  Chester. 

The  Towns  Improvement  Clauses  Act, 
1847,  8.  126,  provides  :  "  No  place  shall  be 
used  or  occupied  as  a  slanniter-houae  or 
knacker's  yard  within  the  said  limits  which 
was  not  in  such  use  and  occupation  at  the 
time  of  the  passing  of  the  special  Act,  and 
has  so  continued  ever  since,  unless  and 
until  a  licence  for  the  erection  thereof,  or 
for  the  use  and  occupation  thereof  as  a 
slaughter-house  or  knacker's  yard,  have 
been  obtained  from  the  commissioners  ;  and 
every  person  who,  without  having  first 
obtained  such  licence  as  aforesaid,  uses  as  a 
slaughter-house  or  knacker's  yard  any  place 
within  the  said  limits  not  used  as  such  at 
the  passing  of  the  special  Act,  and  so  con- 
tinued to  be  used  ever  since,  shall  for  each 
offence  be  liable  to  a  penalty  not  exceeding 
five  pounds,  and  a  like  penalty  for  every 
day  after  the  conviction  for  such  offence 
upon  which  the  said  offence  is  continued." 

The  Public  Health  Act,  1876,  s.  169,  pro- 
vides :  "  Any  urban  authority  may,  if  they 
think  fit,  provide  slaughter-houses,  and  they 
shall  niake  byelaws  with  respect  to  the 
management  and  charges  for  the  use  of  any 
slau^ter- houses  so  provided.  For  the 
purpose  of  enabling  any  urban  authority  to 
rej^late  slaughter-houses  within  their  dis- 
trict the  provisions  of  the  Towns  Improve- . 
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ment  Clauses  Act,  1847,  with  respect  to 
slaughter-houses  shall  be  incorporated  with 
this  Act  Nothing  in  this  section  shall 
prejudice  or  affect  any  rights,  powers,  or 
privileges  of  any  persons  incorpcNAted  by 
any  local  Act  passed  before  the  passing  of 
the  Public  Health  Act,  1848,  for  the  purpose 
of  making  and  maintaining  slaughter- 
houses." 

The  Public  Health  Acts  Amendment  Act 
1890,  s.  29,  provides :  '^  Licences  mated 
after  the  adoption  of  this  part  of  this  Act 
for  the  use  and  occupation  of  pLioes  as 
slaughter  houses  shall  oe  in  foroe  for  such 
time  or  times  only,  not  being  less  than 
twelve  months,  as  the  urban  autnority  shall 
think  fit  to  specify  in  sudi  licences." 

E.  Owen  RoberiSy  for  the  appellant. — By 
s.  29  of  the  Public  Health  Acts  Amendment 
Act,  1890,  a  slaughter-house  licence  must  be 
for  at  least  twelve  months.  The  attempted 
limitation  is  nugatory  and  the  licence  must 
be  taken  to  be  a  licence  for  an  indefimte 
period  {HovHirth  v.  Manchester  Corporation 
(1862),  6  L.  T.  683  ;  B.  v.  Dodds  (1905), 
69  J.  P.  210 ;  [1905]  2  K.  B.  40). 

Elcbn  Bankesy  K.C.  {R,  M.  Mottigomerv 
with  him),  for  the  respondents.— The  appel- 
lant could  have  applied  for  a  mandamus 
against  the  respondents  or  he  could  have 
appealed  under  s.  7  of  the  Act,  but  he  did 
not  adopt  either  of  these  courses.  The 
respondents  acted  under  a  misiappreh^nsioQ 
as  to  their  powers,  but  a  person  using  a 
slaughter-house  without  a  licence  in  force 
at  the  time  he  uses  it  is  liable  to  prosecu- 
tion. The  limiting  clause  cannot  be  struck 
out.  The  appellant  has  to  prove  that  he 
had  a  licence  operative  on  the  day  in  respect 
of  which  he  was  summoned,  but  he  cannot 
do  so.  The  effect  of  the  insertion  of  the 
limiting  clause  is  that  the  licence  was  bad 
ab  initio,  [He  cited  R,  v.  .Mann  (IS73\ 
L.  R.  8  Q.  B.  235.] 

A.  T.  Lawrence,  J.,  read  the  following 
judgment  of  the  court. — This  case  raises  the 
question  whether  a  licence  granted  under 
the  Public  Health  Acts  Amendment  Act, 
1890,  s.  29,  for  the  use  of  premises  as  a 
slaughter-house  can  be  made  to  terminate 
in  less  than  twelve  months.  The  facts  are 
shortly  these  :  The  appellant  apdlied  for  a 
licence  in  the  year  1904.  He  suosequently 
modified  his  premises  to  meet  the  require- 
ments of  the  sanitarjr  authority,  and  on 
August  22nd,  1906,  a  licence  was  granted  to 
him  containing  the  words  "  to  be  used  as  a 
slaughter-house  unl^il  December  Slst^  1906.'' 
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He  was  convicted  of  having  used  the 
premises  as  a  slaughter-house  on  February 
4th,  1907,  without  having  a  licence  from 
the  local  authority.  The  question  in  the 
case  is  whether  the  licence  had  expired  on 
December  Slst,  1906.  Section  29of  thePablic 
Health  Acts  Amendment  Act,  1890,  enacts 
that  "  licences  .  .  .  shall  be  in  force  for  such 
time  or  times  only,  not  being  less  than  twelve 
months,  as  the  urban  authority  shall  think 
fit  to  specifv  in  such  licences."  It  was 
argued  tor  the  respondents  by  Mr.  jSan^^« 
that  the  Imiitation  of  time  contained  in 
this  licence  must  be  effective  because  it 
amounted  to  a  conditional  grant  of  the 
licence.  We  are  of  opinion  that  this  con- 
tention is  erroneous.  Assuming  that  the 
words  are  to  be  read  as  a  condition,  the^ 
are  at  most  a  condition  subsequent,  and  if 
the  licence  be  read  (as  for  the  purpose  of 
testing  its  validitv  it  must  be  read)  as 
containing  a  recital  of  s.  29,  under  which  it 
is  granted,  and  with  this  condition  in  it,  the 
condition  is  repugnant  to  the  ^rant  and 
therefore  void.  See  Comyns'  Digest,  title 
"  Condition  "  (D.  4).  I  think  it  was  beyond 
the  power  of  the  authority  to  impose  a 
condition  limiting  the  dnratioQ  of  the  licence 
to  less  than  twelve  months,  and  I  think  the 
licence  must  therefore  be  read  as  extending 
to  August  SSnd,  1907.  I  see  no  ground  for 
reading  the  licence  as  operative  for  a  longer 
period,  as  contended  for  by  the  appellant. 
The  intention  of  the  licensing  authority  to 
limit  the  operation  of  the  licence  is  clear 
upon  the  face  of  it,  and  the  fact  that  they 
exceeded  their  powers  of  limitation  should 
not  be  treated  as  doing  more  than  extending 
its  duration  to  the  period  at  which  they 
could  have  first  maae  it  terminable,  viz., 
August  22nd,  1907.  For  these  reasons  we 
think  that  the  appeal  must  be  allowed  and 
the  conviction  quashed. 

Appeal  allowed. 

Solicitor  for  the  appellant :  E.  A.  Fuller, 
for  J.  Holland,  Winsford. 

Solicitors  for  the  respondents :  Busk, 
Mellor  k  Norris,  for  J.  H.  Cooke,  Winsford. 
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May  1,  1907. 

(Before  Darling  and  Phillimore,  JJ.) 

Dunning  v.  Owkn. 

Licensing— Selling  intoxicating  liquor  with- 
out a  licence— Licensed  person  in  con- 
trol—Real seller— Licensing  Act,  1872 
(35  &  36  Vict.  c.  94),  s.  3. 

The  respondenty  who  vkis  not, a  licensed 
person^  contracted  to  supply  intoxicating 
liqiwr  at  an  exhibition,  and  by  arrange- 
ment xoith  him  a  licensed  person  obtained 
an  occasioned  licence  for  the  sale  of 
intoxicating  liquor  at  the  exhibition. 
Beer  sent  to  toe  exhibition  by  order  of 
the  respondent,  and  paid  for  by  him^ 
was  sold  there  by  barmaids,  who  were 
paid  by  the  respondent.  The  licensed 
person  was  in  control  of  the  bar  and  the 
serving  staff,  but  wa^  not  remunerated 
for  his  services  in  any  way,'  The  pro- 
ceeds were  piit  in  the  till  and  afterwards 
taken  away  by  an  employee  (ff  the 
respondent. 

Held,  that  proof  of  these  facts  was  proof  <^ 
an  offence  by  the  respondent  against  s,  3 
of  the  Licensing  Act,  1872,  as  he  loas 
the  real  seller,  and  he  was  therefore 
selling  intoxicating  liquor  which  he  was 
not  licensed  to  sell. 

Case  stated  by  the  undersigned,  the 
stipendiary  magistrate  for  the  city  of 
Liverpool. 

1.  At  the  court  of  summary  jurisdiction 
sitting  at  the  court  house.  Dale  Street, 
Liverpool,  an  information  was  preferred  by 
the  appellant  under  the  Licensing  Act,  1872. 
against  the  respondent  for  that  he  did  sell 
by  retail  intoxicating  liquors,  to  wit,  beer 
and  wines  which  he  was  not  then  licensed 
to  sell,  which  information  wa^  heard  by  me 
on  the  30th  day  of  January,  1907,  when  I 
dismissed  the  said  information. 

2.  Upon  the  hearing  of  the  said  informa- 
tion the  following  facts  were  proved  or 
admitted  before  me : 

(1)  The  respondent  having  entered  into  a 
contract  to  supply  refreshments^  including 
intoxicating  liquor,  at  an  exhibition  to  be 
held   at    St.    Qeorge's    Hall,    Liverpool, 
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arranged  with  one  Thomas  Jenkins,  a  person 
licensed  to  sell  wine,  beer  and  si)irits  to  be 
consumed  on  or  off  the  premises  at  48, 
Basnett  Street,  Liverpool,  that  Jenkins 
should  obtain  an  occasional  licence  for  the 
sale  of  intoxicating  liquor  at  St.  George's 
Hall  during  such  exhibition. 

(2)  The  respondent,  who  was  not  a 
licensed  person,  applied  in  the  ordinary 
course  of  his  business  as  a  licensing  agent 
on  behalf  of  Jenkins  for  an  occasional  licence, 
which  was  granted  to  Jenkins. 

(3)  On  the  19th  day  of  September,  1906, 
beer  was  sold  at  St.  Georce's  Hall  by  bar- 
maids who  were  employed  by  Jenkins  in  his 
business  at  48,  Basnett  Street,  but  who  for 
the  time  they  were  employed  at  St.  George's 
Hall  were  paid  by  the  respondent. 

(4)  The  beer  so  sold  was  sent  to  St. 
George's  Hall  by  order  of  the  respondent, 
who  subsequently  paid  for  the  same. 

(5)  The  proceeds  of  such  sale  were  put 
into  the  till  at  the  bar  and  were  afterwards 
taken  away  by  Jenkins's  son,  who  at  that 
time  was  in  the  employ  of  the  respondent. 

(6)  The  respondent  was  from  time  to  time 
present  in  the  room  on  the  day  on  which  the 
sale  took  place,  but  did  not  with  his  own 
hands  sell  any  beer  or  in  any  way  interfere 
with  or  control  the  siile  thereof. 

(7)  Jenkins  attended  at  the  bar  and  per- 
sonally sold  beer  and  was  in  control  of  the 
bar  and  of  the  serving  staff,  but  he  was  not 
in  any  way  remunerated  for  such  services 
nor  did  he  receive  a  share  of  the  profits  of 
the  sale. 

3.  On  behalf  of  the  appellant  it  was 
contended  that  the  fact  of  the  beer  being 
respondent's  beer  and  the  barmaids  beine 
paid  by  him  and  the  proceeds  being  received 
by  him  or  on  his  behalf  constituted  a  sale 
by  the  respondent,  and  that  the  presence  of 
and  sale  by  Jenkins,  who  held  the  licence, 
did  not  make  the  sale  of  the  respondent's 
beer  anything  but  a  sale  by  the  respondent. 

4.  On  behalf  of  the  respondent  it  was 
contended  that  the  above-stated  facts  did 
not  constitute  an  offence  against  s.  3  of  the 
Licensing  Act,  1872. 

5.  My  attention  was  called  to  the  cases  of 
Feckovtr  v.  Defriei  {1^>06\  71  J.  P.  38,  and 
Williamson  v.  Morris  (1898\  62  J.  P.  790  : 
[189911Q.  B.  7. 

6.  I  was  of  opinion  that  there  was  a  dis- 
tinction between  this  case  and  the  case  of 
Peckover  v.  Defries,  mpra,  and  while  I 
thought  there  might  have  been  a  sale  in  law 
by  the  respondent  as  well  as  by  Jenkins,  I 
did  not  think  that  the  respondent  had  com- 
mitted a  breach  of  the  licensing  laws,  and 
therefore  I  dismissed  the  information. 
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7.  The  question  upon  which  the  opinion 
of  the  said  court  is  aesired  is  whether  upon 
the  above  statement  of  facts  I  came  to  a 
correct  determination  and  decision  in  point 
of  law,  and,  if  not,  what  should  be  done  in 
the  premises. 

Dated  the  18tli  day  of  April,  1907. 

(Signed)     W.  J.  Stewart, 
Stipendiary  magistrate  for   the 
city  of  Liverpool. 

The  Licensing  Act,  1872,  s.  3,  provides : 
**  No  person  shall  sell  or  expose  for  sale  by 
retail  any  intoxicating  liquor  without  being 
duly  licensed  to  sell  the  same,  or  at  any 

f>lace  where  he  is  not  authorised  by  his 
icence  to  sell  the  same.  Anv  person  selling 
or  exposing  for  sale  by  retail  any  intoxicat- 
ing liquor  which  he  is  not  licensed  to  sell  by 
retail^  or  selling  or  exposing  for  sale  any 
intoxicating  lionor  at  any  place  where  he  is 
not  authonsea  by  his  licence  to  sell  the 
same,  shall  be  subject  to  the  following 
penalties    ..." 

Leslie  Scotty  for  the  appellant.— This  case 
is  covered  by  the  principle  of  Peckover  v. 
Defries,  supra.  It  mav  be  that  in  the  case 
of  limited  companies  the  licence  is  probably 
in  the  name  of  the  manager,  but  that  is  not 
this  case.  The  real  question  here  is  what  is 
the  meaning  of  the  word  "  sell "  in  s.  3  of 
the  Licensing  Act,  1872.  It  is  used  in  the 
contractual  sense  and  the  person  who  sells 
in  that  sense  must  be  licensed.  The  fact 
that  the  manager  has  a  licence  will  not 
prevent  the  offence  from  being  committed. 
fDARLiNG,  J.— Jenkins  was  in  control.] 
That  must  mean  on  behalf  of  Owen.  The 
services  of  the  staff  were  lent  by  Jenkins  to 
Owen  for  the  purpose  of  the  exhibition. 
The  facts  as  to  their  relative  positions  are 
within  the  facts  in  Eourke  v.  Whitemoss 
Colliery  Co.  (1877),  41  J.  P.  680  ;  2  C.  P.  D. 
205.  Their  relationship  is  therefore  that  of 
servant  and  master.  Williamson  v.  NorriSy 
supra,  shows  that  the  person  who  requires 
a  licence  is  the  real  owner  for  whose  profit 
the  intoxicating  liquor  is  sold.  The  word 
** sell "  connotes  a  contract  of  sale.  [Daruno, 
J.— We  agree  that  it  does  not  mean  the 
physical  act  of  handing  over  the  counter.] 
In  B&yle  v.  Smith  {190S)y  70  J.  P.  115; 
[1906]  1  K.  B.  432,  the  respondent  was  held 
not  responsible  because  the  servant  who 
sold  the  beer  wc^  acting  contrary  to  express 
orders  and  outside  the  scope  of  his  employ- 
ment Pletts  V.  Beattie  (1896),  60  J.  P.  185 ; 
11896]  1  Q.  B.  519,  also  shows  that  it  is  the 
contractual  seller  who  requires  a  licence. 
[He  also  cited  Noblett  v.  nopkinmm  (190$), 
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69  J.  P.  269 ;  [1905]  2  K.  B.  214  ;  Stephen- 
son V.  Bogers  {1899\  63  J.  P.  230;  and 
Graff  V.  Evans  (1882),  46  J.  P.  262 ; 
8  Q.  B.  D.  373.] 

Rigby  Swift,  for  the  respondent.— It  is 
almost  inconceivable,  if  the  appellant's  con- 
tention is  right,  that  this  court  should  have 
considered,  as  they  have  done,  contracts 
between  brewers  and  managers^  which 
would  in  that  case  be  illegal,  na  being  con- 
tracts under  which  a  licensed  person  sells 
beer  supplied  to  him  by  an  unlicensed 
person.  Jenkins  was  in  charge  of  the  staff 
and  he  had  the  option  of  refusing  to  supply 
a  customer.  Section  62  of  the  Licensing 
Act,  1872,  shows  that  the  Act  aims  at  the 
transaction  of  handing  out  the  liquor.  The 
person  handing  it  out  must  be  licensed  or 
authorised  by  a  licensed  person.  There  is 
no  evidence  that  Owen  was  taking  any  part 
in  the  management  or  in  the  sale  of  the 
liquor.  In  Peckover  v.  De/ries,  tupra^ 
the  nerson  taking  the  active  part  in  the  sale 
of  tne  liauor  was  not  a  licensed  person. 
Here  Jenkins  is  doing  what  he  ha^  been 
licensed  to  do.  He  has  a  licence  to  sell  any 
intoxicating  liQuor,  whether  his  own  property 
or  not.  In  Williamson  v.  Norris,  supra, 
the  servant  was  instructed  what  he  was  to 
do.  The  respondent  has  complied  with  all 
the  requirements  laid  down  in  the  judgment 
of  Dabuno,  J.,  in  Peckover  v.  Defries,  supra. 
There  is  no  reported  case  in  which  there  has 
been  a  conviction  where  the  person  handing 
out  the  liquor  had  a  licence.  With  regard 
to  the  practice  as  to  brewers  and  brewers' 
managers  the  point  was  apparent  on  the 
pleadings  and  was  not  taken  in  Mayhew  v. 
SutUe  {1854\  19  J.  P.  5,  38.  Nobody 
suggested  there  that  the  arrangement  was 
illegal.  There  is  no  distinction  between  a 
public  company  and  an  individual. 

Scott  was  not  called  on  to  reply. 

Darling,  J.— We  are  told  that  this  case 
raises  grave  questions  with  regard  to  the 
method  of  carrying  on  licensed  houses,  but 
that  really  is  not  before  us,  and  is  not  to  my 
mind  involved  in  the  considerations  which 
the  facts  before  us  nece.ssitate.  It  is  found 
in  the  case  that  the  respondent  having 
entered  into  a  contract  to  supply  refresh- 
ments, including  intoxicating  liquor,  at  an 
exhibition  to  be  held  at  St.  George's  Hall, 
Liverpool,  arranged  with  one  Thomas 
Jenkins,  a  person  licensed  to  sell  wine,  beer, 
and  spirits  to  be  consumed  on  or  off  the 
premises  at  48,  Basnett  Street,  Liverpool, 
that  Jenkins  should  obtain  an  occasional 
licence  for  the  sale  of  intoxicating  liquor  at 
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St.  George's  Hall  during  such  exhibition. 
It  is  perfectly  plain  from  that  statement 
that  the  respondent  did  not  engage  Jenkins, 
as  he  might  have  done,  to  carry  out  part 
of  the  contract  which  the  respondent  had 
got,  t.c.,  by  handing  over  to  Jenkins  the 
supply  of  refreshments  because  Jenkins  was 
a  licensed  person.  The  respondent  entered 
into  a  contract  that  he  would  do  the  whole 
thinghiniself,  and  he  then  made  this  arrange- 
ment with  Jenkins.  The  respondent,  vmo 
was  a  licensed  person,  applied  in  the  ordin- 
ary course  of  his  business  as  a  licensing 
agent  on  behalf  of  Jenkins  for  an  occasional 
licence,  which  was  granted  to  Jenkins. 
Intoxicating  liquor  was  sold  and  the  bar- 
maids, who  were  the  ordinary  barmaids 
employed  by  Jenkins,  were  sent  to  St. 
George's  Hall,  where  they  were  paid  by  the 
respondent.  The  case  goes  on  to  state  what 
I  think  are  very  material  facts,  namely,  that 
the  beer  so  sold  was  sent  to  St.  George's 
Hall  by  order  of  the  respondent,  who 
subsequently  paid  for  the  same,  and  the 
proceeds  of  such  sale  were  put  into  the  till  at 
the  bar  and  were  afterwards  taken  away  by 
Jenkins's  son,  who  at  that  time  was  in  the 
employ  of  the  respondent.  The  respondent 
was  from  time  to  time  present  in  tne  room 
on  the  day  on  which  the  sale  took  place,  but 
did  not  with  his  own  hands  sell  any  beer  or 
in  any  way  interfere  with  or  control  the  sale 
thereof.  Jenkins  attended  at  the  bar  and 
personally  sold  beer  and  was  in  control  of 
the  bar  and  of  the  serving  staff,  but  he  was 
not  in  any  way  remunerated  for  such 
services  nor  did  he  receive  a  share  of  the 

Sroiits  of  the  sale.  Upon  this  the  respon- 
ent  was  summoned  for  a  breach  of  s.  3  of 
the  Licensing  Act,  1872.  That  section  says 
this :  '^  No  person  shall  sell  or  expose  for 
sale  by  retail  any  intoxicating  liquor  with- 
out being  duly  licensed  to  sell  the  same,  or 
at  any  place  where  he  is  not  authorised  by 
his  licence  to  sell  the  same  .  .  .  "  It  is 
said  that  the  respondent  did  not  sell  this 
liquor.  It  is  true  that  he  did  not  hand  it 
out  to  the  people  who  wanted  it,  but  if  he  had 
done  that,  and  no  more  than  that,  he  would 
not  have  been  within  this  section,  for  it  is 
shown  by  WUliamspn  v.  Norris,  supra,  that 
the  person  who  simply  as  the  agent  or 
servant  of  another  hands  out  the  liquor  to 
a  person  who  pays  for  it  does  not  require  a 
licence  at  all.  That  is  plain  from  the  rest 
of  the  section :  "  Any  person  selling  or 
exposing  for  sale  by  retail  any  intoxicating 
liquor  which  he  is  not  licensed  to  sell  by 
retail,  or  selling  or  exposing  for  sale  any 
intoxicating  liquor  at  any  place  where  he  is 
not  authonsed  by  his  licence  to  sell  the 
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same,  shall  be  subject  to  the  following 
penalties  ,  .  .  "  Whose  was  this  liquor  ? 
it  was  the  respondent's.  He  sold  it.  It 
mav  be  said  that  he  sold  it  and  that  Jenkins 
sold  it  and  that  the  barmaids  sold  it ;  but 
the  barmaids  would  not  require  a  licence, 
nor  would  Jenkins  recjuire  one  for  merely 
doing  what  the  barmaids  did.  It  was  the 
respondent's  liquor,  sold  by  his  directions, 
ana  I  should  say  that  the  respondent  sold 
it.  It  is  true  that  he  sold  it  by  means  of 
servants  or  agents,  but  a  man  who  sells  by  a 
servant  or  agent  sells  all  the  same,  and  the 
statute  says  that  any  person  selling  or  ex- 
posing for  sale  b^  retail  any  intoxicating 
liquor  "  which  he  is  not  licensed  to  sell "  is 
guilty  of  an  offence.  I  have  come  to  the 
conclusion  that  the  respondent  sold  the 
liquor  by  retail.  It  could  not  have  been 
sold  if  he  had  not  sold  it.  The  respondent 
had  no  licence,  and  that  fact  renders  him 
guilty  of  an  offence  under  this  section,  and 
I  do  not  think  it  matters  that  the  respon- 
dent's agent  who  sold  the  liouor  had  a 
licence.  The  statute  says  that  the  man  who 
sells  it  must  have  a  licence.  It  is  impossible 
to  say  that  the  respondent  was  not  the 
person  who  sold  it.  The  reasoning  in 
WilliaTMon  v.  Norris,  suprUy  appears  to 
show  that  it  is  so,  for  the  reasoning  that 
shows  that  the  waiter  at  the  bar  in  that 
case  did  not  sell  shows  that  the  kitchen  com- 
mittee of  the  House  of  Commons  did  sell 
and  shows  that  the  respondent  in  this  case 
was  the  seller  and  required  a  licence.  The 
words  I  should  like  to  refer  to  in  the  judg- 
ment of  Russell,  L.C.J.,  are  these :  *'  I 
am  of  opinion  that  the  true  meaning  of  the 
section  is,  that  the  sale  which  is  prohibited 
must  be  a  sale  by  the  person  who  ought  to 
be  licensed.  The  sale  struck  at  is  a  sale  by 
the  master  or  the  principal."  Who  was  the 
principal  here  ?  Clearly  the  man  to  whom 
the  liquor  belonged.  That  man  was  the 
respondent.  The  respondent  bought  the 
liquor  and  sent  it  to  St.  George^  Hall. 
Wnen  it  was  sold  by  these  people  by  his 
instnictions,  the  money  was  taken  out  of 
the  till  by  a  person  in  his  employment  and 
delivered  to  him.  He  comes  distinctly 
wil^in  the  words  of  this  section,  and  who- 
ever had  a  licence  the  respondent  needed  a 
licence,  for  the  reasons  I  nave  given.  I  am 
not  going  to  attempt  to  make  this  decision 
of  any  use  in  otner  circumstances.  If 
reasons  can  be  found  in  this  iudgment  why 
other  people  who  have  not  licences  should 
have  them,  that  is  no  affair  of  mine.  It 
seems  to  me  that  what  I  have  said  is  in 
accordance  with  Willtafnton  v.  Norris^ 
supra^  and  not  in  conflict  with  Ptchover  v. 
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Defrtesy  Bujyra^  where  the  decision  simply 
came  to  this— that  the  real  facts  must  oe 
further  ascertained  before  the  law  could  be 
declared. 

Philliucore,  J.— I  am  of  the  same  opinion. 
Peckover  v.  Defries,  supra^  shows  that  you 
cannot  avoid  the  provisions  of  the  licensing 
law  by  keeping  on  the  premises  a  "  tame " 
licensed  person.  Williamson  v.  Norru^ 
suproy  is  more  in  point  than  Peckover  v. 
DefrieSy  supra.  The  effect  of  Williamsons. 
Norris  supra^  is  that  sale  for  the  purpose  of 
the  Licensing  Acts  is  like  any  other  sale. 
When  you  want  to  find  the  seller  you  look 
for  the  principal  and  not  the  agent  The 
principal  here  was  the  respondent,  and  the 
fact  that  he  had  an  agent  who  was  licensed 
no  more  helps  him  than  the  fact  that  Defries 
had  on  the  premises  a  man  who  was  said  to 
be  licensed.  For  these  reasons  I  agree  that 
the  appeal  should  be  allowed. 

Appeal  alloxoed  and  com  remitted. 

Solicitors  for  the  appellant :  F.  Venn  k 
Co.,  for  E.  R.  Pickmore,  Liverpool. 

Solicitor  for  the  respondent :  John  Hands, 
for  Edwin  Berry  &  Co.,  Liverpool. 
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(Before  Vaughan    Williams,   Flktchkb 
MouLTON  and  Buckley,  L.JJ.) 

Rex  V,  Middlesex  J  J. ;  Ex  parte  Walsall 
Union. 

Poor  law— Order  by  joint  committee  of 
county  councils  under  Local  Qovern> 
ment  Acts,  1888  and  1894— Article  pro- 
viding for  settlements  in  divided  parish 
to  continue  in  new  parishes— Vsilidity 
—Local  Government  Acts,  1888  (61  k 
52  Vict.  c.  41),  ss.  57,  59,  and  1894 
(56  &  57  Vict  c.  73),  ss.  36,  42,  69. 

At  the  pacing  of  the  Local  Government  Act, 
1894,  a  parish  ^oas  situate  in  two  urban 
districts.  Such  parish  Ufas  divided^ 
and  an  Order  relating  to  such  division 
looA  made  by  a  joint  committee  of 
county  councils  under  the  Loeal  Gov- 
ernment   Acts,    1888   and   1894,   and 
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Rex  v.  Middlesex  JJ.  ;  Ex  parte  Wal- 
sall Union. 
eonfimud    hy  the  Local    Government 
Board,     Such  Order  contained  inter 
alia  the  following  articles : 

"  9.  Every  person  who  has  acquired^  or  whoy 
on  or  More  the  date  of  the  operation  of 
the  Order,  shall  acquire  a  settlement  in 
any  of  the  existing  parishes  mentioned 
in  the  articles  1  and  2  of  the  Order, 
shall  be  deemed  to  have  acquired  a 
settlement  in  the  parish  comprising  the 
place  in  which  toe  oc^s  or  circumstances 
conferring  such  settlement  shall  have 
been  done  or  occurred.  If  such  acts  or 
circumstances  shall  have  been  done,  or 
occurred  in  more  than  one  place,  such 
settlement  shall  be  a>ccording  as  the  last 
place  of  residence  of  such  person  shall 
have  been  at  the  time  of  acquiring  such 
settlement, 

*'  10.  Any  person  who  shall  have  acquired  a 
status  of  irremovability  front  any  of 
the  existing  parishes  mentioned  in 
articles  1  ana  2  of  the  Order  shall  be 
deemed  to  have  acquired  a  status  of 
irremovability  from  the  parish  in  which 
he  shall  reside  on  the  date  of  the  opera- 
tion of  the  Order,  or  (if  he  shall  then  be 
in  receipt  of  relief)  from  the  parish 
comprising  the  pla^ie  in  which  he  was 
residing  at  the  time  of  becoming  charge- 
abler 

Heldj  that,  whether  or  not  there  was  power  to 
include  in  the  Order  the  articles  in 
question,  such  Order  must,  by  reason 
of  s.  42  of  the  Act  of  1894,  at  the  expira- 
tion of  six  months  after  confirmation 
by  the  IjOcoI  Goverment  Board  be  pre- 
sume to  have  been  duly  made  and  to 
be  within  the  powers  of  s.  57  of  the  Act 
of  1888,  and  no  objection  to  its  validity 
could  be  entertained. 

Decision  of  the  Divisional  Court  {reported 
70  ./.  P.  386)  affirmed. 

Appeal  by  the  ffuardiana  of  the  Walsall 
UnioD  from  thejudgmentof  the  High  Court 
of  Juatice,  King's  Bench  Division  (Alver- 
STONB,  L.C.J.,  Darling  and  Channell, 
J  J.)  (reported  70  J.  P.  385),  discharging  a 
rule  nisi  which  had  been  obtained  at 
the  instance  of  the  guardians  of  the  Walsall 
Union,  calling  upon  the  justices  of  the 
court  of  quarter  sessions  for  the  county  of 
Middlesex  to  show  cause  why  a  writ  of 
mandamus  should  not  issue  commanding 
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them  to  Issue  continuances  upon  the  appeal 
of  the  Walsall  Union  against  an  order  of 
two  justices  for  the  county  of  Middlesex, 
dated  September  29th,  1905,  adjudging  the 
last  legal  settlement  of  an  illegitimate  child, 
one  Anne  Olive  Kent,  bom  in  the  Brentford 
union  workhouse  on  May  Ist,  1902,  to  be 
in  the  parish  of  Walsall,  in  the  county 
borough  of  Walsall  and  Walsall  Union,  and 
requiring  the  removal  of  the  pauper  from 
Brentford  Union  to  Walsall  Union. 

On  November  8th,  1905,  notice  of  intention 
to  appeal  (dated  November  6th)  against  the 
said  order  of  removal  at  the  next  quarter  ses- 
sions for  the  county  of  Middlesex  was  given 
on  behalf  of  the  Walsall  Union  to  the  Brent- 
ford Union,  upon  the  grounds  (1)  that  the 
said  Anne  Olive  Kent  (hereinafter  known 
as  the  pauper),  at  the  time  the  order  of 
removal  was  made,  was  not  legally  settled 
in  the  parish  of  Walsall  or  in  any  parish  in 
the  Walsall  Union ;  (2)  that  the  township 
of  Walsall  Foreign,  where  Sarah  Anne 
Kent,  the  mother  of  the  pauper,  was 
alleged  by  the  grounds  of  removal  served 
on  the  appellants  with  the  said  order  to 
have  had  a  settlement,  when  she  attained 
the  age  of  sixteen  (which  settlement,  it  was 
alleged,  the  pauper  derived  from  her),  was 
at  the  time  of  the  passing  and  coming  into 
operation  of  the  Local  Government  Act, 
1894,  a  parish  or  township  then  situate  in 
more  than  one  urban  district  (being  then 
situate  partly  in  the  municipal  borouji^h  of 
Walsall  and  partly  in  the  urban  sanitary 
district  of  Brownhills),  and  became  by 
virtue  of  s.  36  (2)  of  that  Act  two  separate 
parishes;  and  tnat  by  reason  of  such 
division  and  separation  all  settlements  pre- 
viously acquired  or  then  subsisting  in  the 
township  or  Walsall  Foreign  were  lost. 

The  facts  in  the  case,  which  were  agreed, 
were  as  follows  :  The  pauper  whose  settle- 
ment was  in  dispute  was  bom  on  May  1st, 
1902,  in  the  Brentford  union  workhouse. 
She  IS  the  illegitimate  child  of  Sarah  Anne 
Kent,  and  takes  her  settlement.  Sarah 
Anne  Kent  was  born  at  Birmingham  on 
April  16th,  1880.  She  never  acquired  a 
settlement  for  herself,  so  that  she  took  her 
father's  settlement  on  April  1 6th,  1896, 
when  she  reached  the  age  of  sixteen  years. 
Before  the  Local  Government  Act,  1894, 
which  received  the  Royal  assent  on 
March  5th,  1894,  and  continuously  until 
the  appointed  day  hereinafter  mentioned, 
Henry  Kent,  who  was  the  father  of  Sarah 
Anne  Kent,  was  settled  in  the  parish  of 
Walsall  Foreign,  of  which  part  was  in  the 
municipal    borough   of   Walsall   and   the 
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remainder  in  the  urban  sanitary  district  of 
Brownhills,  in  the  countv  of  Stafford,  and 
as  such  parish  was  at  the  date  of  the  passing 
of  the  Local  Government  Act,  1894,  situate 
in  more  than  one  urban  district,  the  parts 
of  the  parish  in  each  such  district  ^suoject 
to  the  Order  hereinafter  mentioned)  oecame 
two  parishes  under  the  terms  of  s.  36  (2)  of 
the  said  Act  as  from  the  appointed  day 
therein  mentioned.  See  s.  84  (4).  The  first 
elections  in  the  Walsall  Union  after  the 
passing  of  the  Local  Government  Act,  1894, 
took  place  on  December  17th,  1894,  and  the 
newly-elected  guardians  came  into  office  on 
December  28th,  1894. 

By  s.  36  (1)  of  the  Local  Government  Act, 
1894,  (56  <k  57  Vict.  c.  73) :  "For  the  pur- 
pose of  carrying  this  Act  into  effect  in  the 
case  of— 

"(a)  every  parish  and  rural  sanitary  dis- 
trict which  at  the  passing  of  this  Act  is 
situate  partly  within  and  partly  without  an 
administrative  county ;  and 

I*  (b)  every  parish  which  at  the  passing  of 
this  Act  is  situate  partljr  within  and  partly 
without  a  sanitary  district ;  .  .  . 
I*  every  county  council  shall  forthwith  take 
into  consideration  every  such  case  within 
their  county,  and  whether  any  proposal  has 
or  has  not  been  made  as  mentioned  in 
section  fifty-seven  of  the  Local  Government 
Act,  1888,  shall  as  soon  as  practicable,  in 
accordance  with  that  section,  cause  inquiries 
to  be  made  and  notices  given,  and  make 
such  orders,  if  any,  as  they  deem  most  suit- 
able for  carrying  into  effect  this  Act  in 
accordance  with  the  following  provisions, 
namely : 

"^i)  the  whole  of  each  parish  .  .  . 
shall  be  within  the  same  administrative 
county ; 

"(ii)  the  whole  of  each  parish  shall, 
unless  the  county  council  for  special  reasons 
otherwise  direct,  be  within  the  same  county 
district;    .    .    . 

"(2)  Where  a  parish  is  at  the  passing  of 
this  Act  situate  in  more  than  one  urban 
district,  the  parts  of  the  parish  in  each  such 
district  shall,  as  from  the  appointed  day, 
unless  the  county  council  for  special  reasons 
otherwise  direct,  and  subject  to  any  altera- 
tion of  area  made  by  or  in  pursuance  of  this 
or  any  other  Act,  be  separate  parishes,  in 
like  manner  as  if  they  had  been  constituted 
separate  parishes  under  the  Divided  Parishes 
and  Poor  Law  Amendment  Act,  1876,  and 
the  Acts  amending  the  same. 

"  (8)  Where  the  alteration  of  the  boundary 
of  any  parish,  or  the  division  thereof  or  the 
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union  thereof  or  of  part  thereof  with 
another  parish,  seems  expedient  for  any  of 
the  purposes  of  this  Act,  provision  for  such 
alteration,  division,  or  union  may  be  made 
by  an  order  of  the  county  council  confirmed 
by  the  Local  Government  Board  under 
section  fifty-seven  of  the  Local  Goverment 
Act,  1888. 

**  (10)  Subject  to  the  provisions  of  this 
Act,  any  order  made  by  a  county  council  in 
pursuance  of  this  part  of  this  Act  shall  be 
deemed  to  be  an  order  under  section  fifty- 
seven  of  the  Local  Government  Act,  1888, 
and  any  board  of  guardians  affected  by  an 
order  shall  have  the  same  right  of  petitioning 
against  that  order  as  is  given  by  that  section 
to  any  other  authority." 

By  s.  42  :  "  When  an  order  under  section 
fifty-seven  of  the  Local  Government  Act, 
1888,  has  been  confirmed  by  the  Local 
Government  Board,  such  order  shall  at  the 
expiration  of  six  months  from  that  con- 
firmation be  presumed  to  have  been  duly 
made,  and  to  be  within  the  powers  of  that 
section,  and  no  objection  to  the  legality 
thereof  shall  be  entertained  in  any  legal 
proceeding  whatever." 

By  s.  69  :  "  Where  an  alteration  of  any  area 
is  made  by  this  Act,  an  order  for  any  of  the 
matters  mentioned  in  section  fifty- nine  of 
the  Local  Government  Act,  1888,  may,  if  it 
appears  to  the  county  council  desirable,  be 
made  by  the  county  council,  or,  in  the  case 
of  an  area  situate  in  more  than  one  county, 
by  a  joint  committee  of  county  councils,  but 
nothing  in  this  section  shall  empower  a 
county  council  or  joint  committee  to  alter 
the  boundaries  of  a  county." 

By  s.  57  of  the  Local  Government  Act, 
1888(51  6i  52  Vict  c.  41) :  "(1)  Whenever  a 
county  council  is  satisfied  that  a  prima 
facie  case  is  made  out  as  respects  any  county 
district  not  a  borough,  or  as  respects  any 
parishj  for  a  proposal  for  all  or  any  of  the 
following  things ;  that  is  to  say : 

'*(a)  the  alteration  or  definition  of  the 
boundary  thereof ; 

"(b)  the  division  thereof  or  the  union 
thereof  with  any  other  such  district  or  dis- 
tricts, parish  or  parishes,  or  the  transfer  of 
part  of  a  parish  to  another  parish ; 

"  (c)  the  conversion  of  any  such  district 
or  part  thereof,  if  it  is  a  rural  district^  into 
an  urban  district,  and  if  it  is  an  urban  dis- 
trict, into  a  rural  district,  or  the  transfer  of 
the  whole  or  any  part  of  any  such  district 
from  one  district  to  another,  and  the  forma- 
tion of  new  urban  or  rural  districts  ; 
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^  (d)  the  division  of  an  urban  district  into 
wards ;  and 

'^(e)  the  alteration  of  the  number  of 
wards,  or  of  the  boundaries  of  any  ward, 
or  of  the  number  of  members  of  any  dis- 
trict council,  or  of  the  apportionment  of  such 
members  among  the  wards, 
"  the  county  council  may  cause  such  inquiry 
to  be  made  in  the  locality,  and  such  notice 
to  be  given,  both  in  the  locality,  and  to  the 
Local  Government  Board,  Education  De- 
partment, or  other  Government  department 
as  may  be  prescribed,  and  such  other  in- 
auiry  and  notices  (if  any)  as  they  think 
nt,  and  if  satisfied  that  such  proposal  is 
desirable,  may  make  an  order  for  tne  same 
accordingly. 

"  ^2)  Notice  of  the  provisions  of  the  order 
shall  be  g^iven,  and  copies  thereof  shall  be 
supplied  in  the  prescribed  manner,  and 
otherwise  as  the  county  council  think  fit, 
and  if  it  relates  to  the  division  of  a  dis- 
trict into  wards,  or  the  alteration  of  the 
number  of  wards  or  of  the  boundaries  of  a 
ward,  or  of  the  number  of  the  members  of 
a  district  council,  or  of  the  apportionment 
of  the  members  among  the  wards,  shall  come 
into  operation  upon  being  finally  approved 
by  the  county  council. 

*'  (3)  In  any  other  case  the  order  shall  be 
submitted  to  the  Local  Government  Board ; 
and  if  within  three  months  after  such 
notice  of  the  provisions  of  the  order  as  the 
Local  Government  Board  determine  to  be 
the  first  notice,  the  council  of  any  district 
affected  by  the  order,  or  any  number  of 
county  electors  registered  in  that  district  or 
in  any  ward  of  that  district,  not  being  less 
than  one  sixth  of  the  total  number  of  elec- 
tors in  that  district  or  ward,  or  if  the  order 
relates  only  to  a  parish,  any  number  of 
county  electors  registered  in  that  parish, 
not  being  leas  than  one-sixth  of  the  total 
number  of  electors  in  that  parish,  petition 
the  Local  Government  Board  to  disallow 
the  order,  the  Local  Government  Board 
shall  cause  to  be  made  a  local  inquiry,  and 
determine  whether  the  order  is  to  be  con- 
firmed or  not. 

'*  (4)  If  any  such  petition  is  not  presented, 
or  being  presented  is  withdrawn,  the  Local 
Government  Board  shall  confirm  the  order. 

"(6)  The  Local  Government  Board,  on 
confirming  an  order,  may  make  such  modi- 
fications therein  as  they  consider  necessary 
for  carrjring  into  effect  the  objects  of  the 
order. 

"(6)  An  order  under  this  section,  when 
confirmed  by  the  Local  Government  Board, 
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shall  be  forthwith  laid  upon  the  table  of 
both  Houses  of  Parliament,  if  Parliament 
be  then  sitting,  and,  if  not,  forthwith  after 
the  then  next  meeting  of  Parliament. 

"(7)  This  section  shall  be  in  addition  to, 
and  not  in  derogation  of,  any  power  of  the 
Local  Government  Board  in  respect  of  the 
union  or  division  or  alteration  ot  parishes.** 

By  s.  59  (1)  "A  scheme  or  order  under 
this  Act  may  make  such  administrative  and 
judicial  arrangements  incidental  to  or  con- 
sequential on  any  alteration  of  boundaries, 
authorities,  or  other  matters  made  by  the 
scheme  or  order  as  may  seem  expedient. 

"  (2)  A  place  which  is  part  of  an  admini- 
strative county  for  the  purposes  of  this  Act 
shall,  subject  as  in  this  Act  mentioned,  form 
part  of  that  county  for  all  purposes,  whether 
sheriff,  lieutenant,  custos  rotulorum,  jus- 
tices, militia,  coroner  or  other :  Provided 
that: 

"(a)  Notwithstanding  this  enactment, 
each  of  the  entire  counties  of  York,  Lincoln, 
Sussex,  Suffolk,  Northampton,  and  Cam* 
bridge  shall  continue  to  be  one  county  for 
the  said  purposes  so  far  as  it  is  one  county 
at  the  passing  of  this  Act ;  and 

"  (b)  This  enactment  shall  not  affect  the 
existing  powers  or  privileges  of  any  city  or 
borough  as  respects  the  sheriff,  lieutenant, 
militia,  justices,  or  coroner ;  but,  if  anj 
county  borough  is,  at  the  passing  of  this 
Act,  a  part  ot  any  county  for  anv  of  the 
above  purposes,  nothing  in  this  Act  shall 
prevent  the  same  from  continuing  to  be  part 
of  that  county  for  that  purpose  ;  and 

"(c)  This  enactment  shall  not  affect 
parliamentarjr  elections  nor  the  right  to  vote 
at  the  election  of  a  member  to  serve  in 
Parliament,  nor  land  tax,  tithes,  or  tithe 
rentcharge,  nor  the  area  within  which  any 
bishop,  parson,  or  other  ecclesiastical  person 
has  any  cure  of  souls  or  jurisdiction. 

"(3)  For  the  purposes  of  i)arliaraentary 
elections,  and  of  the  registration  of  voters 
for  such  elections,  the  sheriff,  clerk  of  the 
peace,  and  council  of  the  county  in  which 
anj  place  is  comprised  at  the  passing  of 
this  Act  for  the  purpose  of  parliamentary 
elections  shall,  save  as  otherwise  provided 
by  the  scheme  or  order,  or  by  the  County 
Electors  Act,  1888,  or  this  Act,  continue  to 
have  the  same  powers,  duties,  and  liabilities 
as  they  would  nave  had  if  no  alteration  of 
boundary  had  taken  place. 

"  (4)  Any  scheme  or  order  made  in  pur- 
suance of  this  Act  may,  so  far  as  may  seem 
necessary  or  proper  for  the  purposes  of  the 
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scheme  or  order,  provide  for  all  or  any  of 
the  following  matters,  that  is  to  say— 

'*(a)  may  provide  for  the  abolition,  re- 
striction, or  establishment,  or  extension  of 
the  jurisdiction  of  any  local  authority  in  or 
over  any  part  of  the  area  affected  by  the 
scheme  or  order,  and  for  the  adjustment  or 
alteration  of  the  boundaries  of  such  area, 
and  for  the  constitution  of  the  local  autho- 
rities therein,  and  may  deal  with  the  powers 
and  duties  of  any  council,  local  authorities, 
quarter  sessions,  justices  of  the  peace, 
coroners,  sheriff,  lieutenant,  custos  rotulo- 
rum,  clerk  of  the  peace,  and  other  officer 
therein,  and  with  the  costs  of  any  such 
authorities,  sessions,  persons,  or  officers 
as  aforesaia,  and  may  determine  the  status 
of  any  such  area  as  a  comi)onent  part  of 
any  larger  area,  and  provide  for  the  election 
of  representatives  in  such  area,  and  may 
extend  to  any  altered  area  the  provisions  of 
any  local  Act  which  were  previously  in 
force  in  a  portion  of  the  area  ;  and 

"  (b)  may  make  temporarv  provision  for 
meeting  the  debts  and  liabilities  of  the 
various  authorities  affected  by  the  scheme 
or  order,  for  the  management  of  their  pro- 
perty, and  for  regulating  the  duties,  posi- 
tion, and  remuneration  of  officers  affected 
by  the  scheme  or  order,  and  applying  to 
them  the  provisions  of  this  Act  as  to  exist- 
ing officers;  and 

"  (c)  may  provide  for  the  transfer  of  any 
writs,  process,  records,  and  documents  re- 
lating to  or  to  be  executed  in  any  part  of 
the  area  affected  by  the  scheme  or  order, 
and  for  determining  questions  arising  from 
such  transfer ;  and 

"(d)  may  provide  for  all  matters  which 
appear  necessary  or  proper  for  bringing  into 
operation  and  giving  full  effect  to  the  scheme 
or  order ;  and 

"(e)  may  adjust  any  property,  debts, 
and  liabilities  affected  by  the  scneme  or 
order. 

"(5)  Where  an  alteration  of  boundaries 
of  a  county  is  made  by  this  Act  an  order 
for  any  of  the  above-mentioned  matters 
may,  if  it  appears  to  the  Local  Qovernment 
Board  desirable,  be  made  by  that  Board, 
but  such  order,  if  petitioned  against  by  any 
council,  sessions,  or  local  authority  affected 
thereby,  within  three  months  after  notice 
of  such  order  is  given  in  accordance  with 
this  Act,  shall  be  provisional  only,  unless 
the  petition  is  withdrawn  or  the  order  is 
confirmed  by  Parliament. 

"(6)  A  scheme  or  order  may  be  made  for 
amending  any  scheme  or  order  previously 
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made  in  pursuance  of  this  Act,  and  may 
be  made  oy  the  same  authority  and  after 
the  same  procedure  as  the  original  scheme 
or  order.  Where  a  provision  of  this  Act 
respecting  a  scheme  or  order  requires  the 
scheme  or  order  to  be  laid  before  Parlia- 
ment, or  to  be  confirmed  by  Parliament, 
either  in  every  case  or  if  it  is  petitioned 
against,  such  scheme  or  order  may  amend 
any  local  or  personal  Act.** 

On  July  21st,  1894,  an  Order  was  made 
by  a  joint  committee  of  the  county  council 
of  Stafford  and  the  county  borough  of  Wal- 
sall, containing  the  following  articles : 

"  1.  That  portion  of  the  parish  of  Walsall 
Foreign,  which  is  in  the  urban  sanitary  dis- 
trict of  Walsall  CJounty  Borough,  shall  be 
united  with  the  parish  of  Walsall  Borough 
(called  or  known  as  the  township  of  the 
*  borough  of  Walsall')  under  the  name  or 
title  of  the  'parish  of  Walsall,'  and  the 
remaining  portion  of  the  parish  in  the 
urban  sanitary  district  oi  Brownhills, 
shall  be  known  as  the  'parish  of  Walsall 
Wood.' 

"9.  As  between  the  new  parishes  men- 
tioned in  the  first  and  second  articles  of  this 
Order,  which  have  hitherto  been  parts  of 
the  parishes  named,  every  person  who  has 
acquired,  or  shall  on  or  before  the  appointed 
day  acquire,  a  settlement  in  sncn  last- 
mentioned  parish,  shall  be  deemed  to  have 
acquired  such  settlement  in  the  new  parish 
mentioned  in  this  Order  according  as  the 
acts  or  circumstances  conferring  sucn  settle- 
ment shall  have  been  done  or  taken  place 
in  one  or  the  other  of  such  new  parishes,  or 
if  such  acts  or  circumstances  shall  have 
been  done  or  taken  place  partly  in  each  of 
such  new  parishes,  then  according  as  his 
last  ])lace  of  residence  at  the  time  of  ac- 
quiring such  settlement  was  in  one  or  the 
other  of  such  new  parishes. 

"  10.  Any  person  who  shall  have  become 
irremovable  from  either  of  the  existing 
parishes  mentioned  in  the  first  and  second 
articles  of  this  Order  shall  be  deemed  to 
have  become  irremovable  from  the  new 
parish  according  as  he  shall  reside  on  the 
appointed  day,  or  if  he  shall  then  be  in 
receipt  of  relief,  according  as  he  was  resid- 
ing at  the  time  of  becoming  chargeable 
in  the  area  of  the  one  new  parish  or  of  the 
other. 

"  14.  .  .  .  and  this  Order  shall  come 
into  operation  upon  the  appointed  day,  as 
defined  by  s.  84  of  the  hwxil  Qovernment 
Act,  1894,  but  for  all  purposes  connected 
with  the  preparation  of  lists  of  electors,  and 
the  completion  of  the  register  of  electors, 
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it  shall  operate  and  be  deemed  to  come 
into  operation  from  the  date  of  its  being 
approved     by    the     Local     Qovernment 

'Hiis  Order  was  confirmed  by  the  Local 
Qoyemment  Board  on  October  19th,  1894, 
by  the  ''Stafford  and  Walsall  Confirmation 
Order,  1894,"  subject  to  certain  modifica- 
tions, containing,  inter  alia^  the  following 
articles : 

"2.  The  following  provisions  shall  be 
substituted  for  articles  9  and  10  of  the 
Order : 

"*9.  Every  person  who  has  acquired,  or 
who,  on  or  before  the  date  of  the  operation 
of  the  Order,  shall  acquire  a  settlement  in 
any  of  the  existing  parishes  mentioned  in 
the  articles  1  and  2  of  the  Order,  shall  be 
deemed  to  have  ac()uired  a  settlement  in 
the  parish  comprising  the  place  in  which 
the  acts  or  circumstances  conferring  such 
settlement  shall  have  been  done  or  occurred. 
If  such  acts  or  circumstances  shall  have 
been  done,  or  occurred  in  more  than  one 
place,  such  settlement  shall  be  according  as 
the  last  place  of  residence  of  such  person 
shall  have  been  at  the  time  of  acquiring 
such  settlement. 

"  *  10.  Any  person  who  shall  have  acquired 
a  status  of  irremovability  from  any  of  the 
existing  parishes  mentioned  in  articles  1 
and  2  of  tne  Order  shall  be  deemed  to  have 
acquired  a  status  of  irremovability  from 
the  parish  in  which  he  shall  reside  on  the 
date  of  the  operation  of  the  Order,  or  (if  he 
shall  then  be  in  receipt  of  relief])  from  the 
parish  comprising  the  place  in  which  he  was 
residing  at  the  time  of  becoming  charge- 
able.' 

"  8.  The  new  parishes,  by  the  Order  con- 
stituted, shall  be  included  in  and  form  part 
of  the  Walsall  Union." 

Upon  the  hearing  of  the  appeal  from  the 
order  of  removal  on  January  27th,  1906, 
counsel  for  the  appellants  informed  the 
court  that  he  proposed  to  argue  that  by 
refluson  of  the  Local  Government  Act,  1894, 
the  parish  of  Walsall  Foreign,  in  which 
Henry  Kent  had  a  settlement,  was  de- 
stroyed, and  that  the  settlement  of  Henry 
Kent  and  his  daughter  Sarah  Anne  Kent  in 
that  parish  was  also  destroyed,  and  that  so 
far  as  the  Order  attempted  to  deal  with 
the  settlement  of  persons  who  had,  at  the 
date  of  the  passing  of  that  Act,  a  settlement 
in  the  parish  of  Walsall  Foreign,  or  at- 
tempted to  give  any  person  a  status  of 
irremovability,  such  Order  was  not  autho- 
rised by  any  of  the  powers  under  which  it 
purported  to  be  made,  and  was  tUtra  vires  ; 
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the  appellants'  counsel  also  stated  that  he 
intenaod  to  argue  further  that  the  Order 
could  not  operate  upon  the  settlement  of 
persons  who  had  a  settlement  at  the  date  of 
the  Act  in  the  parish  of  Walsall  Foreign,  as 
such  settlement  had  been  destroyed,  and 
that  in  consequence  the  pauper  had  no 
settlement  in  the  parish  of  Walsall  or  in 
the  Walsall  Union. 

The  court  of  quarter  sessions  held  that 
they  had  no  jurisdiction  to  go  behind^  the 
Order  of  the  joint  committee,  and  declined 
to  consider  the  arguments,  or  to  hear  the 
appellants'  counsel  as  to  the  validity  of  the 
Order,  and  in  consequence  dismissed  the 
appHEMEd. 

The  ffuardians  of  the  Walsall  Union  there- 
upon obtained  the  rule  nisi  for  a  mandamus 
as  above  mentioned. 

The  Divisional  Court  held  that  clauses 
9  and  10  of  the  Order  were  not  ultra  vireSy 
and  further,  that  by  reason  of  s.  42  of  the 
Act  of  1894,  no  objection  to  the  legality  of 
the  Order  could  be  entertained. 

C.  A,  Russell^  K.O.,  and  Distumal^  for  the 
appellants. — The  Question  is  whether  clause 
9  of  the  Order  of  July  2l8t,  1894,  is  good  or 
bad,  and  it  is  contended  that  it  is  ultra  vires 
and  therefore  bad.  There  is  nothing  in  s.  67 
or  s.  59  of  the  Local  Government  Act,  1888, 
which  empowers  a  county  council  or  a  joint 
committee  to  deal  with  the  settlements  of 
paupers.  It  is  said  on  the  other  side  that 
s.  42  of  the  Local  Government  Act,  1894, 
makes  this  Order  valid,  but  that  section  does 
not  apply  because  the  Order  was  not  made 
under  s.  57  of  the  Act  of  1888.  The  divi- 
sion of  the  parish  was  brought  about  by  the 
operation  of  s.  36  (2)  of  the  Act  of  1894,  and 
not  by  the  Order  in  question.  A  joint 
committee  have  no  power  to  make  an  Order 
affecting  a  parish  divided  by  the  operation 
of  the  Act  itself,  except  so  far  as  they  are 
authorised  so  to  do  by  sub-ss.  (3)  and  (8)  of 
8.  36.  From  that  it  follows  that  this  was 
not  an  Order  made  in  pursuance  of  Part  3 
of  the  Act  of  1894  within  the  meaning  of 
s.  36  (10)  of  that  Act,  and  therefore  it  could 
not  be  "deemed  to  be"  an  Order  under 
s.  57  of  the  Act  of  1888.  There  is  no  power 
given  by  the  statutes  to  deal  with  questions 
of  settlement  by  the  Order,  that  can  only 
be  done  by  legislation,  and  s.  42  of  the  Act 
of  1894  cannot  make  valid  an  Order  which 
deals  with  matters  not  authorised  to  be 
dealt  with.  Section  36  (2)  of  the  Act  of 
1894  actually  refers  to  the  Divided  Parishes 
and  Poor  Law  Amendment  Act,  1876,  which 
contai  ns  the  law  of  derivative  settlement  It 
was  held  in  E,  v.  Tipton  {18^2),  6  J.  P.  568  ; 
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3  Q.  B.  215,  that  a  settlement  in  a  parish 
was  destroyed  by  the  division  of  the  parish. 
In  various  cases  attempts  were  made  to 
^et  out  of  that  decision,  but  it  was  followed 
in  Stourbridge  Union  v.  Droitwich  Union 
(1871\  36  J.  P.  694 ;  L.  R.  6  O.  B.  769. 
Then  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876,  was  passed,  and  that 
Act  contained  nothing  to  alter  the  effect  of 
the  decision  in  B.  v.  Tipton^  supra.  That 
Act,  as  already  stated,  is  referred  to  in 
8. 36  (2)  of  the  Act  of  1894,  and  that  is  a  clear 
indication  that  the  legislature  did  not  intend 
to  interfere  with  the  law  as  it  then  stood. 
The  same  principle  was  recognised  by  the 
Court  of  Appeal  in  Dorking  Union  v.  ^S'*. 
Saviour^s  Union  {1898\  62  J.  P.  308 ;  [1898] 
1  Q.  B.  594.  Section  59  of  the  Act  of  1888 
refers  to  administrative  arrangements,  and 
does  not  authorise  clauses  9  and  10  of  the 
Order.  The  legislature  alone  could  do 
what  the  joint  committee  purported  to  do 
by  those  clauses,  and  they  are  tneref  ore  bad. 
[They  also  referred  to  West  Ham  Guardians^. 
L(mdon  County  Council  (1903),  68  J.  P.  145  : 
[1904]  A.  C.  40.] 

Macmorran,  K,C.  {R.  C.  Glen  with  him), 
for  the  guardians  of  the  Brentford  Union. — 
The  Order  for  the  division  of  the  parish 
could  have  been  made  under  s.  57  of  the 
Act  of  1888,  before  the  Act  of  1894  was 
pa.S8ed,  and  s.  59  of  the  Act  of  1888  speci- 
fies the  matters  which  the  Order  may  deal 
with.  Sub-section  4  (d)  of  that  section, 
su2)ra,  authorises  clause  9  of  this  Order. 
By  8.  36  (I)  of  the  Act  of  1894  the  joint 
committee  were  bound  to  consider  the 
matter  of  the  division  of  the  parish  in 
accordance  with  s.  57  of  the  Act  of  1888, 
and  by  s.  36  (2),  unless  they  otherwise 
ordered,  the  two  parts  of  the  parish  would 
have  become  separate  parishes.  By  reason 
of  those  two  sub-sections  this  Order  was 
made  under  s.  57  of  the  Act  of  1888.  But 
even  if  the  parish  was  divided  by  the  opera- 
tion of  the  Act  of  1894,  this  Order  could 
still  be  made  under  ss.  32  (8)  and  69  of  that 
Act.  Assuming  that  clause  9  could  not 
properly  be  inserted  in  the  Order,  still  it  is 
an  Order  under  s.  57  of  the  Act  of  1888, 
which  has  been  confirmed  by  the  Local 
Government  Board  more  than  six  months 
ago,  and  therefore  by  s.  42  of  the  Act  of 
1894  it  must  be  presumed  to  have  been  duly 
made  and  to  be  within  the  powers  of  s.  57. 
[He  referred  to  Dorking  Union  v.  St. 
Saviour^s  Union,  supra."] 

C.  A.  Russell,  K.C.,  in  reply. 
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Vauohan  Williams,  L.J.— I  do  not  con- 
sider that  it  is  necessary  to  deliver  a  long 
judgment  in  this  case,  or  to  decide  all  the 
numerous  questions  that  have  been  argued 
before  us.  There  has  been  a  great  discus- 
sion as  to  what  is  the  legislative  authority 
under  which  the  Order  in  question  in  this 
case  has  been  made.  There  is  a  suggestion 
that  it  may  have  been  made  under  the  Act 
of  1894  itself,  and  there  is  a  suggestion  that 
it  mav  have  been  made  under  s.  57  of  the 
Act  of  1888  ;  but  it  really  does  not  matter 
much  under  which  of  those  legislative  autho- 
rities the  Order  was  made,  because  we  are 
of  opinion  that  under  whichever  authority 
it  was  made,  having  regard  to  the  provisions 
in  one  case  of  s.  36  (10)  of  the  Act  of  1894, 
introducing  really  all  the  powers  and  pro- 
visions in  reference  to  an  Order  made  under 
8.  57  of  the  Act  of  1888,  and  in  the  other  case 
to  the  provisions  of  s.  69  of  the  Act  of  1894, 
the  Order  here  is  one  which  could  properly 
be  made  by  this  authority,  and^  whether  it 
could  properly  be  made  by  this  authority 
or  not,  it  is  an  Order  which,  having  been 
brought  before  the  Local  Government  Board 
and  confirmed  by  them,  is  covered  b^  s.  42 
of  the  Act  of  1894.  Section  42  provides  as 
follows  (The  Lord  Justice  read  the 
section,  supra) :  In  my  judgment,  under 
whichever  legislative  authority  this  Order 
is  regarded  as  having  been  made,  s.  42 
applies  to  it ;  that  section  applies  even  if  it 
is  taken  that  this  division  was  made  under 
s.  36  (2)  of  the  Act  of  1894.  Under  those 
circumstances  I  do  not  think  it  is  necessary 
to  do  any  more  than  rely  upon  the  provi- 
sions of  s.  42,  and  to  say  that  in  my  opinion 
the  judgment  of  the  Divisional  Court  ought 
to  be  affirmed. 

Fletcher  Moulton,  L.J.— I  am  of  the 
same  opinion,  and  for  the  same  reasons.  I 
will  only  add  that  I  think  the  fundamental 
fallacy  in  the  very  able  argument  of  Mr. 
C.  A.  Russell  for  the  appellants  is  that  he 
persists  in  treating  the  word  "  order "  as 
though  it  referred  to  a  particular  direction 
in  an  Order  made  by  the  Local  Government 
Board  or  by  a  county  council  under  these 
Acts.  In  my  opinion  when  the  word 
"  order  "  is  used  it  means  the  whole  docu- 
ment—the decree -and  therefore  I  think 
that  by  reason  of  s.  36  (8),  and  for  many 
other  reasons  that  could  be  given,  it  is  un- 
questionably an  Order  made  under  Part  3 
of  the  Act  of  1894.  That  being  so,  s.  36  (10) 
makes  it  an  Order  under  s.  67  of  the  Local 
Government  Act,  1888,  and  s.  69  of  the  Act 
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of  18d4  provides  independently  that  it  may 
deal  with  all  the  matters  mentioned  in  s.  59 
of  the  Act  of  1888.  We  therefore  have  to 
turn  to  the  provisions  that  relate  to  orders 
made  under  the  Act  of  1888.  One  of  the 
provisions  is  that  which  has  been  referred 
to  by  the  President  of  the  court,  namely, 
8.  42  of  the  Act  of  1894,  which  provides  that 
when  such  an  Order  has  been  confirmed  by 
the  Local  Government  Board,  then,  after  the 
expiration  of  six  months  from  that  confirma- 
tion, it  shall  be  presumed  to  have  been  duly 
made  and  to  be  within  the  powers  of  that 
section.  In  other  words,  it  is  to  be  deemed 
to  be  intra  vires^  and  "  no  objection  to  the 
legality  thereof  shall  be  entertained  in  any 
legal  proceedings  whatever."  Therefore,  1 
am  of  opinion  that  we  cannot  question  the 
validity  of  this  Order,  and  I  think  the  deci- 
sion appealed  from  was  correct. 

BucJKLEY.  L.J.— Standing,  as  I  do,  in  the 
happy  position  of  delivering  judgment  after 
the  two  previous  judgments,  I  can   well 
afford  to  oe  brief.    It  is  not  necessary  for 
the  decision  of  this  appeal,  but  I  think  Mr. 
RusselVs  argument  is  well  founded  :  that 
the  division  of  this  parish  was  made  by  the 
powers  of  the  Act  ot  Parliament  itsedf  under 
8.  36  (2),  and  that  the  words  "  unless  the 
county  council  for  special  reasons  other- 
wise direct"  are  words  which  simply  give  a 
power  to  the  county  council  to  prevent  that 
section  having  o]3eration  if  they  show  good 
reason  for  so  doing.    Then,  under  sub-s.  8, 
it  was  competent  to  them  to  come  to  the 
conclusion  that  "  the  union  thereof,  or  of 
part  thereof   with   another  parish,  seems 
expedient."    I  think  that  this  Order  took 
effect  under  sub-s.  (8).    If  that  be  right  it 
results  that  the  Order  which   they  made 
was,  in  the  language  of   sub-s.  (10),  "in 
pursuance  of  this  part  of  this  Act."  because 
it  was  in  pursuance  of  sub-s.  (8)  ot  s.  36.    If 
that  is  so,  then  of  course  the  Act  provides 
that  the  Order  shall  be  deemed  to  be  an 
Order  under  s.  67  of  the  Local  Government 
Act,  1888.    Going  back  to  s.  36  (2)  of  the 
Act  of  1894,  if  the  Order  was  one  under  the 
Act  of  Parliament,  then  I  think  that  s.  69 
of  that  Act  applies.    I  think  that  the  word 
**area''  in  s.  69  means  the  area  of  aborouffh 
or  parish.    It  does  not  mean  acreage  at  all. 
It  means  such  a  defined  area  as  is  dealt  with 
by  the  Act.    I  get  that  from  s.  36  (1 1)  of  the 
Act  of    1894,  which  speaks  of  the   areas 
referred  to  in  s.  57  of  the  Act  of  1888,  and 
that    section^  refers    to    county   districts 
and  parishes.    If  that  be  so,  then  s.  69  of 
the  Act  of  1894,  provides  that  "  where  an 
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alteration  of  any  area  is  made  by  this  Act 
an  Order  for  any  of  the  matters  mentioned 
in  s.  59  of  the  Local  Government  Act,  1888, 
may,  if  it  appears  to  the  county  council 
desirable,  be  made."    Now,  at  that  stage,  I 
may  leave  for  the  moment  the  Act  of  1894. 
Then,  looking  at  the  Act  of  1888, 1  find  that 
s.  57  gives  power,  amongst  other  things,  to 
entertain  a  proposal  for  tne  transfer  of  part 
of  a  parish  to  another  parish,  and  to  make 
an  order  for  the  same  accordingly.    That, 
of  course,  was  what  under  this  Act  was  done 
under  s.  36  (8).    Then  there  is  a  machinery 
under  which,  in  the  later  clauses  of  s.  57, 
that  is  to  be  subject  to  review  and  inquiry, 
and  so  on,  if  necessary;  and  ultimately, 
the  Order  is  to  be  laid  upon  the  table  of 
both  Houses  of  Parliament.     Section  59 
takes  the  matter  up  then,  and  provides : 
"A  scheme  or  order  under  this  A.ct  may 
make    such    administrative   and  judicial 
arrangements  incidental  to  or  consequential 
on  any  alteration  of  boundaries,  authori- 
ties, or  other  matters  made  by  the  scheme  or 
order  as  may  seem  expedient,"  and  then  pro- 
vides in    sub-s.    (4),    and   particularly   in 
sub-ss.  (d)  and  (e),  for  the  various  matters 
which  may  be  provided  for  by  the  scheme. 
Now  the  question  is  whether  this  Order, 
thus  t^ing  effect  under  ss.  57  and  59  of  the 
Act  of  1888,  could  properly  include  within  it 
such  a  provision  as  is  contained  in  article  9 
of  the  Order  dealing  with  the  question  of 
pauper  settlements.    It  seems  to  me  it  is 
unnecessary    for    us    to    decide    whether 
8.  59  did  authorise  that   or  not.     I   am 
not  for  a  moment  saying  that  it  did  not, 
but  it  seems  to  me  it  is  unnecessary  for 
us  to  decide  whether  it  did  or  did  not. 
Certainly  I  should  be  rather  surprised  if  it 
did  not,  oecause  consequences  would  follow 
to  which  Mr.  Macmorran  referred,  which 
would  be  very  irregular  if  were  not  possible 
to  make  such  a  provision.     But  why  I  say 
it  is  unnecessary  to  decide  it  is  because 
s.  42  of  the  Act  of  1894  seems  tome  to  have 
this  effect :  When  an  Order  under  s.  57  has 
been  confirmed— and  I  have  shown  this  is 
such  an  Order—"  such  order  shall  at  the 
expiration  of  six  months  from  that  con- 
firmation be  presumed  to  have  been  duly 
made,  and  to  be  within  the  powers  of  that 
section,  and  no  objection  to  the  legality 
thereof  shall  be  entertained  in  any  legal 
proceeding  whatever."     Now,  it  seems  to 
me,  that  that  section  plainly  says,  when  an 
Order,  whether  it  be  such  an  Order  as  is 
within  8.  67  of  the  Act  of  1888,  or  is  not 
within  it,  has  been  made  and  a  certain  time 
has  expired  and  the  proper  steps  have  been 
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taken,  that  it  is  to  be  presumed  to  be  within 
the  powers  of  that  section,  although  it  is 
not  within  them,  and  the  resolt  of  that  pre- 
sumption is  to  oe,  not  that  you  may  reout 
it,  but  that  no  objection  to  its  legality  shall 
be  entertained  in  any  le^l  proceeding 
whatever.  So  that,  supposing  tnat  ss.  57 
and  59  did  not  autnonse  article  9  of  this 
Order,  vet  it  seems  to  roe  that  that  has  taken 
place  which  compels  this  court  to  say :  '*  We 
must  presume  tnat  it  is  within  the  powers 
of  that  section  and  we  cannot  listen  to  an 
argument  in  this  legal  proceeding  to  say  it 
is  not."  I  think  s.  42  covers  tne  whole 
ground,  and  for  these  reasons  I  agree  that 
the  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  Walsall  Union :  Smiles 
&  Co.,  for  A.  H.  Lewis,  Walsall. 

Solicitors  for  the  Brentford  Union :  Rus- 
ton,  Clark,  and  Ruston. 
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May  8,  1907. 

(Before  Bucknill  and  Baegravb 
Deane,  JJ.,  sitting  as  a  Divisional 
Court.) 

Craxton  v.  Craxton. 

Husband  and  wife— Summary  jurisdiction 
— Desertion — Jurisdiction  of  justices- 
Petition  for  divorce  in  the  High  Court 
—  Summary  Jurisdiction  (Married 
Women)  Act,  1895  (58  <fe  59  Vict.  c.  39), 
ss.  4,  5. 

Where  proceedings  are  pevidinf  in  the 
Divorce  Division  of  the  High  Court 
between  husband  and  toi/e,  mstices 
ought  not  to  entertain  amy  application 
by  the  wife  against  her  husband  wnder 
the  Summary  Jurisdiction  {Married 
Women)  Act,  1895  (58  (k  59  Vict  c.  39). 

In  October,  1906,  a  husband  JUed  a  petition 
for  divorce,  and  an  order  was  made/or 
a  weekly  payment  of  alimony  to  the 
wife  pendente  lite.  The  weekly  pay- 
ments vfere  made  down  to  January  4iA, 
1907.  On  February  19th,  1907,  an 
422 
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order  was  made  by  the  President  thai 
the  petitioner  should  pay  the  respondent 
her  taxed  costs,  and  should  deposit  £20 
in  court  as  security  for  the  w^e*s  costSf 
and  the  usuoU  order  was  made  staying 
the  suit  until  the  order  ukls  complied 
with.  On  April  IbUi,  1907,  a  summons 
VKLS  taken  out  by  the  wife  under  s.  ^of 
the  Summary  Jurisdiction  {Married 
Women)  Act,  1895,  on  the  ground  that 
the  husband  had  deserted  her.  The 
justices  made  an  order,  dated  April 
22nd,  for  separaiion  and  maintenance, 
and  recited  in  the  realms  they  gave  for 
their  decision  that  ^*the  husband  not 
goina  on  with  his  proceedings  in  the 
nigh  Court,  that  court,  6tr  the  registrar, 
ordered  a  stay  of  proceedings  therein^ 

Held,  that,  as  the  divorce  suit  was  still 
pendiTig,  there  could  be  no  desertion, 
and  the  iustices  had  no  jurisdiction 
to  make  the  order. 

This  was  an  appeal  by  Thomas  Robert 
Craxton  from  an  order  dated  April  22nd, 
1907,  of  the  Qravesend  justices,  bv  which 
thev  found  that  he  had  deserted  nis  wife, 
Mabel  Beatrice  Craxton,  from  January  7th, 
1907,  and  (1)  ordered  that  she  be  no  longer 
bound  to  cohabit  with  him ;  (2)  granted 
her  the  custody  of  her  child ;  (3)  gave  her 
30s.  per  week  maintenance ;  and  (4)  con- 
demned him  in  £S  3s,  costs. 

The  grounds  of  appeal  were :  (I)  That 
there  was  no  desertion.  ^2)  That  the  court 
had  no  jurisdiction  to  make  the  said  order, 
as  a  petition  for  dissolution  of  the  marriage 
between  the  parties  was  pending.  (3)  That 
the  amount  of  maintenance  was  excessive 
and  against  the  evidence  as  tendered ;  and 
(4)  that  the  justices  were  wrong  in  award- 
ing maintenance  to  the  said  Maibel  Beatrice 
Craxton  by  reason  of  the  fact  that  at  the 
date  of  the  said  order  there  was  already  in 
existence  an  order  for  alimony  pendente  lite 
obtained  by  the  said  Mabel  Beatrice 
Craxton,  whereby  the  said  Thomas  Robert 
Craxton  was  ordered  to  pay  to  the  said 
Mabel  Beatrice  Craxton  IQs.  a  week. 

Armstrong  White  CR.  J.  Willis  with  himX 
for  the  appellant—There  was  no  real  dis- 
pute as  to  the  facts  of  the  case.  The  parties 
were  secretly  married  on  May  26th,  1906, 
at  the  Register  Office,  Fulham.  In  August 
the  appellant  taxed  his  wife  with  miscon- 
duct, and  she  went  to  live  with  her  mother 
at  Gravesend.  In  October,  1906,  she  took 
out  a  summons  at  the  Gravesend  Petty 
{Sessional  Court  for  maintenance,  but  that 
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summons  was  ac^ourned  for  a  fortnight  by 
consent,  on  the  statement  of  the  appellant 
that  he  was  about  to  file  a  petition  for 
divorce.  On  October  19th  he  filed  his  peti- 
tion, joining  a  man  named  McBride  as  co- 
respondent. On  November  13th,  1906,  the 
respondent  filed  her  answer,  which  contained 
a  bare  denial  of  her  adultery,  but  the  co- 
respondent did  not  file  any  answer.  Mean- 
while, on  October  30th,  the  respondent  filed 
a  petition  for  alimony  pendente  lite,  and  on 
November  24th  an  order  was  made  by  the 
President  for  the  payment  of  16*.  a  week. 
This  amount  was  paid  by  the  appellant 
down  to  January  4th,  1907.  On  Feoruary 
19th  the  President  made  an  order  direct- 
ing the  appellant  to  pay  the  respondent's 
taxed  costs,  £13  19«.,  and  to  deposit  £20  as 
security,  the  suit  to  be  stayed  until  that 
order  had  been  complied  with.  On  April 
16th,  1907,  a  fresh  summons  for  desertion 
since  January  7th  was  issued  by  the  Graves- 
end  justices.  On  April  18th  the  appellant 
took  out  a  summons  in  chambers  to  vary 
the  order  of  February  19th.  That  summons 
was  dismissed  with  costs.  On  April  22nd 
the  summons  for  desertion  since  January 
7th  came  before  the  Gravesend  justices. 
At  the  hearing  it  was  pointed  out  to  the 
bench  that  there  was  already  an  existing 
order  of  the  High  Court  for  alimony  pen- 
dente  lite^  and  the  question  of  their  jurisdic- 
tion was  also  raised.  Nevertheless  they 
made  the  order  now  appealed  against.  In 
the  reasons  given  for  their  decision  they 
referred  to  s.  6  of  the  Summary  Jurisdiction 
(Married  Women)  Act,  1896,  and  also  to 
Brown  v.  Brown  (1898),  62  J.  P.  711,  and 
recited  that  the  appellant  not  going  on  with 
his  proceedings  in  the  High  Court,  that 
court,  by  the  re^strar,  ordered  a  stay  of  pro- 
ceeding;8  therein.  [Bargravb  Deane,  J. : 
What  jurisdiction  had  they?]  I  confess 
that  I  am  at  a  loss  to  understand.  The  jus- 
tices asked  what  evidence  it  was  proposed 
to  tender  in  respect  to  the  respondent's 
adultery,  and,  on  being  informed  that  she 
had  been  seen  in  bed  with  a  man,  not  her 
husband,  intimated  that  as  her  husband 
had  left  ner  alone  to  control  a  public-house 
the  proviso  to  s.  6  of  the  Act  applied.  But 
it  must  be  remembered  that  the  respondent 
earned  her  living  as  a  barmaid,  and  the 
appellant  was  a  public-house  manager. 
JBrawn  v.  Brown,  supra,  could  not  here 
apply,  for  in  that  case  there  was  no  suit 
pencUng  between  the  parties ;  in  this  case 
there  was.  There  can  be  no  desertion  by 
either  party  after  a  suit  has  been  brought 
in  the  Divorce  Court.    The  respondent  in 
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this  case  had  her  remedy  for  non-payment 
of  alimony  in  the  Divorce  Court  (Rule  203 
of  the  Rules  and  Regulations  of  the  Divorce 
Court).  She  ought  not  to  have  gone  before 
the  justices  once  the  suit  was  started.  [He 
was  not  called  on  to  argue  further.] 

J.  B,  Mathews,  for  the  respondent. — 
Section  10  gives  the  justices  a  discretion  to 
refuse  an  order,  if  the  case  can  more  con- 
veniently be  dealt  with  in  the  High  Court. 
[Armstrong  White:  Only  before  a  suit  has 
been  commenced  in  the  High  Court,  not 
when  one  is  pending.]  The  mere  institution 
of  a  suit  in  the  Hi^h  Court  cannot  be  a 
bar  to  the  summary  jurisdiction  or  oust  it. 
Supposing  the  appellant  had  deserted  the 
respondent  since  August^  could  he,  by  filing 
in  October  a  suit  for  divorce,  escape  from 
the  consequences  of  his  act  1  The  case  was 
analogous  to  the  practice  that  a  court  of 
quarter  sessions  should  not  sit  in  a  county 
while  the  assizes  were  being  held,  but  it 
had  never  yet  been  held  that  a  decision  of 
(][uarter  sessions  could  be  set  aside  or 
invalidated  on  that  ground.  [Bargrave 
Deane,  J. :  The  basis  of  the  justices'  de- 
cision is  that  the  suit  for  divorce  was 
abandoned.  That  was  not  the  case,  and 
they  had  no  ri^t  to  deal  with  a  case  of  which 
the  Divorce  Court  was  seised.]  It  would 
have  been  more  respectful  for  the  justices 
to  have  stayed  their  hands.  It  was,  per- 
haps, also  an  indiscretion  on  their  part  to 
have  awarded  maintenance  at  the  rate  of 
308.  per  week  when  there  was  in  existence 
an  order  of  the  Presideih'  for  16«.  per  week 
alimony  pendente  lite.  Still,  between  the 
date  of  that  order,  November  24th,  1906, 
and  that  of  the  order  appealed  against, 
April  22nd,  1907,  the  respondent  hadgiven 
birth  to  a  child,  viz.,  on  March  26th,  1907,  and 
the  justices  may  have  taken  that  fact  into 
consideration.  Their  concurrent  jurisdic- 
tion was  not  ousted  by  the  mere  tact  that 
a  suit  was  pending  in  the  Divorce  Court. 
They  may  also  have  relied  on  MacdonaXd  v. 
Macdonald  {1859),  4  Sw.  k  Tr.  242,  that  a 
man  might  be  guilty  of  desertion  even 
though  he  was  making  his  wife  an  allow- 
ance. [BucKNiLL,  J. :  Does  the  wife  claim 
any  relief  by  her  answer  1]  [Armstrong 
Wnite:  Her  answer  consists  of  a  bare 
denial  of  adultery.]  [Bucknill,  J. :  She 
was  then  seeking  at  the  hands  of  the 
Gravesend  justices  relief  which  she  had  not 
asked  for  in  her  answer  in  the  suit  in  the 
Divorce  Court.  What  right  had  the  jus- 
tices to  give  the  wife  the  custody  of  the 
child  when  there  is  a  suit  pending  in  the 
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Divorce  Court  I]    This  court  could  overrule 
the  justices'  order. 

BucKNiLL,  J.— The  case  is  clear.  The 
question  of  whether  the  husband  had  or  had 
not  complied  with  the  order  of  the  Presi- 
dent, dated  November  24th,  1906,  has 
nothing  whatever  to  do  with  the  Gravesend 
justices,  who,  on  April  22nd,  1907,  made  an 
order  finding  the  husband  guilty  of  deser- 
tion since  January  7th.  Tne  husband  at 
that  date  could  not  have  deserted  his  wife, 
as  there  was  then  a  suit  pending  between 
them  in  the  Divorce  Court.  The  justices 
were  wrong  in  making  the  extraordinary 
order  they  made,  and  the  appeal  must  be 
allowed. 

Barorave  Deane^  J.— I  am  of  the  same 
opinion.  The  justices  have  taken  an 
entirely  mistaken  view  of  this  case,  both  as 
regards  the  law  and  the  facts.  The  hus- 
band never  abandoned  his  suit ;  the  order 
made  on  February  17th,  1907,  was  the  usual 
order  which  automatically  stayed  the  pro- 
ceedings until  its  terms  were  complied  with. 
It  is  often  a  hardship  for  husbands  that 
their  suit  is  stayed  until  they  can  give 
security,  and  many  a  guiltv  wife  has  bene- 
fited by  the  making  of  these  orders.  If 
the  justices  had  reaHsed  that  the  Divorce 
Court  had  jurisdiction  they  would  not  have 
made  the  order  of  April  22nd.  It  cannot 
be  too  well  known  that  once  a  suit  is  started 
in  the  Divorce  Court,  each  party  is  pro- 
tected against  the  other,  and  it  is  contempt 
of  court  for  either  to  approach  the  other  in 
any  way.  Therefore  tnere  can  be  no  deser- 
tion in  law  when  a  suit  is  pending.  There 
could  be  none  from  October  19th,  1906— 
the  date  of  filing  the  petition— still  less 
from  January  7th,  1907.  Once  the  Divorce 
Court  is  seised  with  a  matrimonial  dispute, 
justices  have  no  right  to  interfere  in  the 
matter.  Here  the  President  had  actually 
made  an  order ;  how,  then,  can  the  justices 
claim  to  overrule  it?  I  assume  that  in  the 
future  justices  will  hold  their  hands  in  such 
a  case.  The  appeal  must  be  allowed.  The 
wife,  according  to  the  practice,  must  have  her 
costs. 

Appeal  allowed. 

Solicitor  for  the  appellant:  H.  E.  Blai- 
berg. 

Solicitors  for  the  respondent:  Sismey 
and  Cook,  for  Tolhurst,  Son  and  Clinch, 
Gravesend. 
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KING'S    BENCH    DIVISION. 

AprU  26,  1907. 

(Before  Alverstone,  L.C.J.,  Darling  and 
Phillimore,  JJ.) 

AND 
court     of     APPEAL. 

May  30 ;  June  19, 1907. 

(Before  Vaughan  Williams,  Fletcher 
MouLTON  and  Buckley,  L.JJ.) 


City  of  Liverpool  Watch  Committee  v, 
Kydd. 

Police— Pension— Decision  of  quarter  ses- 
sions—"Order  shall  be  final"— Case 
stated  for  opinion  of  High  Court- 
Police  Act,  1890  (53  &  54  Vict.  c.  45^ 
s.  11. 

By  the  Police  Act,  lS90,s.  II:''.  .  .  Where 
a  constable  .  .  .  claims  a  pension 
.  .  .  a^  of  riaht,  and  the  police  autho- 
rity do  not  admit  the  claim^  the  con- 
stahle  ....  may  apply  to  the  jxdice 
authority  for  a  re-conslderation  of  the 
claim  to  the  pension  ...  and  if 
aggrieved  by  the  decision  upon  such 
re-consideration  may  apply  to  .  .  . 
quarter  sessions  .  .  .  and  that 
court,  after  inquiry  into  the  case^  may 
make  such  order  in  the  matter  as 
appears  to  the  court  just^  which  order 
shall  be  final    .    .    .'^ 

Held,  that  a  court  of  quarter  sessions  may 
state  a  case  for  the  opinion  of  the  High 
Court  of  Justice  upon  a  question  of 
law  arising  in  an  appeal  under  the 
section, 

Westminster  Corporation  v.  Gordon  Hotels. 
Limited  {1907),  71  j;  P.  200;  [1907] 
1  K,  B.  910,  distinguished. 

Decision  of  the  Divisional  Court  reversed. 

KING'S  BENCH  DIVISION. 

April  26. 

Case  stated  by  the  undersigned,  William 
Pickford,  Recorder  of  Liverpool,  for  the 
opinion  of  this  honourable  court. 
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Kydd. 

1.  The  matter  in  respect  of  which  this 
case  is  stated  was  an  appeal  to  me  under 
8. 11  of  the  Police  Act,  1890,  by  the  present 
respondent  from  the  decision  of  the  present 
appellants  upon  a  claim  by  the  respondent 
to  penvsion  as  of  right. 

2.  The  appellants  are  the  police  authority 
for  the  city  of  Liverpool,  and  the  respondent 
had  been  a  police-sergeant  in  the  Liverpool 
city  police  force,  from  which  he  retired 
after  completing  not  less  than  26  years' 
approved  service.  The  respondent  claimed 
as  of  right,  under  the  Police  Act,  1890,  a 
pension  calculated  upon  £143  ?«.  lOd,  as  the 
amount  of  his  annual  pay  at  the  date  of  his 
final  retirement,  but  the  appellants  did  not 
admit  the  respondent's  claim.  It  was  agreed 
by  both  parties  before  me  that  the  scale 
applicable  for  the  purpose  of  computing 
the  respondent's  pension  was  two-thirds  of 
his  annual  pay  at  the  date  of  his  retirement. 

3.  The  dispute  arose  out  of  the  appoint- 
ment of  the  respondent  in  June,  1905,  to  a 
special  class  of  the  Liverpool  city  police 
force  known  as  the  reserve  class^  whicn  was 
established  by  the  appellants  in  the  year 
1898  for  the  purpose  of  continuing  in  the 
employ  of  the  appellants  such  police  officers 
as  had  become  entitled  to  retire  and  receive 
a  pension  under  the  provisions  of  the  Police 
Act,  1890,  whose  services  they  still  desired 
to  retain  m  the  said  police  force.  The  terms 
upon  which  the  appellants  purported  to 
engage  such  police  officers  to  serve  in  such 
reserve  class  are  contained  in  a  document 
entitled  "  Standing  Order  No.  36,"  issued  in 
December,  1900,  and  the  scheme  is  described 
in  the  report  of  the  head  constable,  dated 
July,  1905. 

4.  The  creation  of  the  reserve  scheme  was 
advantageous  to  the  appellants  as  it  enabled 
them  to  retain  the  services  of  experienced 
men  and  was  advantageous  to  the  constables 
in  the  reserve  force  as  it  enabled  them  to 
secure  their  pensions  and  receive  additional 
remuneration. 

5.  On  the  8th  June,  1905,  the  respondent, 
who  was  then  a  sergeant,  though  not  in  the 
reserve  class,  in  receipt  of  £109  10«.  annual 
pay,  tendered  his  resignation  in  a  letter  as 
follows :  "I  beg  to  report  that  I  herewith 
tender  m^  resignation  as  a  police-sergeant 
for  the  city  of  Liverpool.  My  service  has 
been  continuous  since  1877  and  I  have  held 
my  present  rank  of  sergeant  since  1886 — 19 
years,  and  having  completed  28  years' 
service  I  beg  to  oe  allowed  to  retire  on 
superannuation  in  accordance  with  the 
Police  Act,  1890,  viz.,  two-thirds  of  my 
pay."    He  was  during  the  next  day  or  two 
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requested  by  the  assistant  head  constable 
to  withdraw  his  resignation,  but  refused. 
On  the  12th  June,  1905,  however  he  wrote : 
"  I  cannot  withdraw  my  resignation.  I  am 
however  prepared  further  to  extend  nay 
service  if  placed  upon  the  reserve  class.  If 
this  suggestion  is  out  of  order  then  my 
former  decision  is  final." 

6.  The  respondent  was  accordingly  ordered 
to  attend  on  the  afternoon  of  the  19th  June, 
1905,  before  the  appellants,  who  thereupon 
passed  a  resolution  to  superannuate  nim 
and  another  resolution  to  appoint  him  to 
the  reserve  class  at  the  pay  of  27«.  per  week. 
As  a  result  of  such  resolutions  he  received 
£73  per  annum  by  way  of  alleged  pension 
and  275.  a  week  reserve  class  pay,  bringing 
up  his  total  remuneration  to  £143  7».  lOd. 

7.  The  respondent  understood  the  terms 
upon  which  the  appellants  oflFered  to  appoint 
him  to  the  reserve  class  and  did  not  expect 
to  get  at  any  future  time  any  pension 
based  on  the  27<.  a  week  or  any  pension 
beyond  the  £73  per  annum  already  granted 
to  him.  The  terms  of  the  said  Standing 
Order  36,  above  referred  to,  were  not  brought 
to  his  notice,  but  he  intended  to  go  into 
the  reserve  class  upon  the  same  terms  as  the 
other  men  in  it. 

8.  There  was  on  the  19th  June,  1905,  no 
break  in  the  respondent's  service,  and  he 
continued  his  service  in  exactly  the  same 
manner  after  being  placed  in  the  reserve 
class  as  before. 

9.  The  respondent  finally  retired  from 
the  force  on  the  3lst  December,  1905, 
without  having  been  injured  on  duty,  and 
on  that  date  he  was  entered  on  the  books  of 
the  police  force  as  having  retired  from  the 
force.  No  such  entry  was  made  at  any 
earlier  date,  but  an  entry  had  been  made  in 
June,  1905.  that  he  had  been  pensioned  on 
the  19th  ot  that  month. 

10.  On  the  13th  January,  1906,  the 
respondent  wrote  to  the  appellant  claiming 
pension  on  both  the  said  sum  of  £73  per 
annum  and  the  said  sum  of  27s.  per  week, 
and  on  the  10th  May,  1906,  he  formally 
applied  for  a  reconsideration  of  his  claim  to 
pension  on  the  basis  that  his  annual  pay 
WM  £143  7s,  lOd. 

11.  The  appellants  declined  to  reopen  the 
question  of  the  respondent's  pension. 

12.  On  the  30th  May,  1906,  the  respondent 
gave  the  appellants  notice  of  his  intention 
to  appeal  to  the  Liverpool  quarter  sessions 
on  the  following  points,  viz. : 

(1)  That  the  said  William  Kvdd  retired 
from  the  Liverpool  city  police  force  on  the 
31st  December,  1905,  and  not  before. 
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(2)  That  the  decision  of  you,  the  watch 
committee,  whereby  you  refused  to  recon- 
sider his  claim  to  a  pension  of  two-thirds  of 
£143  7<.  lOd.,  the  amount  of  his  annual  pay 
at  the  date  of  his  said  retirement,  was 
wrong. 

(3)  That  the  said  William  Kydd  is  entitled 
as  and  from  the  Slst  December,  1905,  to 
a  pension  amounting  to  two-thirds  of 
£143  7s.  lOd. 

(4)  That  the  annual  pay  of  the  said 
William  Kydd  on  the  said  date  was 
£143  78,  lOd. 

(5)  That  you  had  no  statutory  or  other 
power  to  pay  the  said  William  Kydd  for 
the  performance  of  his  duties  or  any  of 
them  as  a  police-sergeant  in  the  same  force 
out  of  the  pension  fund. 

(6)  That  you  had  no  statutory  or  other 
power  to  enter  into  any  agreement  with  the 
said  William  Kydd  to  remunerate  the  said 
William  Kydd  for  his  services  as  a  sergeant 
in  the  said  force  wholly  or  in  part  by  means 
of  a  pension. 

13.  The  appeal  was  heard  by  me,  as  the 
recorder  of  the  said  city,  on  the  13th  August, 
1906,  and  I  delivered  judgment  on  the 
13th  October,  1906. 

14.  On  the  hearing  of  this  appeal  it  was 
contended  on  behalf  of  the  respondent,  the 
said  William  Kydd,  that  he  did  not  retire 
in  June,  1905,  that  not  having  retired  he 
was  not  then  entitled  to  receive  nor  could 
the  appellants  pay  him  any  pension,  that 
the  total  remuneration  of  the  respondent  at 
the  date  of  his  retirement  on  the  31st 
December,  1905,  was  pay  and  not  "  pension 
and  pay,"  and  that  the  respondent  was 
entitled  to  pension  on  the  total  amount 
of  such  remuneration.  It  was  also  contended 
that  it  was  ultra  vires  for  the  appellants  to 
remunerate  the  respondent's  services  as  a 
present  member  of  tne  police  force  by  means 
of  pension  or  to  use  moneys  drawn  from  the 
pension  fund  therefor,  or  to  enter  into  an 
agreement  for  such  purposes  or  eiUier  of 
them,  that  the  appellants  were  under  an 
obligation  to  account  to  the  pension  fund 
for  any  moneys  so  improperly  drawn  from 
it,  that  the  borough  fund  was  applicable  for 
such  purpose,  and  that  the  appellants  ought 
therefore  to  he  treated  as  having  paid  the 
whole  of  the  respondent's  remuneration  out 
of  the  fund  from  which  they  ought  not  to 
have  paid  it ;  that  it  was  not  competent  for 
the  appellants  and  respondent  to  contract  out 
of  the  Act,  and  that  the  agreement  to  such 
effect  was,  so  far  as  it  purported  to  deprive 
the  respondent  of  his  rignt  to  pension  on 
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the  said  sum  of  £73  per  annum  and  the  said 
sum  of  2,7s.  per  week,  void,  and  not  binding 
on  him. 

16.  On  behalf  of  the  appellants  (the 
watch  committee)  it  was  contended  that  the 
respondent  retirea  from  the  police  force  on 
the  19th  June,  1905,  when  his  pension  was 
secured,  and  was  on  the  same  day  re-enga^ped 
under  the  reserve  class  scheme,  which 
included  a  perfectly  understood  agreement 
by  the  respondent  not  to  claim  pension  in 
respect  of  his  services  in  the  reserve  class. 
It  was  also  contended  that  the  respondent 
had  power  to  contract  himself  out  of  the 
Police  Act,  1890,  and  that  he  was  bound  by 
his  agreement  It  was  also  contended  that 
the  sum  the  respondent  was  receiving  on 
the  3l8t  December,  1905,  was  pay  and 
pension,  and  not  pay  alone.  It  was  also 
contended  on  behalf  of  the  appellants  that 
if  the  said  agreement  was  not  binding  on 
the  respondent  the  sum  of  27«.  per  week 
had  since  the  19th  June,  1905,  been  paid  to 
him  under  a  void  agreement  ana  on  a 
condition  which  had  not  been  performed, 
and  could  not  be  taken  into  account  for  the 
purpose  of  ascertaining  the  pay  upon  which 
pension  should  be  calculated  or  based. 

16.  I  was  of  opinion  that  there  was  no 
real  resignation  in  June,  1905,  and  that 
what  was  then  done  was  merely  an  arrange- 
ment for  the  purpose  of  continuing  the 
respondent's  services  in  circumstances  which 
would  enable  the  agreement  to  be  carried 
out  and  that  the  date  of  his  retirement  was 
the  31st  December,  1905.  I  was  also  of 
opinion  that  the  whole  amount  of  which 
the  respondent  was  in  receipt  at  the  date  of 
his  retirement,  viz.,  £73  per  annum,  plus 
27».  per  week,  was  in  fact  pay  for  services 
rendered.  If  tne  matters  above  be  questions 
of  fact  for  me  I  find  them  as  so  stated.  I 
also  find  as  a  fact  that  there  was  no  inten- 
tion to  take  advantage  of  the  respondent  by 
that  arrangement,  that  he  was  thereby 
deprived  of  no  rignts.  and  that  he  entered 
into  the  agreement  by  virtue  of  which  he 
was  placed  in  the  reserve  class  knowing 
what  ne  was  agreeing  to. 

17.  I  was  of  opinion  that  at  the  date  of 
the  respondents  retirement,  viz.,  31st 
December,  1905,  the  amount  of  the  respon- 
dent's annual  pay  was  £143  7s.  lOd,  made 
up  of  £73  per  annum  and  27s.  per  week,  and 
that  his  pension  should  be  calculated  in  the 
absence  of  a  binding  agreement  to  the  con- 
trary on  that  amount. 

18.  I  was  of  opinion  that  the  Police  Act, 
1890,  did  not  allow  contracting  out,  and  that 
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it  was  not  competent  for  the  parties  to  this 
appeal  to  enter  into  the  a^eement  that  the 
respondent  should  not  claim  pension  on  the 
said  278.  per  week,  and  I  therefore  deter- 
mined that  he  was  entitled  to  pension 
calculated  at  the  rate  of  two-thirds  of  the 
said  sum  of  £143  7s.  lOd.  made  up  as 
hereinbefore  stated. 

19.  The  questions  for  this  honourable 
court  are,  whether  I  was  right  in  my  conclu- 
sions as  above  specified,  and  what  shall  be 
done  in  the  premises. 

(Signed)      Wm.  Pickpord. 

The  Police  Act,  1890,  s.  II,  enacts  : 
**  In  anv  of  the  following  cases— 
'^(a)  where  a  pension  after  being  granted 
to  a  constable  has  subsequently  in  pursuance 
of   this  Act  been  declared  to  have  been 
forfeited,  and 

"(b)  where  a  constable  is  dismissed 
without  a  pension  to  which  he  would  be 
otherwise  entitled,  and  in  any  other  case 
where  a  constable,  or  the  widow  or  child  of 
a  constable,  claims  a  pension  or  allowance 
under  this  Act  as  of  right,  and  the  police 
authority  do  not  admit  tne  claim, 
"  the  constable,  widow,  or  child  may  apply 
to  the  police  authority  for  a  reconsideration 
of  the  claim  to  the  pension  or  allowance, 
and  if  aggrieved  by  tne  decision  upon  such 
reconsideration  may  apply  to  the  next 
practicable  court  of  quarter  sessions  for  the 
countv  within  which  the  constable  last 
served  :  or  if  the  constable  last  served  in 
the  police  force  of  a  borough  having  a 
separate  police  force  and  a  separate  court 
of  Quarter  sessions,  then  to  the  next  prac- 
ticable court  of  quarter  sessions  for  that 
borough,  and  that  court,  after  inouiry  into 
the  case,  may  make  such  order  in  tne  matter 
as  appears  to  the  court  just,  which  order 
shall  be  final ;  but  nothing  in  this  section 
shall  confer  a  right  of  appeal  against  the 
exercise  of  an^r  discretion,  or  against  any 
decision  which  is  declared  by  this  Act  to  be 
final." 

Leslie  Scott^  for  the  respondent. — There 
is  a  preliminary  objection  to  this  appeal. 
Since  the  recorder  save  his  decision  the 
Courtof  Appeal  have  decided  in  Westminster 
Corporation  v.  Gordon  Hotels  {1007\ 
71  J.  P.  200,  that  no  appeal  lies  from  the 
decision  of  a  petty  sessional  court  upon  a  dis- 

Sute  under  s.  33  of  the  Public  Health  (Lon- 
on)  Act,  1891,  which  enacts  that  "the 
decision  of  that  court  shall  be  final."  The 
words  of  8.  11  of  the  Police  Act,  1890,  are 
practically  the  same. 
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DanckwertSy  K.C.  {Righy  Swift  with  him), 
for  the  appellants. — That  case  is  to  be  dis- 
tinguished on  the  ground  that  that  was  a 
case  stated  by  a  magistrate,  but  this  case  is 
stated  by  a  recorder,  who  has  only  consulted 
this  court  as  to  what  his  decision  should  be. 
The  recorder  has  an  inherent  jurisdiction  to 
do  so.  [He  also  referred  to  Goodwin  v. 
Sheffield  Corporation  {1902\  66  J.  P.  533 ; 
[1902]  1  K.  B.  629.] 

Alverstonb,  L.C.J. — In  my  judgment 
we  must  give  effect  to  the  preliminary 
objection.  It  is  unfortunate  that  Mr. 
Danckwerts  was  successful  in  Westmin- 
ster Corporation  v.  Gordon  Hotels^  supra^ 
but  sitting  here  I  intend  to  act  upon  the 
view  that  if  there  is  a  decision  of  the  Court 
of  Appeal  laying  down  a  general  principle 
which  1  think  governs  the  case  before  me, 
I  am  not  entitled  to  endeavour  to  get  away 
from  it  by  drawing  fine  distinctions  unless 
there  is  real  ground  for  distinguishing  the 
case.  When  Uie  Police  Act,  1890.  was 
passed  the  recorder  was  intended  to  be  the 
final  judge  of  fact  and  law.  That  is  the 
effect  of  tne  section.  I  thought  when  Good- 
toin  V.  Sheffield  Corporation^  supra,  came 
before  this  court,  that  notwithstanding  that 
view,  if  the  recorder  had  stated  a  case  for 
the  opinion  of  the  court,  his  judgment  might 
be  taken  to  be  not  finally  pronounced  till 
that  case  was  determined ;  in  other  words, 
that  tjie  judgment  of  the  recorder  was  one 
which  would  oe  entered  in  accordance  with 
the  view  of  the  court  on  the  case  as  so 
stated,  but  that  view  has  not  commended 
itself  to  the  Court  of  Appeal,  because  under 
the  Public  Health  (London)  Act,  1891,  which 
was  under  consideration  in  Westminster 
Corporation  v.  Gordon  Hotels,  «ifpra,exactlv 
the  same  principle  might  have  been  applied. 
There  the  magistrate  had  stated  a  special 
case,  and  therefore  the  argument  which 
prevailed  with  me  in  Goodwin  v.  Sheffield 
Corporation,  supra,  has  been  cut  away.  I 
am  Dound  to  adopt  the  view  taken  by  the 
Court  of  Appeal  and  to  hold  that  there  can 
be  no  appeal  in  this  case.  If  I  could  have 
seen  that  there  was  some  matter  raised 
which  was  not  merely  b^  way  of  appeal 
from  the  recorder,  a  different  view  might 
have  been  taken.  But  I  am  satisfied  that 
these  are  matters  of  appeal  both  as  regards 
fact  and  law. 

Darlino,  J.— In  view   of  the  form  in 
which  this  matter  comes  before  us,  I  agree. 

Phillimore,  J.— I  am  of  thesame  opinion. 
The  section  is,  if  possible,  stronger  than  in 

427 


THE  JUSTICE   OF  THE   PEACE. 


City  of  Livebpool  Watch  Committee  v. 
Kydd. 
Westminster  Corporation  v.  Gordon  Hotels^ 
supra.  It  is  stronger  because  of  the  two 
uses  of  the  word  "final"  in  s.  11  of  the 
Police  Act,  1890,  which  show  in  what  respect 
the  decision  is  to  be  final,  namely  not  in 
matters  of  discretion  onljr  but  in  matters  of 
law.  Therefore  the  decision  of  the  Court  of 
Appeal  applies  to  this  case  with  increased 
force.  Wnether,  if  the  recorder  had  come 
to  no*conclusion,  but  had  stated  a  case  under 
the  old  consultative  lurisdict ion,  our  decision 
would  have  been  different,  I  do  not  know. 
But  he  has  not  done  so.  He  has  substan- 
tially done  that  which  the  magistrate  did 
in  Westminster  Corporation  v.  Gordon 
Hotels,  supra^  where  the  case  was  stated 
voluntarily.  The  recorder  has  given  his 
judgment  subject  to  a  special  case,  that  is, 
subject  to  the  judgment  being  reversed. 

Appeal  dismissed. 


COURT  OF  APPEAL. 

May  30  ;  June  19. 

The  watch  committee  appealed  from  the 
decision  of  the  Divisional  Court. 

Avory,  K.C.  {Righy  Swift  with  him),  for 
the  watch  committee.— The  decision  ot  the 
Divisional  Court  upon  the  preliminary  point 
was  wrong.  The  learned  judges  in  that 
court  held  tibat  they  were  bound  to  decide 
in  the  w^  they  did  by  the  case  of  West- 
minster Corporation  v.  Gordon  Hotels, 
Limited  (1907),  71  J.  P.  200  ;  [1907]  1  K.  B. 
910.  But  that  case  does  not  govern  the 
present  case.  The  point  there  decided  was 
as  to  whether  a  decision  of  a  court  of 
summary  jurisdiction  was  final,  and  the  case 
has  no  application  to  a  case  stated  by  a  court 
of  quarter  sessions.  The  King[s  Bench 
Division  decided  this  very  point  in  favour 
of  my  contention  in  the  case  of  Goodwin  v. 
Sheffield  Corporation  (1902),  66  J.  P.  533  ; 
[1902]  1  K.  B.  629.  The  question  here  is 
whether  the  last-mentioned  decision  is 
sound,  or  whether  that  case  is  overruled  by 
Westminster  Corporation  v.  Gordon  Hotels, 
Limited,  supra,  and  the  answer  to  that 
question  must  depend  upon  the  character  of 
a  special  case  stated  by  quarter  sessions. 
Quarter  sessions  state  a  case  on  their  own 
motion  and  not  at  the  instance  of  an 
aggrieved  party.  The  history  of  such 
special  cases  is  to  be  found  in  the  judgment 
of  Field,  J.,  in  R  v.  Chantrell  (1875), 
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39  J.  P.  472 :  L.  R.  10  Q.  B.  687,  and  the 
effect  of  sucn  cases  is  also  dealt  with  in 
Overseers  of  Walsall  v.  London  and  North 
Western  Bail,  Co.  (1878),  3  Q.  B.  D.  467  : 
(1878),  43  J.  P.  108  ;  4  App.  Cas.  30.  Until 
the  passing  of  the  Summary  Jurisdiction 
Act,  1879,  it  was  the  practice  to  brin^  the 
special  case  before  the  court  by  a  wnt  of 
certiorari,  but  the  necessity  for  such  a  writ 
was  removed  by  that  Act,  and  the  power  of 
(quarter  sessions  to  state  a  case  was  itself 
independent  of  certiorari.  Quarter  sessions 
have  power  to  consult  the  High  Court 
before  giving  a  final  decision,  and  where 
they  state  a  case  their  decision  is  conditional 
only  and  does  not  become  final  until  after 
the  decision  of  the  High  Court  has  been 
given  upon  the  special  case.  Section  11  of 
the  Police  Act,  1890,  does  not  exclude  the 
inherent  jurisdiction  of  quarter  sessions  to 
ask  for  the  opinion  of  the  High  Court  In 
the  present  case  the  recorder  gave  a  provi- 
sional decision  subject  to  the  special  case, 
and  until  the  Hign  Court  gave  judgment 
upon  that  special  case  there  was  no  final 
decision  by  tJie  recorder.  Two  cases  under 
this  section  have  gone  to  the  House  of  Lords, 
namely,  Upperton  v.  Hidley  (1903),  67  J.  P. 
349  ;  [1903]  A.  C.  281,  and  Garbutt  v.  Dur- 
ham Joint  Committee  (1906),  70  J.  P.  265  ; 
[1906]  A.  C.  291,  and  in  neither  of  those 
cases  was  this  point  raised.  [He  also 
referred  to  E,  v.  Bridge  (1890),  64  J.  P.  629 ; 
24  Q.  B.  D.  609.] 

Leslie  Scott,  for  the  respondent — The 
language  of  s.  11  of  the  Police  Act,  1890,  is 
plain.  The  section  clearly  means  that 
appeals ^shall  be  limited  to  an  appeal  to 
quarter  sessions  and  shall  go  no  further. 
The  question  is  as  to  the  meaning  of  the 
word  "final."  It  cannot  be  said  to  mean 
that  a  case  may  be  stated  with  the  possi- 
bilitv  of  the  matter  going  to  the  House  of 
Lords.  The  meaning  must  be  that  there 
shall  be  no  further  legal  proceedings.  The 
legislature  must  be  taken,  when  passing  the 
Police  Act,  1890,  to  have  had  m  view  the 
then  existing  practice  of  quarter  sessions  as 
to  stating  special  cases,  and  the  stating  of 
such  cases  was  the  only  proceeding  which 
could  have  been  intended  to  be  precluded 
by  the  word  "  final."  A  special  case  stated 
by  quarter  sessions,  although  in  name  con- 
sultative, is  in  fact  under  modern  practice 
appellate.  The  High  Court  will  not  enter- 
tain a  special  case  which  gives  no  decision, 
and  which  is  purely  consultative  (B,  v. 
In?iabitants  of  West  Houghton  (I84S), 
7  J.  P.  738 :  B.  V.  Inhabitants  of  Stoke- 
npon-Trmt  (181,3),  8  J.  P.  197).    Since  s.  40 


MAGISTERIAL  CASES. 


City  of  Livbrpool  Watch  Committee  v. 
Kydd. 

of  the  Summary  Jurisdiction  Act,  ISTQ,  has 
done  away  with  the  necessity  for  a  wnt  of 
certiorari  to  remove  into  the  High  Court  the 
order  or  determination  of  quarter  sessions 
where  a  special  case  has  been  stated,  the 
order  and  special  case  have  been  taken  up 
together  witnout  a  writ  of  certiorari,  and  the 
word  "  order  "  in  s.  11  of  the  Police  Act,  1890, 
must  be  construed  in  the  same  sense  as  that 
in  which  it  is  used  in  s.  40  of  the  Act  of 
1879,  and  the  Crown  Office  Rules,  r.  45. 
[He  also  referred  to  E,  v.  London  and 
N(yrtk  Western  RaU.  Co.  (1874),  38  J.  P. 
166 ;  Bex  v.  Woodhouse  {1906),  70  J.  P.  486  ; 
[1906]  2  K.  B.  501  ;  Bex  v.  Inhabitants  of 
Gottingham  {1834\  2  A.  &  E.  250 ;  Upper- 
ton  V.  Bidlef/y  supra ;  Garbutt  v.  Durham, 
Jcfint  Gommtttee,  supra  ;  Goodwin  v.  Sheffield 
Gorporation^  supra j  B.  v.  Gver seers  of 
NapUm  (1856),  20  J.  P.  581,  and  Bex  v. 
Morley  {1760\  Burr.  1041.] 

Avory,  K.C.,  in  reply,  referred  to  B,  v. 
Sufolk  JJ.  (1847\  4  D.  <fe  L.  628,  and 
Bex  V.  Jukes  (1800),  8  Term  Rep.  542. 

Gur.  adv.  wit. 

June  19. 

Vaughan  Wiluams,  L. J.,  read  the  fol- 
lowing judgment — This  is  an  appeal  from 
the  decision  of  the  King's  Bench  Division 
ordering  a  special  case  to  be  struck  out  of 
the  Crown  paper,  and  this  appeal  dismissed 
on  the  ground  that  the  court  had  no 
jurisdiction  to  entertain  the  same.  Alvee- 
BTONE,  L.C.J.,  in  giving  judgment,  based 
his  decision  on  the  decision  of  the  Court  of 
Appeal  in  Westminster  Gorporation  v. 
Gordon  Hotels,  Limited^  supra,  and  said  : 
"  Now  when  this  Police  Act  is  regarded  it 
seems  to  me  that  in  any  event  the  recorder 
or  the  Quarter  sessions  was  intended  to  be 
the  final  judge  of  fact  and  of  law.  That 
undoubtedly  is  the  effect  of  the  section. 
I  thought  at  the  time  of  the  case  of  Good- 
roin  V.  Sheffield  Gorporation,  supra,  that, 
notwithstanding  that  view,  if  the  recorder 
had  stated  a  case  on  appeal  for  the  opinion 
of  the  court,  the  judgment  might  be  taken 
to  be  a  judgment  which  was  not  finally 
pronounced  until  that  case  had  been  deter- 
mined, or,  in  other  words,  that  the  judg- 
ment of  the  recorder  was  a  judgment  which 
would  be  entered  in  accordance  with  the 
view  taken  by  the  court  to  which  the  deci- 
sion went  on  the  case  as  so  stated.  But  that 
view  has  not  commended  itself  to  the  Court 
of  Appeal,  because  in  the  Public  Health 
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(London)  Act,  1891,  which  was  under  con- 
sideration in  the  Gordon  Hotel  Gase,  supra, 
exactly    the   same  point  was  raised,  and 
there  the  magistrate  had  stated  a  special 
case.    Therefore  the  argument  which  had 
weight  with  me  when  I  decided  against  the 
preliminary  objection  in  the  Goodwin  Gasej 
supra,  seems  to  me  to  be  cut  away,  what- 
ever might  be  mv  own  view,  and  I  feel 
absolutely  bound  by  the  view  taken  by  the 
Court  of  Appeal  that  I  must  hold  that  in 
this  case  there  can  be  no  appeal  from  the 
recorder's  decision.    If  I  could  have  seen 
that   there  was  some  matter  which   was 
raised  which  was  not,  so  to  speak,  merely 
by  way  of  appeal  from  the  recorder,  pos- 
sibly some  different  view  might  be  taken  ; 
but,  looking  at  the  substance  of  the  ques- 
tions raised,  I  am  satisfied  that  the^r  are 
matters  of  appeal  from  the  recorder,  either 
as  regards  the  facts,  or  as  regards  the  view 
of  the  law  as  applied  to  the  facts.    For  this 
reason  I  think  I  am  bound  by  the  decision 
of  the  Court  of  Appeal,  and  I  think  we  must 
refuse  to  allow  this  appeal  to  be  argued." 
It  is  plain  that  neither  the  Lord  Chief 
Justice  nor  Phillimore,  J.,  drew  any  dis- 
tinction between  an  appeal  on  a  case  stated 
from  quarter  sessions  oy  the  recorder  and  a 
case  stated  by  a  magistrate.    Dabling.  J., 
says :  "  Seeing  what  is  the  form  in  which 
this  matter  comes  before  us,  I  agree  with 
the  judgment  that  my  lord  has  given."    I 
suppose  that  this  means  that  he  might  have 
given  a  different  judgment  if  the  case  had 
been  brought  up  on  a  certiorari.    It  is  not 
necessary  for  us  to  consider  this.    We  have 
only    to   consider   the    arguments    urged 
against  the  reasoning  of  Alyeestone,  L.C.  J., 
and  Daemno,  J.    Mr.  Avory  urged  that 
the  case  of    Westminster    Gorporation   v. 
Gordon  Hotels,  Limited,  supra,  does  not 
really  affect  this  case,  ana  in  no  sense  bound 
the  King's  Bench  Division  to  come  to  the 
decision  which  they  did.    In  that  case  the 
case  was  stated  by  a  magistrate  and  not  by 
quarter  sessions.    In  the  case  of  a  magis- 
trate, up  to  1857 — the  Summary  Jurisdic- 
tion Act,  1857,  as  extended  by  the  Summary 
Jurisdiction  Act,  1879 — there  was  no  pro- 
vision whatever  in  the  nature  of  appeal 
from  a  decision  by  the  magistrate.    Up  to 
the  Act  of  1879  there  was  a  proceeding  by 
certiorari,  but  there  was  no  proceeding  in 
the  nature  of  a  case  stated  before  1857,  and 
s.  33  of  the  Act  of  1879,  extending  the  earlier 
Act,    expressly    provides    that    any    one 
aggrieved  by  an  order  of  a  court  of  sum- 
mary jurisdiction  on  the  ground  that  it  is 
erroneous  in  point  of  law,  or  is  in  excess  of 
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jurisdiction,  may  apply  to  the  court  to  state 
a  special  case,  setting  forth  the  facts  of  the 
case  and  the  grounds  on  which  the  proceed- 
ing is  questioned.  And  if  the  court  decline 
to  state  the  case,  he  may  apply  to  the  High 
Court  of  Justice  for  ail  order  requiring  the 
case  to  be  stated.  It  was  under  the  provi- 
sions of  this  section  that  Fry,  L.J.,  and 
Mathew,  J.,  held  in  B.  v.  Bridge,  supray 
that  the  magistrate  was  bound  to  state  a 
case,  notwithstanding  the  provision  ins.  129 
of  the  Metropolis  Management  Act,  1856, 
that  the  decision  of  the  magistrate  should 
be  final  and  conclusive.  We  decided  in 
Westmiiwter  Corporation  v.  Gordon  Hotels, 
Limited,  supra,  that  the  effect  of  s.  33  (2) 
of  the  Public  Health  (London)  Act,  1891, 
was  to  restore,  for  the  purpjoses  of  that  Act, 
the  state  of  things  existing  prior  to  the 
decision  in  R.  v.  Bridge,  supra—thsit  is  to 
say,  we  decided  that  under  that  Act 
the  decision  of  a  magistrate  was  final 
and  without  appeal.  But  I  do  not 
think  that  that  case  governs  the  present 
case,  which  is  a  case  in  which  the  quarter 
sessions  through  the  recorder  have  stated  a 
case.  A  case  stated  by  quarter  sessions  \& 
wholly  different  from  a  case  stated  by  a 
magistrate  under  the  Summary  Jurisdiction 
Acts,  1857  and  1879,  which  Acts  gave  for 
the  first  time  an  appeal  from  a  magistrate 
by  the  statement  of  a  case  by  the  magistrate, 
who  could  be  compelled  by  mandamus  to 
state  a  case.  In  the  case  of  R.  v.  Chantrdl, 
sujara,  the  certiorari  was  for  the  purpose  of 
bnnging  up  to  quash  an  order  of  the  lustices 
of  Sussex  m  quarter  sessions  whereby  they 
conditionally  afiSrmcd  a  conviction  of  the 
appellant  under  the  Prevention  of  Cruelty  to 
Animals  Act,  1849  (12  &  13  Vict.  c.  92)  subject 
to  a  case  for  the  opinion  of  this  court.  The 
writ  of  certiorari  was  issued  for  the  purpose 
of  bringing  that  case  before  the  court.  The 
objection  to  it  was  that  such  a  writ  was 
absolutely  prohibited  by  s.  26  of  the  Act, 
and  could  not  issue  even  for  that  purpose, 
and  the  court  felt  themselves  bound  to  yield 
to  that  objection.  Section  26  of  that  Act  pro- 
vides that  no  conviction,  nor  any  judgment, 
order,  or  proceeding  relative  thereto,  shall 
be  quashed  for  want  of  form  or  be  removed 
by  writ  of  certiorari  or  otherwise  into  any 
of  her  Majesty's  superior  courts  of  record. 
The  Summary  Jurisdiction  Act,  1879,  s.  40, 
dispenses  witn  the  certiorari,  but  as  a  case 
can  be  stated  by  quarter  sessions  for  the 
opinion  of  the  court  for  the  purpose  of 
appeal,  the  case  of  R,  v.  Chantrdl,  supra, 
and  the  other  cases  decided  when  a  cer- 
tiorari was  necessary  for  the  purpose  of 
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bringing  up  a  case  stated  by  the  sessions, 
are  still  relevant  for  the  purpose  of  deciding: 
whether  or  not  a  case  has  been  so  stated 
that  the  King's  Bench  Division,  asasu|>erior 
court,  ought  to  make  an  order  or  give  judg- 
ment upon  it.  It  is  important  to  observe 
that  in  the  case  of  R.  v.  Dickenson  (1S51\ 
22  J.  P.  243 ;  7  £1.  <fe  Bl.  831,  it  was  held 
that  although  under  the  statute  in  question 
the  writ  of  certiorari  was  taken  away,  yet 
that  by  virtue  of  the  consent  of  the  paroes 
the  court  might  receive  the  case  and  deter- 
mine the  question.  In  Upperton  v.  Ridley^ 
supra,  in  the  Queen's  Bench  Division,  which 
was  an  appeal  from  the  decision  of  quarter 
sessions  who  dismissed  an  appeal  to  them 
under  s.  11  of  the  Police  Act,  1890,  Mr. 
Macmorran  at  the  commencement  of  his 
argument,  as  reported  in  82  L.  T.  235,  said : 
"Section  11  says  that  the  decision  of  the 
quarter  sessions  is  final.  Whether  there  is 
an  appeal  or  not  to  this  court  is  a  matter 
which  we  pass  over,  as  we  wish  to  have  a 
decision  on  the  points  raised."  And  the 
House  of  Lords  dealt  with  the  case  without 
any  question  being  raised  as  to  the  effect  of 
the  word  "final"  in  s.  11.  In  the  case  of 
Garhutty,  Durham  Joint  Committee,  supra, 
which  again  was  an  appeal  from  quarter 
sessions  acting  under  the  powers  of  s.  11  of 
the  Police  Act,  1890,  the  House  of  Lords 
had  before  it  the  decision  of  the  Court  of 
Appeal  affirming  the  decision  of  the  King^s 
Bench  Division,  and  no  question  was  raised 
by  the  Lord  Chancellor  and  the  other 
liords  (Lord  Magnaqhtek,  Lord  Davey, 
Lord  Robertson,  and  Lord  Atkinson)  as 
to  the  finality  of  the  decision  of  (quarter 
sessions.  Neither  was  the  point  raised  by 
counsel,  although  there  is  no  trace  of  any 
statement  that  the  question  whether  or  not 
there  is  an  appeal  from  quarter  sessions  to 
the  King's  Bench  Division  or  whether  the 
decision  of  quarter  sessions  is  final  was  a 

Question  expressly  stated  to  the  court  by 
tie  consent  of  both  sides  to  be  a  question 
not  intended  to  be  raised,  as  all  parties 
wished  to  have  the  decision  of  the  court 
upon  the  (questions  raised  by  the  special 
case.  It  is  difficult  to  supnose  that  tiie 
House  of  Lords  passed  over  the  question  of 
finality  of  the  decision  of  quarter  sessions 
per  incwriam;  and  it  is  difficult  to  under- 
stand how  a  Question  of  jurisdiction  could 
be  disposed  of  bv  the  agreement  or  consent 
of  parties  after  the  function  of  the  superior 
court  ceased  to  be  consultative,  which  was 
the  case  in  Upperton  v.  Ridley^  supra; 
although  the  consent  of  counsel  might  well 
enable  the  superior  court,  by  consent^  to 
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give  an  opinion  on  a  special  case^  even  in  a 
proceeding  in  which  the  certiorari  was 
taken  away  bv  statute,  supposing  the  case 
in  fact  to  oe  before  them  and  the  function 
of  the  court  to  be  merely  consultative,  as 
was  the  case  in  R.  v.  jbickemon,  supra. 
Under  these  circumstances  I  have  come  to 
the  conclusion  that  we  ought  to  hold  that 
the  House  of  Lords,  in  the  case  of  Garbutt  v. 
Durham  Joint  Committee,  supra,  decided 
the  case  on  the  basis  that  tne  lung's  Bench 
Division  had  jurisdiction  to  deal  with  an 
appeal  from  quarter  sessions  under  s.  11  of 
the  Police  Act,  1890,  notwithstanding  the 
words  "and  that  court,  after  inquiry  into 
the  case,  may  make  such  order  in  the 
matter  as  appears  to  the  court  to  be  just, 
which  order  shall  be  tinal,^  and  ought 
so  to  hold  even  though  the  point  does 
not  seem  to  have  been  discussed  from  the 
report  in  the  House  of  Lords.  So,  too,  in 
UpperUm  v.  Hidley,  supra,  I  think  that  the 
Queen's  Bench  Division  must  be  taken  to 
have  been  satisfied  that  there  was  an  appeal 
from  (quarter  sessions  to  the  Queen's  Bench 
Division  under  s.  11  of  the  Police  Act,  1890, 
and  not  to  have  relied  on  the  fact  simply 
that  the  parties  by  consent  did  not  raise  the 
point.  And  in  the  same  way  the  House  of 
Lords  must  have  satisfied  themselves  as  to 
these  words  not  excluding  an  appeal  to  the 
Oueen's  Bench  Division.  The  decision  of 
tne  King's  Bench  Division  in  Goodwin  v. 
Sheffield  Corporation,  supra,  in  which  Lord 
Alverstone  and  his  colleagues  held;  with 
regard  to  the  same  preliminary  objection  as 
is  made  in  this  case,  that  s.  11  was  not 
intended  to  deprive  a  party  of  his  right  to 
have  a  case  stated  on  a  <iuestion  of  law, 
comes  just  before  the  decision  of  the  House 
of  Lords  in  Upperton  v.  Ridley,  supra,  and 
the  decision  of  that  House  in  Garbutt  v. 
Durham  Joint  Committee,  supra.  Lord 
Alverstone,  by  his  judgment  in  the  present 
case,  says  that  in  the  present  case  he  would 
have  decided  against  the  preliminary  objec- 
tion on  the  authority  of  the  case  of  Good- 
win V.  Sheffield  Corporation,  supra,  had  he 
pot  thought  that  the  principle  on  which  he 
decided  that  case  was  cut  away  by  the 
decision  of  the  Court  of  Appeal  in  West- 
minster Corporation  v.  Gordon  Hotels, 
Limited,  supra.  But  for  reasons  which  I 
will  presently  give  I  do  not  think  that  the 
Westminster  Case  affects  the  points  which  we 
have  to  decide  today.  The  Westminster 
Case  was  a  decision  as  to  how  far  power  of 
appeal  given  by  the  Summary  Junsdiction 
Act,  1879,  was  affected  by  the  iMirticular 
legislation    contained  in  s.  33  (2)  of  the 
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Public  Health  (London)  Act,  1891,  whereas 
in  the  present  case,  as  in  Goodwin^s  Case, 
the  decLsion  was  that  s.  11  of  the  Police  Act 
did  not  deprive  a  party  affected  by  the 
decision  of  quarter  sessions  of  his  right  to 
have  a  case  stated  upon  a  question  of  law. 
The  result  of  these  considerations,  in  my 
opinion,  is  that  we  must  allow  this  app^ 
and  reverse  the  decision  of  the  A^m^^s 
Bench  Division,  and  send  back  this  special 
case  to  that  court  to  be  dealt  with  on  its 
merits.  I  should  like  to  say,  however, 
as  I  am  not  quite  sure  whether  the  House 
of  Lords  did  intend  to  decide  this  point, 
that,  independently  of  those  decisions,  I 
should  have  been  disposed  to  come  to  the 
conclusion  that  the  preliminary  objection 
was  good,  on  the  ground  that  the  words 
"  may  make  such  order  in  the  matter  as 
appears  to  the  court  just,  which  order  shall 
be  final,"  were  intended  by  the  legislature 
to  exclude  any  appeal  from  the  order  of 
quarter  sessions.  In  a  departmental  matter, 
such  as  police  pensions,  it  seems  not  un- 
natural that  the  legislature  should  limit  the 
ly  naving  regard  to  the  fact 


that  policemen  claiming  police  pensions  are 
hardly  likely  to  be  wealthy  enough  to  bear 
the  costs  of  a  series  of  appeals.  I  wish  to 
add  a  word  on  the  point  argued  that  there 
is  no  appeal  because  the  King's  Bench 
Division  was  merely  exercising  a  consulta- 
tive jurisdiction.  I  think  that  this  question 
is  determined  by  the  observations  of  Lord 
Cairns  in  Overseers  of  Walsall  v.  London 
and  North  Western  Rail,  Co.,  supra^  at 
4  App.  Cas.,  p.  40,  where  he  said  :  "  If  the 
court  of  quarter  sessions  stated  upon  the  face 
of  the  order,  by  way  of  recital,  that  the  facts 
were  so  and  so,  and  the  grounds  of  its 
decision  were  such  as  were  so  stated,  then 
the  order  became  upon  the  face  of  it  a 
speaking  order ;  and  if  that  which  was 
stated  upon  the  face  of  the  order,  in  the 
opinion  of  any  party,  was  not  such  as  to 
warrant  the  order,  then  that  party  might  go 
to  the  Court  of  Queen's  Bencn  and  point  to 
the  order  as  one  which  told  its  own  story, 
and  ask  the  Court  of  Queen's  Bench  to 
remove  it  by  certiorari,  and  when  so 
removed  to  pass  judgment  upon  it,  whether 
it  should  or  should  not  be  quashed.  In  that 
case,  as  I  said  just  now,  the  jurisdiction  of 
the  Court  of  Queen's  Bench  was  merely  a 
jurisdiction  to  leave  the  order  standing  or 
to  remove  it  out  of  the  way.  It  was  not  a 
jurisdiction  to  substitute  for  it  another  or 
a  different  order;  that  would  be  making 
the  Court  of  Queen's  Bench,  in  the  ordinary 
sense  of  the  term,  a  court  of  rehearing  or  of 
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appeal.  Now  if  that  is  the  mriBdiction  of 
toe  Court  of  Queen's  Bencn,  it  is  not  a 
jurisdiction  which  in  any  respect  can  be 
called  a  consultative  jurisdiction  ;  it  is  a 
jurisdiction  of  the  Court  of  Queen's  Bench 
as  a  court  higher  than  the  court  of  quarter 
sessions  to  overthrow  and  destroy  an  act  of 
the  court  of  quarter  sessions,  and  to  remove 
it  out  of  the  way."  Then  he  adds,  on  page 
42 :  "  The  circumstance  that  there  were 
appended  to  the  special  casQ.  the  series  of 
(luestions  to  which  1  have  referred  could  not 
in  any  way  destrojr  that  right  of  the  suitor, 
if  he  was  otherwise  entitled  to  an  order 
quashing  the  order  of  the  court  of  quarter 
sessions. 

Fletcher  Moulton,  L.J.,  read  the  fol- 
lowing judgment.— In  this  case  a  Divisional 
Court  of  the  King's  Bench  Division  has 
refused  to  consider  or  adjudicate  upon  a 
special  case  stated  by  the  recorder  of  Liver- 
pool upon  a  matter  coming  before  him 
under  the  provisions  of  s.  11  of  the  Police 
Act,  1890.  The  ground  of  this  refusal  was 
that  they  had  no  jurisdiction  to  hear  a 
special  case  under  tne  section,  because  the 
order  of  the  recorder  was  made  final  by  the 
section  itself,  and  the  court  considered  that 
it  was  bound  by  the  decision  of  the  Court 
of  Appeal  in  the  Gordon  Hotels  Case,  supra^ 
to  hold  that,  in  face  of  such  a  provision,  it 
had  no  jurisdiction  in  the  matter.  For 
reasons  which  I  shall  presently  give,  I  am 
of  opinion  that  the  decision  of  the  Court  of 
Appeal  in  t^e  Gordon  Hotels  Case^  supra, 
has  no  bearing  on  the  point,  and,  although 
if  the  matter  were  res  mte^ra^  I  should  be 
greatly  tempted  to  agree  with  the  Divisional 
Court  in  their  view  as  to  the  absence  of 
jurisdiction,  yet,  as  the  cases  stand.  I  am  of 
opinion  that  we  must  hold  that  tliere  was 
jurisdiction  to  hear  a  special  case,  and  that 
the  preliminary  objection  raised  by  the 
respondents  should  have  been  overruled. 
To  understand  the  question  at  issue  it  is 
necessary  to  go  back  to  the  procedure  which 
existed  prior  to  1879,  under  which  courts  of 
quarter  sessions,  including,  of  course,  such 
a  court  as  that  of  the  recorder  of  Liverpool, 
used  to  give  their  decisions  when  they 
desired  so  to  do  in  the  form  of  a  special 
case  for  the  opinion  of  the  superior  courts. 
The  nature  and  origin  of  this  procedure 
have  been  authoritatively  settled  by  the 
Court  of  Queen's  Bench  in  the  case  of  R.  v. 
Chantrellf  supra,  decided  in  1875,  and  by 
the  House  of  Lords  in  Overseers  of  Wat- 
sail  V.  London  and  Nwth  Western  Rail, 
Co,,  supra,  decided  in  1878.  These  deci- 
432 


71  J.  P.  409. 

sions  show  clearly  that  the  procedure  was 
not  in  the  nature  of  an  appeal,  although  in 
effect  it  was  analogous  thereto.  The  court 
of  quarter  sessions  in  such  cases  chose  to 
embody  the  material  and  grounds  of  its 
decision  in  the  decision  itself.  Any  error 
in  law  in  the^decision  became  thereby  an 
error  on  the  face  of  the  record,  and,  there- 
fore, cognisable  by  the  superior  courts 
should  tne  record  be  brougnt  up  before 
them  by  the  ordinary  writ  of  certiorari.  It 
was  not  as  a  Court  of  Appeal  that  the 
superior  court  sat  when  considering 
such  special  cases ;  it  sat  in  the 
exercise  of  its  ordinary  jurisdiction 
of  quashing  decisions  of  inferior  courts 
when  those  decisions  were  on  the  face 
of  them  bad  in  law.  Thus  it  was  that 
a  writ  of  certiorari  was  always  necessary  to 
bring  up  such  special  cases,  and  this  also 
accounts  for  the  numerous  decisions  of 
the  courts  to  the  effect  that  provisions  in 
statutes  that  the  decision  of  the  inferior 
court  should  be  final  did  not  operate  as  a 
bar  to  such  a  procedure.  Not  bein^  in  its 
nature  an  appeal,  it  was  applicable  even 
when  the  decision  of  the  inferior  court  was 
expressly  made  final.  Nothing  but  words 
taking  away  the  power  to  review  by  certio- 
rari was  effective  to  prevent  the  procedure 
being  adopted.  In  the  year  1879  the  Sum- 
mary Junsdiction  Act  was  passed.  Sec- 
tion 40  provides  as  follows :  "  A  writ  of 
certiorari  or  other  writ  shall  not  be  reouired 
for  the  removal  of  any  conviction,  order,  or 
other  determination,  in  relation  to  which  a 
special  case  is  stated  by  a  court  of  general 
or  quarter  sessions  for  obtaining  the  judg- 
ment or  determination  of  a  superior  court." 
This  provision  left  the  procedure  hy  way  of 
special  case  one  which  is  hardly  distinguish- 
aole  in  form  or  substance  from  an  appeal. 
But  I  cannot  bring  myself  to  believe  that  it 
thereby  took  away  the  power  to  state  a 
special  case  in  cases  where  it  previously 
existed,  or  even  in  cases  under  subsequent 
Acts  where  language  was  used  which  the 
courts  had  previously  held  to  be  no  bar  to 
stating  a  special  case.  The  sole  object  of 
the  section  is  obviously  to  shorten  and 
simplify  the  old  procedure  by  omittinfi^  the 
formal  writ  which  nad  up  till  that  time  been 
necessary.  In  my  opimon  it  did  nothing 
more,  and  the  fact  that  a  decision  of  the 
court  of  quarter  sessions  was  statutably 
made  final  would,  in  my  opinion,  have  no 
greater  effect  in  creating  a  bar  to  the  pro- 
cedure by  special  case  than  it  had  before. 
But  the  Summary  Jurisdiction  Act,  1879, 
made  a  most  important  change  in  the  pro- 
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cedure  applicable  to  courts  of  summary 
iurisdiction.  By  s.  33  it  extended  the  pro- 
visions of  the  Summary  Jurisdiction  Act, 
1867;  and  gave  the  right  to  a  person 
Bj^gnevod  who  desired  to  question  the  deci- 
sion of  such  a  court  on  grounds  of  law 
or  jurisdiction  to  apply  to  the  court  to  state 
a  special  case  setting  forth  the  facts,  and 
to  apply  to  a  superior  court  to  hear  and 
determine  the  questions  of  law  thus  raised. 
This  procedure,  it  will  be  observed,  was 
from  its  very  inception  of  the  nature  of  an 
ap[)eal.  The  special  case  came  after  the 
decision  of  the  court,  and  the  function  of 
the  superior  court  was  to  review  that  deci- 
sion. This  accounts  for  the  decision  of  the 
Court  of  Appeal  in  the  Gordon  Hotels  Casey 
supra  (which  was  a  case  stated  by  a  court 
of  summary  jurisdiction  under  s.  33  of  the 
Act  of  1879)  to  the  effect  that  the  procedure 
was  barred  by  a  statutory  provision  that 
the  decision  of  the  magistrate  should  be 
final.  But  this  decision  does  not  touch  the 
question  now  before  us,  which  relates  to  the 
older  and  radically  different  procedure 
relating  to  courts  of  quarter  sessions  which 
had  not  as  yet  lost  its  ancient  and  peculiar 
character  or  become  an  appeal.  The  Police 
Act  was  passed  in  1890,  when  matters 
stood  in  tnis  position.  As  I  have  already 
said,  I  am  of  tne  opinion  that  the  procedure 
of  stating  a  special  case  by  quarter  sessions 
must  at  that  date  be  regarded  as  unchanged 
in  nature,  and  be  an  application  of  the  old 
procedure  of  certiorari,  although  no  formal 
writ  was  any  longer  required.  Accordingly 
I  hold  that  the  provision  in  s.  11  that  the 
order  of  the  court  of  quarter  sessions  should 
be  final  does  not  prevent  recourse  to  this 
procedure.  By  the  Judicature  Act,  1894, 
s.  2,  all  such  canes  stated  by  quarter  sessions 
are  to  be  deemed  appeals  in  future.  Once 
again  I  cannot  bring  myself  to  think  that 
an  Act  relating  purely  to  procedure  was 
intended  to  affect  substantial  existing  rights, 
and  therefore  I  do  not  think  that  the  pro- 
visions of  this  Act  have  the  effect  of  taking 
away  the  power  of  quarter  sessions  to  state 
a  special  case  where  it  previously  existed. 
So  far,  therefore,  as  concerns  proceedings 
under  Acts  of  earlier  date,  I  am  of  opinion 
that  where  the  superior  court  could  have 
brought  the  case  before  it  by  certiorari,  and 
if  the  court  of  quarter  sessions  had  seen  fit 
to  state  their  decision  in  the  form  of  a 
special  case,  or  (as  it  was  usually  phrased) 
'*  subject  to  a  special  case,"  to  review  the 
correctness  of  that  decision,  the  High  Court 
has  still  the  power  of  review,  even  though 
a  writ  of  certiorari  is  no  longer  needed  as  a 
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preliminary  to  that  hearing.  The  present 
case  is  under  s.  11  of  the  Police  Act,  1890. 
Under  that  section  there  is  an  appeal  to  the 
quarter  sessions  as  to  the  amount  of  a  con- 
stable's pension,  and  it  is  provided  that  on 
such  appeal  the  court  of  quarter  sessions 
'*may  make  such  order  in  the  matter  as 
appears  to  the  court  just,  which  order  shall 
be  final."  I  think  it  not  improbable  that 
the  actual  intention  of  the  legislature  was 
that  the  court  of  quarter  sessions  should  by 
their  decision  finally  settle  the  matter  in 
order  to  prevent  prolonged  litigation  on  the 
(questions  which  would  arise  under  the  sec- 
tion, and  that  it  was  not  intended  that  even 
when  they  desired  it  their  decision  should 
be  reviewed  either  through  the  medium  of 
a  certiorari  or  otherwise.  But  having  regard 
to  the  scope  of  the  powers  of  the  court  to 
act  by  certiorari  previously  to  1879,  and  to 
the  conclusion  to  which  I  have  come  as  to  the 
effect  of  s.  40  of  the  Summary  Jurisdiction 
Act,  1879, 1  cannot  consider  that  the  words 
are  strong  enough  to  prevent  the  coart  of 
quarter  sessions  from  stating  a  special  case, 
or  to  relieve  the  Court  of  King's  Bench  from 
the  duty  of  considering  it.  But  I  am  by  no 
means  certain  that  I  should  have  come  to 
the  same  conclusion  had  the  Police  Act  been 
subsequent  in  date  to  the  Judicature  Act, 
1894,  by  which  it  is  provided  that  these 
proceedinfls  by  special  case  are  to  be  deemed 
appeals.  The  use  of  the  word  "final"  as 
to  a  decision  of  an  inferior  court  in  a 
subsequent   statute  may  well  be  held  to 

Preclude  a  procedure  which,  however  it  may 
ave  arisen,  is  now  by  statute  to  be  deemed 
an  appeal.  The  point  is.  however,  one  upon 
whicn  I  should  have  felt  great  difficulty 
were  it  not  that  I  find  that  this  court  and 
the  House  of  Lords  have  entertained  and 
heard  two  appeals  from  decisions  of  the 
King's  Bench  Division  under  this  very  sec- 
tion of  the  Police  Act,  1890,  viz. :  Upperton  v. 
Ridley,  supra,  and  Oarbutt  v.  Durham 
Joint  Vommittee,  supra.  It  is  true  that  in 
neither  of  these  cases  was  the  question  of 
jurisdiction  argued,  which  is  the  point  now 
before  us.  But  as  it  arises  from  the  language 
of  the  very  section  which  the  courts  were 
considering  in  these  two  cases,  I  cannot 
believe  that  it  would  not  have  occurred  to 
some  member  of  the  courts,  and  as  it  goes 
to  jurisdiction  it  is  clear  that  it  is  an  objec- 
tion which  the  court  itself  would  be  entitled 
and  indeed  bound  to  take.  We  must,  there- 
fore, assume  that  in  these  cases  the  Cfourt  of 
Api>«U  and  the  House  of  Lords  considered 
that  it  had  jurisdiction  to  decide  the  jpoint 
raised,  and    therefore    that    the    original 
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consideration  by  the  Court  of  King's  Bench 
was  within  its  jurisdiction.  For  the  reasons 
I  have  given  this  may  be  supported  on  the 
provisions  of  the  statutes  that  relate  to  the 
matter,  but  apart  from  these  grounds  I  am 
of  opinion  that  we  are  bound  by  these  two 
cases  to  hold  that  there  is  jurisdiction  in 
the  King's  Bench  Division  to  hear  appeals 
by  special  case  from  quarter  sessions  under 
s.  11  of  the  Police  Act  1890.  I  wish,  how- 
ever, to  add  that  this  decision  applies  solely 
to  the  preliminary  objection  to  tne  hearing 
by  the  King's  Bench  Division,  which  alone 
is  the  subject  of  the  present  appeal.  I  am 
by  no  means  deciding  that  the  Court  of 
ELing's  Bench  might  not,  in  accordance  with 
the  old-established  practice  of  the  court, 
refuse  to  hear  this  particular  special  case  on 
the  ground  that  the  form  in  which  it  is 
stated  renders  it  unfit  to  be  heard  by  them. 
The  Court  of  King's  Bench,  in  olden  times, 
usually  refused  to  deal  with  special  cases 
which  were  stated  in  a  form  not  suited  to 
the  procedure  of  certiorari^  where  the  judg- 
ment of  the  court  must  be  either  to  quasn 
or  to  refuse  to  quash  the  order  of  the  quarter 
sessions.  But  that  is  a  matter  which  does 
not  relate  to  the  preliminary  objection,  and 
will  be  considered  no  doubt  by  the  Kin^s 
Bench  Division  when  they  hear  the  special 
case. 

Buckley,  L.J.,  read  the  following  judg- 
ment.—The  question  for  the  decision  here 
is  whether  the  eflFect  of  the  word  "  final " 
in  s.  11  of  the  Police  Act,  1890,  is  to  exclude 
the  power  inherent  in  a  court  of  quarter 
sessions  to  state  a  case  for  a  superior  court. 
Even  if  I  held  an  opinion  contrary  to  that 
which  I  in  fact  hold,  I  should  be  of  opinion 
that  in  this  court  the  affirmative  of  that 
proposition  could  not  be  sustained,  whatever 
might  be  the  result  in  the  House  of  Lords. 
In  two  cases  arising  under  s.  11  of  the  Police 
Act,  1890,  a  case  having  been  stated  by 
quarter  sessions  the  matter  has  been  argued 
up  to  and  including  the  House  of  Lords. 
It  is  true  that  neither  in  the  Court  of 
Appeal  nor  in  the  House  of  Lords  does  it 
appear  that  the  question  now  argued  before 
us  was  argued  or  in  so  many  words  deter- 
mined. But  at  the  same  time  the  House 
of  Lords  would  have  had  no  jurisdiction  if 
the  proposition  were  true.  It  would  not  be 
respectful  in  this  court,  even  if  it  be  techni- 
cally open  to  this  court  to  assume  that  a 
question  which  arises  upon  the  very  section 
upon  which  the  House  was  ad|judicating 
was  not  present  to  their  lordships'  minds. 
The  two  cases  to  which  I  refer  are  Upper- 
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Um  V.  BicUey,  64  J.  P.  469 :  [1900]  1  Q.  B. 
680:  65  J.  P.   231;   [1901]  1  K.  B.  384  ; 
67  J.  P.  349 ;  [1903J  A.  C.  281,  and  Gar- 
butt  V.  Durham  Joint  ComtiUtteey  68  J.  P. 
97  :  [1904]  1  K.  B.  522  :  68  J.  P.  487  :  [1904] 
2  K.  B.  514 ;  70  J.  P.  265 ;   [1906]  A.  C. 
291.     Moreover,  in    Upperton   v.  Midley, 
supra,  in  the  Divisional  Court,  the  report  m 
82  L.  T.  233,  shows  that  the  respondent's 
counsel,  at  the  opening  of  his  argument, 
stated  that  it  was  matter  of  doubt  whether 
there  was  any  power  in  the  quarter  sessions 
to  state  a  case,  but  added  that  he  did  not 
desire  to  raise  the  point.    We  ought  not  to 
assume  that  the  learned  lords  overlooked  a 
point  thus  expressly  pointed  to  in  the  report 
of  the  case  wnich  was  under  appeal  before 
them.     Further,   during  the   progress   of 
Upperton  v.  Ridley ,  supra^  to  the  House  of 
Lords— namely,  in  March,  1902— in  Good- 
unn  V.  Sheffield  Corporation,   supra,   the 
question  had  been  argued  and  the  Divisional 
Court  had  held  that  a  case  might  be  stated 
under  s.  11  of  the  Police  Act^  1690,  and  it 
was  in  that  state  of  facts  that  the  House 
of  Lords  acted  upon  the  footing  that  it  had 
jurisdiction  in  deciding  the  two  cases  I  have 
mentioned   in   the  years  1903   and   1906. 
There  is  a  third  case  not  under  the  same 
Act,  but  involving  similar  considerations, 
which  a^n  went  to  the  House  of  Lords— 
that  is,  Overseers  qf  Walsall  v.  London  and 
North  Western  Bail.  Co..  supra.    The  rele- 
vant words  there  were  tnose  in  17  Geo.  2, 
c.  38,  s.  4,  by  which  the  quarter  sessions  were 
authorised  and  required   to   receive  such 
appeal  and  to  hear  and  finally  determine 
the  same.    The  exact  point  before  us  was 
again,  I  agree,  not  the  point  for  decision 
there,   but  the  case  proceeded   upon  the 
footinff  that,  notwithstanding  the  words  as 
to  final  determination,  there  was  a  power  in 
the  court  of  quarter  sessions  to  state  a  case, 
the  decision  being  that  upon  such  a  case 
there  was  a  right  of  appeal  from  the  Divi- 
sional Court.    In  case  the  present  case  may 
go  further,  I  add  the  reasons  for  which  I 
old  that  there  was  here  a  power  in  the 
court  of  quarter  sessions  to  state  a  case. 
The   historical   origin   of  case  stated  by 
quarter  sessions  is  traced  in  the  judgment 
of  Field,  J.,  in  E,  v.  ChantreU,  supra. 
The  short  substance  of  it  is  that  the  court 
of  quarter  sessions  is  a  judicial  authority  so 
constituted  as  that  it  mav  call  to  its  aid 
a  superior  court  to  assist  tne  inferior  court 
in  making  its  order.    The  order  of  the 
inferior  court  is,  in  the  language  of  the  Police 
Act,  1890, ''  final "  ;  but  the  inferior  court  is 
a  court  so  constituted  aa  that  its  order 
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may,  if  tbe  inferior  court  thinks  fit  to  state 
a  case,  be  moulded  by  the  decision  of  a 
superior  court.  The  proceeding  in  the 
superior  court  is  not  an  appeal,  notwith- 
standing the  fact  that  the  order  will  be  or 
may  be  ultimately  governed  by  the  result  of 
the  proceedings  in  the  superior  court.  The 
parties  have  no  right  of  appeal.  The  ques- 
tion, as  Field,  J.,  said  in  E.  v.  Chantrell, 
mpra^  whether  a  case  is  one  of  difficulty  or 
not,  fit  to  be  reserved  for  the  court,  is  to 
be  determined  by  the  sessions  and  not  by 
the  parties.  Again,  Cockburn,  C.J.,  in 
E.  Y.^verseers  of  Walsall  (1878),  3  Q.  B.  D., 
at  p.  473,  said  that  nothing  can  be  better 
settled  than  that  it  is  entirely  at  the  discre- 
tion of  the  sessions  whether  to  grant  a  case, 
and  so  to  submit  their  judgment  to  the 
opinion  of  the  Court  of  Queen's  Bench  or 
not.  Even  though  the  matter  should  be  one 
in  which,  in  the  proper  exercise  of  their 
discretion,  they  ought  undoubtedly  to  grant 
a  case  in  order  that  their  judgment  may  be 
reviewed,  if  they  refuse  to  do  so  there  are 
no  means  of  compelling  them.  The  posi- 
tion, therefore,  is  one  in  which  the  court  of 
inferior  jurisdiction,  whose  order  is  to  be 
finalj  is  master  of  the  situation  throughout, 
and  if  resort  is  had  to  the  superior  court,  it 
is  not  in  exercise  of  any  right  of  the  litigants, 
but  pursuant  to  a  power  inherent  in  the 
infenor  court  to  state  a  case  for  the  superior 
court  for  its  own  guidance  in  arriving  at  the 
order  which  is  to  be  final.  The  order  of  the 
quarter  sessions  here  is  that  the  plaintiff  is 
entitled  to  a  certain  pension,  subject,  never- 
theless, to  a  case  to  be  stated  for  the  opinion 
of  the  King's  Bench  Division.  Whether  the 
case  which  has  been  stated  is  in  such  a  form 
as  that  the  Rin^s  Bench  Division  can 
properly  deal  with  it  I  do  not  say.  I  express 
no  opinion  at  all  to  the  effect  that  it  is  not. 
On  the  contrary,  having  read  it,  I  think 
that  the  point  for  decision  is  very  plain,  but 
with  this  for  the  present,  in  my  judgment, 
we  have  nothing  to  do.  Tne  Court  of  King's 
Bench  have  ordered  the  special  case  to  be 
struck  out  of  the  paper  and  the  appeal 
dismissed  on  the  ground  that  that  court  has 
no  jurisdiction.  In  this  I  think  they  were 
wron^  The  notice  of  appeal  before  us  asks 
that  that  order  be  rescinded,  and  that  the 
question  of  law  reserved  by  tne  case  for  the 
opinion  of  the  King's  Bench  Division  may 
be  determined  by  that  court.  The  only 
question  upon  which  the  parties  have  come 
to  the  Court  of  Appeal  is  whether  the  King's 
Bench  Division  ought  to  hear  the  case.  In 
my  opinion  they  ou^^ht.  The  proper  order, 
1  think,  will  be  to  discharge  the  order  below 
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and  send  the  case  for  hearing  to  the  King's 
Bench  Division.  It  is  plain  from  the  judg- 
ment of  the  Lord  Chief  Justice  that  he 
would  have  been  of  the  opinion  which  I  have 
expressed  had  he  not  thought  he  was  bound 
to  decide  the  contrary  by  the  recent  decision 
of  this  court  in  Westminster  Corporation  v 
Gordon  Hotels^  Limited^  supra.  That  case 
has  not,  I  think,  any  bearing  upon  the  point 
now  before  us.  The  question  there  was  not 
of  case  stated  by  quarter  sessions  but  of  case 
stated  by  a  court  of  summary  iurisdiction 
The  point  there  was  that  before  the  Summary 
Jurisdiction  Acts,  1867  and  1879,  there  was 
no  procedure  by  which  a  court  of  summary 
junsdiction  could  state  a  case.  The  Sum- 
mary Jurisdiction  Act,  1879,  s.  33,  extending 
the  provisions  of  the  earlier  Act,  had  given 
a  person  aggrieved  the  right  to  require  the 
magistrate  to  state  a  case.  The  subsequent 
Act  of  1891,  on  which  the  question  arose, 
provided  that  the  decision  of  the  inferior 
court  should  be  final.  What  we  held  was 
that  the  Act  of  1891  thus  excluded  the  Act 
of  1879.  The  points  of  difference,  there- 
fore, were  saliently  two.  First,  that  that 
case  came  under  different  Acts  of  Parliament 
and  a  different  course  of  procedure ;  and 
secondly,  that  if  the  decision  had  been  the 
other  way  the  result  there  would  have  been, 
not  that  the  magistrate  might  have  asked 
the  assistance  of  a  superior  court,  which  is 
the  case  with  qiiarter  sessions,  but  that  the 
party  aggrieved  could  have  reauired  him  to 
state  a  case— that  is  to  say,  that  the  party 
could,  so  to  speak,  have  appealed.  In  giving 
judgment  in  that  case  I  expressed  a  hope 
that  even  a  court  of  summary  jurisdiction 
might,  bv  putting  its  order  in  a  proper  form, 
obtain  the  assistance  of  a  superior  court. 
Mr.  Avory  says  that  I  went  too  far  when  I 
added  an  expression  of  opinion  that  that 
could  be  done.  That  may  be  so,  but  I 
venture  to  repeat  my  hope,  and  when  the 
point  comes  tor  decision  I  will  reconsider 
whether  my  expression  of  opinion,  which 
was  but  obiter  dictum^  was  justified. 

Appeal  allowed  :  Special  case 
remitted  to  King's  Bench 
Division  for  hearing. 

Solicitors  for  the  watch  committee :  F. 
Venn  <k  Co.,  for  E.  R.  Pickmere,  Liverpool. 

Solicitors  for  the  respondent :  Pritcnard, 
Englefield  &  Co.,  for  Brighouse,  Ryland  & 
Co.,  Liverpool. 
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Green  Union. 
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KING'S  BENCH  DIVISION. 


June  17, 1907. 

(Before  Alverstone,  L.C.J.,  Darling  and 
A.  T.  Lawrence,  JJ.) 

Great  Yarmouth  Union  v.  Bethnal 
Green  Union. 

Poor  law— Irremovability — Residence  for 
three  years  and  upwards  —  Divided 
Parishes  and  Poor  Law  Amendment 
Act,  1876  (39  &  40  Vict  c.  61),  s.  34. 

A  pauper  who,  from  1871  to  1897,  resided 
in  Bethnal  Green^  was  a  night  goods 
guard  on  the  Great  Eastern  Eauioay, 
After  1897  he  wa>s  for  more  tha/n  three 
years  tenant  of  a  house  in  Great  Yar- 
motithf  in  which  his  wife  resided^  and 
he  rented  a  furnished  lodging  in 
Bethnal  Green^  and  slept  on  alternate 
nights  in  Great  Yarmouth  and  Bethnal 
Green.  The  pauper  having  become 
chargeable  in  Bethnal  Green^ 

Held,  on  the  facts,  that  he  had  resided  in 
Great  Yarmouth  and  had  acquired 
a  settlement  there,  and  was  removable 
thereto. 

Case  stated  for  the  opinion  of  the  court 
by  order  of  the  honourable  Mr.  Justice 
Walton,  dated  the  12th  day  of  April,  1907, 
pursuant  to  the  provisions  of  12  &  13  Vict, 
c.  45,  s.  11,  and  by  agreement  of  the  parties 
to  an  appeal  to  the  general  court  of  quarter 
sessions  of  the  peace  for  the  county  of 
London  against  an  order  for  the  removal  of 
one  John  Weald,  a  pauper,  from  the  parish 
of  St.  Matthew,  Bethnal  Green,  in  the 
county  of  London,  to  the  Great  Yarmouth 
Union  in  the  county  borough  of  Great 
Yarmouth,  in  the  county  of  Norfolk. 

1.  On  the  31st  day  of  October,  1906,  the 
respondents  obtained  an  order  under  the 
hand  and  seal  of  A.  R  Cluer,  Esq.,  one  of 
the  magistrates  of  the  police  courts  of  the 
metropolis,  sitting  at  Old  Street  Police 
Court  within  the  metropolitan  police  dis- 
trict and  county  of  London,  whereby  it  was 
adjudged  that  the  parish  of  Great  Yar- 
mouth, in  the  said  Great  Yarmouth  Union, 
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is  the  place  of  the  last  legal  settlement  of 
John  Weald,  aged  sixty-three  years,  a  pauper 
chargeable  to  the  said  parish  of  St.  Matthew, 
Bethnal  Green,  in  the  county  of  London, 
and  receiving  relief  therefrom,  and  whereby 
it  was  furtner  adjudged  that  such  relief 
was  made  necessary  by  the  sickness  of  the 
said  John  Weald,  which  sickness  the  said 
ms^strate  stated  in  the  said  order  he  was 
satisfied  would  produce  in  the  said  John 
Weald  permanent  disability. 

The  said  order  of  removal  was  accom- 
panied by  a  statement  of  the  grounds  of 
removal  relied  upon  by  the  respondents  in 
support  thereof,  namely,  that  the  said  John 
Weald  had  come  to  inhabit,  and  was  in- 
habiting, in  the  said  parisn  of  Bethnal 
Green,  not  having  gained  a  legal  settlement 
there,  nor  produced  a  certificate  acknow- 
ledging a  settlement  elsewhere,  nor  become 
irremovable  by  any  provision  of  the  law, 
and  was  actually  chargeable  to.  and  receiv- 
ing relief  from,  the  said  parish,  such  relief 
being  made  necessary  by  the  sickness  of  the 
said  John  Weald,  which  sickness  would 
produce  in  him  permanent  disability  ;  and 
that  prior  to  1906  the  said  John  Weald 
resided  for  the  term  of  three  years  at 
113,  Kinff  Street,  in  the  parish  of  Great 
Yarmouth  aforesaid,  in  such  manner  and 
under  such  circumstances  in  each  of  such 
years  as  would  in  accordance  with  the 
several  statutes  in  that  behalf  render  him 
irremovable  therefrom  and  settled  therein. 
The  said  order  and  grounds  of  removal  were 
duly  received  by  the  appellants  on  the  1st 
November,  1906. 

2.  On  the  17th  November,  1906,  a  copy 
of  the  deposition  upon  which  the  said  order 
of  removal  was  made  was  sent  to  the  appel- 
lants' solicitors  by  the  clerk  to  the  said 
magistrate.  Such  deposition  was  made  by 
Ernest  James  Lidbetter,  general  relieving 
officer  to  the  respondents,  and  he  stated 
therein  upon  oath  that  the  said  James 
Weald  was  then  actually  chargeable  to  and 
receiving  relief  from  the  said  parish  of 
St.  Matthew,  Bethnal  Green,  such  relief 
being  made  necessary  by  the  sickness  of  the 
said  John  Weald,  which  would  produce  in 
him  permanent  disability,  and  that  he  had 
been  informed,  and  he  verily  believed  the 
same  to  be  true. 

3.  On  the  23rd  November,  1906,  the 
appellants  gave  notice  of  appesJ  against  the 
said  order  to  the  court  of  quarter  sessions 
to  be  holden  in  and  for  the  county  of 
London.  On  the  12th  December^  1906,  the 
appellants  served  the  respondents  with  a 
statement  of  the  grounds  upon  which  they 
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intended  to  rely  in  support  of  their  said 
appeal.  Such  grounds  of  appeal  were  as 
follows : 

(1)  That  the  said  order  is  bad  on  the 
face  thereof. 

(2)  That  the  said  grounds  of  removal 
accompanying  the  said  order  are  bad  on 
the  face  thereof. 

(3)  That  the  said  order  of  removal  was 
obtained  on  insufficient  evidence  inasmuch 
as  no  evidence  was  given  that  the  said  John 
Weald  was  suffering  from  sickness  pro- 
dacing  permanent  disability. 

(4)  That  the  said  John  Weald  did  not, 
prior  to  1906,  reside  for  a  term  of  three 
years  at  113,  King  Street,  in  the  said  parish 
of  Qreat  Yarmouth,  in  such  manner  and 
under  such  circumstances  in  each  of  such 
years  as  would  in  accordance  with  the 
several  statutes  in  that  behalf  render  him 
irremovable  therefrom  and  settled  therein. 

(5)  That  prior  to  1906  the  said  John 
Weald  resided  for  the  term  of  three  years 
and  upwards  at  75,  St  Peter's  Street 
Hackney  Road,  in  the  said  parish  of  Bethnal 
Green,  m  such  manner  in  the  said  years  as 
to  be  irremovable  therefrom. 

(6)  That  the  said  John  Weald  is  irre- 
movable from  the  said  parish  of  St.  Matthew, 
Bethnal  Qreen. 

4.  The  said  John  Weald  was  a  night 
goods'  guard  in  the  employment  of  the 
Qreat  Eastern  Eailway  Company  for 
twenty-seven  years  and  upwardfs  prior  to 
the  2l8t  Julv,  1905,  when  ne  met  with  an 
accident.  The  said  John  Weald  from  about 
1871  and  up  to  October,  1897,  rented  and 
occupied,  with  his  first  wife,  75,  St.  Peter's 
Street,  Hackney  Road,  and  had  a  lodging  at 
113,  King  Street,  Great  Yarmouth. 

5.  The  said  John  Weald's  first  wife  died 
in  February^  1897,  and  on  the  6th  October, 
1897,  the  said  John  Weald  married  Harriet 
Isabella  Maud  Boult,  a  widow  who  was  then 
living  at  113,  King  Street,  in  the  said  parish 
of  Great  Yarmouth,  which  house  she  was 
occupying  as  a  tenant  thereof,  the  furniture 
whicn  was  then  in  the  house  and  still  con- 
tinues therein  being  her  proper^.  After 
her  marriage  with  the  said  John  Weald  the 
said  Harriet  Isabella  Maud  Weald  continued 
to  reside  at  the  said  house  so  furnished  as 
aforesaid,  but  the  said  John  Weald  became 
the  tenant  thereof,  and,  except  when  absent 
in  London  as  hereinafter  stated,  resided 
ti^ere  with  his  wife,  who  still  resides  there. 

6.  After  his  second  marriage  the  said  John 
Weald  ceased  to  be  tenant  of  75,  St.  Peter's 
Street,  Hackney  Road,  aforesaid,  and  cave 
the  bulk  of  his  furniture  to  his  daugnter, 
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Mrs.  Warman,  and  the  remainder  (being  the 
contents  of  two  rooms)  he  took  to  his  said 
house  at  Great  Yarmouth,  and  it  was  used 
generally  in  the  house.  His  daughter,  Mrs. 
Warman,  then  became  the  tenant  of  75,  St. 
Peter's  Street,  aforesaid,  and  he  became  her 
lodger,  renting  for  an  agreed  weekly  pay- 
ment from  her  a  furnished  room,  whicn  he 
regularly  occupied  when  in  London. 

7.  The  said  John  Weald's  name  was  on 
the  parliamentary  voters'  ]ist  in  Bethnal 
Green,  under  30  <&  31  Vict  c.  102,  s.  3,  until 
his  second  marriage,  when  it  was  removed 
therefrom,  and  in  1899  it  was  placed  on  the 
parliamentary  list  of  voters  for  the  countv 
Dorough  of  Great  Yarmouth,  under  48  & 
49  Vict.  c.  3,  8.  6,  where  it  still  remains. 

8.  The  said  John  Weald,  being  night 
goods'  guard,  used  to  arrive  in  Great  Yar- 
mouth at  6.5  a.m.,  and  was  due  out  the 
same  day  at  4.10  p.m.,  that  train  being 
due  in  London  at  1.55  a.m.  next  morning. 
The  rest  of  that  night  and  the  following 
day  until  11.18  p.m.  he  remained  in  London 

.at  75,  St  Peter's  Street,  leaving  it  for  Great 
Yarmouth  at  the  latter  hour.  He  slept  at 
75,  St.  Peter's  Street,  Bethnal  Green,  and 
at  113,  King  Street,  Great  Yarmouth,  on 
alternate  days.  His  wages  were  paid  to 
him  at  the  London  office  of  the  Great 
Eastern  Railway.  Upon  the  said  John 
Weald  entering  the  service  of  the  Great 
Eastern  Railway  Companv,  his  name  and 
his  address  at  75,  St  Peters  Street,  Bethnal 
Green,  were  entered  on  a  list  kept  by  the 
company  of  the  names  and  residences  of 
their  employees.  The  address  of  the  said 
John  Weald  in  the  said  list  remained  un- 
altered during  the  whole  time  that  he  was 
in  the  company's  service,  and  the  company 
paid  to  him  lodjnng  monejr  whenever  he 
resided  in  Great  Yarmouth,  it  being  custo- 
mary for  the  company  to  pay  lodging 
mone^  to  any  guara  in  their  emplo^ent 
remaming  for  rest  at  the  destination  to 
which  he  goes  in  the  course  of  his  employ- 
ment The  said  John  Weald  was  allowed 
off  duty  during  one  Saturday  night  in  every 
month,  and  this  night  he  spent  in  Bethnal 
Green,  but  he  was  also  allowed  off  duty 
during  two  consecutive  nights  once  in 
every  month,  and  these  he  spent,  after 
his  second  marriage,  with  his  wife  at  Great 
Yarmouth. 

9.  On  the  21st  July,  1905,  the  said  John 
Weald  met  with  an  accident  whilst  on  duty, 
just  commencing  his  outward  journey.  He 
managed  to  complete  his  journey,  but  was  too 
unwell  to  do  his  work  the  next  night  He 
saw  the  accident  doctor  at  the  Liverpool 
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Street  Station  of  the  Great  Eastern  Railway 
Company  in  London  two  or  three  times  (a 
return  pass  being  given  him  each  time) 
before  the  7th  September,  1905,  in  accord- 
ance with  the  regulations  of  the  Great 
Eastern  Railway  Company.  On  the  last- 
named  da^  the  said  John  Weald,  being 
provided  with  a  return  pass,  came  to  London 
and  saw  the  company's  accident  doctor. 
After  seeing  him,  oeing  too  exhausted  to 
return  to  Great  Yarmouth,  he  gave  back  to 
the  companjr  the  return  pass  and  went  to 
his  lodgings  in  Bethnal  Green. 

10.  On  the  11th  October,  1905,  the  said 
John  Weald  endeavoured  to  obtain  admis- 
sion to  the  London  Hospital,  but  it  was  not 
till  the  19th  November,  1905,  that  a  bed 
became  vacant  On  that  dav  he  became  an 
inmate  of  the  said  hospital,  and  remained 
there  until  the  21st  February,  1906.  On 
the  2l8t  February,  19Q6,  the  said  John 
Weald  was  discharged  from  the  said  hospital 
and  returned  to  75,  St.  Peter's  Street, 
Bethnal  Green,  where  he  remained  until  the 
3rd  March,  1906,  when  he  was  admitted, 
into  the  respondents'  infirmary  upon  the 
application  of  his  daughter,  the  said  Mrs. 
Warman. 

Seven  days  after  his  admission  the 
medical  superintendent  of  the  infirmary 
certified  with  respect  to  the  said  John 
Weald  as  follows : 

"St.  Matthew,  Bethnal  Green, 
"  London, 
"  10th  day  of  March,  1906. 
"  I  hereby  certif v  that  I  have  examined 
John  Weald  a^ea  63,  of  Bethnal  Green 
Infirmary,  who  is  suffering  from  paralysis ; 
probable  duration  of  illness— permanent. 

"(Sicned)      W.  J.  Potts, 
"Medical  Superintendent." 

This  certificate  was  not  produced  to  the 
magistrate  when  an  application  was  made 
for  an  order  for  his  removal,  though  it  was 
in  court  ready  for  production  if  needed,  nor 
did  the  said  medical  superintendent  give 
evidence  on  that  occasion. 

11.  The  appellants  contend  : 

(a)  That  there  was  no  evidence  before  the 
magistrate  empowering  him  to  decide  that 
the  illness  of  the  said  John  Weald  was 
likely  to  be  of  a  permanent  nature,  and  that, 
therefore,  the  said  order  is  bad. 

(b)  That  even  supposing  the  said  order  to 
be  good  the  pauper  is  not  settled  in  the 
said  parish  of  Great  Yarmouth,  inasmuch 
as  he  had  no  such  residence  in  the  said 
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parish  as  would  render  him  irremovable 
therefrom. 

(c)  That  the  settlement  of  the  said  John 
Weald  is  such  settlement  as  he  had 
obtained  prior  to  his  said  marriage  with 
his  second  wife,  which  settlement  was  in  the 
respondents'  parish. 

12.  The  respondents  contend : 

(a)  That  the  inagistrate  decided  that  the 
sickness  of  the  said  John  Weald  would  pro- 
duce permanent  disability,  and  that  his 
decision  is  final  and  cannot  be  reviewed. 

(b)  That  upon  the  facts  the  magistrate 
rightly  decided  that  the  sickness  of  the  said 
John  Weald  would  produce  permanent  dis- 
ability. 

(c)  That  after  his  second  marriage  in 
1897  the  said  John  Weald  ceased  to  reside 
in  the  pari^  of  Bethnal  Green,  and  resided 
at  113,  King  Street^  in  the  parish  of  Great 
Yarmouth,  and  by  nis  residence  acquired  a 
settlement  in  such  last-mentione  1  parish  to 
which  he  is  removable. 

13.  The  questions  for  the  opinion  of  the 
court  are,  whether  the  said  order  of  removal 
is  good,  and  if  so,  whether  upon  the  facts 
above  stated  the  said  John  WcSsdd  is  settled 
in  the  parish  of  Great  Yarmouth,  in  the 
Great  Yarmouth  Union,  or  not 

14.  If  the  court  shall  be  of  opinion  that 
the  said  John  Weald  is  settled  in  the  parish 
of  Great  Yarmouth,  the  said  order  of  re- 
moval shall  be  confirmed,  but  otherwise  it 
is  to  be  quashed.  And  the  parties  to  this 
appeal  hereby  agree  that  judgment  in  con- 
formity with  the  decision  of  this  court  and 
for  such  costs  as  this  court  shall  adjudge 
herein,  and  for  the  costs  of  and  incidental 
to  the  said  appeal  to  quarter  sessions,  and 
entering  up  the  said  judgment,  may  be 
entered  at  the  quarter  sessions  for  the 
countv  of  London,  to  be  holden  next,  or 
next  but  one,  after  the  decision  of  the  court 
shall  have  been  given  according  to  the  pro- 
visions of  12  &  13  Vict  c.  45,  s.  11. 

Dated  this  I5th  day  of  April,  1907. 
(Signed) 
Callabd  and  Vuluamy,  Solicitors, 
25,  Golden  Square,  agents  for 
Frank  Burton,  solicitor.  Great  Yar- 
mouth, appellants'  solicitor. 
Georgb  a.  Double, 
91,  Fore  Street,  Cripple^te,  KC, 
respondente'  solicitor. 

The  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1676,  s.  34.  provides : 

"  Where  anv  person  shall  have  resided 
for  the  term  of  three  vears  in  any  parish,  in 
such  manner  and  under  such  circumstances 


MAGISTERIAL   CASES. 


Gbeat  Yarmouth  Union  v.  Bethnal 
Gkeen  Union. 

in  each  of  such  years,  as  would  in  accord- 
ance with  the  several  statutes  in  that 
behalf  render  him  irremovable,  he  shall  be 
deemed  to  be  settled  therein  until  he  shall 
acquire  a  settlement  in  some  other  parish 
by  a  like  residence  or  otherwise  :  Provided 
that  an  order  of  removal  in  respect  of  a 
settlement  acquired  under  this  section  shall 
not  be  made  upon  the  evidence  of  the 
person  to  be  removed,  without  such  corro- 
boration as  the  justices  or  court  think 
sufficient." 

Bawlinsoriy  K.C.  (W.  A.  Casson  with 
him),  for  the  appellants,  cited  H.  v.  iTw- 
toood  Overseers  {1867),  31  J.  P.  518 ;  L.  R. 
2  Q.  B.  457,  and  R.  v.  StepMsy  Union  (1884), 
49  J.  P.  164. 

W.  L.  L.  Bell  (MacTnorran,  K.C.,  with 
him),  for  the  respondents,  was  not  called  on. 

Alveestone,  L.C.J.— I  have  no  doubt 
what  our  decision  should  be  in  this  case. 
When  the  facts  are  stated  the  question  does 
not  admit  of  much  argument.  The  pauper 
was  a  railway  guard  travelling  backwards 
and  forwards  oetween  Great  Yarmouth 
and  London,  and  except  when  absent  in 
London  he  resided  with  his  wife  at  Great 
Yarmouth  in  a  house  of  which  he  became 
the  tenant,  but  when  in  London  he  regu- 
larly occupied,  as  lodger,  a  furnished  room 
which  he  rented  for  an  agreed  weekly  sum. 
He  slept  in  London  and  at  Great  Yarmouth 
on  alternate  days.  On  these  facts  it 
appears  to  me  that  he  resided  at  Yarmouth 
long  enough  to  bring  him  within  the  Act. 
Then  it  is  said  that  ne  is  registered  in  the 
railwajr  company's  book  as  having  his  resi- 
dence in  London,  and  though  that  mav  be 
a  fact  to  be  taken  into  consideration,  I  have 
come  to  the  conclusion  that  the  order  was 
right,  and  there  must  be  judgment  for  the 
respondents. 

Darling,  J. — I  am  of  the  same  opinion. 
The  pauper  became  tenant  of  the  house  in 
Great  Yarmouth,  and  that  is  exceedingly 
strong  evidence  of  an  intention  to  have  a 
permanent  residence  at  Great  Yarmouth. 

A.  T.  Lawrence,  J.— I  am  of  the  same 
opinion. 

Appeal  dtsmisied. 

Solicitors  for  the  appellants:  Callard 
and  Vulliamy,  for  F.  burton.  Great  Yar- 
mouth. 

Solicitor  for  the  respondents  :  G.  A. 
Double. 
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June  19,  1907. 

(Before  Alvbrstone,  L.C.J.,  Darling  and 
A.  T.  Lawrence,  JJ.) 

Rex  v.  Hutton  and  Watson  ;  Ex  parte 
Metropolitan  Water  Board. 

Water— Recovery  of  rate— Condition  pre- 
cedent—Cutting off  supply — Railways 
Clauses  Consolidation  Act,  1845  (8  & 
9  Vict.  c.  20),  s.  140— Waterworks 
Clauses  Act,  1847  (10  &  11  Vict.  c.  17), 
ss.  70, 74, 85— Waterworks  Clauses  Act, 
1863  (26  &  27  Vict.  c.  93),  s.  21. 

It  is  not  a  condition  precedent  to  the  re- 
covery of  toater  rate  that  the  water 
company  should  cut  off  the  supply  of 
toater. 


Rule  nisi  calling  on  A.  H.  Hutton,  Esq., 
one  of  the  magistrates  of  the  police  courts 
of  the  metropolis,  to  show  cause  why  he 
should  not  hear  and  determine  the  matter 
of  a  certain  information  preferred  on  behalf 
of  the  Metropolitan  Water  Board  against 
one  William  Watson,  claiming  certain  arrears 
of  water  rate  for  the  two  quarters  to  Lady 
Day,  1907. 

The  following  facts  were  stated  in  the 
magistrate's  affidavit : 

A  summons  was  issued  by  E.  Snow  Ford- 
ham,  Esq.,  one  of  the  magistrates  of  the 
police  courts  of  the  metropolis,  on  March 
11th,  1907,  on  complaint  made  by  the 
Metropolitan  Water  Board  against  William 
WatsQp,  to  recover  the  sum  of  19«.  2d,  due 
to  the  said  board  for  water  sunplied  to  the 
said  William  Watson  at  the  premises 
situate  at  389,  New  North  Road,  Islington. 

The  summons  came  in  the  first  instance 
before  the  said  E.  Snow  Fordham,  Esq.,  on 
March  18th,  1907,  and  was  by  him  a4Journed 
untD  April  15th,  1907,  on  which  date  it 
came  before  A.  H.  Hutton,  Esq.,  at  the 
North  London  Police  Court  The  proceed- 
ings were  taken  under  the  ^  Waterworks 
Clauses  Act,  1847,  ss.  74,  85,  incorporating 
s.  140  of  the  Railways  Clauses  Consolidation 
Act,  1845. 

On  the  case  being  called  the  defen- 
dant did  not  appear  personally,  or 
by  counsel  or  attorney,  but  the  water 
board   appeared    by    counsel,   and    called 
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Georee  Arthur  Rowe,  a  collector  of  the 
said  Doard,  who  proved  that  the  sum  of 
19s.  2d.  was  due  from  the  said  defendant  to 
the  said  water  board  for  the  two  quarters 
to  Lady  Day,  1907,  for  water  supplied,  and 
had  been  duly  demanded  ana  was  still 
unpaid,  but  that  the  water  had  not  been 
cut  off  from  the  defendant's  premises,  and 
was  still  being  supplied. 

The  magistrate,  being  of  opinion  that 
cutting  off  the  water  was  a  condition  prece- 
dent to  the  taking  of  any  proceedings  under 
the  Waterworks  Clauses  Act,  1847,  s.  74, 
dismissed  the  summons. 

The  Railways  Clauses  Consolidation  Act, 
1845,  8.  140,  provides : 

"In  all  cases  where  any  damages,  costs, 
or  expenses  are  by  this  or  the  special  Act. 
or  any  Act  incorporated  therewith  directed 
to  be  paid,  and  the  method  of  ascertaining 
the  amount  or  enforcing  the  payment 
thereof  is  not  provided  for,  such  amount,  in 
case  of  dispute,  shall  be  ascertained  and 
determined  by  two  justices  ;  and  if  the 
amount  so  ascertained  be  not  paid  by  the 
company  or  other  party  liable  to  pay  the 
same  within  seven  days  after  demand  the 
amount  may  be  recovered  by  distress  of  the 
goods  of  the  company  or  other  party  liable 
as  aforesaid  ;  and  the  justices  by  whom  the 
same  shall  have  been  ordered  to  be  paid,  or 
either  of  them,  or  any  other  justice  on 
application,  shall  issue  their  or  his  warrant 
accordingly.** 

The  Waterworks  Clauses  Act,  1847,  s.  70, 
provides : 

"  The  rates  shall  be  paid  in  advance  by 
equal  quarterly  payments,  in  England  or 
Ireland,  at  Christmas  Day,  Lady  Day,  Mid- 
summer Day,  and  Michaelmas  Day,  and  in 
Scotland  at  Martinmas,  Candlemas,  Whit- 
suntide, and  Lammas,  and  the  first  pay- 
ment shall  ^  be  made  at  the  time  when  tne 
pipe  by  which  the  water  is  supplied  is  made 
to  communicate  with  the  pipes  of  the 
undertakers,  or  at  the  time  when  the  agree- 
ment to  take  water  from  the  undertakers  is 
made." 

Section  74  provides:  "If  any  person 
supplied  with  water  by  the  undertakers,  or 
liable  as  herein  or  in  the  special  Act  pro- 
vided to  pay  the  water  rate,  neglect  to  pay 
such  water  rate  at  any  of  the  said  times  of 
payment  thereof  the  undertakers  majr  stop 
the  water  from  flowing  into  the  premises  in 
respect  of  which  such  rate  is  payable,  by 
cutting  off  the  pipe  to  .such  premises,  or  by 
such  means  as  the  undertakers  shall  think 
fit,  and  may  recover  the  rate  due  from  such 
person,  if  less  than  twenty  pounds,  with  the 
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expenses  of  cutting  off  the  water,  and  costs 
of  recovering  the  rata  in  the  same  manner 
as  any  damages  for  tne  recovery  of  which 
no  special  provision  is  made  are  recoverable 
by  tnis  or  the  special  Act ;  or  if  the  rate  so 
due  amount  to  twenty  pcmnds  or  upwards, 
the  undertakers  may  recover  the  same,  with 
the  expenses  of  cutting  off  the  water,  by 
action  m  any  court  of  competent  jurisdic- 
tion." 

Section  85  provides  :  "  If  the  waterworks 
be  in  England  or  Ireland,  the  clauses  of  the 
Railways  Clauses  Consolidation  Act,  1845, 
with  respect  to  the  recovery  of  damages  not 
specially  provided  for,  and  of  penalties, 
and  to  tne  determination  of  any  other 
matter  referred  to  justices,  shall  be  in- 
corporated with  this  and  the  special 
Act    .    .    ." 

The  Waterworks  Clauses  Act,  1863,  s.  21, 
provides : 

"  If  any  person  refuses  or  neglects  to  pay 
to  the  undertakers  any  rate  or  sum  due  to 
them  under  the  special  Act,  they  may 
recover  the  same,  with  costs,  in  any  court 
of  competent  jurisdiction  ;  .and  their  remedy 
under  the  present  section  shall  be  in  addi- 
tion to  their  other  remedies  for  the  recovery 
thereof.'* 

G,  Jones  showed  cause  on  behalf  of  Watson. 
— ^These  proceedings  were  taken  under  s.  74 
of  the  Waterworks  Clauses  Act,  1847.  That 
is  shown  by  the  magistrate's  afiidavit,  though 
no  Act  or  section  is  set  out  in  the  sum- 
mons. Under  that  section  cutting  off  the 
water  is  a  condition  precedent  to  taking 
proceedings.  If  the  water  board  had  taken 
proceedings  under  s.  21  of  the  Waterworks 
Clauses  Act,  1863,  the  magistrate  mijght 
have  been  entitled  to  make  the  order  with- 
out the  water  being  cut  off,  but  that  is  not 
the  section  under  which  the  proceedings 
were  taken. 

DanckuferiSy  K.C.,  and  S,  0,  Turner^  in 
support  of  the  rule,  were  not  called  on. 

Alverstone.  L.C.J.— In  this  case  I  am 
sure  there  has  been  a  misconception.  I  am 
satisfied  from  the  reported  cases  that  sum- 
monses for  water  rates  have  been  issued 
for  a  great  many  years.  The  power  to  do 
so  rests  upon  s.  140  of  the  Railways  Clauses 
Consolidation  Act,  1845,  by  which  the  pro- 
ceedings are  taken  before  justices ;  and 
the  Summary  Jurisdiction  Acts  have,  in 
more  than  one  case,  been  applied  to  sum- 
monses for  water  rates.  I  need  only  men- 
tion the  case  of  East  London  Waterworks 
Co,  V.  Charles  {1894\  58  J.  P.  764 ;  [1894] 
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Rex  V,  HuTTON  and  Watson  ;  Ex  parte 
Metropolitan  Water  Board. 

2  Q.  B.  730,  and  there  are  other  cases,  where 
the  power  to  issue  sammonses  has  been  held 
to  be  controlled  by  certain  conditions  which 
are  contained  in  the  Summary  Jurudiction 
Acts.  Section  74  of  the  Waterworks  Clauses 
Act,  1847,  gave  a  further  power  to  cut  off  the 
water,  and  allowed  the  expense  of  catting 
off  the  water  to  be  recovered  in  the  same 
way  as  the  water  rate,  thus  giving  the  water 
company  an  additional  power  in  that 
respect  It  is  really  almost  too  plain  for 
argument.  The  water  company  have  power 
under  s.  70  of  the  Waterworks  Clauses  Act, 
1847,  to  claim  the  water  rate  before  the 
water  has  been  supplied.  That  assumes 
that  the  man  who  has  paid  his  rates  will 
pet  the  water.  It  is  really  a  contradiction 
in  terms  to  say  that  they  cannot  summon  a 
man  for  water  rate  unless  they  have  cut  the 
water  off,  since  ex  hypothesi  they  can  sum- 
mon in  respect  of  a  payment  for  water  to  be 
supplied  in  the  future.  The  mistake  has 
arisen  from  confusing  the  two  remedies  of 
the  water  company.  If  this  summons  had 
claimed  the  expense  of  cutting  off  the  water, 
a  different  question  would  have  arisen. 
The  only  claim  in  the  summons  is  for 
19«.  2c?.  for  water  rate.  I  am  clearlv  of 
opinion  that  the  magistrate  ought  to  have 
entertained  this  case. 

Darling,  J. — I  am  of  the  same  opinion. 
It  seems  to  me  to  hold  otherwise  would  be 
to  hold  what  would  be  very  oppressive  to 
those  who  use  the  water,  and  it  would 
oblige  a  water  company  before  they  could 
recover  a  rate  to  stop  the  supply  of  water, 
and  this  might  lead  to  all  manner  of  in- 
sanitary trouble.  I  cannot  for  a  moment 
imagine  that  the  legislature  intended  any- 
thing of  the  sort,  nor  do  I  think  that  the 
words  used  by  the  statute  afford  any  ground 
for  so  thinking. 

A.  T.  Lawrence,  J.— I  agree. 

BtUe  absolute. 

Solicitor  against  the  rule:  Arthur  G, 
Lewis. 

Solicitor  in  support  of  the  rule :  Walter 
Moon. 
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June  13-16,  17, 1907. 

(Before  Alverstone,  L.C.J.,  Darling  and 
A.  T.  Lawrence,  JJ.) 

West  Ridino  op  Yorkshire  Rivers 
Board  v,  Tadcaster  Rural  District 
Council. 

Rivers  pollution— Tidal  waters— Vertical 
rise  and  fall— Local  Act— West  Riding 
of  Yorkshire  Rivers  Act,  1894  (57  <& 
68  Vict.  c.  clxvi.),  ss.  7  (I),  24. 

The  respondents  were  summoned  hy  ike 
appellants  for  unlawfully  causing  to 
JUm  into  the  river  Wharf e  liquid  sew- 
age ^natter  contrary  to  s.7  of  the  West 
Aiding  of  Yorkshire  Rivers  Act^  1894. 
The  respondent  relied  upon  s,  24  of  the 
same  Act,  which  provides  that  nothing 
in  the  Act  shall  apply  to  any  tidal 
waters  which  have  not  Seen  determined 
by  the  Local  Government  Board  to  be  a 
stream  in  accordance  with  s.  20  of  the 
Rivers  Pollution  Prevention  Act^  1876. 

Held,  that  in  construing  the  expression 
"  tidal  tvaters "  it  is  necessary  to  take 
into  account  not  merely  the  horizontcU 
ebb  and  flow  but  also  the  vertical  rise 
and  fall  so  far  as  the  same  are  un- 
affected by  windy  whether  or  not  the  rise 
is  caused  by  the  tide  properly  so  called 
or  is  occasioned  by  uniter  being  arrested 
by  the  tide  on  its  toay  to  the  sea. 

Appeal  under  s.  14  (2)  of  the  West  Riding 
of  Yorkshire  Rivers  Ac^  1894,  from  an 
order  of  the  quarter  sessions  for  the  West 
Riding  of  Yorkshire  allowing  the  appeal  of 
the  respondents,  the  Tadcaster  Rural  District 
Council,  from  an  order  of  the  court  of 
summary  Jurisdiction  sitting  at  Tadcaster, 
given  on  October  22nd,  1906,  in  the  matter 
of  an  information  by  the  appellants,  the 
West  Riding  of  Yorkshire  Rivers  Board, 
under  the  said  Act  against  the  respondents, 
for  that  the  respondents  did  on  May  18th, 
1906,  at  the  parish  of  Oxton,  unlawfully 
cause  to  fall  and  flow  into  a  certain  river 
within  the  jurisdiction  of  the  appellants, 
called  the  Wharfe,  liquid  sewage  matter 
contrary  to  s.  7  of  the  above-mentioned 
Act  by  which  order  the  court  of  summary 
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jurisdiction  acfjudged  that  the  respondents 
nad  committed  the  said  offence  and  should 
abstain  thenceforth  from  the  commission  of 
the  same. 

The  order  of  the  court  of  summary 
jurisdiction  was  subject  to  the  following 
condition,  namely,  that  it  be  suspended  for 
six  months  to  enable  the  Tadcaster  Rural 
District  Council  to  execute  such  works  and 
do  such  acts  as  were  necessary  to  prevent 
the  commission  of  the  offence. 

As  the  chief  point  on  which  a  decision 
was  desired  was  the  question  whether  or 
not  the  river  was  tidal,  it  was  admitted  at 
Quarter  sessions  by  the  present  respondents 
that  on  May  18th,  1906,  they  caused  to  fall 
or  flow  into  the  river  Wnarfe  liquid  sewage 
matter. 

Evidence  was  called  at  quarter  sessions  by 
the  present  respondents  to  show  that  the 
river  Wharfe  was  tidal  at  the  place  in 
question.  The  evidence  is  more  fully 
referred  to  in  the  judgments. 

Quarter  sessions  were  of  opinion  that  the 
river  was  tidal  within  the  meaning  of  the 
Act  at  that  particular  place,  and  tJiey  there- 
fore allowed  the  appeal. 

The  grounds  of  the  present  appeal  were 
as  follows : 

1.  That  quarter  sessions  were  wrong  in 
law  in  holding  that  the  river  Wharfe  was 
tidal  at  the  parish  of  Oxton. 

2.  That  there  was  no  evidence  or  no 
sufficient  evidence  that  the  river  Wharfe 
was  tidal  at  the  parish  of  Oxton. 

3.  That  the  finding  of  (quarter  sessions 
that  the  river  Wharfe  was  tidal  at  the  parish 
of  Oxton  was  against  the  weight  of  the 
evidence. 

The  West  Riding  of  Yorkshire  Rivers  Act, 
1894,  8«  7  (1)  provides :  "Every  person  who 
causes  to  tail  or  flow  or  knowingly  permits 
to  fall  or  flow  or  to  be  carried  into  any  river 
or  stream  within  the  jurisdiction  of  the 
{livers  Board  an^  liquid  sewage  matter  shall 
(subject  as  in  this  Act  mentioned)  be  deemed 
to  have  committed  an  offence  against  this 
Act." 

Section  24  provides :  "  Nothing  in  this 
Act  shall  apply  to  any  tidal  waters  which 
have  not  been  determined  by  the  Looid 
Government  Board  to  be  a  stream  in 
accordance  with  s.  20  of  the  Rivers  Pollution 
Prevention  Act,  1876." 

Danekwerts,  K.C.  (T.  E,  Ellison  with  himX 
for  the  appellants.  — -  The  words  "  tidal 
waters"  mean  "waters  subject  to  tides"  in 
the  sense  of  being  moved  by  the  tide.  The 
water  is  not  tidal  merely  because  it  is 
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dammed  back.  Tidal  waters  onlv  extend  as 
far  as  the  sea  ebbs  and  flows.  Tnere  is  no 
evidence  of  any  horizontal  flow*  at  ordinary 
tides.  There  is  a  material  difference 
between  tidal  waters  properly  so  callecL 
whc^re  the  tide  is  caused  by  the  sun  and 
moon,  and  the  damming  up  of  the  water  of 
a  river  by  the  tide.  [He  cited  Hale,  De 
Jure  Maris,  Pars  Prima,  ch.  4  (Hargraves 
Law  Tracts) :  Beece  v.  MUler{188g\  47  J.  P. 
37  ;  8  Q.  B.  D.  626  ;  AtL-Gen.  v.  Chambers 
(1854),  1»  J.  P.  583 ;  Bann  Fishery  Case, 
Davis,  149  ;  Hargreaves  v.  Diddams  (1875), 
40  J.  P.  167  ;  L.  R.  10  Q.  B.  582 ; 
Murphy  v.  Ryan  (1868),  2  Ir.  C.  L.  R  143  ; 
Calcrqft  v.  Quest  (1897),  reported  in  Moore 
on  Fisheries,  p.  102 ;  £.  v.  Smith  (1780), 
2  Doug.  441.J 

Tindal  Atkinson,  K.C.  (J.  A.  Compston 
with  him),  for  the  respondents,  was  not 
called  on. 

Alvebstone,  L.C.J.— This  case  raises  a 
question  of  very  great  importance  and  of 
verv  great  difficultv,  and  one  cannot  help 
wishing,  so  far  as  tne  questions  of  fact  are 
concerned,  that  a  great  deal  more  evidence 
had  been  given  than  has  been  given  in  this 
case.  The  question  arises  upon  a  summons 
taken  out  by  the  West  Riding  of  Yorkshire 
Rivers  Board  a^inst  the  respondents  for 
sending  sewage  into  the  river  Wharfe.  By 
s.  24  of  the  West  Riding  of  Yorkshire 
Rivers  Act,  1894.  it  is  enacted  that  "nothing 
in  this  Act  shall  apply  to  any  tidal  waters 
which  have  not  been  determined  by  the 
Local  Government  Board  to  be  a  stream  in 
accordance  with  section  20of  the^vers  Pollu- 
tion Prevention  Act,  1876,"  and  s.  20  of  the 
Rivers  Pollution  Prevention  Act,  1876,  says 
that  "'stream'  includes  the  sea  to  such 
extent,  and  tidal  waters  to  such  point,  as 
may,  after  local   inquiry  and  on  sanitary 

Sounds,  be  determined  by  the  Local 
overnment  Board,  by  order  published  in 
the  London  Gazette.'^  Neither  of  those 
sections  affords  us  any  direct  light  upon 
the  question  before  us.  I  think,  however, 
that  some  indirect  light  is  thrown 
upon  the  matter  by  the  consideration 
that  the  Local  Government  Board  may 
on  sanitary  grounds  declare  sea  or  un- 
doubted tidal  waters  to  be  streams.  I 
think  that  that,  if  it  has  any  bearing  at  all 
on  the  case,  would  rather  go  to  show  that 
the  expression  "  tidal  waters  "  is  not  to  be 
confined  to  those  waters  where  there  is  a 
horizontal  ebb  and  flow  only,  but  also  might 
include  the  cases  in  which  there  is  only  a 
vertical  rise  and  fall,  because  tn  the  sea  the 
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rise  is  vertical.  In  ordioary  tidal  waters 
the  rise  is  certainly  vertioU,  thoogh,  of 
coarse,  there  is  as  a  rule  an  accompanying 
horizontal  flow,  due  to  the  fact  that  when 
the  water  rises,  it  flows  (to  use  a  common 
expression)  over  the  edge,  that  is  to  say,  it 
flows  up  laterally  or  horizontally.  Now  it 
is  obvious  from  a  consideration  of  the  plans 
that  have  been  nut  in,  and  of  all  the  evi- 
dence that  has  been  read  to  us,  that  the 
point  of  the  storm-water  overflow  was  very 
near  the  line  at  which  the  horizontal  flow 
ceased.  The  summons,  as  I  understand, 
was  issued  against  the  respondents,  not 
because  they  were  improperly  discharging 
sewage  water  at  the  effluent  outfall,  but 
because  on  some  occasions  crude  sewage,  as 
I  gather,  came  out  at  the  storm- water  over- 
flow, which  is  some  600  yards  higher  up. 
There  is  evidence — I  say  no  more  than  that 
at  present--that  at  some  time  or  other  the 
tide  went  up  as  high  as  Tadcaster.  That  is 
an  opinion  formed  by  one  of  the  expert 
witnesses.  It  may  not  be  the  condition  of 
things  now.  I  only  refer  to  it  as  having 
been  one  of  the  matters  which  was  before 
the  court.  My  own  view  is  that  Mr.  Danch- 
werts  is  right  in  saying  that  in  all  proba- 
bility there  is  not  much  appreciable  hori- 
zontal flow  at  any  point  as  high  as  the 
sewage  outfall  He  nas  asked  us  to  i)ay 
attention  to  the  fact  that  the  highest  point 
to  which  ordinary  tides  flow  is  put  on  the 
ordnance  map  as  considerablv  lower  down 
and  below  Ulleskelf  Bridge,  but  though  I 
quite  agree  that  the  ordnance  maps  are  to 
be  regarded  to  a  certain  extent,  I  should 
certainly  not  be  justified  in  accepting  as 
evidence  a  statement  of  that  kina  on  the 
ordnance  ma[>  without  knowing  by  whom 
and  in  what  circumstances  it  was  made,  and 
without  having  some  evidence  as  to  its 
accuracy,  es^iall^  in  face  of  the  evidence 
in  this  case  in  which  the  witnesses  for  the 
West  Riding  of  Yorkshire  Rivers  Board 
certainly  admit  the  existence  of  a  flow  above 
the  railway  bridge  at  Ulleskelf,  and  there- 
fore do  not  agree  with  the  statement  on  the 
ordnance  map.  Therefore  that  statement 
is  only  a  circumstance  that  hajs  to  be  taken 
into  consideration.  Now,  what  the  ma^gis- 
trates  said  in  their  judgment  was :  "  The 
bench  are  of  opinion  that  in  this  case  the 
river  is  tidal  within  the  meaning  of  the  Act 
at  this  particular  point."  I  asked  whether 
or  not  they  were  addressed  by  Mr.  Coinp- 
ston,  who  appeared  for  the  local  authority, 
upon  the  question  of  rise  and  fall,  and  I 
understand  that  he  was  content  to  argue 
the  case  before  the  magistrates  upon  the  ebb 
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and  flow  theory,  or,  in  other  words,  that  he 
addressed  the  magistrates  solely  upon  the 
point  that  there  was  substantial  evidence  of 
there  being  an  ebb  and  flow  of  the  tide  at 
this  particular  point.  If  that  be  so,  then  in 
the  absence  of  any  other  statement  by  the 
magistrates  we  must  take  it  that  they 
decided  that  point  in  Mr.  Gompston's  favour. 
I  therefore  propose,  in  a  very  few  words,  to 
deal  with  the  case  from  that  point  of  view, 
and  shall  afterwards  deal  with  the  point 
upon  which  Mr.  DanchwerU  has  addressed  us 
at  considerable  length,  namely,  whether  the 
expression  ^  tidal  waters  "  may  not  include 
an  area  where  the  horizontal  upward  flow 
cannot  be  traced  on  the  surface  of  the  water, 
but  where  there  is  a  regular  indication  of 
the  rise  and  fall  of  tides  which  are  unaffected 
by  wind,  and  which  are  not  extremely  high 
tides  at  a  distance  higher  up  the  river. 
Now,  upon  the  issue  which  went  to  the 
magistrates,  as  I  have  pointed  out  all  I  can 
say  is  that  there  certainly  was  evidence,  and 
I  think  strong  evidence,  on  which  they  were 
entitled  to  come  to  the  conclusion  that 
there  is  an  ebb  and  flow  of  the  tide  at  this 
particular  point.  It  is  to  be  found  in  the 
evidence  of  Mr.  Wood  and  Mr.  Bromet  and 
Mr.  Wheeler.  I  do  not  wish  to  read  the 
passages  at  length,  I  only  indicate  them, 
Decause  if  this  case  goes  further  the  evi- 
dence will  have  to  be  examined  in  the  same 
way  as  I  have  examined  it.  Mr.  Wood 
speaks  directly  to  the  synchronising  of  the 
nse  and  fall  of  the  water  at  all  tides,  neap 
tides,  medium  tides,  and  spring  tides.  That 
is  only  one  fact  of  the  case.  It  does  not,  of 
course,  show  that  the  rise  and  fall  of  the 
water  showed  a  horizontal  flow,  but  it  is 
one  of  the  steps  which  goes  to  show  that 
there  may  be  a  horizontal  flow.  Then  Mr. 
Bromet,  having  spoken  of  a  prior  independent 
investigation  for  another  purpose,  states  his 
view  that  the  river  is  tidal  above  Tad- 
caster, and  he  also  speaks  as  to  the  general 
effects  of  there  being  a  flow  up  the  river  near 
the  sewage  works.  I  think  it  is  highly 
probable  that  the  actual  flow  up  the  nver 
may  be  largely  affected  by  what  is  happening 
up  above.  If  it  be  true  that  the  turbines 
at  times  lower  the  level  of  the  river  so  that 
no  water  comes  over  the  weir,  then  there 
would  be,  as  Mr.  DanehwerU  most  properly 
pointed  out.  a  body  of  water  coming  down 
which  would  interfere  with  the  natural 
action  of  the  water,  and  which  might  in 
effect  stop  the  horizontal  upward  flow  at  a 
lower  point  down  the  river.  I  am  by  no 
means  prepared  to  say  that  such  action, 
arising  from  new  causes,  would  be  in  any 
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way  conclusive  to  show  that  the  waters 
were  not  tidal  waters.  It  may  be  that  the 
effect  of  the  water  beinff  dammed  up  by  the 
action  of  the  flood  tidfe  when  there  is  a 
larger  volume  of  water  coming  down  in  con- 
sequence of  the  working  of  the  turbines, 
would  be  that  the  horizontal  flow  would  be 
checked,  and  would  cease  at  a  point  lower 
down  the  river.  That  does  not  seem  to  me 
by  any  meaas  to  show  that  the  basin  of 
water  which  is  entered  by  the  tide  coming 
upwards,  and  by  the  water  coming  down 
from  the  turbines  would  not  be  tidal  water. 
Of  course  as  long  as  the  turbines  do  not 
draw  the  water  below  the  weir,  or  as  long 
as  there  is  water  coming  over  the  weir,  it 
makes  no  difference  at  all ;  it  all  comes  back 
to  the  same  tail— if  I  may  use  the  expres- 
sion—the tail  of  the  tarbines  and  the  river 
below  the  weir.  Then  comes  Mr.  Wheelei^s 
evidence,  which  made  a  very  considerable 
impression  upon  me  when  it  was  read, 
because  it  seemed  to  me  to  be  the  evi- 
dence of  a  man  who  thoroughly  under- 
stood his  subject.  Mr.  Wheeler  has  given 
reasons  which,  to  my  mind,  certainly  may 
have  been  thought  bv  the  bench  effectively 
to  support,  and  which  do  certainly  suppjort, 
the  tneorv  that  there  was  most  unquestion- 
ably tidal  action  at  this  point  up  and  down 
in  a  vertical  direction  at  all  tides — it  may 
be  a  matter  only  of  inches  at  dead  neaps,  it 
may  be  over  two  feet  at  springs— but  the 
importance  of  it  is  that  it  is  evidence  which 
was  thought  by  the  justices  conclusively  to 
establish  that  there  was  always  up  and 
down  action  at  this  point  s^Tichronising 
with,  not  the  time  of  the  high  tide  at  Hull, 
or  the  number  of  feet  at  high  tide  at  Hull, 
but  synchronising  with  high  tide,  having 
regard  to  the  length  of  time  which  would 
elapse  before  high  tide  would  occur  higher 
ui)  the  river,  of  course  influenced,  as  Mr. 
Danckwerts  most  properly  put  it,  by  the 
amount  of  water  coming  down,  and  by  the 
direction  in  which  the  i^dnd  was  blowing. 
Then  in  support  of  that  he  gives  an  opinion 
founded  on  the  observations  he  had  made, 
that  the  water  was  tidal  at  this  point. 
Then  Mr.  Wood's  diagrams  show  unques- 
tionably a  rise  at  the  ofeep  neaps  and  at  the 
medium  tides.  I  wish  to  say,  speaking  for 
myself,  and  not  professing  m  the  least  to 
have  scientific  or  techni<»d  knowledge  in 
the  matter,  that  I  have  had  the  greatest 
difiiculty  in  understanding  how  there  can 
be  a  reffular  rise  at  hi^h  tide  unless  there  is 
water  flowing  up.  It  is  said  that  it  may  be 
partly  due  to  the  damming  up  of  the  water 
coming  down  ;  but  unless  tnere  is  some 
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water  flowing  up  which  could  go  higher 
but  for  the  water  coming  down,  I  do  not 
understand  how  it  can  be  suggested  that 
there  is  no  horizontal  flow  up,  because 
it  cannot  be  traced,  when  it  is  found — 
as  I  assume  for  this  purpose  it  is  found- 
that  there  is  a  regular  rise  and  fall  which 
corresponds  with  the  higher  tides  lower 
down  the  river.  Now  we  have  been  pressed 
to  say  that  the  diagrams  which  have  been 
put  in  evidence  on  behalf  of  the  appellants 
are  such  that  one  ought  not  to  aaopt  this 
theory.  Those  diagrams,  to  my  mind,  fail 
in  very  material  particulars.  Thev  only 
show  a  comparison  Detween  absolute  heights 
at  given  hign  tides.  They  do  not  assist  us 
from  the  point  of  view  of  correspondence ; 
that  is  to  say,  a  number  of  hi^n  tides  at 
Hull  and  a  number  of  high  tides  at  the 
sewage  works  do  not  enable  you  to  draw 
any  conclusion  unless  you  know  what  has 
been  happening  at  the  sewage  works  before 
and  after  the  time  of  hign  tide,  namely 
whether  there  has  been  at  the  sewage  works 
a  rise  which  corresponds  with  the  high  tide 
lower  down  the  river,  corrected,  of  course, 
by  the  distance  up  tne  river  and  by  any 
other  outside  influence.  Therefore  the 
diagrams,  to  enable  any  inference  to  be 
drawn  from  them,  must,  in  my  opinion,  be 
diagrams  of  the  character  of  those  put  in  by 
Mr.  Wood,  which  showed  what  was  happen- 
ing before  and  after  high  tide.  Now  it  is 
perfectly  true,  as  Mr.  DanckwerU  has  said, 
that  this  question  may  be  affected  very 
much  by  the  water  coming  down  the  river.  1 
greatly  regret  that  there  was  no  evidence  of 
levels  taken.  Of  course  we  cannot  deal  with 
that  matter,  but  there  is  nothing  to  show 
what  is  the  level  above  ordnance  datum  of 
the  bed  of  the  river  at  this  point  It  is 
admitted  that  there  is  a  tide  up  to  Nabum 
on  the  other  branch  of  the  Ous^  and  it 
seems  to  me  to  be  very  difficult,  unless  you 
know  what  the  actual  levels  were,  to  say 
where  the  tides  unaffected  by  wind  and 
unaffected  by  storm  water  would  flow.  For 
these  reasons  I  certainly  come  to  the  con- 
clusion on  the  question  of  fact  found  by 
the  justices,  that  there  was  very  strong 
evidence  before  them,  and  I  am  quite 
unable  to  reverse  their  finding  on  the  ques- 
tion of  the  absence  or  presence  of  horizontal 
flow  upwards  at  the  sewage  works.  Now 
that  would  be  sufficient  to  dispose  of  the 
case,  but  having  regard  to  the  very  learned 
argument  of  Mr.  Danckwerts^  I  think  I 
ought  to  say  a  word  or  two  upon  the  other 
pomt.  He  has  asked  us  to  say  that  for  the 
purpose  of  this  Act  tidal  waters  only  include 
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those  waters  in  which  a  horizontal  flow  can 
be  observed  or  proved  to  exist.     Now  I 
think  that  that  would  be  narrowing  what 
has  been  the  general  understanding  as  to 
the  meaning  of  the  expression.   TidaY basins 
vary  in  character  in  an  extraordinarv  way. 
Some  have  a  great  rise  and  fall,  as  in  ue  case 
of  the  Severn  and  the  Wye ;  others  have  a 
very  flat  bed,  or  a  more  gradual  incline,  as 
the  Thames  and  many  other  rivers.    We  all 
know  from  history  that  the  tide  in  the  Thames 
formerly  went  very  much  higher  than  it 
does  at  the  present  time,  and  that  it  has 
been  altered  by  the  various  locks  that  have 
been  put  on  the  river,  and  I  have  no  doubt, 
if  we  were  to  examine  the  rivers  in   the 
different  parts  of  Enj^land,  we  should  find 
that  what  happens  m  tidal  basins,  which 
vary  in  a  remarkable  way  and  in  a  remark- 
able degree,  is  due  to  the  flow  of  water  from 
above,  to  the  general  shape  of  the  river,  and 
particularlv  to  the  steepness  of  the  gradient 
up  which  the  water  has  to  go.    Also  I  do 
not  wish  to  overlook  the  fact  that  this  Act 
contemplates  the  Local  Government  Board 
dealing  with  waters  which  are  undoubtedly 
tidal  waters,  such  as  the  sea  and  the  basins 
where  there  can  be  no  dispute  about  it.  Now 
in  these  circumstances  ought  we  to  say,  for 
the  guidance  of  people  who  will  have  to 
deal  with  these  cases  in  future,  that  unless 
the  tribunal  of  fact  is  satisfied  that  there  is 
a  horizontal  flow  up,  the  waters  are  not 
tidal?    The  authorities  are  very  few,  but 
they  seem  to  me  to  have  laid  down  a  pretty 
clear  principle.     The  first  authority  that 
helps  me  is  the  statement  made  by  Grove, 
J.,  m  Beece  v.  Miller^  supra.    He  was,  as 
we   all   know,  one  of   tne  most   learned 
scientists  who  ever  sat  on  the  bench,  and  he 
retained  his  scientific  knowledge  untD  the 
very  end   of  his   days.     In  tnis  case  he 
decided  that  the  water  could  not  be  regarded 
as  tidal  because  it  was  only  at   extreme 
spring  tides  that  the  waters  were  affected. 
He  stated  the  proposition  in   this   way: 
"  The  evidence  as  to  the  character  of  the 
river  Wye  at  the  spot  in  question  was  that 
the  water  was  not  salt  there,  and  that  at 
ordinary  tides  it   waa  unaffected  by   any 
tidal  influence,  but  that  upon  the  occasion 
of  very  high  tides  the  rising  of  the  salt 
water  m  the  lower  parts  of  the  river  dammed 
back  the  fresh  water,  and  caused  it  to  rise 
and  fall  with  the  flow  and  ebb  of  the  tide." 
Now  I  need  not  point  out  that  if  he  was 
dealing  with  the  general  proposition,  he 
stated  it  in  a  way  which  would  exclude  Mr. 
Dcmckioert^   contention,  because   he   was 
pointing  out  that  it  was  only  on  the  occasion 


71  J.  P.  429. 

of  very  high  tides  that  that  effect  would  be 
produced;   and  further  on  he  says:    "In 
order  that  the  river  may  be  tidal  at  the  spot 
in  question  it  may  not  be  necessary  that  the 
water  should  be  salt,  but  it  seems  to  me  that 
the  spot  must  be  one  where  the  tide  in  the 
ordinary  and  regular  course  of  things  flows 
and  reffows.    There  is  no  case  which  shows 
that,  because  at  exceptionally  hiffh  tides 
some  portion  of  the  river  is  dammed  up  and 
prevented  from  flowing  down  and  so  rises 
and  falls  with  the  tide,  that  portion  of  the 
river  can  be  called   tidal."    Now  nobody 
can  read  that  language  without  coming  to 
the  conclusion  that  Grove,  J.,  thought  that 
if  at  ordinary  tides  the  water  rose  and  fell 
with  the  ebb  and  flow  of  the  tide,  it  was 
tidal  water.    Therefore,  so  far  as  it  is  any 
^uide,  that  is  an  authority  which  certainly 
by  implication  negatives  the  view  which 
Mr.  DanchioerU  has  pressed  us  to   take. 
Then  I  come  to  the  judgment,  which  is  a 
ver^r  learned  judgment,  of  Henn  Collins, 
J.,  in  Calcraft  v.  Guest^  reported  in  Mr. 
Moore's  book.    I  do  not,  of  course,  accept 
anything  that  Mr.  Moore  has  based  upon  it 
(because,  fortunately,  Mr.  Moore  is  still  with 
us),  beyond  saying  this^  that  Mr.  Moore  has 
great  knowlediy^  of  this  matter  and  would 
be  likely  to  point  out  anything  that  might 
be  wrong.    Now  Henn  Collins.  J.,  in  his 
judgment,  says  this :  "  I  accept  tne  view  of 
the  law  Mr.  Channell  put  before  me,  that 
what  we  have  got  to  look  at  is  the  rise  and 
fall  of  the  tide  on  ordinary  tides  ;  and  if 
we  come  within  the  ambit  of  that  rise  and 
fall  on  ordinary  tides  we  come  within  the 
probable  limit  of  a  ^ant  from  the  Crown  in 
a  public  navigable  nver.    As  I  pointed  out 
if  you  look  to  the  reason  and  principle  of 
the  matter,  a  public  navigable  river  is  really 
looked  upon  as  a  branch  of  the  sea ;  the  sea 
flows  up  along  the  sand,  it  does  not  flow  in 
one  continuous  direction  up  stream,  and 
what  we  have  to  look  to  is  the  rise  and  fall 
in  the  basin  that  contains   the  water   in 
question.    That  basin  no  doubt  is  narrow, 
and  gets  narrower  as  you  go  up  a  navigable 
river,  but  still  you  have  the  same  pheno- 
mena in  that  altered  basin  that  jrou  have 
in  the  sea.    You  have  the  water  rising  up 
the  banks  which  contain  the  water,  and 
when  you  have  got  that  rise  and  fall  dis- 
tinctly marked,  due  to  the  action  of  the  tide. 
I  think  you  are  within  the  area  of  the  tidal 
influence,  within  the  meaning  of  the  cases 
which  have  been  Quoted."    Now  Mr.  Dcmck- 
werts  criticised  that,  as  he  criticised    the 
language  of  Grove,  J.,  by  saying  that  there 
the  learned  judge  departed  from  the  question 
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of  ebb  and  flow,  and  spoke  of  "  tidal  influ- 
ence." That  is  perfectly  true.  It  seeins  to 
me  quite  clear  that  Henn  Collins,  J.,  in 
this  case  meant  that  if  you  get  a  regular 
rise  and  fall  on  ordinary  medium  tides 
unaffected  by  winds,  then  you  get  tidal 
waters.  Then  I  only  read  Mr.  Moore's 
criticism,  not  for  the  purpose  of  citing  it  as 
an  opinion,  but  as  showing  that  he  took  the 
same  view  of  that  judgment  as  I  do.  In 
this  case  he  says  '*the  i)ointat  issue  is 
clearly  decided  on  the  principle  that  the 
limit  of  tidality  is  to  be  measured  bv  the 
fluctuation  of  the  water  in  its  rise  and  fall 
at  ordinarjr  tides  up  and  down  the  banks." 
Therefore  it  seems  to  me  that  the  justices 
would  be  wrong  if  in  any  future  case  they 
were  to  decide  a  similar  point  solely  on  the 

found  that  there  was  no  horizontal  flow, 
should  not  have  thought  it  right  to  make 
these  observations,  which  are  possibly  not 
necessary  for  the  decision  of  this  case,  but 
we  were  asked  to  say  that  there  was 
no  evidence  of  the  water  being  tidal, 
because,  as  Mr.  Dcmckwerts  contended, 
there  was  no  sufficient  evidence  of 
horizontal  flow.  I  therefore  think  that  if 
the  narrow  test  is  to  be  applied,  as  it 
appears  to  have  been  from  the  way  in  which 
the  case  was  argued,  we  cannot  reverse  this 
decision,  and  for  the  reasons  I  have  given 
I  think  we  cannot  go  as  far  as  Mr.  Danck- 
werts  asks  to  ^o  and  say  that  for  the  pur- 
pose of  construing  this  Act,  the  onl^  waters 
which  can  be  tidal  waters  are  those  m  which 
there  is  a  horizontal  flow  of  water.  For 
these  reasons  I  think  the  appeal  fails,  and 
must  be  dismissed. 

Darling,  J.  -^I  am  of  the  same  opinion. 
The  question  arises  as  to  what  is  meant  hy 
the  words  "tidal  waters"  as  used  in  this 
Act  concerning  the  pollution  of  rivers.  The 
question  is  not  what  is  the  tide,  but  what 
are  tidal  waters,  and  I  have  come  to  the 
conclusion,  after  hearing  Mr.  Danckwertt^ 
argument,  and  reading  the  cases  which  my 
lord  has  referred  to,  and  which,  because  he 
has  referred  to  them,  I  will  not  quote 
exsu^tly,  that  tidal  waters  must  be  those 
which  rise  and  fall,  not  because  thev  have 
come  up  from  the  sea  or  estuarv  and  must 
flow  down  again,  but  because  when  flowing 
down  from  their  source  towards  the  sea 
thev  are  arrested  in  their  course  and  com- 
pelled to  rise  by  the  action  of  the  tide  pro- 
perljT  so  called,  and  fall  when  that  pressure 
IS  withdrawn.  I  do  not  think  it  necessary 
to  inquire  whether  the  pressure  applied  to 
these  waters  is  vertical  or  horizontal  pres- 
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sure.  I  do  not  think  myself  that  one  can 
say  what  it  is.  It  seems  very  difficult  to 
say  of  water  flowing  up  that  it  could  pro- 
duce purely  vertical  pressure,  as  though 
water  coming  down  was  pressing  a^inst  a 
dam.  One  would  be  inclined  to  think  that 
the  water  cominff  up  must  get  underneath 
the  water  which  is  raised,  but  I  do  not 
think  it  necessary  to  inquire  how  in  fact  it 
is  done.  I  come  to  the  conclusion  that 
tidal  waters  include  those  which  I  have 
indicated  in  words  which  I  have  caref  nllj 
chosen.  I  think  that  this  construction  is 
rendered  probable  by  the  power  given  to 
the  Local  Government  Board  in  s.  20  (the 
definition  section)  of  the  Rivers  Pollution 
Prevention  Act,  1876,  to  declare  tidal 
waters,  and  even  portions  of  the  sea  itself,  to 
be  a  stream  within  the  meaning  of  the 
Rivers  Pollution  Prevention  Act.  The  river 
Wharfe  at  the  point  in  question  may  be 
declared  by  the  Local  Government  Board 
to  be  a  stream,  even  if  it  is  tidal  water  in 
the  sense  in  which  Mr.  DanekuferU  under- 
stands those  words.  This  argument  appears 
to  my  mind  to  be  rather  an  academic  one, 
because  if  we  were  to  decide  that  these  are 
not  tidal  waters  then  the  respondents  must 
not  cause  the  li<}uid  sewa^  matter  to  flow 
into  them,  and  if  we  decide  that  they  are, 
then  the  Local  Government  Board  can 
declare  that  they  are  a  stream,  and  forbid 
the  liquid  sewage  matter  to  be  allowed  to 
flow  into  them.  If  it  is  necessary  to  found 
m^  opinion  on  any  of  the  evidence  given  in 
this  case,  the  evidence  of  Mr.  Wheeler 
appears  to  me  to  be  very  cogent,  and  had, 
I  have  no  doubt,  creat  effect  on  the  magis< 
trates  who  gave  the  decision.  The  follow- 
ing is  the  passage  to  which  I  refer :  '*  Q.  But 
I  am  putting  to  you  that  the  water  of  a 
stream  may  be  dammed  back  by  Uie  rising 
of  the  tide;,  and  consequently  rises  at  a  place 
that  the  tide  never  reaches  1 — A.  Yes,  but 
if  it  dams  back  the  tide  must  be  there. 
The  actual  tide,  if  I  may  explain.— Q.  ([The 
Chairman).  We  should  like  to  have  irom 
}rou  exactly  what,  in  vour  opinion,  a  tide 
IS  ?~A.  [Now  he  is  telling  you  what  a  tide 
is,  not  what  tidal  waters  are,  but  what  a 
tide  is.]  The  actual  salt  water  that  comes 
into  the  Humber  passes  up  the  Hurober, 
but  that  actual  water,  those  particles  of 
water  that  come  in  there,  which  are  salt, 
come  underneath  the  fresh  water,  and  raise 
the  fresh  water,  and  they  do  not  get  much 
beyond  New  Holland,  which  is  twenty 
miles.  Beyond  that  it  is  damming  back. — 
Q.  The  salt  water  drives  the  fresh  water 
up,    and,  therefore,   you   call   that  tide. 
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althoagh  it  is  really  not  part  of  a  sea  ^ 
A.  That  is  so.  The  actual  salt  water  that 
comes  in  from  the  North  Sea  gets  up  to 
HuU,  and  then  it  diminishes.  When  you 
get  to  Goole  you  get  no  salt  in  the  river  at 
all ;  it  is  simply  fresh  water  dammed  back. 
— Q.  Simply  fresh  water  pushed  back  by 
the  propelling  force  of  the  sea  coming  in  ?— 
A.  Yes. — O.  And  therefore  you  call  it  tidal 
although  there  is  no  salt  water  1— A.  The 
tide  goes  on,  you  see,  up  to  Nabum, 
which  is  about  seventy-six  miles  from  the 
North  Sea,  and  it  is  some  distance  from 
Tadcaster.  There  is  a  tide  of  ten  feet  at 
Naburn.  and  nobody  suggests  that  there  is 
no  tidal  river  there.— -Q.  (Mr.  Ellison).  I 
am  not  suggesting  that  it  is  necessary  to 
have  salt  water.  There  is  no  doubt  about 
that.  In  Naburn  there  is  no  salt  water, 
and  there  is  no  salt  water  here  ?— A.  No.— 

S.  But  the  point  I  am  putting  to  you  is 
is  :  It  is  perfectly  true  that  you  may  have 
the  tide  coming  up,  and  that  may  push  up 
the  river,  so  as  to  create  a  flow  of  fresn 
water,  and  that  you  call  a  tide  also — that 
is  so  t— A.  Yes,  what  has  happened  is  this." 
Then  he  explains  it.  There  is  his  definite 
answer.  I  think  that  the  witness  quite 
properly  explained  what  are  tidal  waters, 
and  if  tnat  is  a  proper  definition  there  was 
abundant  evidence  upon  which  the  bench 
could  arrive  at  the  opinion  at  which  they 
did  arrive,  that  these  are  tidal  waters  at 
the  point  in  question.  It  is  the  conclusion 
at  wnich  I  should  have  arrived  myself  upon 
the  same  evidence. 

A.  T.  Lawrence,  J.— I  am  of  the  same 
opinion.  I  think  there  is  ample  evidence 
upon  which  the  justices  could  nnd,  as  they 
have  found,  that  these  were  tidal  waters, 
and  although  we  have  power  to  draw 
inferences  of  fact  upon  this  appeal,  I  do 
not  see  that  there  is  anything  to  justify  us 
in  drawing  an  inference  different  from  that 
which  they  have  drawn.  The  case  was,  as 
my  lord  has  said,  presented  upon  thequestion 
of  the  ebb  and  flow  of  the  water  at  the 
point  under  discussion,  and  the  justices  have 
found  that  there  was  an  ebb  and  flow  of  the 
water.  Mr.  Danckwerts  presents  an  argu- 
ment by  which  he  suggests  that  although 
there  may  have  been  a  rise  and  fall  which 
synchronised  with  the  tide  at  that  spot,  still 
it  was  not  a  horizontal  flow,  and  he  says 
that  unless  it  is  a  horizontal  flow,  it  is  not 
a  tide,  or  the  water  is  not  tidal.  He  has 
entirely  failed  to  produce  any  case  in  which 
such  a  distinction  is  drawn,  and  he  has 
entirely  failed  to  satisfy  me  that  there  can 
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be  any  rise  and  fall  without  an  ^b  and 
flow.  It  seems  to  me  that  the  normal  water 
in  the  river  on  the  particular  date  in  ques- 
tion could  only  rise  either  through  more 
water  coming  down  or  through  more  water 
going  up,  and  there  is  no  evidence  to  suggest 
that  this  rise  was  caused  each  day  at  this 
time  by  more  water  coming  down,  and,  if 
it  was  not  caused  by  more  water  coming 
down,  it  must  have  been  caused  by  more 
water  going  up.  It  is  quite  true  that  the 
sea  does  not  reach  this  point,  but  that  is 
the  effect  of  the  sea  coming  up  the  mouth  of 
the  river.  We  are  told  that  the  sea  does 
not  reach  beyond  Goole,  which,  I  think,  is 
said  to  be  twenty  miles  below  this  spot  and 
yet  the  tide  comes  up  and  flows  with  the 
fresh  water  which  has  previously  come 
down,  and  the  i)oint  at  wnich  it  ceases  to 
rise  at  the  particular  moment  is  the  point 
at  which  it  ceases  to  come  up.  I  have  no 
doubt  that  there  is  a  mathematical  line  such 
as  Mr.  Danckwerts  mentions  where  it  joins 
the  normal  river  water,  where  it  can  scarcely 
be  said  to  rise  or  fall,  but  beyond  that  point 
it  must  rise  by  coming  up,  and  that  is  the 
flow :  then  when  it  runs  down  again  it  is 
the  ebb,  and  so  where  it  rises  and  falls,  it, 
in  my  judgment,  ebbs  and  flows.  I  do  not 
understand  how  it  can  do  so  otherwise. 
Therefore  it  seems  to  roe  the  aopeal  fails 
both  in  fact  and  in  law.  I  think  tne  justices 
were  right  in  their  finding. 

Appeal  disffiisted. 

Solicitor  for  the  appellants :  H.  F.  Atter, 
Wakefield. 

Solicitors  for  the  respondents:  Gribble, 
Oddie  &  Co.,  for  Bromet  <&  Sons,  Tad- 
caster. 
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KING'S  BENCH  DIVISION. 


Jwne  19, 1907. 

(Before  Alvebstone,  L.C.J.,  Dablino  and 
A.  T.  Lawbence,  JJ.) 

Bbyson  v.  A.  W.  Gamage,  Limited. 

Pistols— Air-gun— Sale  by  retail— Pistols 
Act,  1903  (3  Edw.  7,  c.  18),  ss.  2,  3. 

The  term  ''mstor  in  «.  2  of  the  Pistols  Act, 
1903,  does  not  apply  to  a  pistol  which 
is  a  mere  toy,  but  only  to  a  pistol  which 
is  a  weapon  from  which  a  shot,  bullet, 
or  other  missile  can  he  discharged. 

Case  stated  by  a  metropolitan  magistrate. 

1.  At  the  Clerkenwell  Police  Court  on  the 
5th  day  of  February,  1907,  an  information 
was  preferred  by  the  appellant  under  the 
Pistols  Act,  1903,  s.  3,  against  A.  W.  Gamage, 
Limited  (hereinafter  called  the  respondents), 
for  that  they  did  unlawfully  sell  by  retail  to 
a  certain  person  a  pistol,  such  person  not 
producing  at  the  time  of  such  sale  a  gun  or 
game  licence  then  in  force  or  giving  reason- 
able proof  that  he  was  then  a  person 
entitled  to  use  or  carry  a  gun  without  a 

Sm  or  ^me  licence,  by  virtue  of  s.  7  of  the 
un  Licence  Act,  1870,  or  that  being  a 
householder  he  purposed  to  use  the  said 
pistol  only  in  his  own  house  or  the  curtilage 
thereof,  or  that  he  was  then  about  to  pro- 
ceed abroad  for  a  period  of  not  less  than  six 
months,  and  producing  no  statement  to  that 
effect  siened  b^  himself  and  by  a  police 
officer  of  the  district  within  which  he  then 
resided,  of  rank  not  lower  than  an  inspector, 
or  signed  by  himself  and  a  justice  of  the 
peace,  contrary  to  the  said  last-mentioned 
statute,  which  information  was  heard  by  me 
sitting  as  a  court  of  summary  jurisdiction 
on  the  19th  day  of  February,  1907,  when  I 
dismissed  the  same. 

2.  On  the  hearing  of  the  said  information 
the  following  facts  were  proved  before  me : 

3.  On  the  18th  day  of  January,  1907.  the 
respondents  sold  by  retail  to  one  William 
Henry  Fell  the  pistol  hereinafter  described 
in  the  circumstances  hereinafter  mentioned. 

4.  On  the  17th  day  of  January,  1907,  the 
said  William  Henry  Fell  wrote  the  letter 
set  out  below  and  sent  it  by  post  addressed 
to  the  respondents  at  their  premises  situated 
at  125  and  128,  Holborn,  m  the  county  of 
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London.  Enclosed  in  the  said  letter  were 
postal  orders  for  the  payment  of  three 
shillinj^.  On  the  19th  day  of  January 
following,  in  response  to  the  said  letter,  the 
said  William  Henry  Fell  received  by  post 
from  the  respondents  a  box  containing  the 
said  pistol,  two  darts,  and  a  box  of  pellets 
and  with  the  said  box  an  invoice  of  the  said 
sale. 

5.  The  said  pistol  has  a  single  barrel 
through  which  the  said  darts  or  pellets  are 
discharged  by  means  of  a  spring.  The  said 
barrel  when  unloaded  and  at  its  extreme 
length  is  seven  and  a- half  inches  long  and 
when  loaded  is  five  inches  long.  To  load 
the  said  pristol  the  spring  is  pressed  back 
until  it  is  retained  and  the  missile  is  inserted. 
To  discharge  it  the  trigger  is  pulled  and  this 
releases  the  said  spring.  A  pellet  or  dart 
discharged  from  the  pistol  is  capable  of 
inflicting  a  slight  wound. 

6.  The  said  William  Henry  Fell  at  the 
time  of  the  said  sale  did  not  produce  to  the 
respondents  any  gun  or  game  licence  or  give 
any  proof  that  ne  was  then  a  person  entitled 
to  use  or  carry  a  gun  without  a  gun  or  game 
licence  by  virtue  of  s.  7  of  the  Gun  Licence 
Act,  1870,  or  that  being  a  householder  he 
purposed  using  the  said  pistol  only  in  his 
own  house  or  the  curtilage  thereof,  or  that 
he  wsa  then  about  to  proceed  abroad  for  a 
period  of  not  less  than  six  months,  nor  did 
he  produce  any  statement  to  that  effect 
signed  by  himself,  a  police  officer  or  a  justice 
ofthe  peace.  The  said  William  Henry  Fell 
held  no  communication  with  the  respon- 
dents in  connection  with  the  said  sale  save 
by  the  letter  aforesaid.  Section  3  of  the 
Pistols  Act,  1903,  was  in  fact  not  complied 
with. 

7.  The  said  William  Henry  Fell  on  receiv- 
ing the  said  pistol  handed  it  to  the  appel- 
lant, on  whose  behalf  he  had  made  the  said 
purchase,  and  on  the  26th  day  of  January, 
1907,  the  appellant  called  at  the  said  premises 
of  tne  respondents,  when  he  saw  A.  W. 
Gamage,  the  respondents'  representative. 
At  the  appellant  s  request  the  book  or 
register  kept  by  the  respondents  in  pursu- 
ance of  s.  3  of  the  Pistols  Act,  1903,  was 
produced.  The  appellant  searched  the  said 
redster,  which  contained  particulars  of  the 
sale  of  firearms,  and  found  that  it  contained 
no  record  of  or  reference  to  the  said  sale  of 
the  said  pistol  to  the  said  William  Henry 
Fell. 

8.  The  appellant  having  shown  to  the 
said  A.  W.  Gamage  the  said  pistol  and 
invoice,  the  said  A.  W.  Gamage  said  :  "We 
do  not  consider  that  comes  within  the 
meaning  of  the  Act  and  we  do  not  register." 


MAGlSTfiBtAL  CASES. 


Brtson  v.  a.  W.  Gamaoe,  Limited. 

9.  On  behalf  of  the  respondents  evidence 
was  called  for  the  purpose  of  proving  that 
the. said  pistol  was  of  a  class  not  usually 
sold  by  grun-makers  and  that  it  was  usnally 
but  not  exclusively  sold  by  toy  dealers,  and 
that  air-guns  said  to  be  five  or  six  times 
more  powerful  than  the  said  nistol  are 
freely  exnorted  under  the  classincation  of 
toys  to  colonies  where  the  regulations  as  to 
firearms  are  stringent. 

10.  On  behalf  of  the  respondents  it  was 
contended  (1)  that  the  Pistols  Act  1903. 
only  applies  to  firearms;  (2)  that  the  said 
pistol  IS  not  a  pistol  properly  so-called,  but 
a  toy  and  not  "a  weapon  .  .  .  from 
which  a  shot,  bullet  or  otner  missile  can  be 
discharged"  within  the  meaning  of  the 
Pistols  Act,  1903,  s.  2. 

11.  On  behalf  of  the  appellant  it  was 
contended  (1)  that  the  operation  of  the 
Pistols  Act  1903j  is  not  confined  to  firearms ; 
(2)  that  the  said  pistol  falls  within  the 
gfeneral  definition  "  a  weapon  of  any  descrip- 
tion from  which  any  shot,  bullet  or  other 
mifisile  can  be  discharged,  and  of  which  the 
length  of  barrel,  not  including  any  revolving 
detachable  or  magazine  breach,  does  not 
exceed  nine  inches/' 

12.  I  was  of  opinion  that  the  Pistols  Act, 
1903,  applies  to  firearms  only,  that  this 
pistol  is  not  a  firearm,  and  accordingly  dis- 
missed the  information.  If  the  Act  includes 
air  pistols,  I  find  as  a  fact  that  the  pistol  in 
question  is  ''a  weapon  from  which  any  shot, 
bullet  or  other  missile  can  be  discharged." 

13.  The  question  upon  which  the  opinion 
of  the  said  court  is  desired  is  whether  I,  the 
said  magistrate,  upon  the  above  statement 
of  fact&  came  to  a  correct  determination  in 
point  of  law  in  holding— 

(1)  that  the  operation  of  the  Pistols  Act, 
1903,  is  confined  to  firearms  ; 

(2)  that  the  said  pistol  is  a  weapon  within 
the  meaning  of  the  said  Act,  and,  if  not, 
what  should  be  done  in  the  premises. 

Dated  the  15th  dajr  of  May,  1907,  at  the 
court  of  summary  jurisdiction  sitting  at 
Clerkenwell  Police  Court. 

(Signed)     J.  Bbob. 

Police  Court,  Clerkenwell. 

The  following  is  a  copy  of  the  letter 
above  referred  to : 

"  126,  London  Road, 

^*  Kingston-on  Thames, 
"7867/C.  "January  17th,  1907. 

"  Gentlemen, 

"  Please  send  one  air  pistol,  2s.  lid.. 
as  listed  in  your  catalogue— enclosed  find 
postal  Older  vidue  3«.  for  same. 
"  Yours  truly, 
"(Signed)    W.  M.  H.  Fell." 
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Across  this  letter  the  word  "  Guns  "  had 
been  written  by  an  employe  of  the  respon- 
dents to  show  what  department  was  to 
execute  the  order. 

The  following  was  on  back  of  the  letter  : 

"Special  Cheoker 


Date. 

Remarks. 

Signature. 

18 
1 
07 

File. 

E.O. 

580 

F.  B.  H." 

The  Gun  Licence  Act,  1870,  s.  2  provides  : 
"In  this  Act  the  term  'gun'  includes  a 
firearm  of  any  description,  and  an  air  gun 
or  any  other  kind  of  gun  from  which  any 
shot,  Dullet,  or  other  missile  can  be  dis- 
charged   .    .    ." 

The  Pistols  Act,  1903,  s.  2,  provides :  "In 
this  Act  the  term  '  pistol '  means  a  firearm 
or  other  weapon  of  any  description  from 
which  any  shot,  bullet  or  other  missile  can 
be  discharged,  and  of  which  the  length  of 
barrel,  not  including  any  revolving  detach- 
able or  magazine  breach,  does  not  exceed 
nine  inches.    ..." 

Section  3  provides :  "It  shall  be  unlawful 
to  sell  by  retail  or  by  auction  or  let  on  hire 
a  pistol  to  any  person,  unless  at  the  time  of 
sale  or  hire  sucn  person  either  produces  a 
gun  or  same  licence  then  in  force,  or  ^ves 
reasonable  proof  that  he  is  a  person  entitled 
to  use  or  cany  a  gun  without  a  gun  or  same 
licence  by  virtue  of  section  seven  of  the 
Gun  Licence  Act,  1870,  or  that,  being  a 
householder,  he  purposes  to  use  such  pdstol 
only  in  his  own  house  or  the  curtilage 
thereof,  or  that  he  is  about  to  proceed 
abroad  for  a  period  of  not  less  than  six 
months,  and  produces  a  statement  to  that 
effect,  signed  by  himself  and  by  a  police 
officer  of  the  district  within  which  he 
resides,  of  rank  not  lower  than  that  of 
inspector,  or  by  himself  and  by  a  justice 
of  the  peace    .    .    ." 

Danckwerts,  K.C.  {Arthur  E.  QUI  with 
him),  for  the  appellant. — This  pj,stol  is  a 
weapon,  from  which  a  shot,  bullet,  or  other 
missile  can  be  discharged,  and^  therefore^ 
the  magistrate  should  have  convicted.  The 
words  "other  weapon"  in  s.  2  of  the  Pistols 
Act,  1903,  must  mean  something  that  is  not 
a  firearm.  Under  s.  2  of  the  Qun  Licence 
Act,  1870,  it  is  necessary  to  have  a  licence 
in  order  to  carrv  an  air  sun.  The  respon- 
dents rely  on  the  title  of  the  Pistols  Act, 
1903,  which  is,  "  An  Act  to  regulate  the  sale 
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and  use  of  pistols  or  other  firearms."  There 
is  a  well-known  principle  that  in  order  to 
construe  an  Act  you  may  look  at  the  title 
where  the  Act  is  ambiguous,  but  apart  from 
that  the  title  is  not  to  oe  regarded  {Shaw  v. 
Buddin  (1858\  9  Ir.  C.  L.  R  214).  The 
word  "  pistol "  does  not  necessarily  mean  a 
firearm.  Originallv  it  was  the  name  of  a 
peculiar  kind  of  dagger.  A  weapon  is 
something  capable  of  oeing  used  as  a  thing 
of  offence  or  defence. 

Avory^  K.C.  (Oeorge  Elliott  with  him), 
for  the  respondents. — The  magistrate  had 
not  in  his  mind  the  real  question,  namely, 
whether  this  is  a  weapon  within  the  mean- 
ing of  the  Pistols  Act,  1903.  I  cannot 
argue  that  that  Act  is  limited  to  firearms 
in  the  strict  sense,  but  the  question  is 
whether  this  is  a  weapon  or  a  mere  toy. 
The  Act  cannot  be  construed  reasonably 
unless  that  distinction  is  drawn.  The  case 
should  go  back  to  the  magisti'ate,  with  the 
opinion  of  this  court  that  the  Act  was  not 
intended  to  apply  to  things  which  are  in 
fact  toys,  and  tnat  he  should  consider  the 
matter  in  that  light  The  Act  never  was 
intended  to  apply  to  toys.  That  is  shown 
by  ss.  3,  4. 

DanckwertSy  in  reply.— The  maffistrate 
must  be  taken  to  have  found  that  tnis  was 
not  a  mere  toy. 

Alysbstone,  L.C.J.—- It  is  possible  that 
the  magistrate  may  take  the  view  that  this 
pistol  is  not  a  mere  toy.  This  Act  was  not 
intended  to  apply  to  mere  to^s,  but  if  the 
magistrate  had  decided  that  this  pistol  was 
not  a  mere  toy,  but  a  weapon,  he  ought  to 
have  convicted.  If  one  takes  paragraph  12 
of  the  case  in  its  strict  sense,  he  has  stated 
Mr.  Avory  out  of  court,  but  there  is  some 
doubt  whether  the  ma^trate  meant  to  go 
quite  so  far,  because  ne  says  that  he  is  of 
opinion  that  the  Pistols  Act,  1903,  applies 
to  firearms  only,  but  that  if  the  Act  includes 
air  pistols  the  pistol  in  question  is  a  weapon 
from  which  a  shot,  bullet,  or  other  missile 
can  be  discharged.  That  mcvy  mean  all  air 
pistols,  and  the  same  question  might  arise 
in  regard  to  an  air  pistol,  namely,  as  to 
whether  it  is  only  a  toy.  Without  saying 
that  the  magistrate  may  not  find  that  this 
pistol  is  a  weapon  within  the  Act,  the  case 
must  go  back  with  a  direction  that  the  Act 
was  not  intended  to  apply  to  mere  toys,  or 
to  prohibit  the  sale  oi  mere  toys,  and  if  he 
finds  that  this  is  a  toy,  his  present  decision 
ought  to  be  affirmed,  but  if  he  finds  that  it 
is  a  weapon  from  which  a  shot,  bullet,  or 
other  missile  can  be  discharged,  as  distin- 
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guished  from  a  mere  toy,  the  respondents 
should  be  convicted. 

Dabling,  J.— I  am  of  the  same  opinion. 
It  is  essential  that  the  magistrate  should 
decide  whether  this  is  a  weapon  or  a  mere 
toy.  If  it  is  a  weapon  from  which  a  shot, 
bullet,  or  other  missile  can  be  dischar^^, 
it  is  within  the  Act.  In  order  to  decide 
whether  this  is  a  weapon,  the  magistrate 
should  look  at  it  and  see  what  it  will  do, 
and  he  should  carefully  inform  his  mind  as 
to  what  a  weapon  is  and  what  a  weapon  is 
meant  for  in  tne  way  of  offence  and  defence, 
and  if  he  decides  that  this  is  a  weapon,  then, 
as  it  obviously  discharges  a  bullet,  it  is 
within  the  Act 

A.  T.  Lawrence,  J.— I  am  of  the  same 
opinion. 

Cote  remitted. 

Solicitors  for  the  appellant :  Wontner  h 
Sons. 

Solicitors  for  the  respondents:  Ward, 
Perks  and  McKay. 
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June  25,  26,  1907. 

(Before  Vaughan  Williams,   Fletcher 
MouLTON  and  Buckley,  L.JJ.) 

Chorley  Corporation  v.  Nightingale. 

Highway— Road  and  ditch  in  space  between 
fences— Whether  ditch  can  be  part  of 
land  dedicated  —  Ditch  filled  up  — 
Whether  highway  is  widened — Public 
Health  Act,  1875  (38  k  39  Vict  c.  55^ 
s.  150. 

There  is  no  rtde  of  law  that  a  ditch  running 
alongside  a  road  between  the  road  and 
the  fence  cannot  be  dedicated  as  part  of 
the  highway. 

Where  there  has  been  a  dedicatum  including 
such  a  ditchy  and  such  ditch  has  been 
filled  upy  so  that  it  can  be  used  for 
passage,  the  road  ought  not  to  be  treated 
as  a  road  or  street  which  consists  parti f 
of  a  highway  and  partly  cf  added 
roadway  so  as  to  constitute  a  road  or 
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street  of  which  only  a  part  is  repatr- 
able  by  the  inhabitants  at  large  within 
the  meaning  of  s.  150  of  the  Public 
Health  Act^  1875,  and  ther^ore  a  street 
or  road  in  respect  of  which  frontagers 
are  liable  for  paving  expenses  under 
that  section. 

Decision  of  the  Divisional  Cowrt  {reported 
70  J.  F.  500)  affirmed. 

Appeal  by  the  plaintiffs  from  the  judg- 
ment of  the  Diyisiooal  Court  (Kennedy 
and  A.  T.  Lawrence,  J  J.)  (reported  70  J.  P. 
500)  affirming  the  decision  of  the  judge  of 
the  Chorley  County  Court  in  an  action  to 
recover  a  pro^rtion  of  the  expenses  incurred 
by  the  plaintiffs  in  making  up  a  portion  of 
a  street  called  Pilling  Lane  under  s.  150  of 
the  Public  Health  Act,  1875. 

The  facts  of  the  case,  as  set  out  in  the 
judgment  of  Kennedy,  J.,  were  as  follows : 
An  old  highway,  so  far  as  it  actually  could 
be  used  either  by  foot  j^assengers  or  vehicles 
—a  roadway,  as  it  might  be  called— was 
bounded  bv  a  ditch  eight  feet  broad  and 
four  feet  deep.  This  ditch  bordered  the 
roadway  on  the  side  opposite  to  the  defen- 
dant's land.  The  whole  space,  including 
both  roadway  and  ditch,  known  as  Pillinff 
Lane,  had  from  the  nrst  been  situated 
within  the  line  of  fences,  that  is  to  say, 
there  had  alwa^rs  existed  a  hedge  or  fence 
both  on  the  side  of  the  defendant's  land 
and  on  the  opposite  side,  where  the  land 
abutting  upon  the  ditch  is  now  owned  by  the 
Chorley  Cfolliery  Company,  and  the  whole 
space  between  the  ola  fences  had  alwajrs 
been  delineated  and  described  as  Pilling 
Lfluie.  The  ditch  was  necessary  for  the  pre- 
servation of  the  roadway.  The  land  of  the 
Chorley  Colliery  Company  sloped  down* 
wards  towards  the  road,  and  the  whole  of  the 
water  from  that  watershed  naturally  drained 
into  the  ditch.  The  water  used  to  pass  along 
the  ditch  for  a  certain  distance,  and  was  then 
conveyed  under  and  across  the  roadway  by  a 
conduit  on  to  the  land  of  the  defendant. 
Within  the  last  twenty  years  apipe  was  placed 
in  the  ditch,  and  the  ditch  was  gradually 
filled  up.  This  added  the  width  of  the  ditch 
to  the  roadway  as  a  space  which  could  be 
traversed  by  foot  passengers  and  by  car- 
riages. Ld  recent  times  lessees  of  the  land 
of  the  colliery  company,  who  had  built 
cottages  along  their  side  of  Pilling  Lane, 
have,  for  the  convenience  of  their  tenants, 
altered  the  line  of  boundary  on  their  side 
of  Pilling  Lane  by  withdrawing  it  for  a 
space  of  about  two  feet  six  inches  from  the 
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outer  edge  of  the  ditch  on  that  side.  No 
material  alteration  was  made  in  the  line  of 
the  ancient  fence  of  Pilling  Lane  on  the 
defendant's  side  of  Pilling  Lane. 

The  plaintiffs,  who  were  the  urban  sani- 
tary authority  for  the  borough  of  Chorley, 
brought  an  action  in  the  county  court 
against  the  defendant  as  the  owner  of  a 
plot  of  land  fronting,  adjoining,  or  abutting 
on  Pilling  Lane,  for  the  expenses  of  paving 
a  portion  of  Pilling  Lane,  which  had  been 
apportioned  under  s.  150  of  the  Public 
Health  Act,  1875.  The  learned  county 
court  judge  found  that  Pilling  Lane  was 
not  a  highway  repairable  by  the  inhabi- 
tants at  large,  and  gave  judgment  for 
the  plaintiffs.  On  appeal  this  judgment 
was  set  aside  and  the  case  was  sent 
down  for  a  new  trial  on  the  question 
wheUier  Riling  Lane  had  been  widened  or 
not. 

At  the  new  trial  the  learned  county 
court  judge,  after  dealing  with  the  history 
of  the  case,  said :  ^^  Having  examined 
Pilling  Lane  itself  and  the  lands  a4Joining, 
and  havingconsidered  the  evidence,  I  find 
as  a  fact :  That  the  property  now  belonging 
to  the  colliery  company^  and  also  the  defen- 
dant's property,  all  originally  belonged  to 
the  Fazakerley  estate.  Pilling  Lane  is 
adjacent  to  the  colliery  estate.  The  pro- 
perty of  the  colliery  company  comprised  a 
very  large  area  of  land  which  slopes  towards 
Pilling  Laneu  and  forms  a  considerable 
waterehed.  The  ditch  which  existed  in 
PUling  Lane  was  the  natural  waterway  for 
this  watershed,  and  the  whole  of  the  water 
from  this  watershed  naturally  and  of  neces- 
sity drained  into  the  said  ditch.  The  said 
ditch  was  wholly  situated  within  the  area 
contained  between  the  old  fences  of  Pilling 
Lane.  The  water  collected  and  passed 
along  this  ditch  for  a  certain  distance,  and 
was  then  conveyed  under  and  across  Pilling 
Lane  by  a  conduit  on  to  the  defendant's 
land.  The  said  ditch  and  conduit  were 
constructed  for  the  passage  of  the  said 
water,  and  were  essential  to  the  existence 
of  Pilling  Lane,  and  formed  a  necessary 
part  of  Pilling  Lane  as  a  highway.  The 
placing  of  a  pipe  in  the  said  ditch  and  the 
filling  in  of  the  said  ditch  (begun  in  1885 
and  concluded  in  1898)  to  convey  the  said 
water  to  the  conduit  under  and  across 
Pilling  Lane  constituted  an  improvement 
and  the  removal  of  an  obstruction  within 
the  area  of  Pilling  Lane,  and,  if  the  plaintiff 
corporation  had  realised  that  Pillinff  Lane 
was  in  fact  a  highway  repairable  oy  the 
inhabitants  at  large,  and  that  the  said 
conduit  and  ditch  were  both  essential  to  the 
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user  of  FilliDg  Lane  as  a  highway,  they 
would  not  have  been  trespassers  if  they  had 
entered  on  the  area  of  the  said  ditch 
situated  within  the  boundaries  of  Pilling 
Lane,  either  to  cause  a  free  passage  of  the 
water,  or  to  place  a  pipe  therein  and  fill  in 
same,  or  to  repair  or  relay  the  existing  con- 
duit across  the  said  Pilling;  Lane.  That  the 
slight  alteration  to  Pilling  Lane  on  the 
colliery  side  was  a  give  and  take  arrange- 
ment to  straighten  the  line  of  Pilling  Lane, 
and  w*as  stipulated  for  b^  the  owners  of  the 
colliery  estate  with  their  building  lessees 
in  their  leases  to  comply  with  the  byelaws 
of  the  plaintiff  corporation,  and  forms  part 
of  the  soil  upon  which  a  small  portion  of 
the  flagging  has  been  placed.  That  the 
defendant's  fence  has  not  been  altered. 
That  there  has  been  a  dedication  of  the 
whole  area  between  the  two  original  fences 
or  boundaries  of  Pilling  Lane.  That  Pilling 
Lane  has  not  been  widened.'' 

The  plaintiffs  appealed. 

The  grounds  of  appeal  in  their  notice  of 
appeal  were  as  follows  : 

1.  That  there  was  ample  evidence  before 
the  court  that  Pilling  Lane  had  been 
widened. 

2.  That  this  evidence  was  not  contro- 
verted by  the  defendant  and  the  defendant 
called  no  evidence  to  prove  that  Pilling 
Lane  had  not  been  widened. 

8.  That  the  learned  judge  was  wrong  in 
holding  that  the  site  of  the  ditch,  in  his 
notes  and  judgment  mentioned,  was  part  of 
the  hi^way,  and  that  the  filling  up  of  the 
said  ditch  and  the  throwing  it  into  the 
road  was  not  a  widening  of  Puling  Lane. 

4.  That  he  was  wrong  in  holding  that 
there  had  been  a  dedication  of  the  whole 
width  of  Pilling  Lane  between  the  fences. 

5.  That  he  was  wrong  in  holding  that  the 
widening  on  the  side  opposite  to  that  owned 
by  the  defendant  was  not  such  a  widening 
as  to  render  the  defendant  liable. 

6.  That  only  part  of  Pilling  Lane  is  a 
public  footpath  or  repairable  by  the  inhabi- 
tants at  iBxge. 

7.  That  Pilling  Lane  is  a  street  composed 
of  an  old  public  footpath  which  has  been 
altered,  widened  and  added  to,  and  has 
become  a  public  highway  for  carts  and 
carriages. 

8.  That  by  virtue  of  s.  150  of  the  Public 
Health  Act,  1875,  Pilling  Lane  is  a  street 
in  respect  of  which  proceedings  might  be 
taken  under  that  section  by  the  plaintiffs. 

The  plaintiffs  contended  before  the  Divi- 
sional Court  that  the  ditch  could  not  in 
Soint  of  law  be  treated  as  part  of  the  land 
edicated  to  the  public  as  a  highway  ;  that 
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land  cannot  be  treated  as  part  of  the  high 
way  which  cannot  be  travelled  over  by  the 
foot  or  (if  it  be  a  carriageway)  by  the 
carriage  of  the  traveller. 

The  Divisional  Court  held  that  the  whole 
of  the  space,  including  the  ditch,  might  be 
dedicated  to  the  public  as  a  highway,  the 
ditch  being  treated  as  an  obstruction  or 
excavation,  subject  to  which,  so  long  as  the 
obstruction  or  excavation  continued  to 
exist,  the  highway  was  dedicated,  but  the 
surface  of  which,  if  by  natural  or  other 
causes  the  ditch  was  filled  up  or  silted  up 
wholly  or  partially,  thereupon  became 
wholly  or  pro  tanto  land  which  must  be 
treated  as  part  of  the  original  highway. 
They  held,  therefore,  that  the  conclnding 
portion  of  s.  150  of  tne  Public  Health  Act, 
1875,  did  not  apply,  and  afilrmed  the  deci- 
sion of  the  county  court  judge. 

By  s.  150  of  the  Public  Health  Act,  1875 
(38  &  39  Vict  c.  55) :  The  expenses  of 
paving,  etc.^  a  private  street  within  an 
urban  district  "not  being  a  highway  re- 
pairable by  the  inhabitants  at  large"  may 
be  recovered  from  the  frontagers,  and  "  the 
same  proceedings  may  be  taken,  and  the 
same  powers  may  be  exercised,  in  respect 
of  anv  street  or  road  of  which  a  part  is  or 
may  be  a  public  footpath  or  repairable  by 
the  inhabitants  at  large  as  fully  as  if  the 
whole  of  such  street  or  road  was  a  high- 
way not  repairable  by  the  inhabitants  at 
ktfge." 

0.  A,  Ruudl,  K.C.,  and  Fleettvood  PriU 
chard^  for  the  plaintifib. — ^The  ditch  cannot 
have  formed  part  of  the  highway  repair- 
able by  the  inhabitants  at  large.  A  ditch 
cannot  be  dedicated  to  the  public  as  part 
of  the  highway  because  it  cannot  b^  used 
for  passage.  The  presumption  is  that  the 
edge  of  the  ditch  next  the  highway  is  the 
boundary  of  the  highway.  The  decision  of 
the  county  court  judge  was  not  merely  one 
of  fact,  but  he  proceeded  upon  an  erroneous 
presumption  that  the  ditch  formed  part  of 
the  highway.  Pilling  Lane  was  widened 
by  the  filling  up  of  the  ditch,  and,  there- 
fore, the  last  part  of  s.  150  of  the  Public 
Health  Act,  1875,  applies.  Further,  there 
was  no  evidence  upon  which  the  county 
court  iudge  could  find  that  the  whole  of  the 
space  between  the  fences  had  been  dedicated 
as  a  highway.  [They  referred  to  Doe  d. 
Fring  v,  Peaney  {18S7),  7  B.  &  C,  at 
p.  307;  B.  v.  united  Kingdom  Bleetrie 
Telegraph  Co,  (186g)26  J.  P.  390;  Qfin  v. 
Bocnford  Rural  District  Council  (190S), 
70  J.  P.  97  ;  [1906]  1  Ch.  342  ;  Locke  King  v. 
Woking   Urban    District    Council   (2898% 
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I>anchvert$^  K.C.,  and  A,  A,  Bethune^  for 
the  defendant,  were  not  called  upon  to 
argue. 

Vaughan  Williams,  L.J.— This  appeal 
is  apparently  intended  to  be  based  unon  two 
different  grounds— the  one  is  that  the  find- 
ings of  fact  of  the  learned  judge  are  such 
that  there  is  no  evidence  to  support  them  ; 
and  the  other  ground  is  that  even  if,  in  fact 
there  is  evidence  to  support  the  learned 
judge's  decision,  yet  that  which  he  has  held 
practically  to  be  a  portion  of  this  highway 
cannot,  in  law,  be  so,  for  the  reason  that  a 
ditch  running  alongside  a  highway  between 
the  road  and  the  fence  cannot  be  dedicated 
as  part  of  the  highway  because  it  is  not  part 
of  the  roadway,  and  cannot  be  used  by  the 
public  for  the  purpose  of  passage.  In  my 
opinion,  in  both  respects,  the  appeal  fails. 
Tne  decision  of  Kennedy,  J.,  in  my  view, 
was  perfectly  right.  Really,  when  Mr. 
Busml  came  to  argue  the  case,  he  hardly 
ventured  to  say  that  it  was  impossible  for 
a  ditch  to  be  part  of  a  hi^hway^that  there 
oould  not  be  a  dedication  which  would 
make  a  ditch  a  part  of  a  highway,  and  that 
being  so,  I  have  only  to  say  that  I  entirely 
approve  of  the  judgment  of  Kennedy,  J. 
As  to  the  other  part  of  the  case,  that 
there  was  no  evidence,  there,  aaain,  I  cannot 
agree.  I  put  it  to  Mr.  Busseli  in  argument 
that  if  you  find  the  highway  authorities 
dealing  with  a  road  in  such  a  manner  that 
thev  must  have  assumed  that  the  highway 
included  the  ditch,  that  is  to  sav,  that  the 
land  dedicated  for  a  highway  included  that 
part  of  the  land  upon  which  the  ditch  was, 
there  is  evidence  at  once  upon  which  a  judge 
may  find  that  this  dedication,  in  fact,  was  a 
dedication  of  land,  including  the  land  and 
the  ditch  thereon.  When  the  matter  was 
being  discussed  the  award  of  the  commis- 
sioners under  which  this  way  was  set  out 
was  produced — ^I  do  not  think  that  it  was  of 
anv  verv  great  importance—but  you  have 
only  to  look  at  the  award,  its  recitals,  and 
its  terms,  to  see  that  thev  at  all  events 
assumed  that  land  might  be  so  dedicated 
for  a  highway  as  to  include  the  land  upon 
which  were  the  ditches  draining  the  high- 
way. Here,  in  this  case,  one  has  to  ask 
oneself  whether  there  is  any  evidence  ?  In 
my  opinion  the  evidence  is  verjr  confused, 
there  is  a  very  great  deal  of  it,  and  it  is 
very  complicated,  but  there  is  quite  suffi- 
cient evidence  to  make  it  impossible  for  us 
to  say  that  there  was  no  evidence  to  support 
the  judge's  finding.    After  all,  Filling  Lane 
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is  all  one  road,  and  when  you  find  acts  of 
the  road  authority  dealin£[  with  two  parts 
of  a  lane  which  are  contiguous  with  each 
other,  that  is  a  matter  you  may  take  into 
consideration,  although  the  particular  act 
upon  which  reliance  is  placed  may  not  be 
at  that  very  point  of  the  road  which  happens 
to  be  in  question  in  this  action.  Now^  as  I 
understand  it,  at  points  a  very  little  distant 
from  this  point,  the  road  authority  did  deal 
with  this  ditch  upon  the  assumption  that 
the  ditch  was  included  in  the  highway. 
That  is,  thev  did  not  only  exercise  those 
statutory  rights  which  the  statute  says  they 
may  exercise,  even  when  the  ditch  adjoining 
the  highway  is  clearly  not  part  of  the 
highway,  but  they  {positively  nlled  in  that 
ditch  and  utilised  it  for  the  purpose  of 
widening  the  highway.  In  my  opinion,  here 
there  is  evidence  upon  which  the  findings  of 
the  learned  judge  may  be  supported,  and 
under  these  circumstances  it  seems  tome 
that  this  appeal  fails  in  law  as  to  the  pro- 
position of  law,  and  fails,  also,  in  so  far  as 
it  alleges  that  there  was  no  evidence  to 
support  the  learned  judge's  finding. 

Fletches  Moulton,  L.J.— I  am  of  the 
same  opinion.  We  are  sitting  here  as  a 
court  of  appeal  from  the  Divisional  Court 
of  the  King^s  Bench  Division,  which,  in  its 
turn,  was  sittins  as  a  court  of  appeal  on 
points  of  law  only  from  the  decision  of  the 
county  court  judge.  Of  course  it  is  a  point 
of  law  when  it  is  a  question  whether  there 
is  actually  no  evidence  to  support  the  find- 
ing of  the  countv  court  iudge ;  otherwise 
his  finding  is  conclusive.  Kow,  there  is  no 
question  here  that  the  finding  of  the  county 
court  judge,  who  not  only  heard  the  evi- 
dence, but  who  went  to  inspect  the  locus  in 
quo  is  emphatically  based  on  a  finding  of 
fact.  To  use  his  own  words,  he  says :  "  I 
find,  as  a  fact,  that  there  has  been  a  dedica- 
tion of  the  whole  area  between  the  two 
original  fences,  or  boundaries  of  Pilling 
Lane."  Therefore  he  finds  that  the  whole 
space  between  those  two  fences  was,  in  fact, 
part  of  the  road.  Now  when  I  turn  to 
the  report  of  the  case  as  heard  on  appeal 
from  his  decision  by  the  Divisional  Court, 
I  find  that  the  point  that  was  raised  was  a 
point  of  law — I  think  I  might  fairly  say — 
entirely.  It  was  the  point  of  law  that  a 
ditch  cannot  form  part  of  a  road  dedicated 
to  the  public,  and  the  contention  that  there 
was  no  evidence  to  support  the  judgment  of 
the  county  court  jud^,  was  that  there  was 
no  evidence  which,  in  law,  could  support 
such  a  finding,  because,  in  law,  it  was 
impossible  for  a  ditch  to  be  part  of  the 
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highway.  Well,  Mr.  Eussdl  practically 
abandoned  that  contention  before  as.  It  is 
a  contention  which  is  wholly  untenable,  and, 
therefore,  in  my  opinion,  the  only  point 
which  was  substantially  insisted  upon,  and 
which  alone  was  pronounced  upon  by  the 
Divisional  Court,  was  a  point  which  is  now 
^ven  up.  I  do  not  saj  that,  technically, 
Mr.  Buuell  is  not  justified  in  falling  back 
npon  the  contention—"  Well,  there  was  not, 
in  fact,  any  evidence,''  but  I  do  not  look 
upon  that  contention  with  much  favour, 
seeing  that  it  was  practically  a  contention 
which  was  not  raised  before,  was  not  dis- 
cussed, and  was  not  adjudicated  npon  by 
the  court  below.  But  admitting  his  right 
to  put  forward  that  contention,  what  do 
we  find  1  We  find  a  case  in  which  the  pre- 
sumption that  the  ditch  belonged  to  the 
land  by  the  side  of  the  road,  and  not  to  the 
road,  appears  in  its  weakest  form.    It  is  not 

E roved  that  there  is  a  bank  to  be  found 
etween  the  ditch  and  the  land  on  the  side 
of  the  road,  which  certainly  would  raise 
the  presumption  that  the  person  who  made 
the  ditch  thereby  made  the  iMink,  and  may 
be  presumed  to  have  made  the  ditch  on  his 
own  ground.  On  the  contrary,  the  ditch  is 
necessarv  for  the  existence  of  uie  road,  and 
specifically  found  to  be  so  by  the  finding  of 
the  learned  jud^,  who  says  that  "  the  said 
ditch  and  conduit  were  constructed  for  the 
passage  of  the  said  water,"  that  is,  the 
trench  water,  "and  were  essential  to  the 
existence  of  Pilling  Lane,  and  formed  a 
necessary  part  of  Pilling  Lane  as  a  high- 
way." Therefore  the  learned  judge,  who 
has  seen  the  place,  finds,  I  think,  sufficient 
to  displace  the  very  weak  presumption  which 
the  other  facts  would  have  raised  in  favour 
of  the  local  authority.  But  the  case  does 
not  stop  there.  There  is  evidence  that  a 
portion  of  the  ditch  was  actually  co-termin- 
ous  at  one  of  its  extremities  with  the  piece 
now  in  question,  and  was  treated  by  the 
local  authority  some  years  ago  as  belonging 
to  the  highwav,  and  there  are  many  other 
matters  in  evidence  which  bear,  some  one 
way  and  some  another,  tending  to  show  and 
not  to  show  that  this  diteh  was  part  of  the 
highwav.  Under  these  circumstances  it  is 
impossible,  in  my  opinion,  to  say  that  there 
was  not  evidence  upon  which  the  learned 
county  court  judge  could  find  as  a  fact  l^at 
which  he  has  found,  and  that  being  so  we 
have  no  jurisdiction  to  review  it.  With 
re^rd  to  the  contention  as  to  the  land 
which  has  been  added,  which  the  learned 
judge  finds  was  added  on  a  give  and  take 
principle,  it  is  specifically  found  by  the 
judges  of  the  Divisional  Court  that  little 
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reliance  was  placed  on  that,  and  Mr.  EuuM 
admitted  that  he  placed  very  little  relianoe 
upon  it  here,  and  having  seen  some  maps 
that  have  been  put  before  us,  I  am  satisfied 
that  there  is  no  reason  to  say  that  there 
was  no  evidence  that  it  was  just  a  give  and 
take  arrangement,  which  would  in  no  way 
influence  our  decision. 

Buckley,  L.J.— As  the  result  of  the  first 
trial  it  was  decided  in  the  Divisional  Court 
that  Pilling  Lane  is  a  highway  repairable 
b^  the  inhabitants  at  large.  Li  the  second 
trial,  in  which  the  appeid  before  us  lies,  the 
question  is.  What  is  Pilling  Lanel  Is  it 
only  that  part  of  the  ground  between  the 
hec^es  which,  a  good  many  years  ago  now. 
formed  a  surface  over  which  the  people  could 
pass  and  repass  on  foot,  or  in  carriages,  or 
does  it  include  a  ditch  which  ran  aJon^  the 
eastern  side  of  the  road }  I  do  not  thmk  it 
necessary  to  say  anything  further  upon  the 
point  of  law  which  was  argued  in  the  Divi- 
sional Court  to  the  efiect  that,  as  a  matter 
of  law,  a  diteh  alonj^side  a  highway  cannot 
be  part  of  the  highway  basause  people 
usually  do  not  ride  or  dnve  in  a  diteh.  I 
think  the  Divisional  Court  were  perfectly 

X'  *  t  in  holding  that  there  is  no  rule  of  law 
tever  to  prevent  a  diteh  being  part  of 
the  highway.  You  want  it  for  the  preserva- 
tion of  the  highway  from  flooding,  and 
there  is  no  reason  whatever  why  a  ditch 
should  not  form  part  of  a  highway.  That . 
was  the  question  of  law.  But  the  question 
was  one  of  fact— Did,  or  did  not,  the  diteh. 
in  point  of  fact,  form  part  of  the  highway  1 
That,  of  course,  was  a  question  for  the 
county  court  judge,  and  if  he  has  decided 
that  in  fact  we  cannot  review  his  decision. 
But  Mr.  Eussell  has  argued  that  there  was  no 
evidence  at  all  upon  which  he  could  come  to 
the  conclusion  of  that  fact  in  the  way  in 
which  he  did^  and,  if  so,  of  course  that  is 
a  good  objection  in  point  of  law.  It  seems 
to  me  that  there  was  evidence  upon  which 
he  could  come  to  the  conclusion.  No  doubt 
if  you  find  a  diteh  dug  at  the  end  of  a 
close  adjoining  a  hiehwav,  and  a  bank 
formed,  presumably,  by  throwing  up  the 
soil  out  of  the  ditch,  and  you  find  a  hedge 
on  the  top  of  the  bank,  the  presumption 
is  that  the  owner  of  the  close  is  the  owner 
of  the  land  up  to  the  edge  of  the  ditch  on 
the  right  sioe  of  it,  and  it  is  presumed 
that  he  made  the  ditch,  and  that  the  bank 
is  part  of  the  hedge.  Mr.  RvsM  may 
start  with  that  presumption.  It  is  not  only 
a  presumption  of  a  matter  of  fact,  it  is 
pnma  facie  evidence.  If  you  had  not  got 
evidence  to  the  contrary  you  would  assume 
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that  that  was  the  fact.  Now  what  is  shown 
here  is  this,  that  from  the  formation  of  the 
ground  there  is  reason  to  think  that  may 
not  have  been  the  reason  for  the  existence 
of  the  ditch  at  all,  because  the  land  on  the 
eastern  side  all  sloped  down  toin'ards  the 
road  in  Question^  and  in  order  to  protect 
the  road  from  bem^  flooded  with  the  water 
which  discharged  itself  that  wav,  a  ditch 
would  have  been  necessary,  and  the  county 
court  judge  has  found  as  a  fact  that  the 
ditch  and  conduit  were  constructed  for  the 
discharge  of  the  water,  which,  of  course,  is 
obvious  from  their  situation,  and  were 
essential  to  the  existence  of  Pilling  Lane,  and 
formed  a  necessary  part  of  Pilling  Lane,  as 
a  highway.  That  is  a  fact  to  which  you 
must  have  regard,  and  there  is  this  addi- 
tional fact  to  whicn  you  must  have  regard, 
that  there  is  no  bank  formed  upon  the  close 
side  of  the  ditch.  In  general,  of  course, 
there  would  be  a  bank  formed  by  the 
throwing  up  the  earth  from  the  ditch.  Mr. 
Mussell  searched  the  evidence  to  find  if  it 
was  there,  but  he  could  not  find  it.  That 
there  was  not  a  bank  on  the  side,  on  the 
facts,  I  have  no  doubt.  There  is  no  bank, 
because  if  there  were  it  would  prevent  the 
drainage  of  the  ground  into  the  ditch,  which 
was  the  very  reason  of  the  ditch,  oo  that 
we  have  got  no  bank,  and  we  have  got  a 
ditch  such  as  by  reason  of  the  formation  of 
the  ground  would  be  necessary  for  the  con- 
tinued life  of  the  highway.  Then  there  was 
some  further  evidence  as  to  the  measure- 
ments of  the  road,  and  who  filled  up  the  ditch, 
that  the  county  court  judge  might  consider 
in  arriving  at  the  decision  at  which  he  did 
arrive,  in  point  of  fact,  that  this  ditch  did 
fotm  part  of  the  highway.  That  is  not  a 
(question  for  us  to  decide ;  he  has  decided 
it ;  there  was  evidence  on  which  he  could 
decide  it,  and,  therefore,  we  cannot  review 
his  decision.  I  agree  that  the  appeal  must 
be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs:  Sharpe, 
Parker  &  Co.,  for  T.  H.  Kevill,  Chorley. 

Solicitor  for  the  defendant :  W.  Buttle, 
for  J,  Whitfield,  Chorley. 
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Jwie  18, 19,  1907. 

(Before  Alverstone,  L.C. J.,  and  A.  T. 
Lawrence,  J.) 

BiNQLET  V,  Quest. 

Diseases  of  Animals  Acts— Sheep— Dipping 
—  Conviction — Sheep  Dipping  (North 
of  England)  Order  of  1906. 

The  appellant  duly  obtained  an  exemption 
from  the  provisions  of  Article  3  of  the 
Sheep  Dipping  {North  of  Bngland) 
Order  of  1906,  subiect  to  pie  condition 
that  his  sheep  should  be  dipped  between 
September  I6th  and  30^,  1906.  The 
appellant  on  September  26<A,  1906, 
dipved  his  sheep  in  a  sheep  dip,  but 
stun  she^  dip  was  not  a  sheep  dip 
approved  by  the  Board  of  Agriculture 
and  Fisheries^  and  except  by  the  afore- 
said dipping  the  sheep  were  not  dipped 
at  all  between  September  \bih  and  30^A, 
1906.  The  appellant  toas  thereupon 
convicted  for  that  he  on  September  26^, 
1906,  did  not  dip  the  sheet)  in  a  sheev 
dip  approved  by  the  Board  of  Agricul- 
ture and  Fisheries. 

Held,  that  as  the  offence  v>as  the  non-dipping 
of  the  sheep  between  September  \bth  and 
dOth,  1906,  in  a  sheep  dip  approved  by 
the  Board  of  Agriculture  and  Fisheries, 
the  conviction  was  bad  and  must  be 
quashed. 

Case  stated  by  the  quarter  sessions  for  the 
West  Riding  of  the  county  of  Yorks. 

This  was  an  appeal  to  the  quarter  sessions 
for  the  West  Hiding  of  the  county  of  York 
against  a  conviction  of  the  appellant  on 
October  26th,  1906,  by  a  court  oi*  summary 
jurisdiction  sitting  at  Bamsley  in  the  West 
Kiding  of  the  county  of  York  upon  the 
information  of  the  resix)ndent.  The  appeal 
was  tried  at  the  quarter  sessions  for  the' 
said  Riding  holden  at  Sheffield  on  January 
4th,  1907,  when  the  court  dismissed  the 
appeal  subject  to  the  opinion  of  the  King's 
l^nch  Division  of  the  High  Court  of 
Justice  on  the  following  case : 

The  following  facts  were  proved,  or  for 
the  purposes  of  this  case  were  admitted, 
namely: 

1.  Ijie  appellant  was  at  all  material  times 
the  owner  of  certain  sheep  within  an  area 
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in  the  Order  hereinafter  mentioned,  de- 
scribed as  the  dipping  area. 

2.  By  an  Order  of  the  Board  of  Agricul- 
ture and  Fisheries,  dated  the  9th  April, 
1906,  and  made  under  the  Diseases  of 
Animals  Acts^  1894  and  1903,  and  intituled 
"Sheep  Dipping  (North  of  England)  Order 
of  1906,"  it  was  provided  {inter  alia) : 

"  1.  (1)  This  Order  applies  to  the  dipping 
area  described  in  the  First  Schedule  hereto, 
which  area  is  hereinafter  referred  to  as  '  the 
dipping  area'    .    .    . 

"  2.  Where  under  this  Order  it  is  provided 
that  sheep  are  to  be  dipped  the^  shall  be 
dipped  by  a  thorough  immersion  m  a  sheep 
dip  approved  by  the  Board  for  sheep  scab, 
or  purporting  to  be  so  approved. 

"3.  (1)  All  sheep  in  the  dipping  areaduring 
any  part  of  a  prescribed  dipping  i)erioa 
(except  those  exempted  by  later  provisions 
of  this  Article)  shall  be  caused  to  oe  dipped 
by  the  owner  or  person  in  charge  thereof 
during  that  perioa.  The  first  prescribed 
dipping  period  shall  commence  on  the  1st 
day  of  January  and  terminate  on  the  31st 
day  of  Aug^ust  and  the  second  prescribed 
dipping  period  shall  commence  on  the  1st 
day  of  September  and  terminate  on  the  12th 
day  of  November. 

"(2)  This  Article  shall  not  apply  to  the 
following  sheep : 

"  (i)  Sheep  which  on  account  of  their  being 
intended  for  exhibition,  or  which  for  any 
other  special  circumstances  the  locid 
authority  of  the  district  where  the  sheep 
are  kept  may  exempt  from  these  dipping 
requirements,  but  so  that  every  exemption 
shall  be  signed  bv  the  clerk  of  the  local 
authority  and  shall  be  subject  to  such  con- 
ditions as  may  be  specified  in  the  exemption. 
The  exemption  may  be  granted  subject  to 
conditions  as  to  subsequent  dipping  or 
otherwise.  A  copy  of  every  exemption 
shall  be  sent  to  the  Board    .    .    . 

**  4.  (1)  For  the  purposes  of  enabling  the 
local  authority  to  be  represented  at  the 
dipping  whenever  they  think  such  a  course 
desirable  the  owner  or  person  in  charge  of 
any  sheep  required  to  be  dipped  under  the 
preceding  Article  shall  give  such  written 
notice  of  his  intention  to  dip  his  sheep  as  is 
hereinafter  provided. 

"  (i)  The  notice  shall  be  delivered  or  sent 
by  post  to  such  person  as  the  local  authority 
of  the  district  may  appoint  to  receive  such 
notices  in  respect  of  sheep  in  their  district. 

•*  (ii)  The  notice  shall  be  sent  or  delivered 
at  such  time  as  to  be  received  by  the 
appointed  person  three  clear  days  at  least 
before  the  mtended  time  of  dipping. 
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"(iii)  The  notice  shall  state  the  time  and 
place  of  the  intended  dipping  and  the 
approximate  number  of  sheep  intended  to 
be  dipped    .    .    . 

"  (3)  A  return  .  .  .  shall  be  sent  im- 
mediately after  each  dipping  by  the  owner 
or  person  in  charge  of  the  sheep  dipped  to 
the  person  apix)tnted  to  receive  such  returns 
by  the  local  authority  of  the  district  in 
which  the  sheep  are  dipped 


"  19.  (1)  If   a   sheep   is  not  dipped  as 

squired  by  this   Oraer,  the   owner   and 

person  in  chai^  of  the  sheep  at  the  expira- 


tion of  the  period  within  which  their  dipping 
is  required  by  this  Order  shall  each  accord- 
ing  to  and  in  respect  of  his  own  acts  and 
defaults  be  deemed  guilty  of  an  offence 
against  the  Act  of  1894    ..." 

3.  The  appellant  by  his  shepherd,  Samuel 
Bridge,  on  August  the  30th,  1906,  duly 
obtained  an  exemption  in  respect  of  the 
said  sheep.  The  material  part  of  such 
exemption  was  as  follows  : 

"  West  Riding  of  Yorkshire. 

"  Form  *  A '  Articles  3  and  15. 

*'  Form  of  exemption. 

"  Sheep  Dipping  (North  of  England)  Order 
of  1906. 

*' The  under-mentioned  sheep  are  hereby 
exempted  from  the  provisions  of  Article  3 
of  the  above  Order  on  account  of  special 
circumstances. 

"  The  exemption  shall  not  extend  beyond 
the  31st  day  of  August,  1906. 

"  Hie  exemption  is  subject  to  the  following 
conditions : 

"  That  the  sheep  shall  be  dipped  between 
the  15th  and  30th  September,  1906,  and  shall 
not  be  moved  in  the  meantime. 

"(Signed)    Francis  Alvby  Darwin, 

"  Clerk  of  the  local  authority  for  the 
West  Riding  of  the  county  of 
York. 
"  Dated  30th  August,  1906. 

"  Particulars  op  Shrbp  Exempted. 


No.  and  deeoription  of 
sheep  exempted. 


19  ewes        "j 
20Umbs      j 


Name  and  address  of 
owner  of  the  sheep. 


Samuel  Bridge, 
Park  Gate, 

Hazlehead, 
Near  SheffiekL" 
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4.  The  appellant's  8he|)berd,  the  said 
Samuel  Bridge,  the  person  in  charge  of  the 
said  sheep,  on  oehali  of  the  appellant  duly 
gave  notice  in  accordance  with  clause  4  (I) 
of  the  above-recited  Order  of  his  intention 
to  dip  the  said  sheep  on  September  26th, 
1906. 

5.  The  appellant  on  September  26th,  1906, 
dipped  his  said  sheep  in  a  sheep  dip,  but 
sucn  sheep  dip  was  not  a  sheep  dip  approved 
by  the  Board  of  Agriculture  and  Fisheries 
for  sheep  scab  or  puri>ortinff  to  be  so 
approved  within  the  meaning  of  clause  2  of 
the  above-mentioned  Order. 

Upon  the  said  26th  September,  1906,  the 
said  local  authority  was  represented  by  two 
police  officers  at  the  said  sheep  dipping,  and 
the  appellant  was  then  told  by  the  said 
police  officers  that  the  dip  that  was  then 
being  used  was  not  an  approved  dip  (mean- 
ing an  approved  dip  witnin  the  saia  Order), 
and  the  appellant  said  to  the  officers  that 
he  knew  it  was  not  an  approved  dip  but 
that  in  his  opinion  it  was  more  eflfectual 
than  the  dip  approved  by  the  Board  of 
Agriculture  and  Fisheries,  and  that  he  was 
prefMred  to  back  his  opinion  against  that  of 
the  Board.  The  said  police  officers  there- 
upon informed  the  appellant  that  a  notice 
would  be  served  upon  the  said  Samuel 
Brid^  the  said  shepherd  of  the  appellant, 
to  dip  the  sheep  in  an  approved  dip,  and 
the  appellant  said  to  the  said  officers  that 
it  would  not  be  complied  with. 

On  the  27th  September,  1906,  a  notice 
under  clause  4  (3)  of  the  said  Order  was 
duly  sent  by  the  said  Samuel  Bridge  to 
Inspector  Arthur  Quest,  hereinafter  men- 
tioned, that  the  said  sheep  had  been  dipped 
on  the  26th  September,  1906. 

Except  by  tne  said  dipping  on  the  26th 
September,  1906,  the  said  sheep  were  not 
dipped  at  all  between  the  15th  and  30th 
September,  1906. 

6.  On  October  3rd,  1906,  an  information 
was  laid  against  the  appellant  by  the  respon- 
dent, the  material  part  whereof  was  as 
follows : 

"The   information   of    Arthur    Charles 

3 nest  of  Barnsley,  in  the  West  Kiding 
^  oresaid,  the  inspector  of  the  local  autho- 
rity under  the  Diseases  of  Animals  Act, 
1894,  who  states  that  Thomas  H.  Bingley 
of  Whitley  Hall,  Grenoside,  in  the  said 
West  Riding,  gentleman,  on  the  26th  day  of 
September,  1906,  at  Hazlehead,  in  the  said 
West  Riding,  then  being  the  owner  of  certain 
sheep,  did  not  dip  the  same  in  a  sheep  dip 
approved  by  the  Board  of  Agriculture  and 
Fisheries  for  sheep  scab  or  purporting  to  be 
so  approved,  contrary  to  the  Sheep  Dipping 
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(North  of  England)  Order  of  1906,  and 
contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided." 

7.  On  such  information,  and  following 
the  terms  thereof,  a  summons  was  issued 
against  the  appellant  on  October  3rd,  1906. 

8.  On  October  6th,  1906.  the  appellant 
was  convicted  before  the  aoove-mentioned 
court  of  summary  jurisdiction.  The  material 
part  of  such  conviction  is  as  follows : 

"Thomas  Henry  Binrfeyof  Whitley  Hall, 
Grenoside,  in  the  said  West  Riding,  gentle- 
man (hereinafter  called  the  defendant),  is 
this  day  convicted,  for  that  he  on  the  26th 
day  of  September,  1906,  at  Hazlehead  in  the 
township  of  Thurlstone  in  the  West  Riding 
aforesaid,  then  beine  the  owner  of  certain 
sheep,  did  not  dip  the  same  in  a  sheep  dip 
approved  by  the  Board  of  Agriculture  and 
Fisheries  for  sheep  scab  or  purporting  to  be 
so  approved,  contrary  to  the  Sheep  Dipping 
(North  of  England)  Order  of  1906,  and 
contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided." 

9.  It  was  contended  for  the  appellant 
upon  the  trial  of  the  said  appeal,  (1)  that 
the  information,  summons  and  conviction, 
did  not  any  of  them  disclose  any  offence, 
and  (2)  that  the  information,  summons  ana 
conviction,  were  each  of  them  in  respect  of 
an  omission,  to  wit,  not  dipping  certain 
sheep  on  September  26th,  1906,  which  said 
omission  did  not  constitute  any  offence  in 
law. 

10.  It  was  contended  for  the  respondent : 

(1)  That  notwithstanding  the  said  exemp- 
tion, the  dipping  of  the  sheep  by  the 
appellant  on  the  26th  September.  1906,  in  a 
dip  not  provided  by  the  Board  of  Agri- 
culture and  Fisheries,  constituted  an  offence 
within  clause  19  (1)  of  the  said  Order  in 
that  the  sheep  were  not  dipped  as  required 
by  that  Order. 

(2)  That  a  complete  offence  is  committed 
within  the  said  clause  19  (1)  when  a  sheep 
is  not  dipped  as  required  by  the  Order, 
although  tne  date  of  such  non-dipping  is 
within  the  sheep-dippinx  period,  but  that 
legal  proceedings  cannot  be  taken  in  respect 
thereof  under  the  said  clause  19  (1),  until 
after  the  expiration  of  the  said  period,  and 
in  this  case  legal  proceedings  were  com- 
menced on  October  3rd,  1906. 

(3)  That  the  appellant  by  dipping  his 
sheep  in  a  dip  not  approved  of  by  the 
Board  of  Agriculture  and  Fisheries  upon 
the  26th  September,  1906,  and  by  his  refusal 
to  comply  with  the  said  Sheep  Dipping 
Order  of  1906,  deprived  himself  of  the 
benefit  of  the  said  exemption,  and  was 
estopped   from    contending   that   he   had 
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not  committed  an  offence  under  the  said 
clause  19  (1). 

(A)  That  in  any  event  the  appellant  was 
rifpitly  convicted,  and  that  the  conviction 
was  ffood  in  law  and  disclosed  an  offence, 
notwithstanding  the  allegation  of  the  date 
of  the  26th  September,  1906,  in  that  he  did 
not  dip  his  sheep  at  sdl  in  a  dip  approved 
b^  the  Board  of  Apiculture  ana  Fisneries, 
within  the  exemption  period  between  the 
15th  and  the  30th  September,  1906. 

11.  The  said  court  of  quarter  sessions 
decided  that  the  said  information,  summons 
and  conviction  did  disclose  an  offence  within 
the  said  clause  19  (1),  and  dismissed  the 
appeal  with  costs.  The  question  for  the 
opinion  of  the  court  is  whether  the  decision 
of  the  court  of  quarter  sessions  was  correct 
or  not.  If  it  was,  the  order  dismissing  the 
appeal  is  to  stand  ;  if  it  was  not,  the  appeal 
is  to  be  allowed  with  costs  and  the  convic- 
tion to  be  quashed. 

(Signed)       Samuel  Kobebts, 
Chairman. 

,  T.  E.  Ellison  (H,  W.  W,  Wilber/orce  with 
him),  for  the  appellant,  cited  B,  v.  Hopkins 
{189S\  57  J.  P.  152. 

H,  T,  Waddy,  for  the  respondent. 

AlvebstonEj  L.C.J. — I  am  of  opinion 
that  this  conviction  cannot  be  supported. 
I  entirely  agree  with  the  view  that,  on  its 
being  proved  before  the  magistrates  that 
the  appellant  had  never  dipped  the  sheep  in 
any  dip  at  all  on  or  before  September  30th, 
1906,  which  was  the  last  day,  they  might 
have  drawn  up  a  perfectly  proper  convic- 
tion. I  desire  to  say  that  if  ne  had  dipped 
on  the  27th,  28th,  29th,  or  30th,  I  am  by  no 
means  sure  that  he  could  have  been  con- 
victed because  he  might  have  committed  a 
breach  of  the  Order  by  not  giving  the  proper 
notice.  I  only  mention  that  because  Mr. 
Waddy  has  pressed  us  to  say  that  this 
conviction  can  be  supported  because  after 
September  26th  he  could  no  longer  lawfully 
dip  the  sheep.  I  am  not  quite  so  sure  about 
that,  but  it  IS  quite  immaterial,  because  on 
the  facts  before  the  magistrates  the  appel- 
lant did  not  dip  the  sheep  again  between 
September  26th  and  September  30th.  He 
did  not  intend  of  course  to  dip  them  in  any 
other  dip  than  the  one  he  actually  usedf, 
and  he  might  have  been  convicted;  but 
tljcre  has  been  a  long  series  of  cases,  of 
which  B,  V,  Hopkinsy  supra^  is  only  an 
illustration,  and  on  which  we  have  had  to 
act  in  this  court  three  or  four  times  in  the 
course  of  the  last  five  or  six  years,  showing 
that  in  order  to  justify  a  conviction  it  must 
diacloee  an  offence.  Now  Mr.  Waddy  has 
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veiy  ingeniousl;^  tried  to  get  over  that 
difficulty  by  sayin|[  that  one  must  construe 
the  language  of  this  conviction  as  pointing 
to  the  state  of  facts  which  was  proved  at 
the  trial.  I  desire  to  say  that  over  and 
over  again  in  these  cases  where  one  has 
with  regret  been  obliged  to  give  effect  to 
the  argument  that  the  conviction  did  not 
disclose  an  offence,  there  was  no  doubt  the 
defendant  had  committed  the  offenc«^  and 
there  was  no  doubt  that  the  conviction 
might  have  been  properly  drawn  up.  Now 
here  all  we  have  is  this,  that  Thomas  Henry 
Bingley  was  convicted  "  for  that  he  on  the 
26th  dav  of  September,  1906  •  •  - .  then 
being  the  owner  of  certain  sheep,  did  not 
dip  the  same  in  a  sheep  dip  approved  by 
the  Board  of  Agriculture  and  Fisheries 
.  .  ."  It  was  not  an  offence  not  to  dip 
the  sheep  in  an  approved  sheep  dip  on 
September  26th,  the  offence  is  not  to  oip  in 
an  approved  dip  by  a  certain  date.  I  am  of 
opinion,  having  regard  to  the  long  course  of 
authorities,  that  we  ouffht  not  to  read  the 
conviction  otherwise  than  in  its  natural 
sense.  It  charges  the  appelhint  with 
dipping  the  sheep  in  the  wrong  dip,  and 
does  not  allege  even  indirectly  the  real 
offence,  which  was  that  he  had  not  before 
midnight  on  September  30th,  1906,  dipped 
the  sheep  in  the  sheep  dip  approved  by 
the  Board  of  Agriculture  and  fisheries.  I 
am  of  opinion  that  this  conviction  cannot 
be  supported. 

A.  T.  Lawbencb,  J.— I  am  of  the  same 
opinion.  I  think  that  it  is  necessary  that 
the  conviction  should  state  the  offence 
within  the  terms  of  the  Order  creating  the 
offence.  This  conviction  does  not  state  an^ 
offence.  It  is  perfectly  consistent  with  this 
conviction  that  the  appellant  might  have 
dipped  the  sheep  duly  and  properly  on 
September  27tli,  28th,  29th  or  30th,  1906. 
Therefore  this  conviction  is  bad.  He  might, 
I  suppose,  under  another  part  of  the  Onier 
have  Deen  charged  with  not  givinff  notice 
that  he  had  dipped  the  sheep  properly  in  an 
approved  dip  on  one  of  the  subsequent 
days,  but  that  is  not  this  case.  He  was 
charged  simply  with  not  having  dipped  the 
sheep  in  an  approved  dip  on  SeptemTOr  26th, 
and  that  is  not  shown  to  be  any  offence 
within  the  statute. 

Appeal  Mowed  and 
eonvietion  quashed. 

Solicitors  for  the  appellant :  Qribble, 
Oddie  &  Co.,  for  Dransfiela  and  Hodgkinson, 
Penistone. 

Solicitors  for  the  respondent :  Clements, 
Williams  <B  Co.,  for  W.  Vibort  Dixon, 
Wakefield. 
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June  19,  1907. 

(Before  Alverstone,  L.C.J.,  Dablino  and 
A.  T.  Lawbence,  JJ.) 

Rex    v.    Mabsham;    Ex  parte 
Chambeblain. 

Motor  car— Conviction — ^Endorsement  of 
licence—Parks  Regulation  Act,  1872 
(36  &  36  Vict  c.  16),  s.  4— Motor  CJar 
Act,  1903  (3  Edw.  7,  c.  36),  s.  4. 

Undof'  s.  4  of  the  Motor  Car  Act,  1903,  there 
t$  no  power  to  endorsea  licence  granted 
under  the  Act  tvith  particulars  of  a 
conviction  for  a  first  or  second  offence^ 
consisting  of  driving  a  motor  oar  in 
St.  Jatne^s  Park  at  a  greater  speed 
than  ten  miles  an  hour  contrary  to  the 
reaulations  made  by  the  Commissioners 
of  Works  and  the  Parks  Regulation 
Act,  1872. 

Rule  nin  calling  upon  Robert  Henry 
Ballock  Marsham,  Esq.,  one  of  the  mams- 
trates  of  the  police  courts  of  the  metropolis, 
sitting  at  the  Bow  Street  Police  Court,  to 
show  cause  why  a  writ  of  certiorari  should 
not  issue  to  quash  a  certain  endorsement  on 
the  licence  of  one  Robert  Chamberlain, 
granted  to  him  under  the  Motor  Car  Act, 
1903,  upon  the  ground  that  the  magistrate 
had  no  jurisdiction  on  a  conviction  under 
the  Parks  Regulation  Act,  1872,  to  endorse 
the  licence  of  the  applicant. 

The  following  facts  appeared  from  the 
affidavit  of  the  applicant : 

The  applicant  was  a  chauffeur  who,  up  to 
the  time  hereinafter  mentioned,  had  never 
been  ;convicted  of  an  offence  under  the 
Motor  Car  Act,  1903,  nor  of  any  offence 
in  connection  with  the  driving  of  a  motor 
car. 

On  February  13th,  1907,  he  was  driving 
his  employer  m  a  motor  car  through  St 
James's  Park,  and  he  was  subsequently 
summoned  to  appear  before  the  court  of 
summary  jurisdiction,  sitting  at  Bow  Street, 
to  answer  a  charge  of  driving  the  said  car 
at  a  greater  speed  than  ten  miles  an  hour, 
contrary  to  the  regulations  made  by  the  Com- 
missioners of  Works  on  April  28th,  1904,  and 
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published  by  notice  exhibited  in  the  said 
park,  and  contrary  to  the  Parks  Regulation 
Act,  1872.  The  said  summons  further 
stated  that  s.  4  (2)  of  the  Motor  Car  Act, 
1003,  required  that  any  i>er8on  convicted  of 
the  offisnce  named  therein  if  he  had  any 
licence  under  the  said  Act  should  produce 
the  same  within  a  reasonable  time  for  the 
purpose  of  endorsement 

The  magistrate  convicted  the  applicant 
and  fined  nim  40s,  and  2s.  costs,  ana  caused 
his  licence  to  be  indorsed  with  particulars 
of  the  said  conviction. 

The  Parks  Regulation  Act,  1872,  s.  4, 
provides : 

"If  any  person  does  any  act  in  contra- 
vention of  any  regulation  contained  in  the 
First  Schedule  annexed  hereto,  he  shall,  on 
conviction  by  a  court  of  summary  jurisdic- 
tion, be  liable  to  a  penalty  not  exceeding 
five  pounds ;    .    .    . 

Section  2  of  the  regulations  contained  in 
the  First  Schedule  provides :  "  No  person 
shall  drive  or  wheel  m  a  park  any  vehicle, 
barrow,  truck,  or  machine  except  in  accord- 
ance with  the  rules  of  the  park." 

Section  19  of  the  regulations  provides : 
"For  the  purposes  of  this  Schedule  *the 
rules  of  the  park'  shall  be  deemed  to  be 
such  rules  as  may  in  relation  to  any  matter 
within  the  jurisdiction  of  the  ranger  (if 
any)  of  the  park  be  from  time  to  time  made 
by  the  ranger,  and  in  relation  to  any  other 
matter  to  which  these  reflations  are 
applicable  be  from  time  to  time  made  by 
the  Commissioners  of  Works." 

The  Motor  Car  Act,  1903,  s.  4,  pro- 
vides: 

"  (1)  Any  court  before  whom  a  person  is 
convicted  of  an  offence  under  this  Act,  or 
of  any  offence  in  connection  with  the  driving 
of  a  motor  car,  other  than  a  first  or  second 
offence,  consisting  solely  of  exceeding  any 
limit  of  speed  fixed  under  this  Act  .  .  . 
(c)  if  the  person  convicted  holds  any  licence 
under  this  Act,  shall  cause  particulars  of 
the  conviction  and  of  any  order  of  the  court 
made  under  this  section,  to  be  endorsed  upon 
any  licence  held  by  him,  and  shall  also 
cause  a  copy  of  those  particulars  to  be  sent 
to  the  council  by  whom  any  licence  so 
endorsed  has  been  granted. 

"  (2)  Any  person  so  convicted,  if  he  holds 
any  licence  under  this  Act,  shall  produce 
the  licence  within  a  reasonable  time  for  the 

Surposes  of  endorsement,  and  if  he  fails  to 
o  so  shall  be  guilty  of  an  offence  under  this 
Act." 

Rule  3  of  the  rules  dated  April  24th,  1904, 
made  by  the  (Commissioners  of  Works  for 
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St.  James's  and  the  Green  Parks  in  connec- 
tion with  the  reguhttions  prescribed  by  the 
Parks Reffulation Act,  1872,  provides:  ".  .  . 
Drivers  of  all  vehicles  must  conform  to  such 
orders  for  the  regulation  of  traffic  as  may 
be  given  by  the  park  keepers  or  published 
by  notice  exhibited  in  the  parks." 

Rule  4  provides :  ".  .  .  Cars  propelled 
or  drawn  by  mechanical  means  snail  only 
be  admitted  subject  to  such  regulations  as 
may  from  time  to  time  be  framed  by  the 
Commissioners  of  Works,  and  published  by 
notice  exhibited  in  the  parks." 

O,  E,  Aikwithy  for  the  magistrate,  showed 
cause.— The  words  of  s.  4  of  the  Motor  Car 
Act,  1903,  are  so  wide  that  endorsement 
must  follow  upon  conviction.  The  speed 
limit  which  the  applicant  contravened  is  not 
fixed  under  the  Motor  Car  Act,  1903,  but 
under  the  Parks  Regulation  Act,  1872. 

Avory^  K.C.,  and  J,  K.  F,  Cleave^  for  the 
applicant,  in  support.— Section  20  (2)  of  the 
Motor  Car  Act,  1903,  provided  that  the  Act 
should  come  into  force  on  January  1st,  1904. 
The  rules  under  which  the  applicant  was 
convicted  were  not  made  till  suosequently. 
The  words  *^ fixed  under  this  Act"  in  s.  4 
of  the  Motor  Car  Act,  1903,  cannot  get  rid 
of  the  exception  as  to  endorsement  merely 
because  the  speed  limit  of  ten  miles  an 
hour  in  St.  James's  Park  is  not  fixed  by  any 
provision  of  that  Act.  They  are  mere  sur- 
plusage. It  would  be  absurd  for  the  court 
to  be  Dound  to  endorse  in  the  case  of  a  first 
or  second  offence  in  the  park  and  not  in  the 
case  of  a  first  or  second  offence  on  a  public 
highway.  The  applicant  has  no  right  of 
appeal  under  s.  11  (2)  of  the  Motor  Car  Act, 
1903,  as  he  was  not  convicted  "  under  this 
Act,"  and  there  is  no  right  of  appeal  under 
the  Parks  Regulation  Act,  1872.  A  man 
may  not  be  punished  twice  for  the  same 
offence  even  if  one  Act  overlaps  the  other 
{R.  V.  Hoaeason  {1811\  14  East,  606).  There 
were  no  rules  fixing  a  speed  limit  in  the  park 
before  April  28th,  1904. 

Alvbrstonb,  L.C.J.— This  case  is  cer- 
tainly a  difficult  one  to  decide,  because  if 
one  took  the  lansuage  of  the  Motor  Car 
Act,  1903,  s.  4,  ana  construed  it  without  the 
consideration  of  anything  else,  it  would  be 
difficult  to  say  that  the  applicant  was  not 
convicted  ''of  any  offence  in  connection 
with  the  driving  of  a  motor  car,  other  than 
a  first  or  second  offence,  consisting  solely  of 
exceeding  any  limit  of  speed  fixed  under 
this  Act^'  but  it  seems  to  me  that  either 
this  is  to  be  regarded  as  a  cams  omUim  or 
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we  ought  to  construe  the  Motor  Car  Act, 
1903,  as  it  applied  at  the  time  when  the  Act 
was  passed.    Now  the  statute  provides  by 
s.  1  (l)that  nobody  shall  drive  on  a  public 
highway,  which  for  this  purpose  must  be 
taken  also  to  include  a  road  to  which  the 
public  have  access,  at  more  than  twenty 
miles  an  hour,  and  it   also  provides   by 
s.  9  (1)  that  within  any  limits  or  place 
ref errea  to  in  regulations  made  by  the  Local 
Government  Board  with    a   view  to   the 
safety  of  the  public,  on  the  application  of 
the  local  authority,  a  person  shall  not  drive 
a  motor  car  at  a  speed  exceeding  ton  miles 
an  hour.    Therefore,  it  is  quite  clear,  and 
we  know  it  to  be  the  fact,  that  various  VxaX 
authorities  have  a  lower  limit  fixed  within 
their  areas  than  twentv  miles  an  hour,  as. 
for  instance,  boroughs  that  have  a  limit  of 
ten  miles  an  hour.    The  statute  provides  by 
s.  4  :  "  Any  court  before  whom  a  person  is 
convicted  of  an  offence  under  this  Act,  or  of 
any  offence  in  connection  with  the  driving 
of  a  motor  car,  other  than  a  first  or  second 
offence,  consisting  solely  of  exceeding  any 
limit  of  speed  fixed  under  this  Act    .^   .    . 
shall  cause   particulars  of  the  conviction 
...    to  be  endorsed  upon  any  licence 
held  by  him."    The  fraraers  of  the  Act  no 
doubt  forgot  that  regulations  might  possibly 
be  made  under  the  Parks  Regulation  Act, 
1872,  with  regard  to  the  speed  of  traffic. 
Had  they  had  that  in  their  minds,  I  have 
no  doubt  that  they  would  have  inserted 
words  which  would  have  treated  a  first 
or    second    offence    consisting    solely   of 
exceeding  any  limit  of  speed  fixed  under  the 
Parks  Regulation  Act,  1872,  as  being  exactly 
the  same  as  a  first  or  second  offence  against 
any  limit  of  speed  fixed  under  the  Motor 
Car  Act,  1903.    The  statute,  dealing  with 
a  class   of   case  which  apparently  covers 
everything,  naniely,  twenty  miles  an  hour 
on  any  public  highway,  or  a  speed  fixed  at 
a  lower  limit  under  the  powers  of  the  Act, 
says  that  if  the  person  convicted  holds  any 
licence  under    this  Act    the    court    shall 
cause  particulars  of  the  conviction  and  of 
any  order  of  the  court  made   under  this 
section  to  be  endorsed  upon  any  licence 
held  by  him.    It  was  contended  by  Mr. 
Askwitk,  in  showing  cause  a^inst  this  rule, 
that  inasmuch  as  the  applicant  was  con- 
victed of  driving  otherwise  than  in  accor- 
dance with  the  rules  of  the  park,  that  is  to 
say,  at  a  greater  speed  than  ten  miles  an 
hour,   contrary  to   the   regulations   made 
by   the   Commissioners   of   Works,   there 
was  an  obligation  upon  the  magistrate  to 
endorse  the  fact  upon  the  licence.    Now 
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I  think  that  it  may  fairly  be  urged  that 
8.  4  (1)  (c),  which  directs  the  court  to 
endorse  the  particulars  upon  the  licence, 
and  to  send  a  cop^  of  those  particulars  to 
the  council  by  which  the  licence  has  been 
granted,  is  a  direction  that  the  court  is  to 
endorse  it  in  the  cases  that  are  included  in 
s.  4  (1),  namely,  in  cases  of  a  conviction  for 
"  any  offence  in  connection  with  the  driving 
of  a  motor  car,  other  than  a  first  or  secona 
offence,  consisting  solely  of  exceeding  any 
limit  of  speed,''  but  inasmuch  as  a  limit  of 
speed  was  fixed  by  the  Act,  the  words 
"fixed  under  this  Act,"  meaning  thereby 
"  by  the  Act  or  by  a  regulation  made  under 
the  powers  of  the  Act,"  were  added.  I  can- 
not think  that  those  words  ought  to  be 
construed  so  as  to  include  and  bring  within 
the  obligation  to  endorse  the  first  or  second 
offence  of  exceeding  a  speed  limit  simply 
on  the  ground  that  the  speed  limit  has  been 
fixed  in  some  other  lawful  way.  I  do  not 
desire  to  rely  more  than  I  am  entitled  to 
do  on  the  absurdities  that  might  arise,  but 
I  must  say  this,  that  it  does  seem  to  me  a 
very  strong  arg^ument  in  favour  of  this 
sensible  view  being  taken  that  if  the  man 
drives  at  thirtv  mues  an  hour  in  St.  James's 
Park  he  mL^ht  be  proceeded  against  for 
a  breach  of  the  Motor  Car  Act,  1903, 
and  convicted  and  fined,  and  tJie  licence 
cannot  be  endorsed  in  the  case  of  a  first  or 
second  offence,  and  yet  if  he  goes  eleven 
miles  an  hour  and  is  convicted  under  the 
Ftoks  Regulation  Act,  1872,  it  must  be 
endorsed,  or,  again,  that  if  just  outside  the 
park  in  the  borough  of  Kensington  he  is 
driving  at  forty  or  fifty  miles  an  hour,  and 
is  properly  summoned  and  convicted  for 
doing  so,  his  licence  cannot  be  endorsed  in 
the  case  of  a  first  or  second  offence,  whereas 
if  he  is  going  at  eleven  miles  an  hour  inside 
the  park  it  must  be  endorsed.  I  think, 
therefore,  that  in  either  view  the  case  is 
either  not  covered  by  the  statute  at  idl,  or 
else  we  ought  to  construe  these  words 
"fixed  under  this  Act,"  not  as  excluding 
regulations  made  for  the  parks,  but  that 
they  were  intended  to  indicate  that  speed 
limits,  if  merely  exceeded,  were  not  to  be 
the  subject  of  endorsement  in  the  case  of 
a  first  or  second  offence.  The  order  will  be 
to  quash  the  endorsement  on  the  licence. 

Daslikg,  J. — I  am  of  the  same  opinion. 
It  seems  to  me  that  s.  4  deals,  amongst  other 
things,  with  exceeding  the  limit  of  speed, 
and  then  an  exception  is  made  in  favour  of 
persons  who  exceed  that  limit  of  speed  for 
the  first  or  second  time.    If  it  were  not  for 
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the  words  in  s.  4  (\) — "  limit  of  speed  fixed 
under  this  Act " — tnere  would  be  no  doubt 
that  this  endorsement  of  the  licence  would 
be  wrong.  Now  it  seems  to  me  that  those 
words  "fixed  under  this  Act"  are  not  suffi- 
cient to  get  rid  of  the  exception  when  the 
case  is  that  of  a  person  driving  in  the  park, 
if  you  have  regard  to  what  are  to  my  mina 
the  extreme  absurdities,  and  the  ii^ustioe 
that  would  follow  from  holding  that  those 
three  words, "  under  this  Act,"  are  sufficient 
to  deprive  a  oerson  driving  over  ten  miles 
an  hour  in  tne  park  on  a  first  or  second 
occasion  of  the  protection  accorded  to  him 
if  he  drove  up  to  100  miles  an  hour  outside 
it.  As  to  the  absurdities,  one  of  the  most 
manifest  of  them  appears  to  me  to  be  this, 
l^at  because  this  happened  in  the  park 
there  would  be  no  appeal  against  this 
endorsement,  but  under  s.  11  (2)  of  the  Motor 
Car  Act,  1903,  it  is  enacted  that "  Any  person 
adjudged  to  pay  a  fine  exceeding  twenty 
shillings  under  this  Act  may  appeal  against 
the  conviction.  .  .  ."  so  that  he  would 
be  deprived  of  the  benefit  of  the  excep- 
tion MK^ause  it  is  fixed  under  this  Act, 
and  at  the  same  time  deprived  of  the 
right  of  appeal  which  he  would  have 
under  this  Act,  because  he  is  not  convicted 
under  the  Act  at  all.  Another  thing  that 
appears  to  me  a  manifest  absurdity  is  this : 
Tnis  road  in  the  park  is  a  road  to  which  the 
public  are  granted  access.  Now  s.  20  of 
the  Motor  Car  Act,  1903,  provides  that 
"the  provisions  of  this  Act  and  of  the 
principal  Act  shall  apply  in  the  case  of  a 
roadway  to  which  the  public  are  granted 
access,  m  the  same  manner  as  they  apply  in 
the  case  of  a  public  highway,"  and  here 
a^n  the  exception  which  is  under  con- 
sideration would  apply,  but  s.  9  says: 
"Section  four  of  the  principal  Act  (which 
relates  to  the  rate  of  speed  ot  motor  cars)  is 
hereby  repealed,  but  a  person  shall  not, 
under  any  circumstances,  drive  a  motor  car 
on  a  public  highway  at  a  speed  exceeding 
twenty  miles  per  hour,  and,  within  any 
limits  or  place  referred  to  in  regulations 
made  by  the  Local  Government  Board  with 
a  view  to  the  safety  of  the  public,  on  the 
application  of  the  local  authority  of  the  area 
in  which  the  limits  or  place  are  situate,  a 
person  shall  not  drive  a  motor  car  at  a  speed 
exceeding  ten  miles  per  hour  .  .  ." 
There  you  have  the  very  speed  to  which 
this  exception  would  apply  if  this  limit  had 
b^n  fixed  by  the  Local  Government  Board 
with  a  view  to  the  safety  of  the  public. 
But  simply  because  it  is  not  fixed  by  the 
Local  Government  Board  but  is  fixed  by 
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the  authority  that  regulates  the  parks,  it  is 
said  that  the  accused  is  not  to  have  an 
appeal  and  is  not  to  have  the  benefit  of  this 
exception.  I  have  not  heard  any  kind  of 
reason  given  why  he  should  be  deprived  of 
these  advantages  if  he  commits  the  offence 
in  the  park  whereas  he  would  be  entitled  to 
them  all  if  he  committed  the  offence  in  a 
very  much  more  crowded  thoroughfare 
where  proceeding  at  a  high  rate  of  speed 
might  be  far  more  dangerous.  For  these 
reasons,  although  I  admit  that  the  words 
are  certainly  grammatically  capable  of  the 
construction  put  upon  them  b>[  Mr.  Askvnthy 
yet  I  think  it  would  be  so  manifestly  against 
the  whole  spirit  of  the  Act,  to  be  gatnered 
from  section  after  section,  that  the  Act 
cannot  have  meant  what  the  prosecution 
contended. 

A.  T.  Lawbenob,  J.*-I  am  of  the  same 
opinion,  though  I  have  great  difficulty  in 
construing  s.  4  in  any  way  which  does  not 
result  in  a  conclusion  favourable  to  Mr. 
Ashunth's  argument,  but  I  think  it  is  so 
clear  that  the  intention  of  the  Act  was  to 
except  from  endorsement  first  and  second 
offences  consisting  of  exceeding  a  speed  limit 
that  to  read  the  section  in  the  way  he  con- 
tends for  would  be  adhering  to  the  letter  of 
the  section  and  departing  from  the  intention 
and  spirit  of  it  Therefore  I  have  come  to 
the  conclusion  that  the  section  does  not 
mean  that  the  licence  must  be  endorsed  in 
the  case  of  a  first  or  second  offence  con- 
sisting of  exceeding  a  speed  limit  if  the 
offence  happens  to  be  committed  in  the  park 
as  distinguished  from  any  other  place  wnere 
motor  cars  pass  and  repass.  I  think  that 
the  words  "fixed  under  this  Act"  were 
really  supposed  at  the  time  when  the  Act 
was  passed  to  cover  all  cases  of  speed  limits, 
and  that  it  was  not  foreseen  at  that  time 
that  there  might  under  some  other  Acts  of 
Parliament  which  were  then  in  existence  be 
limits  of  speed  fixed  in  the  future,  and 
therefore  I  think  that  the  true  reading  of 
s.  4  is  to  read  it  as  not  applicable  merely  to 
speed  limits  fixed  under  the  Act  but  also  to 
other  speed  limits,  namely,  to  all  speed 
limits  fixed  lawfully  and  by  due  authority. 
Read  in  that  way,  there  is  no  difficulty  or 
absurdity  in  the  section.  It  leaves  the 
section  to  have  the  effect  which  Mr.  Avory 
in  his  last  argument  contends  against, 
namely,  the  blending  of  punishments  under 
two  Acts ;  it  seems  to  me  that  the  section 
intends  that  where  an  offence  is  committed 
in  connection  with  the  driving  of  a  motor 
car  there  shall  be  the  punishment  imposed 
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by  the  Act  creating  the  offence  and  also  the 
endorsement  specified  by  the  Motor  Car 
Act,  1903.  I  cannot  read  those  words  in 
any  other  way.  Of  course  the  legislature 
can  direct  that  if  it  chooses,  although  it 
would  not  be  proper  so  to  construe  an  Act 
unless  there  were  express  words  in  the 
statute,  but  still  I  think  there  is  reason  in 
that,  because  the  intention  of  the  legislature 
seems  to  be  to  have  these  licences  endorsed 
in  proper  cases  in  order  to  induce  drivers  of 
motor  cars  generally  to  observe  not  merelv 
this  statute  relating  to  motor  cars  but  all 
other  statutes  having  reference  to  driving 
in  order  to  secure  the  safety  of  passengers 
and  of  the  public.  For  tnese  reasons  I 
think  that  this  rule  should  be  made 
absolute. 

Rule  ahtolute. 

Solicitor  against  the  rule :  The  Treasury 
Solicitor. 
Solicitors  in  support :  Firth  <fe  Co. 
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June  20,  1907. 

(Before  Alvebstone,  L.C.J.,  Dabuno 
and  A.  T.  Lawbence,  JJ.) 

Eaebogate  Cobpobation  V,  McKay. 

Water— Supply  for  domestic  purposes — 
Water  used  for  physician  ana  surgeon's 
motor  car— Waterworks  Clauses  Act, 
1863  (26  (k  27  Vict  c.  93),  s.  12. 

Water  supplied  to  a  phytician  and  surgeon 
and  used  by  htm  for  the  vurpose  of 
washing  a  motor  car^  which  ne  uses  for 
the  purposes  of  his  profession^  is  not 
water  supplied  for  other  than  a  domestic 
purpose  within  s,  12  of  the  Waterworks 
Clauses  Act,  1863. 

Case  stated  by  the  undersigned,  five  of 
his  Majes^'s  justices  of  the  peace  in  and  for 
the  West  Riding  of  Yorkshire. 

1.  At  the  court  of  summary  jurisdiction 
sitting  at  the  Court-house,  Knaresborcmgh, 
a  complaint  was  preferred  by  the  mayor, 
aldermen,  and  burgesses  of  thd  borough  of 
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Harrogate  Corporation  v.  McKay. 

Harrogate  (hereinafter  called  the  appellants) 
under  the  Waterworks  Clauses  Act,  1847 
(10  <k  11  Vict.  c.  17),  and  Acts  amending 
the  same,  the  Pablic  Health  Act  1876  (38  & 
39  Vict  c.  55Xand  the  Harrogate  Corporation 
(Waterworks  Transfer)  Act,1897(eo&eiVict. 
c.  ccxxxvii.),  against  Ian  Donald  Mackay 
(hereinafter  called  the  respondent)  to  recover 
the  sum  of  lOs.,  being  rent  for  water  supplied 
by  the  appellants  to  and  used  by  the  respon- 
dent for  a  motor  car  used  by  him  for  other 
than  a  domestic  purpose — namely,  for  the 
purposes  of  his  profession  or  business  of  a 
physician  and  surgeon — during  the  half- 
year  ended  December  25th,  1906.  The 
complaint  was  heard  on  February  27th, 
1907,  when  we  dismissed  the  same,  but 
stated  this  case. 

2.  Upon  the  hearing  of  the  said  com- 
plaint, the  following  facts  were  admitted  or 
proved  in  evidence : 

(1)  During  the  half-year  ended  December 
25th,  1906,  the  respondent  kept  a  motor 
car,  which  he  used  m  and  for  the  purpose 
of  his  business  or  profession  as  a  medical 
man,  although  he  used  it  from  time  to  time 
for  purposes  of  pleasure. 

(2)  The  respondent  during  the  said  period 
regularly  used  T^ter  from  the  appeilants' 
pipes  for  the  purpose  of  washing  his  motor 
car,  and  for  other  purposes  in  connection 
therewith. 

(3)  The  respondent  kept  his  said  motor 
car  in  an  outbuilding  or  premises  adjoining 
his  dwelling-house,  the  rateable  value  of 
the  whole  premises,  according  to  the  Poor 
Law  Valuation  List,  being  £39,  and  the 
appellants  had  charged  the  respondent,  and 
the  respondent  had  paid  the  appellants,  the 
water  rate  for  water  supplied  for  domestic 
purposes  to  the  premises,  viz.,  the  sum  of 
£1  7«.  4d.,  for  the  half-year  ended  Decem- 
ber 25th,  1906,  in  accordance  with  the 
provisions  of  s.  26  of  the  Harrogate  Cor- 
poration (Waterworks  Transfer)  Act,  1897. 

(4)  The  appellants,  purporting  to  act  under 
8.  34  of  the  Harrogate  Cforporation  (Water- 
works Transfer)  Act^  1897,  had  charged  the 
respondent,  in  addition  to  the  said  rate  of 
£1  7«.  4d.  for  water  supplied  for  domestic 

Purposes  for  the  half-year  ended  Decem- 
er  25th,  1906,  a  rent  or  sum  of  10«.  for 
water  supplied  and  used  during  the  same 
half-year  for  other  than  domestic  purposes, 
that  18  to  say,  for  business  purposes— namely, 
for  washing  his  motor  car  and  for  other 
purposes  in  connection  therewith. 

(5)  The  appellants  had  charged  the  respon- 
dent, and  the  respondent  had  paid  the 
appellants  without  complaint,  the  like  rate 
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and  rent  for  the  half-years  ended  Decem- 
ber 25th,  1905,  and  June  24th,  1906. 

(6)  The  demand  note  delivered  by  the 
appellants  to  the  respondent  for  the  half- 
year  ended  December  25th,  1906,  was  worded 
like  the  previous  demand  notes  delivered  to 
the  respondent  for  the  half-years  ended 
December  25th,  1905,  and  June  24th.  1906, 
and  which  he  had  paid  without  complaint. 

(7)  The  responaent  did  not  give  any 
notice  that  he  objected  to  the  charge  of 
rent  or  to  pay  such  charge  for  water  supplied 
to  him  in  the  way  of  his  business  or  pro- 
fession for  the  purpose  of  washing  his 
motor  car  and  using  water  in  connection 
therewith  until  December  11th,  1906.  when 
he  informed  the  appellants'  rate  collector 
that  he  objected  to  pa^  the  charge. 

(8)  The  appellants,  in  pursuance  of  s.  34 
of  the  Harrogate  Corporation  (Waterworks 
Transfer)  Act,  1897,  where  water  is  used  for 
other  than  domestic  purposes,  make  a  charge 
in  the  case  of  a  motor  car  of  £1  per  annum, 
in  the  csisse  of  horses  5«.  each  per  annum, 
and  in  the  case  of  the  washing  of  four- 
wheeled  carriages  7s.  6d,  each  per  annum, 
and  of  two-wheeled  carriages  5s.  each  per 
annum. 

3.  By  the  Harrogate  Water  Act,  1903, 
s.  4,  the  limits  of  water  supply  of  the  appel- 
lants were  extended  to  include  the  whole 
area  comprised  in  the  Knaresborough  water 
supply  limits,  and  the  appellants  should  as 
from  the  appointed  day,  September  29th, 
1903,  commence  and  thereafter  continue  to 
afford  within  the  said  water  limits,  a  supply 
of  water  adequate  to  the  needs  of  the 
inhabitants  thereof,  and  the  provisions  con- 
tained in  the  Harrogate  Corporation  (Water- 
works Tran8fer)Act,  1897,  and  the  Harrogate 
Water  Act,  1901,  should  apply  within  the 
said  extended  limits  of  supply. 

4.  The  Harrogate  Water  Act  1903  (3  Ed  w.  7, 
c.  xxxvii.),  s.  5, enacts :  **The  charges  made  by 
the  corporation  "  (the  appellants)  *'  in  respect 
of  water  supplied  or  consumed  within  all 
parts  of  their  limits  of  supply  as  extended 
by  this  Act  shall  be  calculated  upon  a 
uniform  basis  for  all  consumers  without 
respect  to  the  locality  in  which  their  pre- 
mises are  situate." 

5.  Section  30  of  the  Harrogate  Corporation 
(Waterworks  Transfer)  Act,  1897.  enacts : 
*' The  corporation " (the  appellants) "shall  not 
be  bound  to  supply  with  water  otherwise 
than  by  measure  anj  building  used  by  an 
occupier  as  a  dwelling-house  whereof  any 
part  is  used  by  the  same  occupier  for  any 
trade  or  manufacturing  purpose  for  which 
water  is  required  " ;  and  s.  34  of  the  same 
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Act  eDacts  :  "The  corporation"  (the  appel- 
lants) "  may  supply  water  for  other  than 
domestic  purposes  on  such  terms  and  con- 
ditions as  the  corporation  "  (the  appellants) 
"think  fit,  and  may  supply  water  by  measure 
either  for  domestic  or  other  purposes,  and 
the  moneys  payable  for  the  supply  of  water 
under  this  section  shall  be  recoverable  in 
the  same  manner  as  rates  due  to  the  corix)ra- 
tion  "  (the  appellants) "  for  water :  provided 
alwavs  that  no  person  shall  be  entitled  to  a 
supply  of  water  for  other  than  domestic 
purposes  if  such  supplv  would  interfere 
with  the  sufiiciency  of  the  supply  of  water 
for  domestic  purposes." 

6.  For  the  appellants  it  was  contended 
that  water  usea  by  the  respondent  for  the 
purpose  of  washing,  etc.  his  motor  car  in  the 
manner  hereinbefore  set  out  was  not  used 
for  a  domestic  purpose  ;  that  as  the  motor 
car  was  mainly  used  by  the  respondent  in 
the  practice  of  his  profession,  it  was  used  in 
a  business,  and  that  water  supplied  for  use 
on  such  motor  car  was  supplied  for  a  busi- 
ness purpose  within  s.  12oi  the  Waterworks 
Clauses  Act,  1863  ;  and  that  the  appellants 
were  empowered  by  virtue  of  the  Harrogate 
Corporation  (Waterworks  Transfer)  Act, 
1 897  (60  &  61  Vict.  c.  ccxxxvii.),  s.  34,  to  supply 
water  for  other  than  domestic  purposes  on 
such  terms  and  conditions  as  they  (the 
appellants)  think  fit ;  and,  further,  that  the 
appellants  having  supplied  water  to  the 
respondent  and  charged  him  a  rent  therefor, 
which  rent  he  (the  respondent)  had  paid 
without  complaint  for  two  half -vears— that 
is  to  say,  for  the  half-year  ended  December 
25th,  1905,  and  for  the  half-year  ended  June 
24th,  1906— there  was  an  implied  contract 
between  the  appellants  and  tne  respondent 
that  if  the  appellants  supplied  water  to  the 
respondent  and  he  used  the  water  for  wash- 
ing, etc.  his  motor  car  for  the  half-year 
immediately  following  the  half-year  ended 
June  24th,  1906,  the  respondent  would  pay 
the  appellants  the  same  rent  that  had  been 
charged  to  and  paid  by  him  for  the  two 
previous  half-years  ended  December  25th, 
1905,  and  June  24th,  1906. 

7.  For  the  respondent  it  was  contended 
that  the  supply  of  water  for  domestic  pur- 
poses included  the  supply  of  water  tor  a 
motor  car  used  by  the  respondent  in  the 
practice  of  his  profession  of  a  physician  and 
surgeon  ;  that  the  Waterworks  Clauses  Act, 
1863,  8.  12,  applied  only  to  a  supply  of 
water  for  horses  or  for  washing  carriages 
where  such  horses  or  carriages  are  keptlor 
sale  or  hire  or  by  a  common  carrier ;  that 
the  respondent  did  not  keep  his  motor  car 
for  sale  or  hire,  and  that  he  was  not  a 
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common  carrier ;  that  all  he  (the  respon- 
dent) wanted  water  for  was  tor  washing 
his  motor  car,  and  he  did  not  want  water 
for  a  business,  and  that  the  water  rate 
charged  by  the  appellants  to  the  respondent 
for  water  supplied  to  him  for  domestic 
purposes  includied  the  water  supplied  to  and 
used  by  him  for  his  motor  car. 

8.  Our  attention  was  called  to  the  follow- 
ing cases :  Lew  v.  Lamheth  Watetnoorki  Co, 
(1875)  (not  reported) ;  Smith  v.  Anderton 
{1880),  50  L.  J.  Ch.  39;  Callander  v. 
Oelrichs  (18S8\  5  Bing.  N.  C.  68  ;  Ex  parte 
Ford;  In  re  Chappell  {1885\  16  Q.  B.  D. 
305. 

9.  We  were  of  opinion  that  the  water 
used  by  the  respondent  for  his  said  inotor 
car  was  not  water  used  by  him  for  a  business 
within  s.  12  of  the  Waterworks  Clauses 
Act,  1863,  and  that  s.  12  of  that  Act  was  an 
exhaustive  one,  and  did  not  include  water 
used  in  the  manner  in  which  the  respon- 
dent used  it  as  hereinbefore  set  out.  We 
were  also  of  opinion  that  on  the  facts 
proved  or  admitted  a  contract  could  not  be 
implied  between  the  appellants  and  the 
respondent,  that  if  the  respondent  used  the 
water  for  his  motor  car  during  the  half-year 
ended  December  25th,  1906,  he  would  pay 
the  appellants  the  rent  or  sum  of  lOs., 
which  rent  or  sum  he  had  paid  them  for 
the  water  used  for  his  motor  car  during  the 
two  previous  half-years.  We  accordingly 
dismissed  the  said  complaint.  The  question 
for  the  opinion  of  the  court  is  whether 
on  the  above  statement  of  facts  we  came  to 
a  correct  determination  and  decision  in 
point  of  law. 

Dated  the  30th  da^  of  April,  1907,  at  the 
court  of  summary  jurisdiction  sitting  at 
Knaresborough  in  and  for  the  petty  sessional 
division  of  Claro  in  the  West  Biding  of 
Yorkshire. 

(Signed)     0.  E.  Chableswobth. 
Wm.  Habb-Qill. 

F.  W.  SUNGBBY. 

Thos.  Stbad. 
John  Thbblfall. 

The  Waterworks  Clauses  Act,  1863,  s.  12, 
provides :  "  A  supply  of  water  tor  domestic 
purposes  shall  not  include  a  supply  of 
water  for  cattle,  or  for  horses,  or  for  wash- 
ing carriages,  where  such  horses  or  carriages 
are  kept  for  sale  or  hire  or  by  a  common 
carrier,  or  a  supply  for  any  trade,  manufac- 
ture, or  business,  or  for  watering  gardens,  or 
for  fountains,  or  for  any  ornamental  pur- 
pose." 

W,  Mackenzie  (DanckwertB,  E.C.y  with 
him),  for  the  appellants. — ^The  justices  were 
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wrong.  The  water  used  for  washing  the 
respondent's  motor  car  cannot  be  said  to  be 
water  used  for  a  domestic  purpose,  as  the 
motor  car  is  part  of  the  respondent's  stock- 
in-tnide.  [He  cited  Uren  v.  Bristol  Water- 
toorks  Go.  {1885\  49  J.  P.  564  ;  16  Q.  B.  D. 
637 ;  Barnard  Castle  Urbaai  District 
CouncU  V.  WUson  {1901\  66  J.  P.  120; 
[1902]  2  Ch.  746;  Ptdgeon  v.  Great 
larmouth  Waterworks  Co,  (1901),  66  J.  P. 
309;  [1902]  1  K.  B.  310;  South- West 
Suburoan  Water  Co,  v.  St.  Marylebone 
Guardians  {1904\  68  J.  P.  257;  [1904] 
2  K.  B.  174 ;  Chester  Waterworks  Co.  v. 
Chester  Unum{1907\  71  J.  P.  133.] 

Avary,  K.C.  (A.  M.  White  with  him),  for 
the  respondent,  was  not  called  on. 

Alybrstone,  L.C.J.— It  was  decided  in 
the  year  1858  in  the  case  of  Busby  v. 
Chesterfield  Waterworks  and  Gas  Light  Co. 
(1868),  El.  B.  &  K  176,  that  washing  a 
carriaffe  with  water  was  the  use  of  water 
for  a  domestic  purpose.  It  was  there  laid 
down  that  where  a  horse  and  carriage  were 
kept  for  the  private  use  of  the  occupier  of 
the  premises  the  water  used  for  watering 
the  horse  and  for  washing  the  carriage  was 
used  for  a  domestic  purpose.  Crompton,  J., 
there  said  :  "  The  only  question  is  whether 
domestic  use  does  not  include  water  used 
in  this  way  in  the  stable.  The  stable  is 
part  of  the  nouse  ;  I  cannot  see  why  water 
taken  for  use  in  the  stable  is  not  water 
taken  for  domestic  use."  In  the  same  case 
Erle,  J.,  said :  ''  I  cannot  find  anything  in 
the  Act  which  defines  what  domestic  use  is. 
The  horse  and  carriage  are  for  the  use  of  the 
family.  If  the  rateable  value  of  the 
premises  is  properly  fixed  the  company  will 
receive  the  proper  sum;  if  not,  they  are 
entitled  to  nave  the  rate  nroperly  made.'' 
Ever  since  that  date  medical  men  have  been 
driving  about  in  their  carriages,  and  I  have 
no  doubt  that  their  carriages  are  used  a 
great  deal  more  than  those  of  other  people, 
and  I  can  see  no  reason  why  it  should  be 
suggested  that  the  carriage  of  a  medical 
man  is  not  used  for  a  domestic  purpose,  any 
more  than  the  carriage  of  a  stockbroker 
who  drives  into  the  city  or  the  carriage  of  a 
judge  who  drives  to  the  courts.  In  1863,  it 
was  thought  desirable  in  the  interests  of 
the  water  com^Mtnies  to  impose  some  limit 
upon  the  rule  laid  down  in  Busby  v.  Chester- 
field Waterworks  and  Gaslight  Co,,  supra, 
and  this  was  done  by  s.  12  of  the  Water- 
works Chiuses  Act  1863.  Everyone  knew 
of  the  decision  in  the  case  to  which  I  have 
referred,  and  it  is  material  to  consider  how 
the  limit  was  imposed.    The  legislature  did 
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not  say  that  water  used  for  washing  the 
carriage  in  which  a  professional  man  rides 
is  not  to  be  regarded  as  being  used  for  a 
domestic  purpose,  but  what  they  said  in 
8.  12  was  that  "a  supply  of  water  for 
domestic  purposes  shall  not  include  a  supply 
of  water  for  cattle,  or  for  horses,  or  for 
washing  carriages,  where  such  horses  or 
carriages  are  kept  for  sale  or  hire  or  by  a 
common  carrier,  or  a  supply  for  any  trade, 
manufacture^  or  business,  or  for  watering 
gardens,  or  for  fountains,  or  for  any  orna- 
mental purpose."  It  seems  to  me  that  if  it 
had  been  intended  to  alter  the  effect  of 
the  previous  decision  to  the  extent  now 
suggested,  it  would  have  been  done  by 
the  insertion  of  jvords  such  as  "or  where 
a  carriage  is  used  for  the  purposes  of  a 
professional  man  who  rides  in  it."  The 
suggestion  that  this  is  a  supply  of  water  for 
a  trade  or  business  is  reallv  not  ar^able, 
and  I  am  clearlv  of  opinion  that  the  justices 
came  to  the  rignt  conclusion. 

Darling,  J.— I  am  of  the  same  opinion. 
Since  the  case  of  Bushy  v.  Chesterfield 
Waterworks  and  Gas  Light  Co.,  supra,  the 
washing  of  a  carriage  with  water  has  prima 
facie  been  the  use  ofthe  water  for  a  domestic 
purpose,  though  it  may  be  that  the  carriage 
will  turn  out  to  be  a  carriage  not  entitled 
to  come  within  those  words.  If  it  is  within 
the  words  of  s.  12  of  the  Waterworks 
Clauses  Act,  1863,  then  it  is  taken  out  of  the 
class  in  which  it  was  put  by  the  decision  in 
that  case.  I  agree  with  wnat  my  lord  has 
said,  that  if  it  had  been  intended  to  include 
carriages  such  as  this,  the  legislature  would 
have  done  so  quite  clearly  and  not  by  the 
words  used  in  the  section. 

A.  T.  Lawrence,  J.— I  am  of  the  same 
opinion.  I  think  it  is  too  late  to  argue 
that  this  carriage  is  not  used  for  a  domestic 
purpose.  I  can  see  no  ground  for  doing 
what  Mr.  Mackenzie  asks  us  to  do,  namely, 
to  insert  the  words  "  or  doctor "  after  the 
words  "common  carrier"  in  s.  12  of  the 
Waterworks  Clauses  Act,  1863. 

Appeal  dismissed. 

Solicitors  for  the  appellants :  Sharpe, 
Parker  &  Co.,  for  J.  Turner  Taylor,  Harro- 
gate. 

Solicitors  for  the  respondent:  Collyer- 
Bristow,  Hill  <fe  Co.,  for  Titley  and  River- 
Crow,  Harrogate. 
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June  19,  ao,  1907. 

(Before  Alvebstone,  L.C.J.,  Darling  and 
A.  T.  Lawrence,  JJ.) 

East  London  Railway  Joint  Com- 
mittee V,  Greenwich  Union  and 
Another. 

Rating— Railway — Line  leased  to  several 
companies  —  Basis  of  assessment  — 
Parochial  principle— Competitive  value 
— Contributive  valae. 

The  appellants  were  the  lessees  of  a  railway 
poMing  under  the  Thames  and  con- 
necting the  si/stems  of  several  railway 
companies.  The  rental  amounted  to 
£30,000  per  annttm  under  the  terms  of 
a  private  Act  of  Parliament,  and  the 
working  of  the  railtoay  had  always 
resulted  in  a  loss  to  the  lessee  com- 
panies. In  assessing  the  rateable  value 
quarter  sessions  disregarded  the  amount 
of  the  rentf  but  took  into  consideration 
the  value  of  the  line  to  a  hypothetical 
tenant  in  view  of  its  position,  con- 
nections and  the  accommodation  thereby 
afforded. 

Held,  that  qtuirter  sessions,  in  assessing 
the  rateaJble  value,  acted  on  the  right 
principle. 

Case  stated  by  the  quarter  sessions  for 
the  county  of  London. 

This  is  an  appeal  b^  the  appellants,  the  East 
London  Railway  Joint  Committee,  against 
the  quinquennial  valuation  list  for  the 
parish  of  »t.  Paul,  Deptford,  in  the  county 
of  London,  for  the  year  1905,  which  was 
heard  (together  with  a  similar  appeal  against 
the  valuation  list  for  the  parish  of  Ber- 
mondsey^  at  the  County  of  London  quarter 
sessions,  neld  in  the  Sessions  House,  Clerken- 
well,  on  the  7th,  8th  and  14th  December, 
1906,  when  the  court  confirmed  the  valua- 
tion list  and  dismissed  the  appeal,  subject, 
however,  to  the  opinion  of  the  High  Ciourt 
upon  a  special  case  upon  a  point  of  law, 
wnich  case  is  as  follows : 

1.  The  railway  in  question  was  con- 
structed by  the  East  London  Railway  Com- 
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pany  under  the  powers  of  the  East  London 
Railway  Act,  1865  (28  &  29  Vict.  c.  li.),  for 
the  purpose  of  connecting  the  railways  on 
the  north  of  the  Thames  with  those  on  the 
south  by  means  of  the  Thames  Tunnel. 
The  said  Act,  and  the  Acts  hereinafter  men- 
tioned, mav  be  referred  to  and  shall  be 
deemed  to  form  part  of  this  case. 

2.  By  the  East  London  Railway  (Further 
Powers)  Act,  1870  (33  &  34  Vict.  c.  Iv.),  the 
company  were  given  certain  further  powers 
for  the  purchase  of  lands  and  increase  of 
capital,  and  for  other  purposes. 

3.  From  the  1st  June,  1870,  when  the  line 
was  partly  opened  (it  was  completed  and 
opened  throughout  on  the  10th  April,  1876X 
until  the  1st  October,  1884,  it  was  worked 
by  the  London,  Brighton  and  South  Coast 
luiilwa^r  Com^Miny  under  a  working  agree- 
ment with  the  East  London  Railway  Cora- 
maj,  which  is  scheduled  to  the  East  London 
Railway  (Further  Powers)  Act,  187a  At 
that  time  the  ^neral  working  expenses 
(exclusive  of  maintenance)  of  the  Bnghton 
Company  were  43  per  cent  of  the  gross 
receipts. 

4.  The  East  London  Railway  Act  of  1882 
(46  &  46  Vict.  c.  clxxxi.),  by  ss.  38,  39,  pro 

■    ■  '    ofr 


vides,  inter  alia,  for  the  determination  of  the 
said  working  agreement  with  the  London, 
Brighton  and  South  Coast  Railway  Com- 

gmy,  and  for  a  lease  in  perpetuity  of  the 
ast  London  Railway  and  works  to  the 
London,  Brighton  and  South  CosAt  Railway 
Company,  the  South  Eastern  Railway  Com- 
pany, the  London,  Chatham  and  Dover 
Railway  Company,  the  Metropolitan  Rail- 
way Company,  and  the  Metropolitan  Dis- 
trict Railway  Company,  at  a  net  rent  of 
56  per  cent,  of  the  gross  receipt.^  of  the  line 
witn  a  minimum  rent  of  £30,000,  to  be 
increased  upon  certain  contingencies. 

5.  Section  39  of  the  said  Act  is  as  fol- 
lows: 

"  As  from  the  commencement  of  the  lease 
the  lessees  shall  be  liable  to  pay  and  shall 
pay  to  the  company  the  annual  rent  or  sum 
of  £30,000  and  in  addition  an  increase  of 
such  annual  rent  or  sum  as  hereinafter  pro- 
vided that  is  to  say  whenever  and  so  long 
as  the  gross  annual  receipts  from  the  traffic 
of  the  East  London  Railway  amount  to  a 
sum  which  after  deducting  or  allowing 
therefrom  44  per  centum  thereof  for  work- 
ing expenses  and  ^vernmentduty  and  tolls 
and  station  rents  if  any  payable  to  the  Great 
Eastern  Railway  (Company  produces  a 
greater  net  annual  income  than  the  said 
annual  rent  or  sum  of  £80,000  the  whole  of 
the  said  gross  receipts  leas  44  per  centum 
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thereof  to  be.  deducted  or  allowed  as  afore- 
said shall  belong  and  be  paid  to  the  com- 
pany, Provided  always  that  the  company 
may  at  any  time  after  the  commencement 
of  the  lease  on  giving  12  months  notice 
to  the  lessees  claim  to  nave  the  proportion 
of  the  said  gross  receipts  to  be  dedacted  or 
allowed  for  working  expenses  revised  by 
arbitration  on  the  basis  that  the  same  is  not 
to  exceed  the  actual  expense  of  working. 

"The  lease  shall  be  granted  by  deed 
duly  stamped  as  a  conveyance  in  con- 
sideration of  a  perpetual  annuity  of 
£30,000.  Within  two  months  from  the 
commencement  of  the  lease  the  lessees  shall 
produce  such  deed  duly  stamped  as  afore- 
said to  the  Commissioners  of  Inland 
Revenue  and  in  default  of  such  production 
the  stamp  duty  with  interest  thereon  at  the 
rate  of  five  pounds  per  centum  per  annum 
from  the  commencement  of  the  lease  to  the 
date  of  payment  shall  be  recoverable  from 
the  lessees  or  from  any  one  of  the  companies 
to  which  such  lease  may  be  granted  with 
full  costs  of  suit  and  all  costs  and  charges 
attending  the  same.'' 

6.  By  s.  56  of  the  same  Act  the  Great 
Eastern  Railway  Company  were  given  the 
option  of  becoming  one  of  the  lessees,  which 
option  they  duly  exercised,  and  upon  the 
1st  of  October,  1884,  the  appellants  (with 
the  exception  of  the  Ureat  Eastern  Railway 
Company,  who  have,  as  stated  above,  availed 
themselves  of  their  option  to  join  in  the 
lease  within  six  months)  assumed  control  of 
the  railway. 

7.  The  appellants  are  the  joint  committee 
of  the  six  railway  companies  mentioned  in 
paragraphs  4  and  6  hereof  (hereinafter 
referred  to  as  the  "lessee  companies") 
appointed  under  the  said  Act  for  managing 
and  working  the  East  London  Railway, 
which  railway  commences  on  the  south  side 
of  the  river  Thames  by  junctions  with  the 
systems  of  the  London,  Brighton  and  South 
Coast  Railway  Company  and  the  South 
Eastern  and  Chatham  Railway  Company  at 
New  Cross  and  Old  Kent  Road,  running  in 
a  northerly  direction  through  the  parishes 
of  St.  Paul,  Deptford,  and  Bermondsey, 
thence  through  the  Thames  Tunnel  and  on 
to  a  junction  with  the  Great  Eastern  Rail- 
way on  the  north  side  of  the  Thames  at 
Bnck  Lane.  The  line  also  has  a  junction 
at  Whitechapel  with  the  Metropolitan  and 
the  Metropolitan  District  Railway  Com- 
panies' lines. 

8.  The  line  consists  of  one  up  and  one 
down  running  road  throughout,  except  in 
the  parish  of  St.  Paul,  Deptford,  where  it 
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fans  out  into  several  branches  for  the  pur- 
pose of  making  the  connections  with  the 
Brighton  and  South  Eastern  systems  before 
referred  to,  but  such  duplicated  lines  carry 
merely  the  same  traffic  as  the  one  up 
and  one  down  road  in  the  parish  of  Ber- 
mondsey. 

9.  The  railway  has  no  terminal  stations 
of  its  own,  but  has  to  depend  to  the  south 
on  the  stations  of  the  Brighton  and 
South  Eastern  Companies,  and  to  the 
north  on  those  of  the  Great  Eastern  and 
the  Metropolitan  and  District  Companies. 
It  has  no  direct  physical  connection  with  the 
system  of  the  Chatham  Company. 

Until  the  conversion  of  tne  railways  of 
the  Metropolitan  and  District  Companies 
to  electrical  working,  which  took  place  in 
the  year  1906,  the  line  was  workea  so  far 
as  passen^rs  are  concerned  by  trains  of  the 
Metropolitan  Company  to  the  north  west, 
and  of  the  District  Company  to  the  south- 
west, and  by  the  Brighton  Company  into 
Shoreditch,  a  station  on  the  East  London 
Railway,  and  by  the  Great  Eastern  by  the 
junction  at  Brick  Lane  with  that  railway 
into  Liverpool  Street  Station.  It  is  now 
worked  by  the  South  Eastern  Railway  Com- 
pany to  Whitechapel,  another  station  on 
the  East  London  Railway,  and  by  the 
Brighton  Company  to  Shoreditch  Station 
aforesaid,  and  Tby  the  Great  Eastern  Com- 
pany from  the  above-mentioned  junction  at 
Brick  Lane  and  Liverpool  Street. 

10.  In  the  parish  of  St.  Paul,  Deptford, 
where  the  line  fans  out  into  several  branches 
as  aforesaid,  the  average  longitudinal  length 
of  line  is  73*62  chains.  The  length  of  the 
whole  line  is  306  chains. 

11.  In  the  valuation  now  under  appeal 
the  railway  lines  and  appurtenances  were 
assessed  in  the  parish  of  St.  Paul,  Dept- 
ford, at  £5,624  gross  value,  and  £3,326  rate- 
able value.  There  are  no  stations  in  the 
parish  of  St.  Paul,  Deptford. 

12.  The  terms  of  working  the  railway  by 
the  appellants  were  defined  by  the  Act  of 
1882  (ss.  38  to  54),  and  this  working  (after 
payment  of  rent)  has  always  resulted  in  a 
loss  to  the  companies,  and  the  amount  of 
the  contributions  to  the  loss  on  working 
have  from  time  to  time  been  settled  by 
the  standing  arbitrator  appointed  under  the 
said  Act. 

13.  The  Great  Eastern  Railway  Company 
is  the  only  company  working  goods  traffic 
over  the  railway. 

14.  In  1882  the  "  Inner  Circle  completion  " 
line,  coupling  up  the  Metropolitan  and 
District  lines,  had  been  authorised. 
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15.  The  working  expenses  of  all  railwavs 
have  seriously  increased,  and  those  of  the 
East  London  Railway  (including  mainten- 
ance of  permanent  way)  were,  in  1905, 
92  per  cent,  of  the  gross  receipts  as  herein- 
after more  fully  appears. 

16.  The  line  has  cost  nearly  £5,000,000. 

17.  At  the  hearing  it  was  proved  that 
none  of  the  lessee  companies  would,  in  view 
of  their  experience,  undertake  the  liabilities 
of  the  lease. 

18.  Unless  regard  is  had  to  the  extraneous 
circumstances  referred  to  in  thejud^ent 
of  the  court,  set  out  in  paragraph  27,  it  was 
proved  that  none  of  tne  lessee  companies 
would  pay  any  higher  sum  by  way  of  rent 
than  was  represented  by  the  result  of  a 
valuation  based  on  the  i)arochial  earningp, 
even  if  they  would  work  it  at  all. 

19.  It  was  shown  that  passengers  from 
the  East  London  line  passed  over  the  South 
Eastern^righton,  Metropolitan  and  Metro- 
politan District  Companies'  lines. 

20.  The  loss  to  the  lessee  companies,  after 
paying  the  rent,  was,  in  the  years  1903— 
1905,  as  proved  at  sessions,  as  follows  : 


Year. 
1903 
1904 
1905 


£ 

22,164 
23,757 
26,073 


Of  this  loss  the  Chatham  Company  con- 
tributed 12i  per  cent.,  and  the  other  five 
lessee  companies  contributed  17^  per  cent, 
each. 

21.  The  working  expenses  of  the  line, 
including  maintenance,  were  proved  to  be 
as  follows,  viz. : 

Year. 

1903,  £46,848,  equal  to  83  per  cent,  of  gross 

receipts,  £56,100. 

1904,  £48,053,  equal  to  87  per  cent,  of  gross 

receipts,  £55.218. 

1905,  £48,012,  equal  to  92  per  cent,  of  gross 

receipts,  £51,939. 

22.  The  respondents  did  not  call  any 
witnesses. 

23.  The  appellants  contended  : 

(1)  That  tneir  uncontradicted  evidence 
showed  that  on  the  parochial  principle  the 
rateable  value  should  have  been  reduced  in 
the  parish  of  St.  Paul.  Deptford,  to  nil. 

(2)  That  the  rateable  value  of  the  portion 
of  the  line  within  the  parish  of  St.  Paul, 
Deptford,  ought  to  be  ascertained  by  adopt- 
ing what  is  known  as  the  parochial  princijSe. 
that  is  to  sa^,  bv  taking  the  receipts  ana 
expenses  within  the  parish  and  making  the 
usual  allowances  and  deductions  therefrom, 
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and  that  there  is  no  difficulty  in  rating  it  on 

that  principle. 

3)  That   the  line   has    no   competitive 
[ue  since  there  is  no  traffic  passing  over 

it  which  anv  one  or  more  of  the  lessee  oom- 

Sanies   could   secure   and   divert   to    the 
etriment  of  the  others. 

(4)  That  the  so-called  contributive  or 
extrinsic  value,  if  any,  to  any  one  of  the 
lessee  companies  by  reason  of  its  connection 
with  the  East  London  Railway  Company  is 
already  rated  in  the  parish  where  it  is 
earned,  and  if  rated  in  the  parish  of  St  P&ul, 
Deptford,  would  be  rated  twice  over. 

(5)  That  there  is  no  possible  hypothetical 
tenant  other  than  the  lessee  companies. 

24.  The  respondents  contended  : 

(a)  That  the  measure  of  rateable  value 
was  the  rent  which  any  possible  tenant 
(including  the  actual  occupiers)  would  be 
willing  to  pay  for  the  line  of  railway  in 
question. 

(b)  That  in  considering  what  such  rent 
would  amount  to,  the  court  was  entitled  to 
take  into  consideration  facts  and  circum- 
stances existing  and  surising  outside  the 
parish  in  which  the  said  line  was  situated, 
if  such  facts  and  circumstances  would  affect 
the  rent  which  the  tenant  would  give  for 
the  line  within  the  parish. 

(c)  That  the  court  was  entitled  to  take 
into  consideration  the  question  whether 
(apart  from  the  profits  earned  upon  the 
said  line)  the  line  had  any  value  by  reason 
of  its  being  a  link  connecting  the  railway 
^sterns  on  the  north  and  south  sides  of  the 
Thames  respectively. 

(d)  That  although  neither  the  cost  of 
construction  nor  the  said  rent  of  £30,000 
was  the  measure  of  the  rateable  value  of 
the  East  London  Railway,  the  court  was 
entitled  to  take  such  rent  into  consideration 
in  estimating  the  rateable  value  of  any  part 
of  such  railway. 

(e)  That  in  arriving  at  the  value  to  a 
hypothetical  tenant  of  the  appellants'  line  of 
railway  the  court  of  quarter  sessions  was 
bound  to  take  into  consideration  extraneous 
circumstances  arising  from  the  position  and 
connections  of  such  line  of  railway  and  the 
accommodation  thereby  afforded. 

(f)  That  the  said  railway  had  in  fact  a 
value  (over  and  above  the  profits  which 
might  be  earned  thereon)  sufficient  to 
support  the  assessment  app^ed  against 

(g)  That  the  differences  between  the 
appellants  and  the  respondents  raised 
questions  of  fact  only  and  involved  no 
question  of  law. 
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25.  The  judgment  of  the  court  of  quarter 
sessions  in  a  similar  appeal  in  which  the 
same  parties  were  respectively  appellants 
and  respondents,  and  to  which  the  appel- 
lants crave  leave  to  refer,  is  report^  in 
Hyde  and  Ronstam's  Rating  Appeals,  1894 
to  1904.  p.  59. 

26.  The  court  of  quarter  sessions  gave 
the  following  judgment  on  the  present 
appeals: 

'*  This  case  has  been  before  us  on  several 
previous  occasions,  and  on  the  last  occasion, 
m  1901,  we  took  time  to  consider  the  case 
and  g;ave  a  written  judgment.  Then  we 
went  into  the  whole  historjr  of  the  arrange- 
ment under  which  these  railway  companies 
were  working  the  line,  and  we  stated  in  our 
judgment  our  opinion  as  to  the  cases  which 
had  been  cited  before  us.  There  is  nothing 
new  to-day  except  in  these  two  cases  whicH 
have  been  urged  by  Sir  Ralph  Littler 
on  behalf  of  the  company  —  the  case  of 
Great  Central  Bail,  Co,  v.  Banbury 
Union  (1906),  70  J.  P.  38  ;  [1906]  1  K.  B. 
597  (since  reported  in  the  Court  of  Appeal, 
71  J.  P.  157  :  [19071  1  K-  B.  717),  and  the 
other  case,  London  and  North  Western 
Bail,  Co,  V.  AmptkUl  Union  (190^,  70  J.  P. 
46.  Therefore  we  do  not  propose  to  adjourn 
for  consideration  so  that  we  may  give  a 
longer  detailed  judgment,  but  we  have 
thoroughly  gone  into  the  question  in  our 
room  as  to  the  manner  in  which  the  case 
has  been  launched  before  us  on  this  occa- 
sion. With  the  exception,  as  I  say,  of  these 
two  cases,  to  which  we  will  refer  in  a  moment, 
we  do  not  see  any  reason  to  alter  our 
determination  as  to  the  proper  amount 
that  has  been  fixed  upon  two,  if  not  more, 
occasions. 

"  We  are  of  opinion  that  the  figures  of  the 
last  quinquennial  valuation  list  in  the  two 
parishes  now  under  consideration  should 
stand,  and  we  have  arrived  at  this  decision 
on  full  consideration  of  the  figures  before 
us,  without  considering  the  fact  that 
£30.000  has  been  fixed  b^  the  statute  to  be 
paia  for  the  accommodation  acquired  by  the 
parties  interested  in  this  agreement.  We 
are  of  opinion  that  in  the  way  in  which  we 
have  arrived  at  what  a  hypothetical  tenant 
would  ^ve  we  are  not  bound  in  any  way  by 
the  decisions  in  the  two  cases  to  which  we 
have  been  referred  by  Sir  Ralph  Littler. 
We  do  not  consider  that  there  is  m  this  any 
point  of  law  upon  which  we  could  state  a 
case,  for  we  have  neither  included  nor 
excluded  anything  which  by  law  ought  not 
to  have  been  included  or  excluded.  There- 
fore, there  being  only  a  question  of  fact,  viz., 
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what  in  our  opinion  a  hypothetical  tenant 
would  give  to  place  himself  in  the  shoes  of 
these  companies,  we  cannot  see  that  there 
is  any  point  for  the  determination  of  the 
court  above,  the  only  question  being  whether 
the  assessment  is  excessive  or  not  That  is 
a  question  of  fact  which  we  have  decided. 
My  colleagues  wish  me  to  state  that  if  the 
appellants  are  able  to  formulate  any  ques- 
tion of  law  for  the  consideration  of  the 
court  above,  we  shall  be  the  very  last 
persons  to  prevent  them  from  so  doing,  and 
we  will  consider  any  application  in  future 
which  might  be  made  to  us  when  the  ques- 
tion is  so  formulated.  We  have  given  these 
expressions  of  our  opinion  in  these  plain 
terms  because  it  is  necessary  of  course  in 
formulating  this  case  to  show  the  Ui|^h 
Court  that  we  have  acted  wrongly,  viz., 
that  we  have  either  excluded  some  con- 
sideration which  we  ought  to  have  taken 
into  consideration  or  we  have  included 
something  which  we  ought  not  to  have 
thought  about  at  all.  Therefore  we  have 
stated  this  fact,  that  we  have  not  done  either 
one  or  the  other,  but  if  there  is  any  other 
point  which  can  be  formulated  we  will  con- 
sider in  due  course  whether  we  will  grant  a 
case  or  not." 

27.  Upon  the  appellants  applying  for  a 
case  to  oe  stated  as  suggested  in  the  judg- 
ment above,  the  court  of  quarter  sessions 
gave  the  following  judgment : 

"  In  this  case  we  have  been  asked  by  Sir 
Ralph  Littler,  on  behalf  of  the  joint  com- 
mittee, to  state  a  case  for  the  opinion  of  the 
High  Court.  Quoting  from  what  we  said 
last  time,  we  were  unable  ourselves  to 
formulate  any  point  for  the  consideration  of 
the  court  above,  but  my  colleagues  said 
then,  &s  they  say  now,  that  if  the  appellants 
are  able  to  formulate  any  question  of  law 
for  the  consideration  of  the  court  above  we 
would  take  that  into  our  consideration  very 
carefully.  We  have  listened  most  diligently 
to  the  arguments  of  both  sides,  both  on  the 
side  of  tne  railway  committee  and  on  the 
side  of  the  parishes,  so  ably  set  forth  by  Mr. 
Balfour  Browne  and  Mr.  Avory  ;  but  seeing 
that  this  is  a  case  of  hardship,  and  that  they 
went  with  the  very  best  intentions  years 
ago  into  this  undertaking  fully  believing 
that  it  was  to  be  an  undertaking  of  value  to 
all  of  them,  and  seeing  that,  as  everybody 
will  certainly  c^ree,  their  expectations  have 
not  been  fulfilled,  we  are  loath  to  take 
upon  ourselves  the  responsibility,  if  there  is 
a  point,  of  refusing  a  case.  If  Sir  Ralph 
Littler  thinks  that  he  can  persuade  the 
High  Court  that  we  have   acted   not  in 
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acoordanoe  with  the  law  but  that  we 
have  included  or  excluded  something  that 
we  ought  not,  we  are  willing  that 
the  responsibility  should  fall  on  his 
shoulders^  but  only  on  the  single  point 
whether  in  the  very  special  circumstances 
of  this  railway  we  were  right  or  wrong  in 
taking  into  consideration  the  question  of 
extraneous  circumstances,  viz.,  the  value  to 
a  hypothetical  tenant  of  this  Une,  having 
regard  to  its  position,  connections,  and  the 
accommodation  thereby  afforded.  That  is 
the  only  point  we  will  reserve  if  Sir  Ralph 
Littler  thinks  it  worth  his  while  to  go  to 
the  Hirfi  Court  upon  that" 

28.  If  the  court  should  be  of  opinion 
that  the  mode  of  assessment  adopted  oy  the 
court  of  quarter  sessions  as  hereinbefore 
stated  is  wrong,  the  order  of  sessions  con- 
firming the  assessment  appealed  against  and 
dismissing  this  appeal  is  to  be  quashed  and 
the  court  is  to  make  such  order  as  to  the 
point  of  law  herein  and  as  to  costs  as  the 
said  court  shall  think  proper ;  otherwise  the 
said  order  of  the  court  of  quarter  sessions  is 
to  stand. 

(Signed)     Rd.  Loveland  Loveland, 
Deputy-chairman  of  the  court  of 
quarter  sessions  for  the  county 
of  London. 

Sir  R  Littler.  K.C.  {Reader  Harris,  K.C., 
with  him),  for  the  appellants.— There  is  no 
evidence  that  any  one  of  the  lessee  com- 
panies would  give  a  higher  rent  by  reason 
of  the  so-called  contributive  value  of  the 
appellants'  line.  The  case  of  Great  Central 
Kail,  Co.  V.  Banbury  Union,  supra,  is  dis- 
tinguishable, for  in  that  case  the  line  had 
a  competitive  value. 

Avory,  K.C.  {R.  W.  Harper  and  Walter 
Ryde  with  him),  for  the  respondents.— The 
only  question  is  whether  quarter  sessions 
were  wrong  in  taking  into  account  the  fact 
that  this  Tine  is  not  an  isolated  piece  of 
railway,  but  is  connected  with  other  rail- 
way systems.  The  case  of  Great  Central 
Rail.  Co.  V.  Banbury  Union,  supra,  is 
conclusive  on  that  point  [He  was  stopped 
by  the  court] 

Alverstone.  L.C.J.— In  my  opinion,  Sir 
Ralph  Littler  has  made  a  gallant  attempt, 
as  he  always  does,  to  ^et  us  in  this  court  to 
disregard  decisions  which  are  binding  upon 
us.  I  doubt  whether  the  point  upon  which 
he  asks  to  succeed  can  succeed  anywhere 
short  of  the  House  of  Lords.  I  think  it  is 
Onlv  necessary  for  me  in  deciding  this  case 
in  favour  of  the  respondents,  to  say  that  I 
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think  I  am  bound  by  the  same  line  of 
authorities  which  Vauguan  Williams,  L.J^ 
adopted  in  the  Banhwry  Case,  supra  ;  and 
if  imay  be  allowed  to  say  so,  I  have  never 
for  a  great  many  years  seen  any  difficulty  in 
reconciling  these  cases  so  far  as  principle  is 
concerned,  though  I  quite  agree  vdth  Sir 
Ralph  Littler  that  they  contain  observa- 
tions, which,  taken  bv  themselves,  could  not 
be  supported.  In  this  case,  the  rateable 
hereditament  is  part  of  a  line  of  railway  in 
the  parish  of  St  Paul,  Deptford,  and  is 
rated  at  £8,326.  At  the  southern  end  the 
line  is  connected  with  the  South  Eastern 
Railway  at  New  Cross  and  with  the  London, 
Brighton  and  South  Coast  Railway  at  New 
Cross,  and  also  a  little  to  the  left  of  New 
Cross.  Sir  Ralph  Littler  pointed  out  to 
me  that  I  was  wrong  in  thinking  that  it 
was  connected  with  the  London,  Chatham 
and  Dover  Railway.  The  London,  Chatham 
and  Dover  Railway  is  not  the  one  with 
which  it  is  connected.  On  the  north  side 
of  the  river  it  is  connected  with  the  Metro- 
politan Railway  and  the  Metropolitan  Dis- 
trict Railway  at  Whitechapel,  and  also  with 
the  Great  Eastern  Railway.  The  line  has 
been  leased  to  the  present  ai>pellants,  called 
the  East  London  Railway  Joint  Committee, 
who  represented  six  companies,  the  South 
Eastern  Railway  Company,  the  London, 
Brighton  and  South  Coast  Railway  Com- 
pany, the  Metropolitan  Railway  Company, 
the  Metropolitan  District  Railway  Corn- 
pan  v,  the  London,  Chatham  and  Dover 
Railway  Company,  and  the  Great  Eastern 
Railway  Company,  upon  the  terms  of  a 
minimum  rent  of  £30,000  and  of  a  rental 
based  upon  a  percentage  of  the  gross 
receipts.  It  is  unnecessary  to  go  further 
into  that  part  of  the  arrangements,  because 
the  court  of  quarter  sessions  have  expressly 
said  that  they  have  disregarded  and  have 
not  taken  into  consideration  the  actual 
rent  paid.  I  think  it  is  quite  clear  that 
they  did  so.  The  only  reason  I  asked  for 
the  figures  was  to  satisfy  my  own  mind, 
but  when  I  am  now  told  tluit  the  whole 
line  was  only  rated  at  £7,000  odd,  and  the 
minimum  rental  is  £30,000,  it  is  quite  clear 
that  they  did  not  take  the  rent  into  con- 
sideration at  all.  Therefore,  whether  they 
could  or  could  not  have  done  so,  we  need 
not  embarrass  ourselves  with  the  actual 
point  which  arose  in  the  Banbury  Case, 
supra^  namely,  taking  into  considerauon  the 
rental  which  was  paid  by  the  company.  If 
I  may  say  so,  with  very  great  respect  to  the 
able  ar^ment  of  Sir  Matf>h  Littter,!  think 
he  overlooked  the  governing  consideratioi^ 
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namely,  that  in  ascertaining  the  rateable 
value,  you  are  not  of  necessity  to  take  the 
actual  receipts  of  the  persons  who  happen 
to  be  owning  the  line.  Of  course,  wnen 
you  are  dealing  with  a  part  of  one  under- 
taking and  are  obliged  to  apply  the  parochial 
svstem,  as  distinguished  from  the  two  or 
three  other  systems  that  were  suggested  in 
the  earl^  days  of  rating,  you  have  nothing 
else  which  you  can  fall  oack  upon,  or,  in 
other  words,  working  back  from  the  gross 
receipts  and  the  working  expenses  is  the 
only  way  in  which  you  can  solve  the 
problem  at  all.  But  it  never  has  been  held 
that  that  is  of  necessity  the  only  method  of 
arriving  at  the  solution  if  there  are  other 
considerations  which  would  enable  you  to 
say  what  a  hypothetical  tenant  would  be 
willing  to  pay.  That  was  pointed  out,  I 
think,  clearly  by  Lord  H  alsbury,  in  Mersey 
Docks  V.  Birkenhead  Assessment  Committee 
(1901\  65  J.  P.  679  ;  [1901]  A.  C.  175  ;  but 
at  any  rate  it  seems  to  me,  with  very  great 
deference  to  the  very  able  argument  which 
we  have  heard,  that  it  assumes  that  when 
once  you  have  been  told,  and  properly  told, 
that  you  are  to  exclude  structural  value  or 
contractors'  cost  on  the  ground  that  the 
undertaking  may  be  a  very  poor  and  unre- 
munerative  undertaking,  and  therefore  not 
worth  the  money,  you  must  always  exclude 
it.  There  are,  no  doubt,  many  cases  in 
which  you  can  only  fall  back  on  the  actual 
earnings  of  the  owning  company  or  the 
occupying  company.  If  this  was  a  case  in 
whicn  you  could  find  no  other  basis  of  any 
sort  or  kind  for  the  hypothetical  tenant,  by 
which  the  value  to  the  hypothetical  tenant 
would  be  assessed,  I  should  agree  entirely 
with  Sir  Balph  LitUer^s  argument.  I  have 
said  in  this  court,  not  for  the  first  time,  that 
I  have  not  seen  for  many  years  the  difficul- 
ties which  are  suggested  by  the  appellants 
in  the  course  of  arguins  tms  case.  I  may 
be  wrong,  and  it  is  highly  probable  that  I 
am  wrong,  because  even  if  you  study  the 
question  for  a  great  many  years,  you  some- 
times get  views  upon  it  which  do  not 
commend  themselves  to  the  minds  of  people 
who  are  looking  at  it,  so  to  speak,  from 
possibly  a  more  scientific  stand-point :  but 
it  seems  to  me  that  the  whole  difficulty  of 
this  line  of  ar^ment  arises  from  confusing 
what  is  sometimes  called  contributive  value, 
and  what  is  properly  called  contributive 
value,  with  what  nas  been  sometimes  called 
competitive— but  what  I  should  be  inclined 
to  call  geographical — value^  that  is  to  say,  a 
value  which  arises  from  tne  nature  of  the 
hereditament  itself  with  its  capacities.    The 
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two  lines  of  cases  are  very  well  illustrated  by 
the  three  which  Sir  Ralwi  Littler  mentioned 
to  WR—Oreat  Eastern  Railway  v.  HaugkUy 
(1866X  30  J.  P.  438  :  L.  R.  1  Q.B.666  ;  E,  v. 
Llantrissant  (1869\  33  J.  P.  613 ;  L.  R. 
4  Q.  B.  354,  and  Great  Western  Railway  v. 
llminster  (1881),  4  Knight  99  n.  There  it  was 
attempted  (I  am  taking  the  Llantrissant 
Case)  with  regard  to  a  four-branch  line  of 
rail  to  say  that  you  ought  not  to  rate  this 
at  its  parochial  earnings  because  it  was  a 
feeder  to  the  Great  Western  Railway,  and 
therefore  the  Great  Western  Railway  Com- 
pany ought  to  nve  something  because  of  the 
contributive  value  to  them.  In  many  cases 
that  question  was  very  seriously  debated 
and  gave  rise  to  most  interesting  argument. 
The  answer  then  ffiven  by  the  court,  and 
adopted  by  Sir  Ralph  Littler^  was  that  you 
ou^nt  not  to  do  that  because  you  would  be 
rating  twice  over,  it  being  held  that  in  the 
other  parishes  the  Great  Western  Railway 
would  have  to  pay  the  full  rateable  value 
in  respect  of  what  they  earned,  and  there- 
fore you  could  not  properly  give  to  Llan- 
trissant a  portion  of  those  earnings  to 
enhance  the  rateable  value  without  depart- 
ing from  the  parochial  principle.  That 
prevails,  as  far  as  I  know,  since  the  Haugkley 
Case,  supra,  which  was  the  great  debate  in 
the  case  of  the  Great  Eastern  Railway,  the 
Llantrissant  Case,  supra,  which  was  less 
seriously  argued,  and  the  llminster  Case, 
supra,  which  I  did  not  remember  until  Sir 
Ralph  Littler  reminded  me  of  it,  where  the 
late  Lord  Field  —  a  great  authority  on 
rating  matters— said  it  had  been  decided 
for  twenty  years.  I  am  not  aware  that 
attempts  have  ever  been  made  to  disturb 
the  principle  of  contributive  value  properly 
so-called  :  therefore  it  is  a  mistake  to 
suppose  tnat  the  taking  into  consideration 
of  these  matters  in  respect  of  a  line  so 
^^aphically  situated  as  this  one  is.  is  an 
infringement  of  the  principle  of  contributive 
value,  because  if  the  only  justification  for 
this  rating  was  that  tne  Great  Eastern 
Railway,  as  one  of  the  occupiers,  earned 
money  elsewhere  in  respect  of  the  traffic 
brought  by  this  line,  that  ought  clearly  to  be 
excluded  because  it  would  only  be  applying 
the  contributive  value  principle.  The 
other  line  of  cases  began  about  the  same 
time— I  am  not  quite  sure  whether  it  was  a 
little  earlier  or  a  little  later--and  it  began 
by  a  case  which  I  have  said  many  times 
the  railway  companies  would  have  been 
very  wise  if  they  had  never  had  argued  at 
all  They  had  much  better  have  paid  the 
rates  than  have  had  it  argued.    That  was 
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the  first  North  Western  Railway  case, 
where  a  line  in  the  neighbourhood  of 
Northampton  and  Peterborough  was  then 
held  to  have  a  competitive  value  ;  that  is  to 
say,  if  it  had  been  put  up  in  the  market 
there  would  have  been  two  or  three  people 
who  would  have  bid  for  it.  That  led  to  a 
line  of  cases— I  should  have  doubted  myself 
whether  the  Dorking  Case  was  a  real  illus- 
tration of  it,  but  I  will  assume  that  it  was, 
it  had  escaped  my  memory — of  which  B,  v. 
London  and  North  Western  Railway  {18H\ 
38  J.  P.  245  :  L.  R.  9  Q.  B.  134,  was  one  ; 
London  ana  North  Western  EaUioay  v. 
Irthltngborough  {1876),  40  J.  P.  790,  was 
another,  and  the  one  which  I  think  decided 
it  most  distinctly,  apart  from  the  case  of 
the  Banbury  Union^  s^ipra^  in  the  Court  of 
Appeal  the  other  day,  which  of  course  is 
binding  upon  us,  was  the  case  of  North  and 
South  West  Junction  Railway  v.  Brentford 
Union  {1887\  51  J.  P.  772  ;  18  Q.  B.  D.  740  ; 
13  A.  C.  592.  That  was  the  case  of  the 
North  and  South  West  Junction  Railway, 
a  piece  of  line  not  unlike  this  in  its  general 
geographical  position,  which  communicated 
with  some  lines  in  the  Brentford  direction  ; 
I  think,  if  I  remember  rightly,  they  were 
the  North  Western  Railwav  and  the  South 
Western  Railway,  but  it  does  not  matter 
what  it  communicated  with.  There  we 
established  in  the  Court  of  Appeal,  over- 
ruling the  court  of  first  instance,  the  right 
of  having  this  taken  into  consideration. 
WTien  it  ffot  into  the  House  of  Lords  it 
certainly  did  appear  that  the  arbitrator  had 
attached  too  much  importance  to  the  actual 
rent  paid,  and  Lord  Halsbury — ^he  also  is 
a  great  master  of  this  subject  —  made 
observations  which  have  been  referred  to 
more  than  once,  the  observations  as  to  a 
^^  blackmailing  contract,"  in  other  words,  as 
to  its  being  very  essential  for  the  competing 
lines— or  the  other  lines  I  ought  to  sav— to 
get  hold  of  a  line  like  this,  and  the  hypo- 
thetical owner  was  supposed  to  have  stood 
out  for  too  much  rent  That  was  really 
an  illustration.  The  very  fact  that  Lord 
Halsbury  pointed  out  that  too  much 
importance  had  been  attached  to  a  "  black- 
mailing contract''  is  really  an  illustration 
and  bnngs  out  in  relief  that  this  is  a  value 
which  exists  in  the  hereditament.  The 
hypothetical  tenant  who  is  supposed  to  have 
got  the  line  sits  at  his  gate  and  says  *'  I  will 
not  let  you  go  through  unless  you  pay  me 
so  much,"  and  then  there  is  an  immediate 
attempt  by  the  parishes  to  make  that  amount 
the  baiBis  of  the  rateable  value.  The  judg- 
ment of  Lord  Halsbury  was  that  it  i\  as  not 
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only  not  conclusive,  but  that  it  ought  not  to 
have  been  taken  into  consideration,  except 
in  so  far  as  it  represented  what  a  tenant 
should  fairly  ask,  and  the  case  was  sent 
back  to  the  arbitrator  to  find,  and  he  did 
ultimately  find  (I  did  not  know  that  until 
Sir  RaljM  told  me  to-day),  that  there  was 
no  real  geographical  or  competitive  value ; 
and  ultimately  the  Railway  Compan:^  suc- 
ceeded. In  these  circumstances  what  is  the 
case  with  regard  to  this  particular  line) 
Nobody  can  say  that  a  hypothetical  tenant 
who  ex  hyjMthesi  has  made  this  line  or  has 
got  possession  of  it^  would  not  be  able  to  go 
to  the  London,  Brighton  and  South  Coast 
Railway  Company  on  the  one  side  and  say 
^^  I  will  let  your  passengers  or  vour  goods 
go  across  for  so  much,"  and  say  the  same  to 
the  South  Eastern  Railway,  the  same  to  the 
Metropolitan  Railway,  and  the  same  to  the 
Great  Eastern.  It  is  nihil  ad  rem  to  say 
that  as  things  now  stand  the  particular 
people  only  want  to  work  it  in  a  particular 
way.  It  IS  nihil  ad  rem  to  say  that  these 
particular  earnings  in  this  particular  area 
are  the  only  test  because  there  you  get  a 
hypothetical  tenant  who,  being  in  possession 
of  this  particular  hereditament,  is  in  a  posi- 
tion to  make  a  fair  bargain  in  the  market, 
not  a  blackmailing  bargain,  nor  an  improper 
bargain,  but  a  fair  bargain.  In  these  circum- 
stances the  court  of  quarter  sessions  have 
found  in  paragraph  17  that  *'  At  the  hear- 
ing it  was  proved  that  none  of  the  lessee 
companies  would  in  view  of  their  experience 
undertake  the  liabilities  of  the  lease." 
Therefore  away  goes  the  £30,000,  certainly 
as  a  measure,  and  I  think  as  a  standard,  of 
any  kind  at  all.  Paragraph  18  says  that 
**  unless  regard  is  had  to  the  extraneous 
circumstances  referred  to  in  thejudf^ent 
of  the  court  set  out  in  paragraph  27,  it  was 
proved  that  none  of  the  lessee  companies 
would  pay  any  higher  sum  by  way  of  rent 
than  was  represented  by  the  result  of  a 
valuation  based  on  the  parochial  earnings, 
even  if  they  would  work  it  at  all."  That 
shows  again  that  the  lease  does  not  repre- 
sent a  fair  rent  to  be  paid  by  any  of  the 
companies,  even  assuming  that  there  was 
not  a  joint  committee  at  all.  Then  in 
paragraph  19  it  is  stated :  '^It  was  shown 
that  passengers  from  the  East  London  line 
passed  over  the  South  Eastern,  Brighton, 
Metropolitan  and  Metropolitan  District 
Companies'  lines,"  or  in  other  words,  it  was 
a  link  at  that  particular  part  of  the 
metropolis,  some  three  or  four  miles  east  of 
London  Bridge,  between  the  north  and 
south  of  the  Thames.    I  am  not  going  into 
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the  figures  as  they  really  only  involve  a 
oaestion  of  fact,  but  it  was  further  shown 
tnat  really  very  considerable  sums  of  money 
were  earned  by  this  particular  undertaking, 
though  it  is  true  that  there  was  a  very  small 
net  profit  because  of  the  wa^r  in  which  it 
was  worked.  What  are  the  circumstances 
which  the  court  of  quarter  sessions  thought 
they  ought  to  take  into  consideration? 
The^r  are  set  out  in  paragraph  27,  and  they 
are  m  these  terms,  namely :  "  The  value  to  a 
hypothetical  tenant  of  this  line,  having 
regard  to  its  position,  connections  and  the 
accommodation  therebv  afforded.''  I  under- 
stand that  to  mean  that  they  have  taken 
into  consideration  exactly  the  same  things 
as  Lord  Halsbuby  told  the  arbitrator  to 
take  into  consideration  in  the  Brentford 
Casey  mpra^  namelv,  what  would  be  the  fair 
market  rent  which  would  be  paid  by  a 
hypoUietical  tenant  in  respect  of  this  line 
having  regard  to  the  fact  inter  alia  that  he 
could  offer  that  line  to  a  number  of  com- 

rinies  forming  a  link  between  their  systems, 
should  have  come  to  this  conclusion  quite 
independently  of  the  Banbury  Casey  supra, 
but  it  seems  to  me,  as  Mr.  Avery  has 
indicated  and  as  I  ventured  to  point  out  to . 
Sir  Ralph  Littler  when  he  was  arguing  this 
case,  that  the  Court  of  Appeal  in  the 
Banhwry  Case,  supnUy  have,  practically 
speaking,  laid  down  in  terms,  in  language 
which  1  could  not  hope  to  express  so  well, 
that  this  principle  of  tnere  being  a  value  in 
the  hereditaments  is  to  be  taken  into  con- 
sideration quite  independently  of  the  old 
principle  of  contributive  value,  and  it  seems 
to  me  that  the  Court  of  Appeal  have  stated, 
as  I  have  said,  exactly  the  same  conclusion  as 
I  should  have  come  to  if  this  case  had  been 
argued  without  my  having  the  advantage 
of  their  judgment.  I  desire  to  point  out, 
in  order  to  show  that  reallv  my  brothers 
Lawbance  and  Ridley  did  not  adopt  or 
mean  to  adopt  a  different  svstem,  that  they 
were  to  a  large  extent  perhaps  misled,  if  I 
may  use  the  expression,  by  the  argument 
which  was  used,  that  an  endeavour  was 
being  made  to  take  as  the  basis  of  assess- 
ment only  the  interest  on  capital  expendi- 
ture, because  my  brother  Lawrance  says 
in  the  Banbury  Case,  supra :  "  I  can  well 
imagine  a  case  in  which  a  line  might  be 
worth  to  a  particular  company  more  than  it 
was  earning,  as  a  means  of  preventing  com- 
petition. There  might  be  competitors  who 
would  be  anxious  to  ^et  the  line,  and  who 
would  give  more  than  it  was  worth  from  a 
business  point  of  view ;  and  in  most  of  the 
cases  to  which  our  attention  has  been  called 
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there  were  competitors.  Here  there  is  no 
possibility  of  competition.  The  two  lines 
are  working  together,  and  the  moment  they 
cease  working  together  the  whole  value  of 
the  line  is  gone  as  regards  both  of  them." 
It  is  quite  clear  that  they  took  a  different 
view  of  the  facts  from  that  which  the  Court 
of  Appeal  took.  However,  in  this  particu- 
lar case  the  justices  have  found,  not  that 
there  would  oq  no  competition  (and  the  map 
of  course  shows  that  a  hypothetical  tenant 
would  be  in  a  position  to  offer  his  line  to 
more  than  one  company)  but  that  there 
would  be  no  such  competition  as  would 
justifv  the  particular  rent  which  was  being 
paid  by  these  companies,  and  I  have  there- 
fore come  to  the  conclusion  that  whether 
we  look  at  the  case  upon  principle  or 
whether  we  look  at  the  case  by  reference  to 
the  authorities,  numerous  as  they  are,  as  to 
which  I  think  two  clear  lines  can  clearly  be 
shown,  this  case  comes  within  the  long  line 
of  cases  extending  over  upwards  of  thirty- 
nine  years,  in  which  it  has  been  held  that 
the  geographical  position  of  a  lin^  namely 
what  it  could  offer  and  what  it  would  enable 
a  hypothetical  tenant  to  bargain  about,  can 
be  taken  into  consideration.  That  is  what 
I  understand  Mr.  Loveland  Loveland  to 
have  meant  when  he  used  the  words, "  its 
position,  connections  and  the  accommoda- 
tion afforded."  I  think  it  is  quite  possible 
that  either  the  court  or  the  reporter  in  the 
earlier  case  between  these  parties,  reported 
in  Ryde  and  Ronstam,  p.  59,  used  "  contri- 
butive value "  not  in  its  strictly  accurate 
sense ;  but  of  course  we  have  not  to  deal 
with  the  particular  expression  but  with  the 
substance  of  the  matter.  For  these  reasons 
I  think  that  quarter  sessions  only  took  into 
consideration  what  they  were  entitled  to  take 
into  consideration,  and  that  this  appeal 
must  be  dismissed. 

Darling,  J.— I  am  of  the  same  opinion. 
Of  course  I  am  not,  and  I  do  not  profess  to 
be,  as  familiar  with  all  these  cases  as  my 
lord  is,  bat  it  appears  to  me  that  taking  an 
ordinary  common-sense  view  of  it,  and 
having  regard  especially  to  the  last  ca%  on  the 
subject,  the  case  of  Cfreat  Central  RailuKty 
Co.  V.  Banbury  Uniofiy  supra,  that  the 
(quarter  sessions  here  applied  a  right  prin- 
ciple in  arriving  at  their  conclusion.  This 
was  a  case  in  which  certain  railway  com- 
panies had  leased  a  piece  of  line  which 
passes  under  the  river  Thames,  and  which 
has  approaches  upon  either  side,  at  a  very 
hieh  rent,  thinking  that  it  would  be  profit- 
able.   It  is  not  unprofitable  if  you  have 
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regard  to  the  working  expenses  and  the 
^088  receipts.  The  gross  receipts  do  always 
in  the  three  years  that  we  have  had  given 
to  us  overbalance  the  working  expenses  in 
each  year,  but,  having  regard  to  the  rent 
which  the  companies  have  agreed  to  pay 
under  the  lease,  this  piece  of  line  is  not 
profitable  to  them.  Tne  Parochial  Assess- 
ments Act,  1836,  tells  us  plainly  that  that  is 
not  the  test  to  apply.  The  test  to  apply 
(whether  the  unaertaJking  be  profitable  or 
not  to  the  particular  person  to  oe  rated)  is, 
what  would  be  the  rent  which  a  tenant 
from  year  to  year  would  be  likely  to  give, 
and  such  a  tenant  has  since  then  been  called 
the  hypothetical  tenant,  a  person  whom  I 
do  not  like,  because  I  think  he  has  often 
been  invented  by  valuers,  when  it  is  per- 
fectly plain  upon  the  facts  that  he  really 
could  not  exist  at  all.  But  here  it  is  obvious 
that  someone  might  be  found  to  rent  this 
piece  of  line  besides  the  companies.  It 
would  bo  perfectly  useless  to  anybody  who 
should  be  asked  to  rent  it  unless  he  had 
some  means  or  another  of  getting  what  was 
brought  from  one  side  of  the  Thames  to  the 
other— getting  it  carried  further  on,  because 
nobody  would  rent  a  thing  of  this  kind 
simply  to  accumulate  goods  or  passengers 
in  heaps  on  one  side  or  other  of  the  river. 
The  quarter  sessions  have  said,  in  these 
circumstances,  that  they  think  they  are 
entitled  to  look  at  what  they  call  extrane- 
ous circumstances.  I  think  that  the  case  of 
Banbury  Union^  sujmij  shows  that  they 
were  right.  They  say  m  paragraph  18  of 
the  case,  "unless  regard  is  haa  to  the 
extraneous  circumstances  referred  to  in  the 
judgment  of  the  court,  set  out  in  para- 
graph 27,  it  was  proved  that  none  of  the 
lessee  companies  would  pay  any  higher  sum 
by  way  of  rent  than  was  represented  by  the 
result  of  a  valuation  based  on  the  parochial 
earnings,  even  if  they  would  work  it  at  all." 
That  may  be.  They  would  not  pay  any 
higher  sum  by  way  of  rent  than  the  parochial 
valuation,  but  the  court  did  not  say  that 
they  would  not  pay  anything.  It  appears  to 
me  that  this  thin^  has  a  value,  and  if  ^ou  are 
going  to  ascertain  what  the  value  is,  it  is 
absurd  to  look  at  what  is  earned  in  the 
parish.  If  you  looked  at  what  you  earned 
simply  under  the  Thames,  or  supposing  >[ou 
looked  at  what  was  earned  when  you  carried 
a  person  half-way  through,  nobody  could 
say  you  have  earned  an^hing,  because  the 
passenger  would  say,  "if  you  will  not  take 
me  out  on  the  other  side,  I  desire  that  you 
carry  me  back  again."  Therefore  you  must 
look,  it  seems  to  me,  at  something  beyond 
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the  two  termini  of  this  particular  piece  of 
line.  If  vou  look  at  that  you  will  find  that 
these  railways  themselves  make  a  certain 
profit  out  of  carrying  people  through  this 
railway,  but  they  say,  "We  make  it  turther 
on  ;  we  carry  them,  it  may  be,  to  the  suburbs 
of  London,  and  we  make  our  profits  ther^ 
and  we  are  rated  there."  If  they  are  rated 
there  as  if  they  made  the  whole  profit  there, 
and  as  thou^ph  no  part  of  the  profit  were  due 
to  their  having  brought  these  people  under 
the  Thames  from  the  other  side  of  the  river, 
I  think  that  they  are  wrongly  rated,  not  in 
Deptford  and  Bermondsey  and  so  on,  but 
there,  wherever  it  may  be— -Wimbledon,  or 
wherever  it  is.  I  cannot  myself  think  that 
they  have  not  a  remedy  for  that.  If  they 
are  rated  there  because  of  money  which  they 
have  earned  in  Deptford,  or  Bermondsey,  I 
think  they  cannot  have  put  their  conten- 
tions properly  before  the  rating  authorities 
in  those  places  where  they  have  been 
rated  as  tnough  what  thev  really  earned 
in  Bermondsey  or  Deptford  was  earned  in 
Wimbledon  or  Brixton^  or  some  other  place. 
It  appears  to  me  that  if  you  do  not  look  at 
the  matter  as  the  quarter  sessions  have 
looked  at  the  matter,  you  would  really  land 
yourself  in  a  perfect  impasse.  Suppose 
you  take,  for  example,  the  rating  of  a  mill, 
and  you  said :  "  What  rent  will  the  miller 
give  for  this  mill "  ?  and  you  looked  merely 
at  what  he  bought  and  how  much  he 
paid  for  it,  and  what  he  paid  for  wages,  and 
what  was  the  value  of  the  stuff  that  he  got 
or  what  he  could  sell  it  at,  that  would  be 
one  way  of  arriving  at  the  profit,  and  so 
estimating  what  he  could  give  in  rent,  bat 
suppose  the  mill  was  ten  miles  from  a 
railway,  would  you  say  that  a  hypothetical 
tenant  would  give  exactly  the  same  for  it  as 
if  there  were  a  railway  which  had  a  sidinff 
and  could  run  into  the  mill  yard.  I  should 
say  not.  I  should  say,  unless  you  do  look 
at  the  railway— unless  you  do  take  into  con- 
sideration what  the  court  here  call  extrane- 
ous circumstances— you  will  never  get  at 
what  the  hypothetical  tenant  really  would 
give  for  the  mill.  It  appears  to  me  that 
that  kind  of  example,  which  could  be  multi- 
plied to  any  extent,  is  conclusive  to  show 
that  not  only  are  they  not  wrong  in  looking 
at  what  they  call  extraneous  circumstances, 
but  they  would  certainly  be  wrong  if  they 
did  not.  For  these  reasons,  such  as  they 
are,  I  agree  with  my  lord  that  this  appeal 
should  be  dismissed. 

A.  T.  Lawrence,  J.— I  am  of  the  same 
opinion.      As   I   understand    Sir    Balfh 
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LittleTj  he  contends  that  to  have  regard  to 
these  extraneous  circumstanoes  must  lead 
to  a  wrong  result.  If  it  is  a  wrong  result, 
it  must  be  a  wrong  result  in  fact,  and  we 
have  nothing  to  do  with  the  question  of 
fact  as  to  what  the  amount  of  the  assess- 
ment is.  He  seems  to  me  to  say  that  this 
method  of  assessing  a  railway  line  which  is 
always  adopted  is  to  be  regarded  as  having 
taken  the  place  of  the  Parochi^  Assess- 
ments  Act,  1836.  I  do  not  think  that  that 
is  so.  I  think  that  the  Act  remains,  and  if 
the  method  is  wrongly  applied,  so  much  the 
worse  for  those  people  wno  apply  it.  It  is. 
after  all,  only  a  method  of  calculation,  ana 
it  must  not  be  emploved  to  the  exclusion  of 
any  fact  which  would  a£fect  the  mind  of  a 
reasonable  man  in  determining  the  rent 
which  he  would  give.  Those  facts  have  got 
to  be  taken  into  consideration,  and  when 
what  are  called  the  extraneous  circum- 
stances in  this  case  are  taken  into  considera- 
tion, I  do  not  think  that  Sir  EcUph  Littler 
attacked  any  one  of  them  in  fact  He  did 
not  say  that  any  one  of  them  was  a  thing 
which  was  not  to  be  regarded.  For  instance, 
the  "position,"  How  can  you  estimate  the 
thing  without  having  regard  to  "its  posi- 
tion, connections  and  the  accommodation 
thereby  afforded  ^'1  They  are  all  facts  to 
which  you  cannot  shut  your  eyes,  and 
nobody  who  is  going  to  take  the  line  would 
shut  his  eves  to  them.  Therefore  an}[  tenant 
is  entitled,  and  any  court,  in  estimating  the 
rent  or  the  rate,  is  entitled  to  take  everyone 
of  those  considerations  into  its  mind  with 
regard  to  it  I  therefore  think  that  this 
appeal  must  fail. 

Appeal  dismtssed. 

Leave  to  appeal. 

Solicitors  for  the  appellants:  Wilson, 
Cooke  and  Carpmael. 

Solicitors  for  the  respondents:  Saw  k 
Sons. 
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June  13, 1907. 

(Before  Alverstone,  L.C.J.,  Darling  and 
A.  T.  Lawrence,  JJ.) 

Harvey  v,  Jaye. 

Metropolis—Mana^ment  Acts— Nuisance 
-—Sewer — Drain — Drainage  of  group  of 
houses  by  combined  operation — Order 
of  local  authority— Subsequent  devia- 
tion—  Metropolis  Management  Act, 
1865  (18  t  19  Vict  c.  120),  s.  74. 

On  September  29^,  1876,  an  order  was 
made  by  the  Hackney  District  Board 
of  Works  for  the  drainage  of  twenty-six 
houses  ^numbered  35  to  85,  odd  numbers 
only)  in  Rectory  Road^  by  a  combined 
operation  in  a>ccordance  with  a  plan  bjf 
which  the  houses  were  to  be  put  in 
various  groups^  one  of  which  consisted 
of  Nos,  45,  47i  49,  and  51,  which  were 
to  be  drained  by  a  drain  parsing  wnder 
No.  49. 

In  October^  1906,  a  nuisance  teas  found  to 
eodst  owin^  to  a  defect  in  a  line  of 
pipes  passing  beneath  No,  51,  and  on 
eocamination  it  was  found  that  the 
grouping  had  been  altered^  and  that 
Nos,  47,  49,  51,  53  and  55,  were  drained 
together  by  means  of  a  drain  parsing 
under  No,  51  {instead  of  No,  49,  as 
shown  on  the  above-mentioned  plan). 

Held,  that  (M  the  alteration  in  the  system 
of  drainage  vHisa  material  one.  and  as 
there  was  no  evidence  that  it  had  been 
sanctioned  by  the  local  authority ^  the 
line  of  pipes  parsing  wnder  No.  51  was 
a  sewer  repairable  by  the  borough 
council. 


Case  stated  by  the  undersigned,  one  of 
the  magistrates  of  the  police  courts  of  the 
metropolis,  sitting  at  the  North  London 
Police  Court. 

1.  A  complaint  was  preferred  by  William 
Harvey  (hereinafter  styled  the  appellant) 
against  Isabella  Jaye  (hereinafter  styled  the 
respondent),  that  m  or  upon  the  premises 
known  as  No.  51,  Rectory  Koad,  in  the 
metropolitan  borough  of  Hackney,  there 
existed  a  nuisance  caused  by  a  defective 
drain  and  a  foul  sink  waste  pipe. 
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2.  At  the  hearing  the  following  facts  were 
proved  or  admitted  before  me  : 

3.  The  appellant  is  a  sanitary  inspector 
of  the  Hackney  Metropolitan  Borough 
Council,  which  is  the  sanitary  authority 
for  the  district  comprising  the  metronolitan 
borough  of  Hackney.  The  respondent  is 
the  owner  of  No.  51,  Rectory  Road,  within 
the  said  borouf^h. 

4.  The  premises  known  as  No.  51,  Rectory 
Rctfid,  are  drained  bjr  a  line  of  9-inch  pipes, 
which  takes  the  drainage  of  Nos.  47,  49,  53 
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6.  On  the  2l8t  August,  1876.  an  applica- 
tion in  writing,  accompanied  by  a  plan 
[vide  copy  plan,  set  out  hereunder],  was 
made  to  the  Hackney  District  Board  of 
Works  (which  was  at  that  time  the  proper 
authority  under  the  Metropolis  Manage- 
ment Act,  1855,  8.  74),  for  permission  to 
drain  twenty-six  houses  in  Rectory  Road 
by  a  combined  operation.  The  said  houses 
are  now  numbered  36  to  85  (odd  numbers 
only).  The  said  application,  which  is  simed 
by  Mr.  William  Redmond,  the  builder  of  the 
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Plan  referred  to  in  the  order  of  the  Hackney  District  Board  of  Works, 
dated  29th  September,  1876. 
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Plan  showing  system  of  drainage  found  to  exist  in  October,  1906. 


and  55,  Rectory  Road,  and  passes  under 
Na  51,  Rectory  Road,  and  is  connected 
with  another  line  of  9-inch  pipes  laid  under 
the  footpath  in  Rectory  Road,  which  com- 
niunicates  by  means  of  a  line  of  12-inch 
with   the  sewer  in  Rectory  Road. 


^  /tde  copy  plan,  set  out  hereunder.]  The 
nuisance  complained  of  and  referred  to  in 
parasraph  1  nereof  existed  in  that  part  of 
the  line  of  pipes  which  passes  under  No.  51, 
Rectory  Roaa. 

5.  The  statutory  notices  prescribed  by  the 
Public  Health  (London)  Act,  1891,  have  been 
duly  authorised  by  the  borough  council  and 
served  on  the  respondent. 
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said  houses,  was  approved  by  the  Hackney 
District  Board  of  Works  at  a  meeting  held 
on  the  29th  September,  1876,  and  on  that 
date  an  order  was  made  by  the  said  Board 
of  Works  for  the  drainage  of  the  said  twenty- 
six  houses  "  to  be  carried  out  as  directed  and 
appointed  in  and  by  the  r^ulations  of  the 
Board,  and  according  to  this  plan  and  the 
terms  of  this  application." 

7.  In  the  month  of  October,  1906,  a  nuis- 
ance was  found  to  exist  owing  to  a  defect 
in  the  line  of  pipes  passing  oeneath  the 
premises  No.  51,  Rectory  Road,  and  upon 
an  examination  being  made  it  was  found 
that  Nos.  47,  49,  51, 53,  and  55,  were  drained 
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together  by  means  of  a  line  of  9-inch  pipes 
passing  under  No.  51,  and  connected  with 
the  line  of  9-inch  pipes  under  the  footpath 
in  Eectory  Eoad,  referred  to  in  paragraph  4, 
and  ultimately  by  means  of  the  12-inch  line 
of  pipes,  referred  to  in  {Mragraph  4,  with  the 
sewer  in  Rectory  Road. 

8.  The  appellant  contended  that  the  order 
of  the  Board  of  Works,  referred  to  in  para- 
graph 6,  was  an  order  for  the  drainage  of 
the  group  or  block  of  twenty-six  houses  by 
a  combined  operation,  and  that  as  no  addi- 
tional houses  had  been  added  to  the  {;roup 
or  block  of  twenty-six  houses,  the  deviation 
in  the  sub-grouping  of  the  houses  was  not 
a  material  one,  and  that  the  character  of 
the  scheme  of  drainage,  as  found  to  exist, 
was  substantially  the  same  as  that  approvea 
by  the  Board  of  Works,  and  that  the  line 
of  pipes  under  No.  51,  Rectory  Road, 
therefore  constituted  a  drain  repairable  by 
the  respondent. 

9.  The  respondent  contended  that  the 
line  of  pipes  passing  under  No.  51,  Rectorv 
Road,  was  a  sewer  rei)airable  by  the  borough 
council  for  the  following  reasons  : 

(1)  That  the  construction  of  the  line  of 
pipes  passing  beneath  No.  51  (instead  of 
No.  49  as  shown  on  the  plan)  had  never 
been  sanctioned  by  the  local  authority  by 
any  order  as  required  by  the  Metropolis 
Management  Act,  1855. 

(2)  That  the  said  line  of  pipes  takes  the 
draina^  of  Nos.  53  and  55,  Rectory  Road, 
in  addition  to  that  of  the  houses  ordered  by 
the  local  authority  to  be  drained  by  a  line 
of  pipes  passing  under  49,  Rectory  Road, 
and  that  the  drainage  of  No.  45,  Rectory 
Road,  does  not  pass  tnrough  the  said  line  of 
pipes. 

(3)  That  the  scheme  of  drainage  for  the 
twenty- six  houses,  referred  to  in  para- 
graph 6  hereof  as  carried  out,  was  never 
submitted  to  the  judgment  of  the  local 
authority,  nor  sanctioned  nor  ordered  by 
them. 

10.  I  found  as  a  fact  that  the  nuisance 
alleged  in  paragraph  1  existed,  and  I  made 
an  order  on  the  respondent  to  abate  the 
nuisance  caused  b}^  the  foul  sink  waste  pipe, 
but  I  was  of  opinion  that  the  order  made 
for  the  combined  drains^  of  the  twenty- 
six  houses  was  not  earned  out  as  directed 
by  the  Board  of  Works  according  to  the 
plan  sanctioned,  and,  therefore,  that  the  line 
of  pipes  passing  under  No.  51,  Rectory 
Road,  was  a  sewer  repairable  by  the  borough 
council,  and  I  refused  to  make  an  order  on 
the  respondents  to  abate  the  nuisance 
caused  by  the  defective  drainage  of  the 
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group  of  houses  Nos.  47,  49, 51,  53,  and  55, 
Rectory  Road. 

The  question  for  the  opinion  of  Ihe  court 
is  whether,  upon  the  facts  stated,  the  line 
of  pipes  passing  under  No.  51.  Rectory  Road, 
is  m  law  a  sewer  repairable  by  the  borough 
council. 

If  the  court  answer  the  question  in  the 
negative  I  ask  that  the  court  may  be  pleased 
to  remit  the  case  to  me  with  such  direction 
as  the  court  is  pleased  to  give.  If  otherwise, 
my  judgment  is  to  stand. 

Given  under  my  hand  at  the  North 
London  Police  Court  the  22nd  day  of  April, 
1907. 

(Signed)       J.  Beos. 

The  Metropolis  Management  Act,  1855, 
s.  74,  provides  :  "  If  it  appear  to  the  vestry 
or  board  of  any  parish  or  district  that  a 
group  or  block  of  contiguous  houses,  or  of 
adjacent  detached  or  semi-detached  houses, 
may  be  drained  and  improved  more  econo- 
mically or  advantageously  in  combination 
than  separately,  and  a  sewer  of  sufficient 
size  already  exist  or  be  about  to  be  con- 
structed within  one  hundred  feet  of  any 
part  of  such  group  or  block  of  houses, 
whether  contiguous,  detached,  or  semi- 
detached, it  shall  be  lawful  for  such  board 
or  vestry  to  order  that  such  group  or 
block  of  houses  be  drained  and  improved, 
as  herein-before  provided,  by  a  combined 
operation." 

Thomas  Beven^  for  the  appellant.— This  is 
a  combined  drain.  Section  74  is  the  onlv 
section  mentioning  a  combined  drain,  and  all 
powers  of  dealing  therewith  must  flow  from 
that  section.  The  only  power  to  drain  under 
a  combined  operation  is  under  that  section. 
What  has  been  done  does  not  distribute  the 
ups  as  the  plan  did,  but  there  is  no 
raining  done  which  is  not  shown  by  the 
plan.  fHe  cited  Kershaw  v.  Taylor  (189S), 
59  J.  P.  726 ;  [1895]  2  Q.  B.  471  :  Greatef 
London  Fropertp  Co.  v.  Foot  (1899),  63  J.  P. 
420 :  [1899]  1  Q.  B.  972  ;  Gorringe  v.  Shore- 
ditch  Borough  Uotmcil  {1902\  66  J.  P.  565 ; 
Uarvey  v.  Busby  (1906),  70  J.  P.  301.] 

Danckwerts,  K.C.  (JS.  G,  Twmer  with 
him),  for  the  respondent.— Section  74  only 
applies  to  an  order  in  regard  to  houses  already 
in  existence  (Bateman  v.  Poplar  District 
Board  of  Works  (1886\  33  Ch.  D.  360). 
The  surveyor  has  no  authority  to  alter  the 

?lans  without  an  order  from  the  vestry, 
'his  is  a  finding  of  fact  (Bullock  v.  Reeve 
(1900),  65  J.  P.  164).  [He  also  cited  Heaver  v. 
Fvlham  Borough  Council  (1904),  68  J.  P. 
278  ;  [1904]  2  K.  B.  383.] 
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Alvebstone,  L.C J.— I  am  afraid  that  in 
this  case  our  decision  must  be  for  the 
respondent,  thouf^h  I  have  striven  to  see 
whether  or  not  this  alteration  might  not  be 
treated  either  as  something  carried  out  with 
the  sanction  of  the  surveyor  or  of  the  vestry, 
or  as  being  such  an  immaterial  alteration 
that  we  ouffht  not  to  hold  that  this  pipe  had 
ceased  to  be  a  drain ;  but  I  think,  having 
regard  to  the  decisions,  that  any  such  dis- 
tinction should  be  drawn  by  a  higher 
tribunal,  if  it  is  to  be  drawn  at  all,  and  that 
at  any  rate  in  this  court  we  are  bound  to 
follow  the  several  decisions  in  which  it  has 
been  held  that  on  the  addition  of  another 
house  to  those  shown  on  the  plan  for  com- 
bined drainage  authorised  by  the  vestry  the 
construction  oecomes  a  sewer.  In  this  case 
I  think  it  also  right  to  point  out  that  there 
does  seem  to  be  a  substantial  alteration  as 
far  as  one  can  judge.  We,  unfortunatel]^, 
have  not  a  very  fuU  statement  of  the  evi- 
dence, but  it  is  a  fact  that  the  connecting 
drain  was  originally  intended  to  come 
through  or  under  No.  49,  and  is  now  found 
to  be  comine  under  No.  51.  Of  course  it 
might  well  oe,  as  Mr.  Beven  has  pointed 
out,  that  when  the  alteration  of  the  groups 
came  to  be  investigated,  the  actual  position 
of  the  connecting  drain  was  really  imma- 
terial, but  I  think  it  is  quite  impossible  for 
us  to  assume  that  to  be  so,  when  the 
magistrate  has  not  found  that  the  alteration 
was  immaterial,  and,  as  the  decisions  show, 
it  mav  be  a  very  important  matter.  Now, 
I  think  that  the  principle  was  recognised  by 
this  court  in  the  case  of  Greater  London 
Property  Company ^  Limited  v.  Footy  tupra^ 
and  it  is  the  more  important  because  that 
was  a  decision  of  this  court  composed  of  my 
brothers  Darling  and  Channell,  who 
found  as  a  matter  of  fact  that  the  deviation 
of  the  drain  was  not  sufficient  to  convert  it 
into  a  sewer.  In  that  case,  in  the  course 
of  his  ludgment,  my  brother  Dablino  said 
this :  "  In  all  the  cases  which  have  been 
cited  to  us  in  support  of  this  contention,  it 
was  not  a  question  of  a  deviation  or  altera- 
tion in  the  course  of  the  drain,  but  of  an 
alteration  in  the  block  or  group  of  houses 
which  the  vestrv  had  ordered  to  be  drained 
by  a  combined  operation,  and  what  was 
decided  in  those  cases  was  that  where  the 
drainage  of  more  houses  than  the  block  or 
group  specified  in  the  order  was  taken  into 
the  drain,  then  it  ceased  to  be  a  drain,  and 
became  a  sewer."  Now,  I  agree  entirely 
with  that  languaf;e,  and  I  adopt  it  for  the 
purpose  of  my  judgment  to-day,  and,  of 
course,  as  I  have  already  said,  I  am  bound 
by  the  decision.  Mr,  Beven  very  ingeniously 
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endeavoured  to  suggest  that  in  this  {Nuti- 
cular  case  he  could  get  over  that  decision 
b^  referring  to  the  fact  that  sanction  was 
given  for  twenty-six  houses  to  be  drained  in 
groups  of  four  or  five,  and  that  the  only 
alteration  was  the  shifting  of  one  house 
from  one  f^oup  to  the  other.  As  I  have 
already  said,  if  the  alteration  had  been 
found  by  the  magistrate  to  be  immaterial, 
I  think  very  different  considerations  would 
have  arisen,  but,  as  Mr.  Danckwerts  has 
pointed  out,  the  finding  of  the  magistrate 
certainly  does  not  imply  that  There  is 
another  case,  Geefi  v.  Newington  Vestry 
(1898),  62  J.  P.  564 ;  [18d8]  2  Q.  B,  1,  in 
which  it  was  held  that  the  connection  of  a 
stable  drain  with  a  similar  combined  drain 
turned  the  latter  into  a  sewer.  Now  the 
case  of  Oorrvnge  v.  Shoreditch  BoroafjK 
Council,  supra,  certainly  seems  to  establish 
that  if  a  drain  from  new  houses  and  build- 
ings is  connected  with  a  combined  drain,  it 
becomes  a  sewer.  That  is  not  quite  as 
much  in  point  as  what  was  said  by  my 
brother  Darling,  because  it  might  refer  to 
the  addition  of  a  house  to  a  plan,  or  to  a 
combined  plan  already  sanctioned,  but  the 
matter  came  before  us  in  Harvey  v.  Busby, 
supra,  where  there  were  two  objections. 
One  was  that  the  outlet  from  all  the  houses 
had  been  altered,  the  outlet,  being  originally 
intended  to  be  into  a  road  caUed  Evering 
Road,  was  made  into  Rectorv  Road  instead, 
and  the  other  was  that  No.  27,  a  house 
originally  included  in  the  group  with 
Nos.  29,  31  and  33.  was  taken  from  that 
group  and  was  added  to  the  group  com- 
posed of  Nos.  21,  23,  and  26,  and,  dealing 
with  that  part  of  the  case,  having  heard  a 
verv  full  argument  from  the  learned  counsel, 
I  also  came  to  the  conclusion  that  the  addi- 
tion or  taking  away  of  one  house  from  one 
group  and  putting  it  in  another  group  was 
a  matter  which  could  not  prima  fade  be 
dealt  with  as  beiiig  immaterial,  and,  in  fact 
that  was  the  main  ground  on  which  we  held 
that  there  had  not  been  such  a  carrying  out 
of  the  original  work  as  to  enable  us  to  say 
that  the  drain  remained  a  drain  and  did  not 
become  a  sewer.  Then  we  have  the  deci- 
sion which  has  just  been  cited  to  us  of  my 
brother  Kennedy,  who  sat  with  my  brother 
Lawrancb,  in  the  case  of  Bullock  Y.Jieeve. 
supra.  My  brother  Lawrance  said :  "  It 
those  drains  had  been  carried  out  according 
to  the  plan  this  whole  block  of  houses  would 
all  have  been  drained  :  but  at  some  time  or 
other,  before  1856,  Nos.  59,  61,  63.  65  and 
67,  were  drained  according  to  a  black  line 
shown  on  the  plan,  which  altered  aJtogether 
the   system   of   drainage   proposed  to  be 
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carried  out  by  the  commissioners,  which  was 
to  have  been  laid  in  blocks  of  foar.  That 
seems  to  have  been  the  only  system  of 
drainage  which  has  existed  from  that  time 
np  to  the  present.  The  question  now 
arises  whether  that  drain  of  the  block  of 
five  houses  shown  on  the  plan  is  a  drain  or 
a  sewer.  It  seems  to  me,  m  the  absence  of 
evidence,  that  it  was  not  approved  of  by 
the  commissioners,  and  that  being  so,  the 
whole  of  the  cases  that  have  been  cited  to 
us  go  to  show  that  it  becomes  a  sewer  and 
was  no  longer  a  drain."  My  brother 
Kennedy  said :  "  Still,  what  we  have  to 
look  at  is,  whenever  the  combined  operation 
was  carried  out,  can  it  be  shown  to  have 
been  done  under  the  order  of  any  vestry  or 
district  board^  or  the  other  authorities  who 
are  brought  m  by  s.  112  of  the  amending 
Act  of  1862  ?  There  is  no  such  evidence  in 
this  case.  It  is  a  different  combination,  and 
the  difference  cannot,  in  my  opinion,  be 
treated  as  immaterial.  It  is  a  difference 
which   lays  a   greater   burden   upon   the 

Eipe,  because  the  pii)e  drains  more  of  the 
ouses  than  were  originally  authorised  to 
be  drained  in  one  pipe."  It  is  in  these 
difficult  cases  important  that  the  local 
authorities  should  take  care  that  the  work  is 
carried  out  in  accordance  with  the  sanction 
they  have  given,  and  I  am  unable  to  see 
that  the  magistrate  came  to  a  wrong  con- 
clusion in  this  case  when  he  held  that  the 
order  made  for  the  combined  drainage  was 
not  carried  out  as  directed  by  the  Board  of 
Works,  and,  therefore,  that  the  line  of  pipes 
passing  under  No.  51,  Rectory  Koad,  was  a 
sewer  repairable  by  the  borough  council. 
For  these  reasons  I  think  that  this  appeal 
must  be  dismissed. 

Darling,  J. — I  am  of  the  same  opinion. 
The  local  authority  authorised  the  draining 
of  these  twenty- six  houses  by  a  combined 
operation,  and  it  was  shown  upon  the  plan 
how  the  combined  operation  was  to  take 
effect  The  work  has  been  carried  out  in  a 
different  way.  The  grouping  has  not  been 
maintained  as  shown  upon  the  plan.  One 
can  gather  from  the  cases  that  there  mi^ht 
be  such  a  deviation  from  the  plan  showing 
the  combined  operation  as  woiud  be  imma- 
terial, and  would  not  prevent  it  from  being 
the  real  combination  sanctioned  by  the 
local  authority.  In  that  case  the  thin^ 
would  remain  a  drain  and  would 
not  become  a  sewer.  For  some  time  I 
thought  Mr.  BeverCs  argument  might  be  a 
good  one,  namely,  that  here  there  had  not 
been  an  alteration  in  the  combined  opera- 
tion, but  only  a  redistribution  of  the  groups 
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within  the  limits  covered  by  the  plan,  and 
that  it  would  be  fair  to  say  that  this  redis- 
tribution was  quite  immaterial,  but  on  con- 
sidering the  matter  I  do  not  tnink  so.  In 
the  first  place,  it  seems  to  me  that  the 
passage  wnich  my  lord  read  from  a  judg- 
ment of  my  own  is  inconsistent  with  Mr. 
BeverCs  contention.  Whether  it  was  abso- 
lutely necessary  to  say  what  I  did  for  the 
purpose  of  deciding  that  case  I  am  not  sure 
—I  rather  think  not— but  on  looking  at  this 
case,  and  considering  whether  this  is  a 
deviation  which  can  be  treated  as  an  imma- 
terial alteration,  I  think  it  is  a  material  one, 
because  the  alteration  is  this,  that  the  pipes 
which  come  down  into  the  long  drain  from 
the  back  of  the  houses  must  go  under  certain 
houses,  they  must  go  under  one  in  four  or 
one  in  five,  and  according  to  the  plan  it 
was  intended  that  the  pipes  which  now  go 
under  No.  51  should  go  under  No.  49.  Mr. 
Danckwerts  merely  represents  the  owner  of 
No.  51.  I  do  not  think  it  can  be  said  that 
it  is  immaterial  how  you  group  these  houses. 
I  am  quite  certain  that  if  one  were  living  in 
the  house  and  it  was  proposed  to  make  an 
alteration  in  the  grouping  of  these  houses, 
and  to  put  a  drain  unaer  one's  house  which 
would  carry  the  sewage  of  four  of  one's 
neighbours'  houses,  one  would  not  consider 
that  to  be  an  immaterial  alteration,  and  one 
would  say,  "  I  will  have  it  as  shown  on  the 

Elan  and  let  my  house  drain  into  my  neigh- 
our's  drain,  and  not  his  house  drain  into 
mine."  Therefore  it  seems  to  me  that  for 
that  reason  alone,  in  addition  to  the  passage 
which  my  lord  has  read  from  the  judgment 
which  I  have  already  given  in  another  case, 
it  is  impossible  to  bold  that  tUs  operation 
was  carried  out  in  accordance  with  tne  order 
made  by  the  local  authority.  The  pipe  in 
question,  therefore,  became  a  sewer  and  not 
a  drain. 

A.  T.  Lawrence.  J.— I  am  of  the  same 
opinion.  I  think  tne  finding  of  the  learned 
magistrate  was  correct.  It  seems  to  me 
that  when  you  are  considering  the  distinc- 
tion between  a  drain  and  a  sewer,  the  ques- 
tion of  one  house,  or  more  than  one  house, 
is  the  material  consideration.  A  house  or 
building  is  the  unit  to  be  considered,  and  this 
combined  operation  involved  five  or  six  com- 
bined operations.  There  were  six  groups 
of  houses  of  which  the  drainage  having 
been  finally  combined,  joined  the  sewer 
at  one  point,  but  how  it  can  be  said  that  it 
is  immaterial  to  consider  how  those  groups 
are  to  be  united  is  quite  incomprehensible 
to  me.  I  think  it  is  a  material  considera- 
tion, and  one  that  the  magistrate  rightly 
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regarded  as  material.  If  the  work  was 
carried  oat  in  this  different  manner  under 
the  approval  of  the  surveyor,  I  think  it  was 
the  surveyor's  duty  to  hrm^  it  to  the  notice 
of  the  authority  and  get  their  sanction  for  it. 
That  would  have  been  the  proper  course, 
and  everjrthinff  would  have  oeen  in  order. 
To  allow  it  to  be  carried  out  without  their 
sanction,  if  he  did  so,  although  I  do  not  say 
he  did,  as  it  may  have  been  done  without 
his  knowledge,  was  wrong ;  but  at  all  events 
the  alteration  is  a  material  one,  and  it 
leaves  this  thing  a  sewer  and  not  a  combined 
drain  as  ordered  by  the  authority. 

Appeal  dismissed. 

Solicitor  for  the  appellant :  W.  A. 
Williams. 

Solicitors  for  the  respondent:  Billing- 
hurst,  Wood  and  Pope. 
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July  26,  1907. 

(Before  Bray  and  A.  T.  Lawrence,  J  J.) 

Rex  v.  Justices  op  London  and  Others  ; 
Ex  parte  South  Metropolitan  Gas 
Company. 

Justices — Quarter  sessions  —  Disqualifica- 
tion—Possibility  of  bias— Rating  appeal 
— Membership  of  assessment  com- 
mittee. 

A  rule  nisi  tuas  obtained  for  a  certiorari  to 
quash  the  judgment  of  the  quarter  ses- 
sions for  the  county  of  London  on  an 
appeal  against  an  oMessment  on  the 
ground  that  one  of  the  magistrates  who 
took  part  in  the  judgment  was  chair- 
man of  the  assessment  committee  of  a 
borough  in  London,  other  than  the 
assessment  committee  whose  decision 
was  appealed  a^gainst,  and  that  he  was, 
therefore^  disqualified  by  interest  or 
possibility  of  bicLS. 

Held,  that  the  test  to  be  applied  was  that 
justice  should  be  administered  by  per- 
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sons  who  could  not  reasonably  be  sus- 
pected of  being  biassed,  and  that  the 
rule  must  be  discharged,  since,  on  the 
application  of  this  test,  there  was  no 
ground  for  thinking  that  the  facts 
showed  any  interest  or  any  possibilitt/ 
of  bias  on  the  part  of  the  magistrate  \n 
question. 

Rule  nisi  calling  on  the  justices  of  the 
county  of  London  to  show  cause  why  a  writ 
of  certiorari  should  not  issue,  directed  to 
them  to  remove  into  this  court  an  order  made 
on  April  30th,  1907,  dismissing  the  appeals 
of  the  South  Metropolitan  Gas  Company 
against  the  assessments  and  valuation  lists 
for  the  parishes  of  Woolwich,  Plumstead, 
Charlton  and  Ridbrooke,  St.  Paul,  Dept- 
ford,  St.  Nicholas,  Deptford,  Greenwich, 
Lewisham,  Eltham,  Bermondsey,  St.  Olave 
and  St.  Thomas  and  St  John,  Horselydown, 
in  respect  of  certain  hereditaments  occu- 
pied by  the  said  company  in  the  said 
parishes.  The  rule  was  moved  at  the 
instance  of  the  said  company  on  the  ground 
that  one  of  the  justices  was  disqualified 
through  interest  or  possibility  of  bias.  The 
rule  nisi  was  served  both  on  the  justices 
and  on  the  assessment  committees  of  the 
parishes. 

The  following  facts  appeared  from  the 
affidavits : 

The  applicants  were  among  the  Isurgest 
ratepayers  in  the  south  of  London,  their 
undertaking  extending  over  twenty-two 
parishes  in  the  metropolis,  and  they  paid 
yearly  in  respect  of  rates  some  £88,000. 

Li  the  valuation  lists  for  the  said  parishes 
the  applicants  were,  as  they  contended, 
unfairly  and  incorrectly  assessed  in  respect 
of  certain  hereditaments  occupied  by  them 
in  the  said  parishes,  and  they  duly  objected 
to  such  assessments,  and  appeared  before 
the  various  assessment  committees  in  sup- 
port of  their  objections. 

The  applicants  were  aggrieved  by  the 
decisions  arrived  at  b^  the  assessment  com- 
mittees of  certain  parishes,  and  on  January 
12th,  1906,  they  appealed  a^y^ainst  the  said 
assessments  and  tne  valuation  lists  to  the 
court  of  quarter  sessions  for  the  county  of 
London. 

The  said  appeals  duly  came  on  for  hearinff 
on  February  28th,  March  1st  and  2nd,  and 
April  15th,  16th,  29th  and  30th,  1907. 

On  April  15th,  1907,  an  arrangement  was 
come  to,  with  the  sanction  of  all  parties, 
that  if  any  of  the  justices  were  unable  to 
be  present  during  the  hearing  of  the  ap- 
peals, and  the  absence  of  such  justice  should 
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not,  in  the  opinion  of  the  chairman,  be  a 
material  absence,  sach  justice  shoald  read 
the  shorthand  notes  for  the  period  dnring 
which  he  was  absent,  and  shoald  take  part 
in  the  decision  of  the  appeals. 

Mr.  Q.  P.  Wiliott^by  was  not  present  on 
March  2nd  and  April  15th  and  16th,  and  in 
pursuance  of  the  arrangement  he  read  the 
shorthand  notes  of  the  proceedings  for  each 
of  those  days. 

On  April  30th,  1907,  a  unanimous  judg- 
ment was  ^yen  dismissing  the  appeals,  the 
court  consisting  of  the  chairman  and  two 
other  magistrates^  one  of  whom  was  Mr.  G. 
P.  Willoughb^,  and  neither  of  whom 
attended  the  sittings  of  the  court  continu- 
ously. 

It  did  not  come  to  the  knowledge  of  the 
applicants  that  Mr.  Willoughby  was  the 
cnairman  of  a  London  assessment  com- 
mittee until  March  2nd,  1907.  and  on 
April  16th,  .1907,  whilst  Mr.  Willoughby 
was  absent  frpm  the  bench,  the  chairman, 
in  answer  to  the  submission  of  the  appli- 
cants that  no  justice,  except  such  as  had 
attended  throughout,  should  deliver  a  judg- 
ment, stated  that  he  was  unwilling  to 
deprive  himself:  of  the  assistance  which 
Mr.  Willoughby  could  give  him,  and  that 
he  did  not  want  him  excluded  if  possible. 

During  the  period  covered  bsr  the  hearing 
of  the  appeals,  and  by  the  making  of  objec- 
tions to  the  quinquennial  valuation  fists 
against  which  such  appeals  were  broiight, 
Mr.  Willoughby  was  a  member  of  the  flol- 
born  Borough  Council,  and  chairman  of 
the  assessment  committee  of  the  borough 
of  Ilolbom,  and  as  such  chairman  took  part 
in  revising  the  valuation  lists  in  which  the 
Gas  Light  and  Coke  Company  were  rated 
in  respect  of  their  mains  and  other  property 
in  the  parishes  in  the  said  borough.  He 
was  also  a  ratepayer  in  the  borough  of 
Holbom. 

In  these  circumstances  it  was  submitted 
on  behalf  of  the  applicants  that  Mr. 
Willoughby  was  not  an  impartial  member 
of  the  court,  but  was  biassed  in  favour  of 
the  respondent  assessment  committees,  and 
ought  not  to  have  adjudicated  upon  the 
appeals. 

Avory^  K.C.  {Tyrrdl  Paine  with  him),  for 
thejustices,  showed  cause  against  the  rule. 
—The  fact  that  Mr.  Willoughbjr  is  chair- 
man of  an  assessment  committee  in  another 
part  of  London,  and  that  he  has,  as  such 
chairman,  taken  part  in  the  decision  of 
appeals  by  another  gas  company,  can  be  no 
objection  to  his  adjudicating  on  appeals  by 
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the  applicants.  The  very  point  was  decided 
in  R,  V,  Suffolk  JJ,j  Estates  Gazette,  May 
19th,  1906.  Further,  the  objection  has  been 
waived. 

Sir  E,  Littler,  K.C.  {Marshall,  K.C.,  with 
him),  for  the  Greenwich  Assessment  Com- 
mittee, cited  £,  V.  Handsley  {1881),  46  J.  P. 
119 ;  8  Q.  B.  D.  383  ;  B.  v.  Cumberland  J  J. 
{1888),  52  J.  P.  602  ;  Allinwn  v.  General 
Council  of  Medical  Education  {189ji), 
58  J.  P.  542  :  [1894]  1  Q.  B.  750,  and  E.  v. 
Bichmond  JJ.  (I860),  24  J.  P.  422. 

Cripps,  K.C.,  Avory,  K.C.,  and  Cox- 
Sinclair,  for  the  Woolwich  Assessment 
Committee;  and  Avery,  K.C.,  and  E,  W. 
Harper,  for  the  Bermondsey  Assessment 
Committee,  were  not  called  on. 

DanckwertB,  K.C.,  and  Waiter  Eyde 
(Balfour  Browne,  K.C.,  with  them),  in 
support  of  the  rule.— There  was  no  waiver, 
for  there  was  no  consent  with  knowledge. 
There  was  a  possibility  of  bias,  because  every 
parish  in  the  metropolis  has  an  interest  in 
the  rating  of  every  other.  [They  cited  B,  v. 
Cheltenham  Commissioners  (18\l),  1  Q.  B. 
467:  B.  V.  Great  Yarmouth  J  J,  (188^), 
46  J.  P.  518 ;  8  Q.  B.  D.  525 ;  Leescm  v. 
General  Council  of-  Medical  Education 
(1889),  43  Ch.  D.  366  ;  B,  v.  Huggins  (1896), 
69  J.  P.  104  ;  [1896]  1  Q.  B.  663.] 

Bray,  J.— In  this  case  we  are  asked  to 
make  absolute  a  rule  for  a  writ  of  certiorari 
directed  to  the  justices  of  London  to 
remove  into  this  court  a  certain  order  made 
by  them  on  April  30th,  1907,  dismissing  the 
appeal  of  the  South  Metropolitan  Gas 
Company  against  the  assessment  and  valua- 
tion lists  for  the  several  parishes  there 
named  on  the  ground  that  one  of  the 
justices  was  disqualified  through  "  interest 
and/or  possibly  of  bias."  Now^  whatever 
*'  interest "  may  mean  there,  I  will  consider 
first  the  question  of  pecuniary  interest.  It 
is  admitted  that  he  has  no  pecuniary 
interest  except  as  a  ratepayer,  and  Mr. 
Danckwerts  has  admitted  that  he  does  not 
proceed  on  that  ^und.  Therefore  it  must 
oe  some  other  interest  than  a  pecuniary 
interest  on  which  it  is  said  that  he  was  dis- 
qualified from  acting.  Now  let  us  see  Mr, 
Willoughbv's  position.  lie  was  a  member 
of  the  Uofborn  Borough  Council,  and  was 
deputed  or  chosen  by  the  borough  council 
as  a  member  of  the  assessment  committee, 
and  became  chairman  of  the  assessment 
committee.    Now  I  will  take  the  test  which 
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is  laid  down  in  Allinaon  v.  General  Council 
of  Medical  Education^  supra^  as  the  test 
tnat  we  ought  to  apply  to-day.  It 
goes  very  far— very  far  indeed,  and  1  am 
not  quite  certain  I  would  go  the  whole 
length,  but  for  the  purposes  of  this  case  I 
must  so  take  it.  What  Lord  Esher  says 
is  this :  "  In  the  administration  of  justice, 
whether  bv  a  recognised  legal  court,  or  by 
persons  who,  although  not  a  legal  court, 
are  acting  in  a  similar  capacity,  public 
policv  requires  that,  in  order  that  there 
should  be  no  doubt  about  the  purity  of  the 
administration,  any  person  who  is  to  take 
part  in  it  should  not  be  in  such  a  nosition 
that  he  might  be  suspected  of  being  biassed. 
To  use  the  language  of  Mellor,  «r.  in  i2.  v. 
Allan  (1864\  4  B.  <k  S.  915,  'It  is  highly 
desirable  that  justice  should  be  administered 
by  persons  who  cannot  be  suspected  of 
improper  motives.'  I  think  that  if  you 
take  that  phrase  literally  it  is  somewhat 
too  large,  because  I  know  of  no  case  in  which 
a  man  cannot  be  suspected.  There  are 
some  people  whose  minds  are  so  perverse 
that  they  will  suspect  without  any  ground 
whatever.  The  question  of  incapacity  b  to 
be  one  of  *  substance  and  fact,'  and  therefore 
it  seems  to  me  that  the  man's  position 
must  be  such  that  in  substance  and  fact  he 
cannot  be  suspected ;  not  that  any  i)er- 
versely-minded  person  cannot  suspect  him, 
but  that  he  must  bear  such  a  relation  to  the 
matter  that  he  cannot  reasonably  be  sus- 
pected of  being  biassed."  The  question  that 
1  propose  to  consider  now  is  whether  Mr. 
WiUoughb^  could  be  reasonably  suspected 
of  being  biassed.  Now,  on  what  ground? 
The  ground  put  forward  is  that  he  was  a 
member  of  the  Holborn  Borough  Council. 
Then  I  asked  the  question  why  he  should  be 
suspected  of  being  biassed  beoause  he  was  a 
member  of  the  Molbom  Borough  Council, 
and  the  answer  of  Mr.  DanckwerU^  as  1 
understood  him,  was  this  :  "  Every  borough 
council  has  an  interest  in  the  rating  of 
every  other  borough  being  as  high  as  it 
possibly  can  be,  because  their  rates  will  be 
to  a  certain  extent  diminished  thereby." 
Therefore  it  is  said  that  a  member  of  the 
council  must  be  suspected  of  being  biassed 
because  it  is  his  duty  to  see  that  his  borough 
is  treated  perfectly  fairly.  Now  it  seems 
to  me  that  that  suggestion  is  much  too  far- 
fetched. It  certainly  is  not  put  forward  in 
the  affidavits  as  the  grouna  on  which  the 
rule  was  applied  for,  and  when  I  read  them 
it  never  occurred  to  me  as  the  ground  upon 
which  the  rule  was  intended  to  be  based. 
Of  course  if  you  go  into  such  minuiias 
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as  that,  it  is  difficult  to  say  who  cannot  be 
suspected  of  being  biassed.  When  a  man  is 
elected  to  be  a  member  of  a  borough  council, 
is  it  immediately  his  thought,  ^  I  must  put 
up  the  rating  of  Woolwich  and  Greenwich  "  t 
Surely  it  never  would  occur  to  such  a  roan 
that  it  was  his  duty  as  a  member  of  the 
borough  council  to  do  that.  I  cannot  for 
a  moment  conceive  that  it  would  occur  to 
any  reasonable  person  to  suggest  that  bias 
of  that  kind  would  arise  from  membership 
in  a  borough  council.  Now  I  put  the  same 
question  to  Mr.  Ryde^  and  Mr.  Ryde 
answered  it  in  this  way  :  **  This  is  a  com- 
pany, and  companies  are  not  allowed  to 
nave  votes  in  the  election  of  members  of 
borough  councils— they  consider  it  a  great 
grievance."  Now,  stopping  there,  I  am 
not     here     to    say    that    it    is    not    a 

Sievanoe,  but  that  is  another  Question, 
r.  Ryde  went  on  to  say  that  therefore 
every  company  thinks  that  every  borough 
council  will  do  it  an  ii^ustice.  But  it  seems 
to  me  that  if  we  are  to  go  into  matters  of 
this  kind  as  being  ground  for  suspicion  of 
bias  there  would  be  no  end  to  such  applica- 
tions as  this.  The  question  I  have  to  ask 
myself  substantially  is  this :  ^  In  substance 
and  in  fact  would  a  reasonable  man  suspect 
a  man  in  the  position  of  Mr.  Willoughby, 
because  he  is  a  borouffh  councillor,  of  being 
biassed  in  givinff  sucn  a  judgment  as  the 
one  he  gave  on  tne  hearing  of  the  appeal  in 
question  "1  and  therefore  it  seems  to  me 
that  that  ground  fails.  There  was  un- 
doubtedly another  diflferent  ground,  as  it 
seems  to  me,  put  forward  in  the  affidavits, 
but  that  has  not  been  pressed  by  Mr. 
Dancktfferti^  and  very  properly  so.  That 
ground  was  that  because  it  would  be  his 
duty  to  consider  objections  by  another  gas 
companv  (the  Gas  Light  and  Colce  CompanyX 
he  would  have  to  decide  questions  of  that 
kind,  and  therefore  might  not  be  fit  to 
decide  such  a  question  as  this.  Now  that 
seems  to  me  entirely  disposed  of  by  the  case 
of  R,  V.  Suffolk  JX^  supra.  It  mav  be  that 
that  case  does  not  entirely  cover  the  whole 
ground  here,  but  it  certainly  covers  that 
point,  and  it  seems  to  me  this  application 
fails,  and  the  rule  must  be  discha^jed. 

A.  T.  Lawrence,  J.— I  am  of  the  same 
opinion.  I  do  not  desire  in  the  lightest 
degree  to  diminish  the  stringency  of  the 
law  that  requires  every  tribunal  to  be  with- 
out interest  in  the  matter  in  dispute.  I 
think  it  is  an  invaluable  principle^  and  one 
that  should  be  maintained  at  the  high-water 
mark  indicated  by  these  authorities,  but  I 
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do  not  think  this  case  comes  within  anv  of 
those  authorities.  I  do  not  think  that  here 
there  is  any  interest  at  all.  The  onlv 
interest  that  has  been  mentioned^  which 
>va8  that  of  a  ratepayer,  has  been  given  up. 
As  to  the  other  matters  they  seem  to  me 
not  to  be  within  the  meaning  of  the  word 
'*  interest."  There  is  no  such  "  kindred  or 
other  cause,"  which  was  the  phrase  used  bv 
Lord  Blackburn  in  one  of  the  cases  cited. 
The  only  thing  that  can  be  said  of  this 
gentleman  is  that  he  was  a  borough 
councillor,  and  that  he  was  the  chairman  of 
another  assessment  committee-— a  different 
assessment  committee  from  the  committee 
in  whose  area  this  rate  was  made.  How  can 
it  be  said  that  he  has  an  interest  in  this 
matter  1  Mr.  Danckwerts  suggested  that 
he  has  an  interest  because  he  is  a  member 
of  the  Holborn  Borough  Council.  That  is 
far  too  remote.  There  is  no  case  that 
suggests  that  that  sort  of  thing  is  really  an 
interest,  and  I  cannot  see  that  there  is  any 
ground  for  saying  that  there  was  a  possi- 
Bilitv  of  bias  in  the  sense  that  the  law 
speaks  of.  There  must  be  some  relation 
which  causes  that  possibility  of  bias,  and 
upon  which  it  rests,  so  that  it  may  be 
reasonably  inferred  that  there  is  a  possi- 
bility of  unconscious  bias.  If  that  may  be 
reasonably  inferred,  then,  of   course,  the 

rrson  in  question  would  be  disqualified, 
see  nothing  in  this  case  to  justify  an^^one 
in  saying  there  was  a  reasonable  possibility 
of  bias,  or,  to  use  the  words  of  Lord  Field, 
*'that  there  was  any  substantial  doubt 
about  his  bein^  unbiassed."  All  that  can 
be  said  of  the  justice  here  was  that  he  had 
large  experience  in  the  matter,  and  was  a 
man  thoroughly  conversant  with  rating  cases, 
and  therefore  was  a  valuable  assistant  to  the 
chairman  who  was  presiding  and  deciding 
this  case.  I  do  not  think  the  affidavit  of  Sir 
George  Livesey,  the  chairman  of  the  South 
Metropolitan  Gas  Company,  was  intended 
to  allege  that  Uiere  was  any  possibilitv  of 
bias  upon  any  of  the  grounos  that  have 
been  su^gzested  in  the  ar^piment.  It  is  quite 
true,  as  Mr.  Byde  has  said,  that  companies 
feel  that  they  do  not  get  either  sympathetic 
or  even  fair  treatment  from  local  autho- 
rities, but  that  is  not  a  ground  for  saying 
that  any  individual  member  is  reasonably 
to  be  suspected  of  bias.  They  say  that  they 
are  not  properly  treated  because  they  are 
not  represented  or  adec^uately  represented. 
That  is  a  matter  which  is  not  made  the  sub- 
ject of  complaint  in  the  affidavits,  and  I  do 
not  think  it  is  a  ground  on  which  we  could 
grant  this  rule.    It  seems  to  me  the  appli- 
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cation  must  fail,  and  the  rule  must  be 
discharged. 

Bute  discharged. 

Solicitors  for  the  justices :  E.  and  W. 
Beal. 

Solicitors  for  the  Greenwich  Assessment 
Committee :  Saw  &  Son?. 

Solicitor  for  the  Woolwich  Assessment 
Committee :  E.  W.  Sampson. 

Solicitor  for  the  Bermondsey  Assessment 
Committee :  Frederick  Ryall. 

Solicitors  for  the  applicants:  Budd, 
Johnson  and  Jecks. 
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HOUSE    OF    LORDS. 


May  1,  2,  6  ;  July  24, 25, 1907. 

(Before  Lord  Lorbburn.  L.C.,  the  Earl  of 
Halsbury,  Lord  Ashbourne,  Lord 
Macnaohtkn,  and  Lord  Atkinson.) 

Leeds  Corporation  v.  Ryder  and 
Others. 

Licensing  Acts— Renewal— Grant  of  pro- 
visional licence— Bias  on  part  of  justices 
—■Licence  preserved  for  purposes  of 
compensation— Qualification  of  appli- 
cant for  licence— Person  "keeping  or 
being  about  to  keep'*  an  inn— "Real 
resident  holder  and  occupier  "  of  beer- 
house—Alehouse Act,  1828  (9  Geo.  4, 
c.  61),  s.  1— Beerhouse  Act,  1840  (3  & 
4  Vict.  c.  61),  s.  1— Licensing  Act,  1904 
(4  Edw.  7,  c.  23),  s.  1. 

The  corporation  of  Leeds  acquired^  for  the 
purposes  of  demolishing  them,  certain 
licensed  houses  under  an  Act  c&r^rtning 
a  scheme  for  clearing  an  unsanitary 
area  under  the  Housing  of  the  Working 
Classes  Act^  1890.  The  licensing  justices 
entered  into  an  arranaement  with  the 
corporation  whereby  the  licensing  jus- 
tices undertook  to  refer  the  licences  in 
question  to  the  compensation  authority 
under  the  Licensing  Act,  1904.  Toe 
corporation  thereupon  closed  the  houses 
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and  put  scavengers  into  them  as  care- 
takers. At  the  general  annual  licensing 
meeting  the  scavengers  applied  for  the 
renevHil  qf  the  licences^  and  objection 
was  made  on  behalf  of  certain  breioers 
to  the  renewal  of  the  licences  on  the 
ground^  in  the  case  of  alehouses^  that 
the  applicants  were  not  *'  persons  keeping 
or  about  to  keep'*  inns  vnthin  the 
meaning  of  s,  I  of  the  Alehouse  Act^ 
1828,  and^  in  the  case  of  beerhouses^  that 
they  were  not  the  "  real  resident  holders 
and  occupiers  ^^  of  the  houses  toithin  the 
meaning  of  s,  I  of  the  Beerhouse  Act, 
1840.  The  licensing  justices  themselves 
objected  to  the  renetocUs  on  the  around 
that  the  licences  were  not  required.  The 
licensing  justices  overruled  the  brewen^ 
objections^  and^  acting  upon  their  own 
objections^  renewed  the  licences  pro- 
vuionally  and  referred  them  to  the 
compensation  authority. 

Held,  tjiat  the  licences  granted  were  not 
void;  and  that  the  licensing  justices 
had  ^wer^  if  they  thought  Jity  in  the 
exercise  of  their  honest  discretion,  to 
refer  the  licences  to  the  compensation 
authority y  and  that  as  they  had  acted 
honestly  in  this  com,  no  ol^ection  could 
be  taken  to  what  they  had  done. 

Licensing  justices  have  a  discretion  to  grant 
a  licence  for  the  sale  of  intoxicating 
liquor  to  any  person  whom,  they  consider 
a  fit  and  projjer  person,  and  such  a 
licence  is  not  void  under  s.  1  of  the 
Alehouse  Act,  1828,  if  granted  to  a 
person  who  is  not  "  keeping  or  about  to 
keep"  an  inn,  alehouse,  or  victualling 
house. 

A  beerhouse  licence  is  not  void  under  s.  I  of 
the  Beerhouse  Act,  1840,  if  granted  to  a 
person  who  is  not  the  real  resident 
holder  and  occupier  of  the  dwelling- 
house  in  respect  of  which  the  licence  is 
granted. 

Decision  of  the  Court  of  Appeal  reported 
sab  nom.  ;  Rex  v.  Woodhouse  and 
Others  (Leeds  LiceDsing  JJ.)  ;  Ex 
parte  Ryder  and  Others  (70  J.  P.  485), 
reversed. 

Four  consolidated  appeals  from  the 
decision  of  the  CJourt  of  Appeal  (Vaughan 
Williams,  Stirling,  and  I^letcher  Moul- 
TON,  L.JJ.)  reversing  the  decision  of  the 
King's  Bench  Division  (Alverstone,  L.C.J., 
Ridley  and  Darling,  JJ.).    The  decisions 
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in  the  courts  below  are  reported  tc^ther 
sub  nom.:  Bex  v.  Woodhouse  and  Others 
{Leeds  Licensing  J  J.) ;  Ex  parte  Ryder  and 
Others,  at  70  J.  P.  485. 

A  rule  91  m  was  obtained  by  the  objectors 
to  the  renewal  of  a  licence  for  a  mandamus 
directed  to  the  justices  of  Leeds  to  show 
cause  why  they  should  not  hear  an  applica- 
tion for  a  renewal  of  a  licence  according  to 
law.  Rules  nisi  for  a  certiorari  and  prohibi- 
tion had  also  been  obtained. 

In  these  proceedings  the  bona  fides  of  the 
justices  in  granting  certain  renewals  were 
called  in  question  under  the  following 
circumstances,  as  set  out  in  the  affidavits. 

In  1901  the  Leeds  Oorporation  had 
obtained  an  order  called  the  Leeds  (Housing 
of  the  Working  Classes)  Order,  1901,  con- 
stituting a  certain  area  known  as  Quarrv 
Hill  an  unhealthy  area,  and  giving  compul- 
sory powers  of  purchase  to  the  corporation. 
Thirtj-six  licensed  premises  were  included 
in  this  area,  and  the  justices  informed  the 
corporation  that  they  considered  these  in 
excess  of  the  number  required  for  the  needs 
of  the  district.  The  corporation  thereupon 
agreed  that  as  to  fifteen  of  the  said  houses 
they  would  make  no  application  for  the 
renewal  of  the  licences.  As  to  eleven  of  the 
remainder,  after  a  discussion  and  correspon- 
dence with  the  justices,  on  October  27th, 
1905,  the  corporation  proposed  to  offer  no 
opposition  to  a  reference  of  such  licences  by 
the  justices  to  the  compensation  authority, 
and  said  that  they  would  not  ask  more 
than  £10,000  as  compensation.  To  this 
proposition  the  justices  agreed.  Up  to  the 
date  of  this  agreement  the  licensed  premises 
in  question  had  been  kept  open  as  public- 
houses,  but  subsequently  the  corporation 
had  placed  certain  of  their  employees  or 
nominees  in  them,  as  to  whom  no  application 
for  a  transfer  of  a  licence  had  been  made, 
and  who,  therefore,  had  not  carried  on  the 
premises  as  public  -  houses.  Notice  of 
objection  to  renewal  was  served  on  the 
occupants  of  the  houses  by  the  clerk  to  the 
justices  on  the  ground  that  the  licences  were 
not  required.  A  further  notice  was  served 
by  Mr.  Charles  Foster  Ryder,  on  the  ground 
that  the  applications  for  renewal  were  not 
bon&  fide  ones,  and  that  it  was  not  intended 
to  carry  on  the  premises  as  licensed  houses. 
The  objections  were  heard  before  the 
justices  on  March  8th,  1906,  and  evidence 
was  given  in  support  of  the  objections  by 
Mr.  Ryder.  The  licensing  justices  held 
that  the  objections  put  forward  by  Mr. 
Ryder  failed,  and  declined  to  refuse  the 
renewal  of  the  licences,  but  they  held  that 
the  question  of  the  renewal  of  the  said 
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licences  required  consideration  on  the  ^ronnd 
that  they  were  no  longer  required,  and 
accordingly  referred  the  matter,  with  their 
report  thereon,  to  the  compensation  autho- 
rity. 

By  the  Alehouse  Act,  1828,  s.  1 :  "  In 
every  division  of  every  county  and  riding* 
and  of  every  division  of  the  county  of 
Lincoln,  and  in  every  hundred  of  every 
county,  not  being  within  any  such  division, 
and  in  every  liberty,  division  of  every 
liberty,  county  of  a  city,  county  of  a  town, 
city,  and  town  corporate,  in  that  part 
of  the  United  Kingdom  called  England, 
there  shall  be  annually  holden  a  special 
session  of  the  justices  of  the  peace  (to  be 
called  the  general  annual  licensing  meeting), 
for  the  purpose  of  granting  licences  to  per- 
sons keeping  or  being  about  to  keep  inns, 
alehouses,  and  victualling  houses,  to  sell 
ezciseable  liquors  by  retail,  to  be  drunk  or 
consumed  on  the  premises  therein  specified  ; 
.  .  .  and  it  shall  be  lawful  for  the  justices 
acting  in  and  for  such  county  or  place 
assembled  at  such  meeting,  or  at  any 
a^oumment  thereof,  and  not  as  hereinafter 
disqualified  from  acting,  to  grant  licences, 
for  the  purposes  aforesaid,  to  such  persons 
as  they  the  said  justices  shall,  in  the  execu- 
tion of  the  powers  herein  contained,  and  in 
the  exercise  of  their  discretion,  deem  fit  and 
proper." 

By  the  Beerhouse  Act,  1840,  s.  1 :  "No 
licence  to  sell  beer  or  cider  by  retail  under 
the  said  recited  Acts  or  this  Act  shall  be 
granted  to  any  person  who  shall  not  be  the 
real  resident  holder  and  occupier  of  the 
dwelling-house  in  which  he  shall  apply  to 
be  licensed    .    .    ." 

By  the  Licensing  Act,  1904,  s.  1  (1) : 
"The  power  to  refuse  the  renewal  of  an 
existing  on-licence,  on  any  ground  other 
than  the  ground  that  the  licensed  premises 
have  been  ill-conducted  or  are  structurally 
deficient  or  structurally  unsuitable,  or 
grounds  connected  with  the  character  or 
fitness  of  the  proposed  holder  of  the  licence, 
or  the  ground  that  the  renewal  would  be 
void,  shall  be  vested  in  quarter  sessions 
instead  of  the  justices  of  the  licensing 
district,  but  shall  only  be  exercised  on  a 
reference  from  those  justices,  and  on  pay- 
ment of  compensation  in  accordance  with 
this  Act    ... 

"(2)  Where  the  justices  of  a  licensing 
district,  on  the  consideration  by  them,  in 
accordance  with  the  Licensing  Acts,  1828  to 
1902,  of  applications  for  the  renewal  of 
licences,  are  of  opinion  that  the  question  of 
the  renewal  of  any  particular  existing  on- 
licences,  requires  consideration  on  grounds 
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other  than  those  on  which  the  renewal  of 
an  existing  on-licence  can  be  refused  by 
them,    they    shall    refer    the  matter   to 

auarter  sessions,  together  vnth  their  report 
[lereon    .    .    ." 

Scott  Fox^  K.C.,  and  Bairstow^  for  the 
corporation. 

Danckweris,  K.C.,  and  J,  A.  Simon^  for 
the  respondents. 

[The  arguments  were  the  same  as  in  the 
courts  below.    J3ee  70  J.  P.  485.] 

Lord  LoREBURN,   L.C.— My    lords,   the 
relevant  facts  in  this  case  are  extremely 
few,  and  the  relative  arguments  are  not  of 
any  length,  and  have  been  admirably  stated 
by  Mr.  Simon,    I  cannot  help  saying  that, 
considering  the  essential  brevity  of  the  case, 
your  lordships'  time  has  been  largely  wasted 
in  its  discussion.    It  is  not  necessary  to  con- 
sider any  point  in  regard  to  the  remedy 
applicable  to  this  case,  assuming  that  a 
eerttorari  or  some  other  form  of  remedy 
was  applicable,  for,  in  my  opinion,  there  is 
no  ground  whatever  for  interfering  with 
what  has  been   done   in   this  case.    The 
justices  of  the  licensing  district  refer  certain 
licences  to  quarter  sessions  under  s.  1  of  the 
Licensing  Act,  1904,  and  then  they  have,  as 
required  by  r.  41  of  the  Licensing  Rules, 
1904^  granted  provisional  licences  to  certain 
nominees  of  the  Leeds  Corporation,  who  do 
not  carry  on,  and  do  not  intend  to  carry  on. 
the  business  of  licensed  victuallers.    Iwill 
not  enter  upon  the  circumstances,  but  this 
was  a  step,  and  a  very  sensible  step,  in  the 
proceedings  under  which  the  Leeds  Cor- 
poration bouf^ht  thase   licensed   premises, 
which  they  wished  to  have  suppressed  upon 
terms   of    reasonable   compensation.    The 
only  purpose  of  the  renewal  was  to  keep 
the   licences,   so   that   the    compensation 
should  be  paid  for  them,  and  thereupon  the 
respondents,   who   are   said  to   represent 
certain  gentlemen  in  the  city   of   Leeds, 
object  to  these  renewals,  because  they  say 
no  compensation  ought  to  be  paid  at  all. 
The  ^unds  they  put  forwara  are  really 
three  in  number.    One  of  them  is  that  the 
justices  of  the  district  have  no  power  to 
refer  these  licences  because  the  renewals  of 
them  would  be  void  under  s.  1  (1)  of  the 
Act.    They  say  that  the  licences  would  be 
void,  because  under  the  Act  of  1828,  s.  1, 
the  licences  could  be  given  only  to  persons 
"keeping,  or  being   about  to  keep,"  ale- 
houses  or    victualling    houses,    and    the 
licensees  in  this  case  were  not  such  persons. 
The  answer  is  that  although  the  Act  of 
1828  does  use  those  words  in  describing  the 
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parties  for  which  the  licensing  meetings  are 
to  be  called,  it  expressly  leaves  to  the  dis- 
cretion of  the  justices  whether  they  shall 
rrant  licences  or  not  to  the  persons  whom 
they  deem  fit  and  proper  peraons,  so  that 
these  licences  would  not  be  void  if  granted. 
With  regard  to  beerhouses,  the  argument  is 
that  had  the  licences  been  granted  they 
would  have  been  void.  Reference  is  made 
to  the  Act  of  1840,  which  requires  that  the 
person  shall  be  the  real  resident  holder  and 
occupier  of  the  house  before  he  obtains  the 
excise  licences,  and  it  is  said  that  the 
operation  of  the  Act  of  1869  is  to  make  it 
unlawful  for  justices  to  grant  certificates  or 
licences  under  that  Act  unless  the  person 
complies  with  the  words  contained  m  the 
Act  of  1840.  I  sajr  nothing  about  the  pro- 
priety of  doing  this  in  general.  I  do  not 
wish  to  convey  the  id^  that  improper  per- 
sons ought  to  be  recipients  of  certificates  or 
licences;  but  whenever  they  are  granted 
they  are  not  void.  I  must  say  I  have  been 
endeavouring  to  find  a  statutory  authority 
to  enable  me  to  appreciate,  as  I  have 
endeavoured  to  do.  the  argument  of 
MouLTON,  L.J.  I  nave  been  unable  to 
satisfy  myself  upon  that  subject.  I  am 
not  to  be  understood  as  saying  that  the 
justices,  under  the  Act  of  1904,  would 
be  warranted  in  shutting  their  eyes  in  a 
good-humoured  way  to  any  defect  within 
the  descrii)tion  of  sub-s.  (1)  of  s.  1,  but  what 
I  do  say  is  that  they  are  not  bound  to 
enter  in  detail  upon  any  such  inquiry  as 
this  which  would  involve  s.  1  (1)  of  the 
Act.  If  they  think  fit,  in  the  exercise  of 
their  honest  discretion,  to  send  forward  and 
refer  to  Quarter  sessions  they  are  entitled 
to  do  so.  They  must  act,  of  course,  honestly, 
and  endeavour  to  carry  out  the  spirit  and 
purpose  of  the  statute.  In  the  present  case 
1  see  no  ground  whatever  for  saying  they 
were  not  authorised  to  refer  the  applica- 
tions to  quarter  sessions  under  s.  1  (1)  of 
the  Act,  and  therefore  that  ground  entirely 
fails.  The  second  ground  for  the  res|K)n- 
dents  was  that  some  at  least  of  the  justices 
who  heard  the  case  in  quarter  sessions  were 
biassed  by  their  having  previously  taken 
part  in  certain  arrangements  whereby  the 
corporation  undertook  to  have  these  houses 
suppressed  and  compensation  paid.  The 
justices,  acting  under  s.  1  (2)  of  the  Act  of 
1904,  act  administrativelv,  but  in  so  doing 
they  have  a  discretion  which  may  depend 
upon  considerations  of  policy  and  practical 
good  sense,  and  thev  must,  of  course,  act 
honestly.  That  is  the  total  of  their  duty. 
I  am  quite  satisfied  that  these  gentlemen 
acted  honestly  in  this  case,  and  I  very  much 
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regret  that  objection  of  this  kind  is  taken 
to  what  took  place  at  the  hearing  before  the 
justices.  In  my  opinion,  objection  ought 
never  to  have  been  taken.  The  justices  are 
not  able  satisfactorily  to  dischar^  their 
duty  if  the  propriety  of  their  sittmg  and 
adjudicating  upon  a  case  before  them  is 
combated  by  counsel  and  followed  by  pro- 
ceedings in  the  courts  of  law  afterwards. 
It  is  a  reprehensible  practice.  I  see  no 
objection  to  arrangements  being  made 
between  owners  of  public-houses  and  mem- 
bers of  the  licensing  committee  with  a  view 
to  the  suppression  of  licences  under  s.  1  of 
the  Act.  Indeed,  I  regard  that  method  as 
the  most  obvious  and  legitimate  way  of 
carrying  out  the  intentions  of  the  Act  A 
third  point  was  made  by  Mr.  DanekwertSy 
that  in  fact  no  one  except  the  holder  of  the 
licence  could  apply  for  a  renewal,  and  in 
Uiis  case  the  previous  holder  had  gone,  and 
there  had  been  no  transfer.  There  is 
nothing  in  any  Act  of  Parliament  which 
was  cited  that  supports  that  contention, 
and,  so  far  as  authority  goes,  the  authority 
is  a^inst  it.  I  think  there  is  absolutely 
nothing  in  it,  and  that  that  argument  may 
be  dismissed.  I  am,  therefore,  of  opinion 
that  this  appeal  must  be  allowed,  and  I  move 
your  lordsnips  accordingly. 

The  Earl  of  Halsbury. 

really   have  nothing   to   add.    „    . 

concur  with  what  tne  Lord  Chancellor 
has  said.  The  only  observation  I  shall 
make  is  that  upon  the  facts  of  this  case  as 
they  are  disclosed  here,  there  seems  to  be 
no  objection  to  what  was  done.  On  the 
contrary,  I  think  there  was  obviously  an 
earnest  desire  to  carry  out  what  the  Act  of 
Parliament  intended  to  be  done,  and  accord- 
ingly no  proper  objection  can  be  made  to  it 

Lord  Macnaohtbn.— My  lords.  I  also 
agree.  I  think  the  conduct  of  the  licensing 
justices  has  not  been  open  to  any  objection 
whatever.  I  also  think  that  the  conduct  of 
the  compensation  authority  has  not  been 
open  to  any  objection  whatever. 

Lord  Atkinson.— My  lords,  I  concur. 

Lord  Halsbury.— My  lords.  Lord  Ash- 
bourne, who  was  present  during  the  argu- 
ments, desires  me  to  state  that  ne  concurs 
in  the  appeal  being  allowed. 

Appecd  alhwed. 

Solicitors  for  the  appellants:  King, 
Wigff  &  Co.,  for  R.  E.  Fox,  Leeds. 

Solicitors  for  the  respondents :  Qodden, 
Son  and  Holme,  for  Simpson,  Thomas  & 
Co.,  Leeds. 


■My  lords,  I 
.    I   entirely 
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May  14  ;  July  29,  1907. 

(Before  Phillimore  and  Bbat,  JJ.) 

Field  and  Others  v.  The  Regeivbb  for 

THE  MeTROPOUTAN  PoLICB  DISTRICT. 

Riot— What  constitutes— PersoDs  riotously 
and  tumultuously  assembled  together — 
Riot  (Damages)  Act,  1886  (49  &  50  Vict, 
c.  38),  s.  2. 

There  are  five  necessary  elements  of  a  riot — 

(1)  number  of  persons^  three  at  leeut; 

(2)  common  purpose ;  (3)  execution  or 
ine^f^tion  of  the  common  purpose  ;  (4)  an 
intent  to  hdp  one  another^  by  force  if 
necessary y  against  any  person  who  mof 
oppose  them  in  the  exectUion  of  thetr 
common  purpose ;  (5)  force  or  violence 
not  merely  used  in  demolishing  hut 
displayed  in  such  a  manner  as  to  alarm 
at  least  one  person  of  reasonable  firmness 
and  courage. 

Therefore,  these  five  elements  must  be  proved 
in  order  to  obtain  compensation  under 
s,  2  of  the  Riot  {Damages)  Act,  1886,  for 
the  destruction  of  a  building  by  persons 
riotously  and  tumultuously  assembled 
together. 

Api>eal  from  the  decision  of  a  county 
court  jud^e  given  in  favour  of  the  plaintiffs 
in  an  action  brought  under  s.  2  (1)  of  the 
Riot  (Damages)  Act,  1886  (49  <b  50  Vict. 
c.  38),  which  provides  that:  "Where  a 
house,  shop,  or  building  in  any  police  district 
has  been  injured  or  destroyed,  or  the 
property  therein  has  been  itvjured,  stolen, 
or  aestroyed,  by  any  persons  riotously  ana 
tumultuously  assembled  together,  such 
compensation  as  hereinafter  mentioned 
shall  be  paid  out  of  the  police  rate  of  such 
district  to  any  person  who  has  sustained 
loss  bv  such  injury,  stealing,  or  destruction 
•    ■    ■ 

From  the  evidence  it  appeared  that  about 
9  p.m.  on  October  30th.  1906,  seven  or  eight 
youths  of  ages  from  fourteen  to  eighteen 
years  were  upon  the  pavement  in  Martindale 
Road,  a  street  in  London,  shouting  and  using 
roujsh  language,  some  of  them  standing  with 
their  backs  against  a  wall,  others  running 
against  them  or  against  the  wall  with  their 
hands  extended,  and  that  after  they  had 
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gone  backwards  and  forwards  in  this  way 
for  about  a  quarter  of  an  hour  the  wall  fell 
with  '*a  splash."  It  was  a  9-inch  wall 
toothed  into  a  house,  of  considerable  length, 
and  enclosing  a  yard.  About  twelve  feet  to 
thirteen  feet  fell.  As  soon  as  it  fell  the 
caretaker  of  the  premises  came  out  into  the 
street  and  the  vouths  cleared  off  in  different 
direetions.  There  was  evidence  that  the 
neighbourhood  was  a  rough  one,  and  that 
doors,  windows,  shutters,  and  water  and  gas 
fitting»  have  been  at  other  times  destroyed, 
and  people  frightened.  The  youths  were 
described  as  "  congregated  together  "  and  as 
appearing  to  be  acting  together. 

The  county  court  judge  gave  judgment  as 
follows :  The  action  is  brought  to  recover 
compensation  in  respect  of  a  wall  that  was 
thrown  down  on  the  night  of  October  the 
30th  last.  I  am  satisfiedthat  that  wall  was 
in  a  good  and  substantial  condition,  and 
that  it  formed  part  of  the  building  known 
as  No.  84,  Martindale  Road,  Canning  Town. 
I  believe  that  if  force  had  not  been  applied 
to  that  wall  it  would  have  stood  until 
to-day.  It  was  a  wall  nine  inches  thick  in 
brickwork,  and  it  formed  part  of  a  longer 
wall— the  portion  struck  down  was  toothed 
into  the  wall  of  the  house  itself,  and  in  the 
corner  where  the  wall,  part  of  which  was 
thrown  down,  joined  the  wall  of  the  house, 
there  had  been  built  a  water-closet,  and  I 
am  of  opinion  that  the  wsill  when  thrown 
down  exposed  and  opened  the  enclosure 
which  people  called  the  water-closet,  and  in 
my  view  that  wall  formed  part  of  the 
building.  I  cannot  put  a  narrow  construc- 
tion upon  the  word  "  building  "—that  it  must 
be  confined  to  the  actual  portion  where 
persons  are  residing.  I  think  that  if  it  is 
part  of  the  building,  so  as  to  be  connected 
with  it,  although,  perhaps,  employed  for 
purposes  outside  the  house  itself,  it  is  still 
part  of  the  building,  and  therefore  I  find 
that  this  wall  that  was  thrown  down  on  the 
ni^ht  of  the  30th  of  October  was  part  of  the 
building.  Now,  then,  it  is  for  the  wall  that 
was  thrown  down  that  this  action  is  brought, 
and  it  is  brought  against  the  Receiver  for  the 
Metropolitan  Police  District,  under  the  pro- 
visions of  s.  2  of  the  Riot  (Damages)  Act, 
1886.  I  need  not  trouble  myself  with  a  review 
of  the  law ;  undoubtedly  there  must  have 
been  prior  to  this  Act  a  felonious  destruc- 
tion in  order  to  make  the  public  responsible, 
and  it  was  often  very  dimcult  to  determine 
what  was  a  felonious  destruction,  and  not 
only  felonious  but  riotous*  There  was  a 
difficulty  in  knowing  what  the  statute 
meant  oy  "felonious  destruction."  This 
Act  of  Parliament  relieves  me  from  all  that 
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difficulty.  I  have  only  to  decide  whether  the 
damage  was  done  by  persons  who  assembled 
together  riot^ously  and  tumultuooslv.  It 
has  been  suggested  that  this  wall  was 
knocked  down  whilst  the  young  men  who 
have  been  proved  to  be  present  were  at 
play  together.  I  cannot  accept  that.  I 
cannot  think  that  any  mere  play  on  the 
pavement  would  have  caused  this  wall  to 
fall.  The  caretaker  speaks  of  some  stand- 
ing on  the  pavement  and  rushing  forward 
against  the  wall  their  hands  open  the  while, 
and  when  he  saw  it  the  wall  ^11.  It  is  not 
suggested  to  me  that  it  was  owing  to  the 
boys  who  were  against  the  wall  putting  out 
their  hands  to  stop  those  on  the  pavement 
as  if  they  were  having  a  game  of  play,  and 
the  young  men  against  the  wall  were  seeking 
to  resist  the  approach  of  the  other  boys 
coming  against  the  wall.  That  the  careUker 
never  saw.  I  see  no  evidence  of  that  kind, 
but  I  think  that  the  caretaker  did  not  see 
the  whole  of  this  mischief.  It  came  out 
that  he  saw  it  fall,  but  Mr.  Lambton,  who 
was  called  for  the  defendant,  saw  a  great 
deal  more  than  the  caretaker,  and  he 
describes  to  me  a  state  of  thinss  that  does 
not  leave  any  doubt  on  my  mind  that  there 
was  an  intentional  destruction  of  this  wall. 
He  says  he  saw  those  boys  on  the  pavement 
rushing  towards  and  against  the  wall ;  he 
saw  it  done  a  dozen  times,  and  their  hands 
upon  the  wall ;  he  was  certain  three  or  four 
rushed  from  the  pavement  against  the  wall, 
but  I  am  satisfied  that  those  standing 
against  the  wall  were  in  conjunction  with 
them  and  took  part  in  this  intentional 
mischief.  I  think  that  these  boys,  whose 
ages  were  from  fourteen  to  eighteen,  were 
on  this  pavement  intending  to  destroy  this 
wall,  ana  thev  did  by  their  force  and  their 
joint  force  (tneir  combined  action)  destroy 
this  wall  and  bring  it  down.  Now,  to 
commit  the  offence  of  riotously  and 
tumultuously  assembling,  to  my  mind  it  is 
not  necessary  to  have  more  than  three 
persons :  there  were  here  at  least  seven  or 
eight,  and  they  were  there  with  one  entire 
(that  is  my  opinion)  and  common  object, 
namelj,  the  destruction  of  this  wall  which 
thev  intended  to  complete  on  that  night, 
and  they  completed  it  by  a  series  of  pushmgs 
and  pressure  brought  to  bear  upon  it.  That 
was  their  intention  and  their  proved  object. 
Then  I  think  that  what  they  did  was  such 
as  was  likely  to  create  terror  in  some  minds 
and  to  some  persons,  but  I  am  not  prepared 
to  accept  the  statement  that  there  can  be  no 
conviction  for  riot  unless  some  one  person 
18  alarmed.  I  can  conceive  of  a  riot  that 
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might  be  witnessed  by  people  and  create  no 
feeling  of  terror  (it  might,  if  they  stepped 
forward  to  prevent  the  completion  of  the 
unlawful  object),  and  which  by  itself  when 
witnessed  would  not  create  any  terror  or 
alarm  of  any  kind.  But  the  common  object 
here  was  to  destro)r  the  property  of  Messrs. 
Field,  and,  in  my  view,  it  was  carried  out  in 
a  riotous  and  tumultuous  manner,  and  in 
such  a  way  as  might  produce  terror  and 
alarm.  The  lady  herself,  who  was  in  bed, 
heard  the  fall  and  was  very  much  disturbed 
I  do  not  say  that  is  necessary  or  sufficient, 
but  she  heard  the  noise.  Now,  when  the 
boys  were  seen  they  immediately  ran  off.  I 
do  not  lay  much  stress  upon  what  has  taken 
place  on  previous  nights,  I  think  I  must 
confine  myself  to  what  was  done  on  this 
occasion,  but  I  think  the  fair  inference  is 
that  it  was  not  play  in  the  street  and  an 
accidental  injury.  One  of  the  witnesses 
said  the  wall  would  have  stood  if  it  had  not 
been  touched ;  I  do  not  think  he  meant  b^ 
that  that  the  wall  would  have  gone  down  if 
you  had  touched  it.  What  he  meant  was 
that,  but  for  the  force  that  was  used— and 
after  the  evidence  of  the  clerk  to  Messrs. 
Field  I  am  satisfied  that  the  wall  was 
strong— if  there  had  been  no  such  violence, 
the  wall  would  have  been  in  existence 
to-day.  Now  I  do  not  think  it  is  necessary 
that  the  parties  committing  a  riot  should 
intend  to  defend  each  other  a^inst  any 
persons  that  may  interfere  with  them, 
although  that  may  be  a  proper  inference. 
What  I  do  find  is  that  they  had  an  intention 
to  destroy  this  wall ;  they  did  so  in  com- 
bination to  the  extent  of  seven  or  eight 
persons  ;  they  did  it  violently,  and  in  such 
a  way  as  would  cause  alarm  and  terror  to 
some  persons  passing  by,  and  I  think  in  tbis 
case  the  act  m  which  they  were  engaged 
was  altogether  unlawful.  For  these  reasons 
I  am  satisfied  that  the  dama^  of  which  the 
plaintiff  comi^ains  comes  within  the  terms 
of  s.  2  of  the  Riot  (Damages)  Act,  1886,  and 
the  plaintiffs  are  entitled  to  recover  to  the 
extent  of  £3  10«.  I  may  say  that  I  have 
come  to  the  conclusion  that  if  persons 
combine  together  to  destroy  buildings  by 
their  own  forc&  it  is  not  the  less  a 
case  of  riot,  and  the  cases  referred  to  in 
argument  were  cases  not  of  assaulting  any 
person  nor  of  acts  done  to  frighten  anyone, 
although  fear  may  have  been  caused  by 
the  destruction  which  resulted.  For  these 
reasons  I  am  of  opinion  that  tjie  plaintifi^ 
are  entitled  to  recover,  but  I  give  leave  to 
appeal. 

The  defendant  appealed. 
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AvorVy  K.C.  (J.  RoberU  with  him),  for 
the  defendant. — The  damage  done  to  this 
wall  was  not  caused  by  persons  riotously 
and  tumultously  assembled  together.  The 
definition  of  a  riot  is  given  in  Russell  on 
Crimes,  6th  ed.,  Vol.  I.,  at  p.  563  :  "A  riot  is 
described  to  be  a  tumultous  disturbance  of 
the  peace  by  three  persons  or  more,  assem- 
bling together  of  their  own  authority,  with 
an  intent  mutuallv  to  assist  one  another 
against  any  who  shall  oppose  them  in  the 
execution  of  some  enterprise  of  a  private 
nature,  and  afterwards  actually  executing 
the  same,  in  a  violent  and  turbulent  manner, 
to  the  terror  of  the  people,  whether  the  act 
intended  were  of  itself  lawful  or  unlawf ul.** 
That  definition  seems  to  be  taken  from 
Hawkins'  Pleas  of  the  Crown,  Bk.  I.^  ch.  65, 
8.  1.  FPhillimore,  J.— The  definition  in 
Archbold's  Criminal  Pleading,  Evidence  and 
Practice,  23rd  ed.,  at  p.  1101,  appears  to  be 
very  similar.]  Yes.  See  also  R,  v.  GrtUiam 
{1888\  16  Cox  C.  C.  420,  and  Drake  v.  Footitt 
(l«W),45j.R798;7Q.B.D.201,acaseunder 
the  earlier  Act,  7  <fe  8  Geo.  4,  c.  31,  where  to 
obtain  compensation  the  house  must  have 
been  "feloniously  demolished,  pulled  down, 
or  destroyed  wholly  or  in  part."  I  submit 
that  in  this  case  there  was  no  evidence 
that  these  boys  were  assembled  riotously 
together ;  there  was  no  evidence  of  a 
common  intention  to  knock  down  the  wall ; 
there  was  no  evidence  of  an  intention  to 
mutually  assist  one  another  a^nst  any  who 
should  oppose  them  in  knocking  down  the 
wall,  if  tney  had  any  such  object ;  and  there 
was  no  evidence  of  the  act  done  causing 
terror.  This  damage  was  the  result  of  mere 
horse-play.  If  it  is  held  that  what  was 
done  here  constituted  a  riot,  then  every 
case  of  wilful  damage  done  by  three  bovs 
in  a  street  comes  within  this  section  of  the 
Riot  (Damages)  Act,  1886. 

Clavell  Salter,  KC.  {CecU  Walsh  with 
him),  for  the  plaintiffs. — The  gist  of  this 
offence  is  ipjury  or  destruction  of  property 
in  circumstances  of  riot  and  disorder.  It  is 
not  necessary  to  prove  that  there  has  been 
a  riot  That  is  a  separate  offence.  But  the 
destruction  must  have  been  caused  in  cir- 
cumstances of  the  nature  of  a  riot.  [Philli- 
HORE,  J. — You  sav  that  persons  can  be 
riotously  assembled,  together  without  there 
being  a  riot  1]  Yes.  The  destruction  differs 
from  malicious  injury  to  property  in  that  it 
must  be  caused  in  circumstances  of  riot  and 
tumult.  The  difficulty  api)ears  to  be  whether 
the  learned  county  court  Judge  misdirected 
himself  when  he  said :  *'  I  do  not  think  it  is 
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necessary  that  the  parties  committing  a  riot 
should  intend  to  defend  each  other  against 
anv  persons  that  may  interfere  with  them, 
although  that  may  be  a  proper  inference." 

1  submit  that  that  is  not  material  here,  for 
the  inquiry  was  not  whether  there  had  been  a 
riot,  but  whether  persons  had  been  riotously 
and  tumultously  assembled  together,  that 
is,  in  circumstances  of  noise,  fear,  and 
tumult.  [Phillimore,  J.— You  do  not  say 
that  every  malicious  injury  to  property 
done  by  three  persons  is  within  this 
section?]  No;  to  bring  it  within  the 
section  the  iigury  must  occur  in  circum- 
stances of  noise,  alarm  and  tumult.  If  to 
obtain  compensation  under  this  section  it 
is  necessary  to  i)rove  a  riot,  there  was  a 
riot  on  this  evening.  See  Hawkins'  Pleas 
of  the  Crown,  Bk.  I.,  ch.  65,  ss.  2,  3,  and  the 
definition  of  a  riot  in  Stephen's  Digest  of  the 
Criminal  Law,  5th  ed.,  at  p.  56 :  "  A  riot  is 
an  unlawful  assembly  which  has  actually 
begun  to  execute  the  purpose  for  which  it 
assembled,  by  a  breach  of  the  peace,  and  to 
the  terror  of  the  public  ;  or  a  lawful 
assembly  may  become  a  riot  if  the  persons 
assembled  form  and  proceed  to  execute  an 
unlawful  purpose  to  the  terror  of  the  people, 
although  they  had  not  that  purpose  when 
they  assembled."  [The  learned  counsel,  in 
the  course  of  his  argument,  referred  to  the 
statutes  1  Geo.  1,  c.  5,  ss.  4,  6  ;  7  &  8  Geo.  4. 
c.  31,  and  24  k  25  Vict.  c.  97,  ss.  11, 12  ;  and 
the  cases  of  Clifford  v.  Brandon  (ISIOY 

2  Camp.  358,  and  Drake  v.  Footitt,  supraJ] 

Avory,  K.C.,  in  reply.— A  riot  at  common 
law  must  be  proved  to  obtain  compensation 
under  this  section,  and  to  constitute  a  riot 
there  must  be  acts  causing  alarm  and  an 
intention  to  oppose  those  who  interfere 
with  the  rioters,  as  stated  in  the  definition 
in  Russell  on  Crimes.  See  R,  v.  Langford 
and  Others  {18Ji2\  7  J.  P.  868 ;  Car.  &  M. 
602,  where  it  was  held  that  "the  statute 
7  <fe  8  Geo.  4,  c.  30,  s.  8,  not  having  given  any 
definition  of  what  shall  be  a  riot  vrithin  the 
meaning  of  that  enactment,  the  common 
law  definition  of  a  riot  must  be  resorted  to, 
and  in  such  a  case^  if  any  one  of  her  M^esty's 
subjects  be  terrified,  this  is  a  sufficient 
terror  and  alarm  to  substantiate  that  part  of 
the  charge  of  riot." 

Cv/r.  adv,  vtUt, 

July  29. 
Phillimore,  J.,  read  the  following  written 
judgment  of  the  court.— We  have  taken 
time  to  consider  this  case.  It  is  an  appeal 
from  the  decision  of  his  honour  Judge 
Willis,   sitting  in   the  county  court   at 
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Southwark,  giving  judgment  for  the  plain- 
tiffs  for  damaces  done  by  the  knocking 
down  of  a  wall.    The  action  was  brought 
under  the  Riot  (Damages)  Act,  1886  (49  k 
GO  Vict.  c.  38),  8.  2.  upon  the  footing  that 
the   wall  was  a  *^ building'*   "destroyed" 
by   "persons  riotously  and    tumultuously 
assembled   together."    The   learned  judge 
has  found  that  the  wall  was  a  "  building," 
and  there  is  no  complaint  of  this  finding. 
It  was  suggested  to  us  that  the  learned 
judge   thought  that  a  building  might  be 
destroyed  by  "  persons  riotously  assembled  " 
without  there  being  an  actual  riot.    But 
we  find  nothing  in  his  judgment  to  lead  us 
so  to  suppose,  and  he  has  since  told  us  that 
he  did  not  intend  so  to  decide.    We  have, 
therefore,  to  consider  whether  the  evidence 
justifies  nis  finding  that  there  was  a  riot. 
[The  learned  judge  then  stated  the  facts  in 
the  words  set  out  at  the  commencement  of 
this  report.]    These  are  all  the  facts ;  and 
upon  them  we  have  to  determine  whether 
the  learned  county  court  judge  could  pro- 
perly find  that  there  was  a  riot.    We  have 
been  referred  to  several  authorities,  and  we 
have  consulted  them  and  some  others.    It 
is  as  well  to  enumerate  those  we  have  con- 
sulted:   Brooke's    La   Graunde    Abridge- 
ment,   Part   II.,  p.   230,   entitled  "Riots, 
Routs  and  Assemblies";  Coke's  Institutes, 
Part  III.  ch.  79,  p.  176,  "Of  Riots,  Routs, 
Unlawful  Assemblies,  Forces,  etc." ;  Black- 
stone's  Commentaries,  13th  ed.,  by  Chris- 
tian (1800),  Vol.  IV.,  p.  146 ;  Hawkins'  Pleas 
of  the  Crown,  7th  ed.,  Bk.  L,  ch.  65.  "Of 
Riots,  Routs,  and  Unlawful  Assemblies," 
ss.  1 — 5  ;  Stephen's  Digest  of  the  Criminal 
Law,  5th  ed..  Articles  75—77 ;  E,  v.  Soley 
(1707\  11  Mod.  115 ;  B,  v.  Langford  (18Ji2\ 
7  J.  P.  868 ;  Car.  &  M.  602 ;  DraJce  v.  Footiit 
(1881),  45  J.  P.  798 ;  7  Q.  B.  D.  201 ;  R.  v. 
Graham  {1888),  16    Cox  C.  C.    420,  and 
Russell  on  Crimes,  and  later  text  books,. 
Riot  is  a  crime,  a  misdemeanor  at  common 
law.    The  writer  who  appears  to  require 
the  fewest  elements  to  constitute  this  crime, 
and  who,  therefore,  is  the  strongest  autho- 
rity in  favour  of  the  plaintiffs,  is  Lord  Coke. 
He  says  that  riot  is  where  three  or  more  do 
any  unlawful  act,  as  to  beat  any  man,  or  to 
hunt  in  his  park,  or  take  possession    of 
another  man's  land,  or  cut  or  destroy  his 
corn,  etc.    This  would  seem  to  imply  that 
any  assault  or  malicious  iiyury  to  property 
done  by  three  or  more  is  a  riot.    It  is  to  be 
observed,   however,    that   if  this  is  Lord 
Coke's  meaning,  he  stands  alone ;  also  that 
the  whole  chapter,  which  embraces  four  or 
five  kinds  of  crime,  is  short  and  sketchy, 
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and  that  his  definition  of  riot  is  an  illogical 
one,  derived,  as  we  see,  by  reference  to 
Brooke,  from  the  reading  of  Serjeant  Mar- 
row in  the  Inner  Temple  in  the  Statute  of 
Peace,  a  reading  very  properly  criticised  b^ 
Brooke.  Blackstone  follows  Coke  in  his 
definition  of  riot— a  definition  which  has 
since  been  abandoned  by  text  writers ;  but 
he  makes  it  plain  that  there  must  always 
be  force  or  violence  to  constitute  a  riot 
Hawkins  requires  that  the  rioters  should 
have  an  intent  mutually  to  assist  one 
another  against  anyone  who  should  oppose 
them  in  the  execution  of  their  enterprise, 
and  should  actually  execute  the  same  in  a 
violent  and  turbulent  manner  to  the  terror 
of  the  people  (s.  1).  A  riot  ought  to  be 
accompanied,  he  says,  by  some  manner  of 
violence  either  to  the  person  of  a  man  or 
to  his  possessions,  as  by  beating  him  or 
forcing  nim  to  quit  possession  of  his  land 
or  goods,  etc.  (s.  4)  ;  and  there  must  be  at 
least  some  circumstances  either  of  actual 
force  or  violence,  or  at  least  of  an  apparent 
tendency  thereto,  as  are  naturally  apt  to 
strike  terror  into  the  people  (s.  5).  Stephen 
says  that  an  unlawful  assembly  must  be 
(1)  with  intent  to  commit  a  crime  by  open 
force,  or  (2)  with  intent  to  carry  out  any 
common  purpose  in  such  a  manner  as  to 
give  firm  and  courageous  persons  reason- 
able ground  to  apprehend  a  breach  of  the 
peace,  and  a  riot  is  an  unlawful  assembly 
which  has  actually  begun  to  execute  its 
purpose  by  a  breach  of  the  peace  and  to 
the  terror  of  the  public.  In  E,  v.  SoUy, 
supra.  Holt,  L.C.  J.,  says :  "  If  I  am  writing 
a  letter  and  three  or  more  come  hollooing 
and  jogging  me,  is  this  a  riot  ?  No  ;  it  ought 
to  be  in  terrorem  pojndir  In  R.  v.  Lang- 
/ordj  supra,  where  five  persons  were 
indicted  for  riot  for  ejecting  an  old  man 
out  of  a  cottage  which  they  claimed, 
and  then  demolishing  it.  the  conviction 
was  supported  because  sucn  force  was  used 
as  to  terrify  the  old  man.  Drake  v. 
Footitt,  supra,  was  the  case  of  a  violent 
election  riot,  where  the  only  question  was 
whether  a  felony  had  been  committed.  In 
R,  V.  Graham,  supra,  Chablbs,  J^,  lar^ply 
relying  upon  the  passages  in  Hawkins, 
instructed  the  jury  that  "a  riot  is  a  dis- 
turbance of  the  peace  by  three  persons  at 
the  least,  who,  with  an  intent  to  help  one 
another  againstanypersonwho  opposes  them 
in  the  execution  of  some  enterprise  or  other, 
actually  execute  that  enterprise  in  a  violent 
and  turbulent  manner  to  Uie  alarm  of  the 
people."  From  these  passages  we  deduce 
that  there  are  five  necessary  elements  of  a 
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riot— (1)  number  of  persons,  three  at  least  j 
J2)  common  purpose ;  (3)  execution  or 
inception  of  tne  common  purpose;  (4)  an 
intent  to  help  one  another  by  force,  if  neces- 
sary, c^inst  any  person  who  may  oppose 
them  in  the  execution  of  their  common 
purpose :  (5)  force  or  violence  not  merely 
used  in  demolishing,  but  displayed  in  such 
a  manner  as  to  alarm  at  least  one  person  of 
reasonable  firmness  and  courage.  In  this 
case  element  No.  I  was  present.  As  to 
elements  Nos.  2  and  3,  there  was  evidence 
upon  which  the  learned  judge  could  have 
found  their  existence,  though,  as  far  as  we 
can  judge  from  the  notes  of  the  evidence, 
and  without  seeing  the  witnesses,  we  think 
we  should  not  have  found  the  same  way. 
But  as  to  elements  Nos.  4  and  5  there  is  no 
evidence.  The  youths  ran  away  as  soon  as 
the  single  caretaker  came  forward  ;  there  is 
no  reason  to  suppose  that  they  would  have 
resisted  if  he  haa  come  forward  earlier  and 
required  them  to  desist.  It  is  true  that  the 
caretaker's  wife  was  frightened  by  the 
noise  of  the  falling  wall,  but  no  one  says 
that  he  was  alarmed  by  the  youths,  though 
the  witness  may  have  been  frightened  by 
other  youths  on  other  occasions.  Nor  was 
the  conduct  of  the  youths  such  as  would  be 
calculated  to  alarm  persons  of  reasonable 
firmness  and  courage.  We  cannot  hold  that 
there  was  a  riot.  The  appeal  must  be 
allowed,  and  judgment  must  be  entered 
for  the  defendant,  with  costs  here  and 
below. 

Appeal  allowed. 

Solicitors  for  the  defendant :  Ellis  and 
Ellis. 

Solicitors  for  the  plaintiffs :  Huntley  & 
Son 
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Jul$/  3,  4,  8,  30,  1907. 

(Before  Lord  Loreburn,  L.C.,  Lord  Ash- 
bourne, Lord  Magnaghten,  Lord 
James  of  Hereford  and  Lord 
Atkinson.) 

Swansea  Union  Assessment  Committee  v, 
Swansea  Harbour  Trustees. 

Poor  rate— Asses3ment  —  Docks  —  Occupa- 
tion by  harbour  trustees  —  Harbour 
dues — Whether  connected  with  occupa- 
tion of  land— Swansea  Harbour  Acts, 
1854  (17  &  18  Vict.  c.  cxxvi.),  ss.  58,  60, 
125j  126,  127  ;  1874  (37  &  38  Vict, 
c.  CIV.),  and  1896  (59  &  60  Vict.  c.  cxli.), 
ss.  4,  17. 

Be/ore  1791  the  river  Tawe  came  down  to 
Swansea  Bay  by  a  channel  which 
included  the  water  area  of  the  present 
North  Dock  Basin^  the  Town  Float  or 
North  Dock,  and  the  Half  Tide  Basin. 
In  1791  the  predecessors  of  the  respon- 
dents (the  Swansea  Hwrhonr  Trustees) 
were  empowered  to  deepen  the  bar  by 
cutting  a  channel  through  it,  to  make 
stop-gates  cLcross  the  river  Tawe,  and 
to  convert  it  into  a  floating  harbour. 
In  1836  fwriher  powers  were  given  to 
make  a  navigcible  cut,  to  construct  locks 
and  weirs  near  the  mouth  of  the  cut, 
a/nd  to  make  other  ancillary  works.  By 
the  Swansea  Harbour  Act,  1854,  the 
respondent  body  was  incorporcUed,  By 
that  Act  certain  voufers  of  charging 
harbour  dices  and  tonnage  rates  on 
vessels  and  rates  on  goods  were  con- 
ferred, a/nd  it  tpos  recited  therein  that 
the  predecessors  of  the  respondents  had 
constructed  piers  at  the  entra/nce  to  the 
harbour,  and  had  converted  the  bed  of 
the  river  Tawe  into  a  JUxUing  dock, 
called  the  Toum  Float,  with  two  iron 
swing  bridges  over  the  same,  and  had 
made  a  navigable  cut  and  deepened  and 
improved  the  bed  of  the  river,  and  made 
other  works  in  the  port  or  harbour  and 
communicating  therewith.  Additional 
works  were  authorised  by  the  Act, 
Before  1857  a  company  called  the 
Swansea  Dock  Company  had,  under 
statutory  powers,  constructed  a  dock 
known  as  the  South  Dock,  and  in  1857 
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that  dock  wob  tranrferred  to  the  respon- 
dentSy  and  is  now  their  property.  In 
1874  pwjoer  wa$  obtained  to  construct 
a/nother  dock  and  to  improve  the  entrance 
channel^  and  in  1896  the  respondents 
were  authorised  tOy  and  did  subsequentlv, 
construct  a  new  entrance  to  the  HcUf 
Tide  Basin  at  the  south  end  of  the 
Town  Floaty  and  they  were  authorised 
to  levy  certain  additional  rate^  upon 
vessels  using  the  Town  Float  after  the 
construction  of  the  new  entrance.  The 
bed  of  the  river  toaSy  svJbject  to  the  pro- 
visions and  operations  of  the  various 
ActSy  owned  by  the  Duie  of  Beaufort, 
It  was  admitted  by  the  respondents 
that  they  were  in  occupation  of  certain 
docks  and  entrances,  but  they  con- 
tended that  there  was  no  rateable 
occupation  of  the  toater  covered  area  of 
the  Town  Float  and  the  basins  connect^ 
therewith. 

It  was  held  by  the  Kinrfs  Bench  Division, 
thai  apart  from  the  question  of  legal 
ownership  of  the  bed  of  the  rivery  the 
respondents  had  a  de  facto  occupa- 
tion of  the  Town  Float  and  the  basins 
connected  therewith  during  the  whole 
of  the  rateable  yeoTy  and  were  accord- 
ingly rateaJble  in  respect  of  such  occupa- 
tion. That  decision  vjas  not  appealed 
against. 

Held,  by  the  House  of  LordSy  that  the  resjxm- 
dents  were  not  the  owners  of  the  soil  of 
the  harbour  as  a  whole,  but  only  of 
certain  portions  thereof y  and  that 
certain  harbour  dues  mentioned  in  the 
case  were  not  paid  to  them  in  respect  of 
and  directly  connected  with  the  rateable 
hereditaments  in  their  occupation^  and 
that  where  a  toll  or  rate  is  taken  without 
any  distinction  a^  to  the  occupation  of 
the  land  used  for  the  carriage  of  goods, 
the  toll  or  rate  must  be  treated  as  a  toll 
or  rate  in  gross  wholly  unconnected 
with  the  occupation  of  the  land,  and  the 
occupation  of  the  land  by  tne  person 
entitled  to  levy  the  toll  or  rate  must  be 
treated  as  a  mere  accident. 

Held,  therefore,  that  cm  the  harbour  dues 
were  in  the  nature  of  tolls  in  gross, 
although  the  occupation  by  the  respon- 
dents of  dock  and  wharves  largely 
increoMd  the  number  of  ships  entering 
the  harboury  and  therefore  the  harbour 
dues,  yet  such  occupation  of  the  rateable 
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hereditaments  not  beina  necessary  to  the 
right  to  demand  such  dues,  the  harbour 
dvss  could  7iot  be  taken  into  considera- 
tion in  assessing  the  rateable  value  of 
the  land  occupied  by  the  respondents. 

Decision  of  the  Court  of  Appeal  {reported 
70  J.  P,  305)  affirmed 

Appeal  and  cross-appeal  from  the  deci- 
sion of  the  Court  of  Appeal  (Vauohan 
Williams,  Stirling  and  Fletcher  Moul- 
TONj  L.JfJ.),  varying  the  decision  of  the 
Divisional  Court  (Alverstone,  L.C.J., 
Darling  and  Ridley,  JJ.),  upon  a  special 
case  stated  for  the  opinion  of  the  courts 
pursuant  to  s.  11  of  tne  Quarter  Sessions 
Act,  1849  (12  &  13  Vict.  c.  46). 

The  decisions  in  the  Divisional  Court  and 
the  Court  of  Appeal  are  reported  together, 
70  J.  P.  305,  wnere  the  special  case  is  set 
out  at  length. 

The  Divisional  Court  held  that  the 
Swansea  Harbour  Trustees  had  a  de  facto 
occupation  of  the  Town  Float  and  the 
basins  connected  therewith,  and  were  rate- 
able in  respect  of  such  occupation.  Their 
decision  upon  that  point  was  not  appealed 
against 

They  held  further  that  the  third  question 
asked  in  the  special  case  should  be  answered 
hy  saying  that  all  the  rates  and  dues  men- 
tioned in  the  special  case  (so  far  as  not 
admitted  by  the  trustees)  should  be  included 
in  arriving  at  the  gross  and  rateable  values 
of  the  assessable  hereditaments.  From  the 
decision  upon  that  point  the  harbour  trustees 
appealed. 

The  Court  of  Appeal  allowed  the  appeal, 
and  held  that  the  third  question  should  be 
answered  by  saying  that  none  of  the  rates 
and  dues  mentioned  in  the  sjpecial  case  (so 
far  as  not  therein  admitted  by  the  harbour 
trustees)  should  be  included  m  arriving  at 
the  gross  and  rateable  values  of  the  assess- 
able hereditaments,  except  the  several 
rates  on  goods  which  the  trustees  demand 
and  take  in  respect  of  goods  loaded  into  or 
discharged  from  vessels  entering  the  Town 
Float  itself,  or  any  of  the  basins  connected 
therewith. 

The  assessment  committee  appealed 
against  the  decision  of  the  Court  of  Appeal 
so  far  as  it  varied  the  order  of  the  Divi- 
sional Court,  and  there  was  a  cross-appeal 
by  the  harbour  trustees  against  the  decision 
so  far  as  it  was  thereby  held  that  the  whole 
of  the  rates  levied  under  s.  126  of  the  Act 
of  1854  (and  not  merely  that  part  of  the 
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said  rates  which  is  payable  only  in  r^jpect 
of  goods  in  vessels  usinff  the  Town  Float 
or  Half  Tide  Basin)  should  be  included. 

Danckwerts.  K.G.,  B.  C.  Glen  and  A.  A. 
Bethime^  for  tne  assessment  committee. 

C.  A.  Russell,  K.C.,  and  Walter  Ryde,  for 
the  harbour  trustees. 

The  House  took  time  for  consideration. 

July  30. 

Lord  LoBEBUBN,  L.C.,  read  the  following 
judgment.— ^Mv  lords,  the  questions  in  this 
case  have,  by  tne  successive  decisions  of  the 
King's  Bench  Division  and  the  Court  of 
Appeal,  been  so  narrowed  that  onlv  two 
now  remain  on  the  appeal,  namely,  whether 
the  harbour  tolls  imposed  by  s.  125,  and 
those  imposed  by  s.  127  of  tne  i)rivate  Act 
of  1854,  can  be  included  in  arriving  at  the 
ffross  and  rateable  value  of  the  assessable 
hereditaments  upon  which  the  respondents 
are  rated.  When  it  is  asked  if  these  tolls 
or  dues  can  be  "included,"  that  means,  are 
the^  to  be  taken  into  account  as  income 
which  the  hypothetical  tenant  will  eigoy  ? 
That  depends  upon  another  question— are 
they  tolls  in  gross,  or  are  they  tolls  extracted 
for  the  use  of  the  assessable  hereditaments  ? 
In  my  opinion  they  are  in  gross,  and  ought 
not  to  be  taken  into  account.  Tne  facts  and 
the  statutes  are  very  complicated  in  this 
case,  and  it  is  unnecessary  for  me  to  explain 
my  opinion,  for  the  reasons  for  that  opinion 
are  fulmirably  stated  in  the  judgment  of 
Stiblino,  L.  J.,  in  which  I  entirely  agree. 
I  therefore  move  your  lordships  to  affirm 
the  order  appealed  from,  and  dismiss  the 
appeal  with  costs. 

Lord  Macnaghten.— My  lords,  I  agree. 

Lord  James  of  Hereford  read  the  fol- 
lowing judgment— My  lords,  the  onJy 
question  submitted  to  your  lordships  in  this 
case  is  whether  certain  harbour  dues  men- 
tioned in  the  special  case  can  be  included  in 
arriving  at  the  gross  and  rateable  value  of 
certain  assessable  hereditaments.  The  deci- 
sion arrived  at  by  the  Court  of  Appeal  is  sum- 
marised as  follows :  (1)  That  the  Swansea 
Harbour  Commissioners  do  not  own  the 
soil  as  a  whole,  although  they  do  own  certain 
portions  which  they  have  acquired  by  pur- 
chase, and  on  which,  under  the  powers  of 
successive  Acts  of  Parliament,  they  have 
executed  works  for  the  convenience  of 
ships   loading  or  discharging  within   the 
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limits  of  the  harbour  ;  (2)  that  the  harbour 
commissioners  are  not  occupiers  of  the 
harbour  within  the  principles  laid  down  by 
this  House  in  the  case  of  Holywell  Union  v. 
Halhun  Drainage  Co,  {1895),  59  J.  P.  568  ; 
[1895]  A.  C.  117  ;  (3)  that  the  lands  of  the 
commissioners,  used  as  the  dock  quays,  are 
not  so  connected  in  user  with  the  haroour 
dues  as  that  the  harbour  dues  should  be 
taken  into  account  in  valuing  such  here- 
ditaments. This  summary  of  Vauohan 
Williams,  L. J.'s,  findings  appears  to  repre^ 
sent  the  correct  judgment  tnat  should  be 
arrived  at,  and  certainly  represents  the 
opinion  I  have  formed  upon  this  case.  I 
therefore  think  that  the  decision  of  the  Court 
of  Appeal  should  be  affirmed. 

Lord  Atkinson  read  the  following 
judgment.  —  My  lords,  in  this  case  it 
was  found  by  the  King's  Bench  Divi- 
sion that  the  respondents,  the  Swansea 
Harbour  Trustees,  commonly  called  "the 
trustees,"  were  in  rateable  occupation  of 
a  certain  dock  in  Swansea  harbour,  called 
the  Town  Float  or  North  Dock,  and 
the  basins,  etc.  connected  therewith,  and 
that  this  dock,  basins,  etc.  are  rightly 
included  in  the  premises  in  the  occupation 
of  the  trustees  assessable  to  the  poor  rate. 
This  decision  on  those  points  has  not  been 
appealed  from.  The  King's  Bench  Division, 
in  answer  to  the  third  question  referred  to 
it  in  the  special  case,  decided  that  the  rates 
and  dues  called  the  harbour  rates  on  ship- 
ping and  the  harbour  rates  on  goods  could 
rightly  be  included  in  arriving  at  the  gross 
rateable  value  of  these  assessable  heredita- 
ments so  in  the  occupation  of  the  trustees. 
On  appeal,  the  Court  of  Appeal  held,  on 
the  contrary,  that  these  harbour  rates  were 
tolls  in  grosfs.  and  could  not  be  included, 
and  it  would  appear  to  me  that  on  the 
appeal,  as  distinguished  from  the  cross-appeal 
in  this  case^  the  only  question  raised  for 
your  lordships'  consideration  is,  which  of 
the  two  above-mentioned  decisions  is  right  ? 
I  mention  this  because,  in  argument  by  the 
appellants'  counsel,  it  was  sought  to  raise 
another  question,  namely  this  —  whether, 
althoujg^h  these  rates  are  not  to  be  included 
in  arnving  at  the  ^oss  rateable  value  of 
the  assessable  hereditaments  in  the  occupa- 
tion of  the  trustees,  yet  the  facility  or  con- 
venience the  occupation  of  these  heredita- 
ments afforded  for  the  collection  of  these 
harbour  rates  was  to  be  taken  into  account 
in  arriving  at  their  rateable  value.  I  do  not 
think  this  question  was  referred  for  decision 
to  the  King's  Bench  Division  by  the  special 
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case  at  all.  It  does  not  appear  to  have 
been  dealt  with,  as  I  understand  it.  by  that 
court  or  by  the  Court  of  Appeal,  and  I 
think  it  is  not  open  on  this  appeal  to  your 
lordships'  house.  The  Act  of  1791  (31  Geo.  3, 
c.  Izxxui.),  the  first  of  the  eleven  statutes 
dealing  with  Uie  Swansea  harbour  referred 
to  in  the  special  case,  created  a  body  of 
trustees  to  **  execute  the  several  purposes  of 
the  Act,"  including  the  erection  "  of  a  pier 
and  also  of  lighthouses  at  the  Mumbles  and 
at  the  moutJi  of  the  port,  and  the  making  of 
docks,  piles,  gates,  bridges  and  sea-baths  at 
the  town  of  Swansea  within  the  port.''  By 
B.  22  the  trustees  were  empowered  to  place 
"mooring  rings,  chains  and  capstans  at 
proper  and  convenient  places  near  the  mouth 
and  sides  of  the  river  not  beyond  the  iron 
foundry  and  opposite  thereto.''  And  it  was 
further  enact^  that,  after  the  moorings, 
chains,  etc.  should  be  so  erected  and  placed, 
no  vessel  should  moor  with  an  anchor  in  the 
river  if  a  post,  ring,  or  chain  should  be  con- 
venient for  moorine  her,  except  by  stress  of 
weather,  and  that  for  twenty-four  hours,  to 
be  ascertained  by  the  water  bailiff.  By  s.  23 
they  were  empowered  to  provide  for  the 
lighting  of  the  piers,  quays,  wharves  and 
embankments  to  be  made  in  pursuance  of 
the  Act.  No  land  is  expressly  vested  in 
them,  but,  by  s.  32,  power  is  given  to  them  to 
purchase  compuLsorily  land  reauired  for  the 
purposes  of  the  Act  And  by  s.  55  the 
corporation  of  Swansea,  should  public  docks 
not  be  made  under  this  Act  sufficient  for 
them,  are  empowered  to  make  docks,  quays, 
wharves,  bridges,  etc.  on  their  own  lands, 
and  to  control,  manage,  and  take  the  profits 
and  benefits  thereof  without  the  interfer- 
ence of  the  trustees.  By  ss.  64,  65  and  67, 
the  rights  of  the  Duke  of  Beaufort,  the 
corporation,  and  private  persons  are  respec- 
tively preserved.  This  being  the  condition 
of  things  with  which  the  statute  dealt, 
power  isj  by  s.  25,  conferred  upon  the 
trustees,  m  order  to  raise  a  sufficient  sum 
for  effecting  the  several  purposes  of  the 
Act,  to  levy  (1)  upon  all  ships,  other  than 
ships  of  war,  fishing  vessels,  or  boats  laden 
with  limestones,  as  therein  mentioned, 
entering  into  the  river  or  harbour  of  Swan- 
sea wil£in  the  salt  works  and  block  "points, 
except  as  therein  mentioned,  a  rate  of  two- 
pence per  ton  by  admeasurement,  and  (2) 
upon  every  ship  put  into  or  using  any  grav- 
ing docks  directed  by  the  Act  to  be  made, 
£5  for  every  fourteen  days  or  part  thereof, 
during  which  the  vessel  should  remain  or 
be  detained  therein.  The  exception  above 
mentioned  refers  to  vessels  coming  to  the 
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newly-erected  auay  or  embankment  at  the 
salt  works  "for  this  purpose  only,  and 
then  making  no  other  use  or  advantage  of 
the  proposed  improvements  when  com- 
pleted." No  exception  whatever  is  made 
m  favour  of  vessels  which  may  enter  the 
harbour  from  stress  of  weather,  or  use  the 
docks  to  be  made  by  the  corporation  or 
other  private  owners.  The  tonnage  rates 
are  to  be  paid  by  all  vessels  other  than  those 
going  to  the  salt  works,  and  that  immedi- 
ately from  the  passing  of  this  Act,  if  the 
trustees  so  desire,  before  any  of  the  contem- 
plated improvements  have  been  effected. 
These  tonnage  rates  are  the  originals  of  the 
harbour  rates  mentioned  in  s.  125  of  the  Act 
of  1854.  At  that  time  the  trustees  do  not 
seem  to  have  been  in  oocupation  of  any  portion 
of  the  subaqueous  soil  of  the  harbour,  audit 
would,  I  think,  be  impossible  to  contend  that 
on  the  construction  of  this  Act  these  tonnage 
rates  are,  to  use  the  words  of  Lord  Black- 
burn in  I^ew  Shoreham  Harbour  Cotnmis' 
noners  v.  Lancing  Overseers  {1S70)^  35  J.  P. 
135  :  L.  K.  5  Q.  B.  489,  "^  levied  *on  account 
of  the  occupation '  of  any  land,  or  that  they 
could  not  be  received  without  the  occupa- 
tion of  any  land."  In  other  words,  that  they 
are  not  tolls  in  gross.  From  the  map  on 
which  the  improvements  contemplated  in 
1853  are  depicted,  it  will,  I  think,  be  seen 
there  is  no  ground  for  the  contention  that 
at  that  time  tne  trustees  were  in  occupation 
of  any  portion  of  the  subaqueous  soil  of  the 
harbour,  or  the  lands  along  its  banks,  such 
as  would  make  that  occupation  the  '*  meri- 
torious cause  "  of  the  harbour  rates  and  tolls. 
These  tolls  were,  I  think^  tolls  in  gross,  their 
'* meritorious  cause"  being  the  establish- 
ment and  maintenance  by  the  trustees  of  the 
liehthouse  at  the  Mumbles,  the  dredging 
of  the  bar,  the  lighting,  controlling  and 
management  of  the  port  and  the  pro\iding 
of  moorings  within,  and  services  of  that 
description  rendered  by  the  trustees.  If 
that  he  so.  the  real  question  for  decision  is 
whether  tne  character  of  the  tolls  has  been 
altered  by  the  Act  of  1854,  or  the  subsequent 
legislation.  So  far,  however,  from  this  being 
the  case,  the  distinctive  cnaracter  of  the 
rates  or  tolls  is,  I  think,  preserved  through- 
out. Section  125  of  the  Act  provides  that 
the  trustees  may  demand  the  tonnage  rates 
mentioned  in  Schedule  A.  from  all  vesseb 
over  ten  tons  burden  entering  or  leaving  the 
harboar.  They  are  to  be  payable  from  the 
commencement  of  the  Act  and  necessarily 
before  the  works  authorised  can  be  con- 
structed, and  s.  134  empowers  them  to 
demand  a  further  tonnage  rate  from  aJl 
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ships  entering  or  using  the  works  they  had 
theretofore  constructed,  namely,  the  Town 
Float  or  basin.  This  addition^  rate,  how- 
ever, is,  nnlike  the  ordinary  rate,  not  to  be 
paid  by  vessels  using  the  dock  or  basin 
belonging  to  the  Duke  of  Beaufort.  The 
conclusion  which  I  have  mentioned  is 
further  borne  out  by  ss.  36  and  40  of  the 
Act  of  1874.  It  is,  therefore,  in  my  opinion, 
clear  that  the  tonnage  rates  on  shipping 
mentioned  in  s.  135  of  the  Act  of  1854,  are 
rates  in  gross.  I  come  to  the  same  conclu- 
sion witn  regard  to  the  rates  mentioned  in 
s.  127  of  the  Act  of  1854.  I  find  that 
throughout  the  statutes  passed  subsequent 
to  the  Act  of  1854  the  distinction  is  pre- 
served between  the  tolls  taken  in  respect  of 
ships  which  have  entered  the  docks  and 
those  which  have  only  entered  the  harbour, 
and  of  goods  which  have  been  loaded  or 
unloaded  in  any  dock  and  those  which  have 
been  loaded  or  unloaded  elsewhere  in  the 
harbour.  I  think  the  conclusion  to  which 
this  distinction  points  is  that  the  former  are 
earned  by  the  dock  and  the  latter  are  tolls 
in  gross.  I,  therefore,  am  of  opinion  that 
the  decision  of  the  Court  of  Appeal  on  this 
point  is  right.  The  cross-appeal  is  based 
on  the  contention  that  the  additional  one- 
third  of  the  tolls  mentioned  in  Schedule  B., 
paid  under  s.  126  in  respect  of  ^oods  loaded 
or  unloaded  in  the  Town  Float  is  a  separate 
and  independent  toll,  and  that  the  principle 
of  R  V.  Berwick  Union  {1886\  50  J.  P.  71 ; 
16  Q.  B.  D.  493,  applies.  I  do  not  think 
there  is  any  ground  for  the  contention,  and 
besides,  it  is  inconsistent  with  the  decision 
of  the  Kin^s  Bench  Division  not  appealed 
from  on  their  part,  that  the  entire  toll  men- 
tioned in  that  section  is  taken  bv  reason  of 
the  occupation  of  the  trustees  of  the  Town 
Float  1  therefore  concur  in  the  judgment 
proposed. 

Lord  LoREBURN,  L.C.  — My  lords,  my 
noble  and  learned  friend.  Lord  Ashbourne, 
agrees  with  the  conclusion  which  your  lord- 
ships have  anived  at.  Your  lordships' 
assent  to  the  decision  of  the  Court  of  Appeal 
imports  that  the  cross-appeal  must  also  be 
dismissed. 

Appeal  dianiissed. 

Cross-appeal  dismissed. 

Solicitors  for  the  assessment  committee  : 
Waterhouse  &  Co.,  for  T.  W.  James  and 
Thomas,  Swansea. 

Solicitors  for  the  harbour  truste&s : 
Stephens  <b  Sons,  for  Talfourd  Strick, 
Swansea. 
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June  7, 1907. 

(Before  Darling  and  A.  T.  Lawrence,  JJ.) 

Bx  parte  Marshall. 

Summary  jurisdiction— Suffering  gaming  on 
licensed  premises — Offence  proved — 
Whether  offence  can  be  said  to  be  of  a 
trifling  nature— Licensing  Act,  1872 
(35  &  36  Vict.  c.  94),  s.  17— Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict, 
c,  49),  s.  16. 

The  offence  of  unlawfully  suffering  gaming 
on  licensed  premises  contrary  to  s,  17  o/ 
the  Licensing  Act,  1872,  may  be  of  a 
trifling  nature  vdthin  the  meaning  of 
8.  16  of  the  Summary  Jurisdiction  Act^ 
1879. 

Application  for  a  rule  nisi  to  certain 
justices  of  the  West  Riding  of  Yorkshire, 
requiring  them  to  state  a  case. 

It  appeared  that  at  a  petty  sessions,  held 
at  Wetherby,  in  the  West  Riding  of  York- 
shire, an  information  was  preferred  against 
J.  W.  A.,  an  innkeeper,  for  unlawfully  suf- 
fering gaming,  to  wit,  card-playing  for. 
money,  to  be  carried  on  on  his  premises 
contrary  to  s.  17  of  the  Licensing  Act,  1872. 

From  the  affidavit  of  the  prosecutor,  a 
superintendent  of  ix)lice,  sworn  in  support 
of  the  application,  it  appeared  that  on  the 
hearing  ot  the  said  information  the  following 
facts  were  proved  before  the  justices : 

"  On  the  5th  day  of  April,  1907,  a  ball  was 
held  on  the  said  premises,  for  which  occa- 
sion a  licence  had  oeen  duly  granted  autho* 
rising  the  said  premises  to  oe  kept  open 
until  3  o'clock  on  the  following  morning, 
the  eth  day  of  April." 

**At  ten  minutes  past  twelve  on  the 
morning  of  the  said  6th  day  of  April  two 
police  officers  .  .  .  were  attracted  to 
the  said  premises  by  a  noise  caused  by 
several  voices,  and  on  listening  outside  the 
window  of  the  smoke-room  of  the  said 
premises  they  found  that  card-playing  for 
money  was  taking  place.  They  listened  for 
twen^-five  minutes,  and  during  that  time 
heard  (inter  alia)  the  following  expressions 
made  use  of  by  those  inside  the  smolce-room. 
One  man  said  :  '  Put  your  bob  down  on  that 
card  ;  turn  b card  up,  let  me  see  fair 

2  P  4  495 


THE   JUSTICE   OF  THE   PEACE. 


Ex  parte  Marshall. 

play.'  Another  said  :  *  I  forgot  clubs  were 
trumps,  I  want  a  tanner  of  thee  this  time. 
And  another :  *'  Whose  bank  is  it  this  time  ? 
They  heard  several  games  played,  and  money 
thrown  down  on  the  table  each  time  the 
game  was  finished.  Through  the  glass  of 
the  passage-door  they,  during  the  twenty- 
five  minutes,  saw  the  aefendant's  son  enter 
the  smoke-room  several  times  with  drinks. 
They  then  entered  the  premises  and  found 
some  eighteen  men  sitting  around  two 
tables  in  the  said  smoke-room,  the  majority 
of  whom  were  gaming,  that  is  to  say,  plac- 
ing cards  for  money.  Cards  were  in  their 
hands  and  on  the  table.  Money  was  also  on 
the  table,  whilst  some  of  the  coins  were 
placed  on  cards  set  out  for  a  same  called 
'banker.'  which  is  a  purely  gambling  game. 
The  said  gaming  was  carried  on  wi^  the 
full  knowledge  of  certain  of  the  servants  or 
agents  of  the  said  J.  W.  A.^  and  which  said 
servants  or  agents  were  m  constant  com- 
munication between  the  said  smoke-room, 
where  the  gaming  took  place,  and  the  bar 
adjacent  thereto,  where  tne  said  J.  W.  A.  was 
at  the  time  the  police  officers  entered  the 
said  premises.  One  of  the  said  servants 
was  found  in  the  said  smoke-room  looking 
on  at  the  gaming  when  the  said  police  officers 
entered," 

*'  One  of  the  said  police  officers  called  the 
said  J.  W.  A.  (who  was  then  in  the  bar 
aforesaid)  into  the  said  smoke-room  and 
pointed  out  the  cards  on  the  table,  and 
asked  if  he  was  aware  that  ^ming  was 
taking  place,  whereupon  the  said  J.  W,  A. 
replied  that  it  was  the  first  time  he  had 
been  in  the  smoke-room  that  night,  and  he 
did  not  know  that  there  was  any  gambling, 
but  that  he  knew  card-playing  was  taking 
place  and  did  not  see  any  harm  in  it ;  that 
ne  had  played  cards  for  money  in  other 
licensed  houses ;  also  that  he,  the  said 
J.  W.  A.  himself,  provided  the  cards  on  the 
occasion  complained  of." 

The  defendant  gave  evidence  that  he  was 
not  aware  that  gambling  was  taking  place 
in  his  house  that  evening,  and  that  what 
was  done  was  without  his  knowledge.  He 
admitted  that  he  put  the  cards  on  the 
table. 

Counsel  for  the  defendant  cited  the  case 
of  Somerset  v.  Hart  (1884),  48  J.  P.  327  : 
12  Q  B.  D.  360. 

The  decision  of  the  justices,  as  announced 
by  the  chairman^  was :  '*  The  bench  have 
come  to  the  decision  that  a  technical  offence 
has  been  committed,  but  on  the  ruling  of 
Coleridge,  L.J.,  in  the  case  cited,  they 
will  dismiss  the  case  on  payment  of 
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costs."  The  prosecutor  applied  to  the 
justices  to  state  a  case,  but  they  certified 
that  they  were  of  opinion  that  no  doubtful 
point  of  law  was  involved  and  that  the 
application  of  the  prosecutor  was  merely 
frivolous,  and  therefore  they  refused  to  state 
a  case. 

By  s.  16  of  the  Summary  Jurisdiction  Act, 
1879 :  "  If  upon  the  heanng  of  a  charge  for 
an  offence  punishable  on  summary  convic- 
tion under  tnis  Act,  or  under  any  other  Act, 
whether  past  or  future,  the  court  of  sum- 
mary jurisdiction  think  that  though  the 
chai'ge  is  proved  the  oflTence  was  in  the 
particular  case  of  so  trifling  a  nature  that  it 
is  inexpedient  to  inflict  any  punishment,  or 
any  other  than  a  nominal  punishment^— 

"  (1)  The  court,  without  proceeding  to 
conviction,  may  dismiss  the  information, 
and  if  the  court  think  fit,  may  order  the 
person  charged  to  pay  such  damages,  not 
exceeding  forty  shillings,  and  such  costs  of 
the  proceedings,  or  either  of  them,  as  the 
court  think  reasonable ;  or 

"  (2)  The  court  upon  convicting  the  per- 
son charged  may  discharge  him  conditionally 
on  his  giving  security,  with  or  without 
sureties,  to  appear  for  sentence  when  called 
upon,  or  to  be  of  good  behaviour,  and  either 
without  payment  of  damages  and  costs,  or 
subject  to  the  payment  of  such  damages 
and  costs,  or  either  of  them,  as  the  court 
think  reasonable: 

"Provided  that  this  section  shall  not 
apply  to  an  adult  convicted  in  pursuance  of 
this  Act  of  an  offence  of  which  he  has 
pleaded  guilty,  and  of  which  he  could  not, 
if  he  h^  not  pleaded  guilty,  be  convicted 
by  a  court  of  summary  jurisdiction." 

Joshua  Scholefield^  for  the  'applicant— I 
ask  for  this  rule  on  two  grounds :  Firstly, 
the  ofiTence  which  the  justices  found  was 
committed  was  not  trifling  and  there  was  no 
evidence  that  it  was  trifling  ;  secondly,  the 
justices  misdirected  themselves  in  point  of 
law  in  dismissing  the  case  "  on  the  ruling  of 
Coleridge,  L.J.,"in.the  caseof  Somerset  v. 
Hart,  supra.  In  that  case  a  publican  was 
summoned  under  s.  17,  and  the  question 
was  whether  he  could  be  convicted  when 
there  was  no  evidence  to  show  connivance 
or  wilful  blindness  on  his  part,  but  only  that 
his  servant  employed  on,  but  not  in  chaigeof, 
the  licensed  premises,  knew  that  jrambling 
wastakingplaceonthosepremises.  There  the 
justices  found  the  case  proved  against  the 
defendant.  That  (yLaOy  therefore,  had  no 
bearing  on  this  decision,  and  the  justices  mis- 
directed themselves  in  point  of  law.     The 
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jastioes  should  have  dismissed  the  case  alto- 
(Hether  or  convicted.  [Dabling,  J.— Bat  was 
it  not  a  question  of  fact  whether  the  offence 
was  of  a  trifling  nature  ?1  Such  an  offence 
as  this  could  not  be  of  a  trifling  nature. 
That  is  so  in  the  case  of  selling  intoxicating 
liquor  without  a  licence  contrary  to  s.  3  of  the 
Licensing  Act,  1872  (iSaman^  v.  Barton  and 
Others  (190S),  69  J.  P.  281 ;  75  L.  J.  Q.  B. 
326).  And  in  that  case,  during  the  nine 
days  the  defendant  had  carried  on  the  busi- 
ness without  a  licence,  no  sessions  sat  at 
which  an  application  could  have  been  made 
for  a  temporanr  transfer  of  the  licence.  In 
m^t  V.  Lloyd(im\esJ.  P.  396,it  was  held 
that  the  offence  by  a  parent  of  not  within 
six  months  of  the  birth  of  his  child  causing 
it  to  be  vaccinated  could  not  be  dismissed 
as  trifling,  although  the  justices  had  dis- 
missed the  summons  on  the  ground  that  the 
parent  had  on  seven  different  occasions 
applied  to  the  justices  under  s.  2  of  the 
Vaccination  Act.  18d8.  for  a  certificate  that 
he  had  satisfied  tnem  tnat  he  conscientiously 
believed  that  vaccination  would  be  pre- 
judicial to  the  health  of  the  child,  and  had 
on  each  occasion  been  refused.  Neither  is 
a  refusal  to  take  out  a  dog  licence  an  offence 
of  a  trifling  nature  to  which  s.  16  of  the 
Summary  Jurisdiction  Act,  1879,  would 
apply  {Phillips  v.  Evans  {18Sfe\  60  J.  P. 
120 ;  ri896]  1  Q.  B.  305).  [The  learned 
counsel  also  referred  to  Barton  v.  Davies 
{1891),  56  J.  P.  294.] 

Darling,  J.— I  do  not  think  sufficient 
ground  has  been  made  out  to  grant  a  rule 
that  the  justices  should  state  a  case.  They 
came  to  the  conclusion  that  "  a  technical 
offence  had  been  committed,  but  on  the 
ruling  of  Colbridok  L.J.,"  in  Somerset  v. 
Hart,  supra,  they  dismissed  the  case  on 
payment  of  costs.  They  did  not  say  that 
to  play  cards  in  a  publichouse  was  a 
trifling  offence,  but  th^  came  to  the  con- 
clusion that  what  was  done  here  was  of  a 
trifling  nature.  The  decision  of  Coleridge, 
L.  J.,  in  Somerset  v.  Hart,  supra,  is  not  a 
decision  on  this  point ;  but  the  justices  were 
entitled  to  look  at  what  he  said  in  that  case 
to  see  whether  what  was  done  here  could  be 
said  to  be  trifling  or  not :  they  did  not  indeed 
use  the  right  term,  for  wnat  was  said  there  on 
this  |x>int  is  not  a  ruling.  As  Lindley,  L.  J., 
said  in  Phillips  v.  Evans,  sunra  (see  Law 
Reports,  at  p.  307) :  "  It  is  obvious  that  it 
would  never  do  for  this  court  to  encourage 
appeals  from  the  refusal  of  justices  to  con- 
vict, because  they  thought  under  s.  16  of 
the  Summary  Jurisdiction  Act,  1879,  that 
the  offence  was  of  so  trifling  a  nature  that 
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it  was  inexpedient  to  inflict  any  punish- 
ment." I  tnink  that  no  rule  should  be 
granted  in  this  case. 

A.  T.  Lawrence,  J.— I  agree. 

BtUe  re/used. 

Solicitors  for  the  applicant:  Clements, 
Williams  &  Co.,  for  W.  Vibart  Dixon, 
Wakefield. 


71  J.  P.  609. 


KING'S  BENCH  DIVISION. 


July  30, 1907. 

(Before  Alverstone,  L.C.J.,  Darling  and 
Phillimore,  JJ.) 

Rex  v.  The  Governor  of  Brixton  Prison  ; 
Ex  parte  Calberla. 

Extradition— Conviction—Temporary  dis- 
charge —  Expiration  of  sentence  — 
Exemption  from  punishment. 

An  applicant  for  a  writ  of  habeas  corpus 
who  toas  detained  in  custody  under  an 
extradition  order  in  respect  of  a  convic- 
tion in  Germany  had  been  temporarily 
discharged  from  prison  in  that  country 
owing  to  ill-health,  hut  on  his  recovery 
a  competent  German  court  had  ordered 
his  re-arrest  in  order  that  he  might 
serve  the  remainder  of  his  sentence. 
Meantime  the  applicant  had  removed 
to  England,  and  his  extradition  was 
applied  for  by  the  German  Govern- 
ment at  a  date  subsequent  to  the 
time  when  his  period  of  imprisonment, 
if  it  had  been  continuous,  wovld  have 
expired  through  lapse  of  time. 

Held,  that  no  exemption  from  punishment 
nod  been  acquired  by  lapse  of  time 
according  to  Enplish  law  unthin  tJie 
meaning  of  Article  b  of  the  treaty  of 
1872  between  England  and  Germany 
and  that  the  habeas  corpus  must  there- 
fore be  rtfused. 

Rule  nisi  calling   on  the   governor   of 
Brixton  Prison  to  show  cause  why  a  writ  of 
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Rex  V,  The  Qovernok  of  Brixton  Prison  ; 
Ux  parte  Calberla. 

Ao^MM  corpus  should  Bot  issue  directing 
him  to  have  the  body  of  the  applicant,  one 
Julius  Alexis  Calberla^  before  the  court. 
The  applicant  was  detained  under  an  extra- 
dition order  and  the  rule  was  moved  on  the 
grounds : 

(1)  That  the  applicant  had  been  lawfully 
discharged  from  custody  under  his  sentence 
in  Germany,  and  that  his  term  of  imprison- 
ment had  expired  before  the  demand  for 
his  extradition  was  made. 

(2)  That  the  convictions  were  not  convic- 
tions in  respect  of  extradition  crimes. 

(3)  That  if  one  of  the  crimes  was  an 
extradition  crime,  he  had  suffered  the  sen- 
tence awarded  in  respect  of  that  extradition 
crime  by  actual  imprisonment  for  a  period 
of  two  years  and  six  months. 

The  following  facts  appeared  from  the 
affidavits : 

On  September  22nd,  1902,  the  applicant 
was  sentenced  to  four  years'  imprisonment 
by  a  competent  court  at  Oldenburg,  in 
Germany,  for : 

(a^  The  misappropriation  of  (1)  3,517 
marks,  which  he  had  collected  for  various 
other  persons  on  their  instructions  from 
their  debtors ;  (2)  697  marks  received  by 
him  as  trustee  of  the  estate  of  one  George 
Kuster,  and  (3)  several  sums  received  oy 
him  as  bankruptcy  administrator  ; 

(b)  Obtaining  from  Muller  and  Weyhau- 
sen  a  loan  of  150,000  marks  to  a  firm  in 
which  he  was  interested  in  August,  1898,  by 
the  false  pretence  that  he  and  certain  other 
sureties  were  safe  ^arantors  for  the  loan, 
whereas  they  were  m  fact  not  safe  guaran- 
tors, and  the  applicant  knew  this  ; 

(c)  Attempted  fraud,  not  covered  by  the 
Extradition  Treaty  between  England  and 
Germany ; 

{d)  Misappropriation  of  2,000  marks  be- 
longing to  a  widow  named  Meinecke,  which 
the  applicant  was  to  invest  for  her  in  a  safe 
mortga^. 

For  tnese  four  offences  the  applicant  was 
sentenced  in  Germany  to  a  combined  sen- 
tence of  four  years'  imprisonment,  towards 
which  he  was  given  credit  for  six  months' 
detention  while  awaiting  trial ;  a  further 
six  months  related  to  the  attempted  fraud. 

The  applicant's  imprisonment  under  the 
sentence  commenced  on  May  11th,  1903. 

The  execution  of  the  sentence  became 
suspended  on  October  2l8t,  1903,  because 
the  applicant  had  become  ill,  and  according 
to  medical  report  his  transfer  to  hospital 
had  become  necessary. 

In  February.  1905^  on  the  strength  of  the 
provisions  of  the  Cnminal  Procedure  Ordia- 
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ance,  paragraph  487  (2),  the  proper  German 
authority  mside  an  order  by  which  he 
was  discharged,  because  further  execution 
caused  apprehension  of  imminent  danger  to 
his  life.  Bv  a  determination  of  the  Olden- 
burg Grana  Ducal  Court  of  February  241ii, 
1904,  it  was  adjudged  that  his  stay  in  the 
hospital  up  to  February  24th,  1904,  was  to 
be  reckoned  in  the  period  of  punishment, 
because  the  actual  liberation  could  only  be 
regarded  as  having  taken  place  on  that  day. 
The  applicant  had  accordingly  undei^ne2e9 
days  of  the  combined  sentence  of  four  years' 
imprisonment,  towards  which  six  months 
arrest  for  examination  undergone  had  to  be 
reckoned,  and,  apart  from  the  six  months' 
imprisonment  for  attempted  fraud,  which 
was  not  in  the  Extradition  Treaty  between 
England  and  Germany,  there  remained  a 
period  of  two  years  and  sixty-six  days' 
imprisonment  which  the  applicant  had  not 
served. 

The  applicant  was  called  upon  by  an 
order  of  the  State  Attorney  of  November 
7th,  1905,  to  enter  again  upon  his  punish- 
ment atlateston  November  12th,  1905,  and  as 
he  did  not  do  so  a  warrant  of  arrest  was 
issued  against  him  on  November  15th,  1905, 
directing  that  he  was  to  be  arrested  for  the 
purpose  of  undergoing  the  remainder  of  the 
sentence  of  four  years^  imprisonment  passed 
upon  him  on  September  22nd,  1902. 

The  application  for  extradition  was  made 
to  the  magistrate  at  Bow  Street  on  April 
25th,  1907. 

The  magistrate  held  that  in  the  case  of 
the  misappropriation  referred  to  in  para- 
graph (a)  it  was  clear  that  the  applicant  had 
committed  what  in  English  law  would  con- 
stitute (1)  fraud  by  an  agent  under  s.  76  of 
the  Larceny  Act,  1861,  and  (2)  larceny  by  a 
bailee  under  s.  3  of  the  same  Act  With 
regard  to  the  misappropriation  referred  to 
in  paragraph  (d)  the  magistrate  held  that  it 
amounted  to  the  crime  of  fraud  by  an  agent 
within  s.  76  of  the  Larceny  Act,  1861,  and 
as  upon  the  conviction  in  Germany  it 
appeared  that  the  applicant  was  still  to 
undergo  an  unexpired  i)ortion  of  his  sen- 
tence he  therefore  committed  the  applicant 
for  extradition. 

Section  246  of  the  German  Penal  Code 
provides  :  "  Whoever  wrongfully  appropri- 
ates to  himself  any  movable  thing  not 
belonging  to  himself,  which  he  has  in  his 
possession  or  custody,  shall  be  punished  for 
misappropriation  with  imprisonment  up  to 
three  years,  and  if  the  thing  has  been 
entrusted  to  him,  with  imprisonment  up  to 
five  years.    If  there  are  mitigating  circum- 
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stances,  a  fine  of  900  marks  can  be  adjudged. 
The  attempt  is  punishable." 

Section  263  provides :  "  Whoever  with 
intent  to  get  for  nimself  or  for  a  third  person 
a  wrongful  advantage  of  property,  inflicts  a 
loss  of  property  upon  another  through  rais- 
ing or  fostering  an  error  by  the  representa- 
tion of  false  facts  or  the  misrepresentation 
or  suppression  of  true  facts, '  shall  be 
punish^  for  fraud  by  imprisonment,  besides 
which  aiine  of  up  to  3.000  marks  and  also  loss 
of  civil  rights  may  be  adjudged.  If  there 
arc  mitigating  circumstances,  the  adjudica- 
tion may  be  a  fine  exclusively.  The  attempt 
is  i)unishable.  Whoever  commits  a  fraud 
against  relations,  guardians,  or  educators, 
shall  only  be  prosecuted  upon  application. 
Withdrawal  of  the  application  is  allowable." 

Section  43  provides  :  "  Whoever  has  dis- 
closed the  determination  of  committing  a 
crime  or  offence  by  acts  which  contain  a 
beginning  of  the  execution  of  this  crime  or 
offence,  shall  be  punished  for  attempt  if  the 
purposed  crime  or  offence  has  not  come  to 
completion." 

Section  266  provides:  "For  breach  of 
trust  there  shall  be  punished  with  imprison- 
ment, besides  which  loss  of  civil  rights  can 
be  adjudged  :  (1)  guardians,  trustees, 
trustees  of  goods,  bankruptcy  administra- 
tors, executors  of  testamentary  dispositions, 
and  administrators  of  charitable  foundations, 
when  they  act  intentionally  to  the  prejudice 
of  persons  or  things,  (2)  agents  who  inten- 
tionally to  the  prejudice  of  their  principals 
dispose  of  claims  or  other  property  of  the 
principals.  If  the  breach  of  trust  is  com- 
mitted in  order  to  get  for  one's  self  or  for 
another  an  advantage  of  property,  a  fine  up 
to  2,000  marks  can  be  adjudged  besides  the! 
imprisonment." 

The  Extradition  Treaty  of  1872  between 
England  and  Qermanv,  Article  4,  provides  : 
*'  Tne  extradition  shall  not  take  place  if  the 
person  claimed  on  the  part  of  the  Govern- 
ment of  the  United  Kingdom,  or  the  person 
claimed  on  thejbart  of  any  of  the  Qovern- 
ments  of  the  German  Empire,  has  already 
been  tried  and  discharged  or  punished,  or  is 
still  under  trial,  in  one  of  the  States  of  the 
German  empire,  or  in  the  United  Kinedom, 
respectively,  for  the  crime  for  which  his 
extradition  is  demanded." 

Article  5  provides :  "The  extradition 
shall  not  take  place  if,  subsequently  to  the 
commission  of  the  crime,  or  the  institution 
of  the  penal  prosecution,  or  the  conviction 
thereon,  exemption  from  prosecution  or 
punishment  has  been  acquired  by  lapse  of 
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time  according  to  the  laws  of  the  State 
applied  to." 

The  Attorney-General  (Sir  J.  Lawson 
Walton,  K.C.),  and  S.  A,  T,  Rowlatt,  showed 
cause.  —  The  conviction  is  in  respect  of 
offences  committed  prior  to  the  passing  of 
the  Larceny  Act,  1901,  but  the  facts  show 
tiiat  (a)  comes  within  s.  76  of  the  Larceny 
Act,  1861 ;  (b)  comes  within  s.  89  of  the 
same  Act,  and  (c)  comes  within  the  English 
law  as  to  misappropriation  by  a  person 
entrusted  with  safe  custody  of  property. 
The  case  of  R,  v.  Nevnnan  (1882),  46  J.  P. 
612 ;  8  Q.  B.  D.  706,  which  led  to  the 
amendment  of  the  law  of  larceny  by  the 
passing  of  the  Larceny  Act,  1901,  is  no 
authonty  against  this  contention,  for  in  that 
case  there  was  no  finding  that  the  money 
was  left  in  the  hands  of  the  defendant  for 
safe  custody.  Further,  on  an  application  for 
extradition  on  the  ground  of  conviction  it 
is  only  necessary  to  look  at  the  conviction, 
and  it  is  not  necessary  to  go  behind  it  and 
look  at  the  facts. 

J.  P.  Orain  and  W,  H.  Sands^  in  support 
of  the  rule. — Apart  from  the  conviction  for 
attempted  fraud  the  applicant  was  sentenced 
altogether  to  three  years  and  six  months' 
imprisonment.  His  imprisonment  com- 
menced on  May  Uth,  1903,  and  therefore 
the  three  years  and  six  months  expired  on 
November  11th,  1906,  which  is  a  date 
anterior  to  the  application  for  extradition. 
Therefore  his  sentence  expired  before  his 
extradition  was  applied  for.  That  is  so  by 
English  law.  A  ticket-of -leave  man  cannot 
be  compelled  to  serve  out  his  sentence 
unless  he  commits  another  offence.  The 
applicant  has,  therefore,  acquired  exemption 
from  punishment  by  lapse  of  time.  Article  5 
of  the  Extradition  Treaty  between  England 
and  Germany  shows  that  if  the  applicant 
has,  through  lapse  of  time,  acquired  exemp- 
tion from  punishment  by  English  law,  he 
cannot  be  extradited.  Further,  the  appli- 
cant has  been  discharged,  and,  therefore, 
according  to  Article  4,  he  cannot  be  extra- 
dited. There  is  no  evidence  on  which  the 
magistrate  could  commit  under  English  law, 
as  the  German  Code  does  not  use  words 
showing  that  there  must  be  an  intention  to 
defraud,  whereas  such  an  intention  is 
necessary  according  to  English  law.  There 
was  no  false  pretence  within  the  meaning 
of  that  phrase  in  English  law. 

Alverstone,  L.C.J.— In  this  case  three 
points  have  been  raised  bv  those  who  are 
supporting   the   rule.    Calberla,  the   man 
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against  whom  an  order  for  extradition  has 
been  made,  began  to  serve,  on  May  11th, 
1903,  a  sentence  of  four  years'  imprisonment, 
but  it  must  be  taken,  for  this  purpose,  as 
three  years  and  six  months,  and  his  sentence 
would  therefore  expire  on  November  11th, 
1906.  He  was  convicted  upon  two  charges 
of  misappropriation,  and  upon  one  charge 
of  obtamin^  money  by  false  pretences.  The 
misappronnation  of  money  included  a  large 
number  ot  cases  where  he  had  been  receiving 
money  as  trustee  of  bankrupt  or  insolvent 
estates,  and  he  had  applied  that  money  to 
his  own  purposes.  It  seems  to  me  to  be 
enough  to  say  that  on  reading  through  the 
judgment  of  the  German  court,  the  material 
parts  of  which  were  read  by  ihe  AttatMy- 
Oeneralf  and  commented  upon  by  Mr. 
Grainy  there  is,  in  my  opinion,  abundant 
evidence  that  this  man  did  commit  the 
offence  under  s.  76  of  the  Larceny  Act, 
1861,  of  misappropriating  and  converting  to 
his  own  use  the  money  which  he  held  as 
trustee.  With  regard  to  the  misappropria- 
tion by  him  of  money  entrusted  to  nim  by 
a  widow,  there  was,  to  a  certain  extent, 
some  little  doubt  in  my  mind  at  first  as  to 
whether  this  charge  did  not  fall  within  the 
decision  of  B,  v.  ^ewman^  supra,  but  it  is 
miite  clear  that  that  case  did  not  lay  down 
tne  principle  that  a  person  can  never  be  con- 
victed if  the  only  evidence  is  that  he  had 
received  the  money  for  safe  custody.  That 
was  a  case  in  which  the  court  thought  there 
was  no  evidence  that  the  defendant  had 
received  the  money  for  safe  custody  at  all, 
whereas  in  this  case  I  am  satisfied  that 
there  was  evidence  that  the  man  received 
the  money  from  the  widow  to  keep  it  in 
safe  custody,  and  that  the  monev  was  mis- 
appropriated. In  my  opinion  the  German 
court  has  found  quite  enough  to  show  that 
the  man  mif^ht  have  been  convicted  for  the 
misappropriation  of  the  money  received  by 
him  irom  the  widow.  With  re^d  to  the 
case  of  false  pretences,  the  main  false  pre- 
tence was  that  this  man  obtained  a  loan  of 
150,000  marks  on  behalf  of  a  firm  on  the 
assurance  that  he  and  other  solvent  persons 
were  in  a  position  to  be  sureties  for  the 
money,  and  that  they  were  in  fact  respon- 
sible persons  at  the  time,  Those  statements 
were  found  to  have  been  untrue,  and  untrue 
to  his  knowledge,  inasmuch  as  lie  knew  at 
the  time  that  he  was  insolvent.  I  quite  agree 
that  a  statement,  in  order  to  be  a  false 
pretence,  must  be  a  statement  of  an  existing 
fact  I  think  that  the  mere  statement  of 
a  man  who  was  insolvent  to  his  own  know- 
ledge to  the  effect  that  he  would  guarantee 
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the  money  would  not  do,  but  when  you  get 
a  statement  that  certain  other  solvent  per- 
sons (who  at  that  time  were  not  in  fact 
solvent)  would  be  responsible  for  the  money 
which  was  lent,  and  tnat  that  statement  was 
false  to  his  knowledge,  then  it  seems  to  me 
that  those  are  facts  upon  which  a  jury 
mi^ht  find  that  the  statements  were  made 
to  induce  the  persons  to  lend  the  money. 
Upon  those  points  the  German  judgment 
was  read  to  us.  Those  are  the  three  offences 
in  respect  of  which  this  order  for  extradi- 
tion was  made,  and  in  respect  of  which 
alone  the  order  could  be  confirmed.  Having 
dealt,  therefore,  with  the  ground  taken  in 
support  of  this  rule  by  Mr.  Crratn,  that  there 
is  no  evidence  of  any  offence  according  to 
English  law,  I  need  only  say,  looking  at  the 
German  Penal  Code,  Articles  246  and  266 
with  regard  to  misappropriation,  and 
Article  263  with  regard  to  false  pretences, 
it  seems  to  me  perfectly  plain  that  the 
offences  which  Caloerla  committed  accord- 
ing to  our  law  are  offences  according  to 
German  law,  and  that  there  was  abundant 
evidence,  quite  apart  from  anything  else, 
that  the  conviction  was  for  those  offences. 
I  am  rather  inclined  to  agree  with  the 
point  taken  by  the  Attorney-General  and 
Mr.  Eowlatt,  that  when  you  are  dealing 
with  the  case  of  the  surrender  of  a  con- 
victed person,  you  have  not  to  inquire  into 
the  merits  except  for  the  purpose  of  seeing 
that  he  has  been  convicted  in  respect  of  an 
extraditable  offence,  and  it  is  for  that  pur- 
pose that  I  have  dealt  with  the  tnree 
indictable  offences  for  which  the  order  for 
surrender  has  been  made.  I  now  pass  to 
what  is,  to  my  mind,  a  more  difficult  noint, 
which  may  give  rise  to  entirely  different 
considerations.  The  sentence  of  four  yeara^ 
imprisonment,  or  rather  three  and  a-half 
years'  by  reason  of  the  man  having  been  in 
prison  for  some  time,  was  passed  in  May,  1903, 
and  in  October,  1903,  about  five  months 
afterwards,  the  man  was  removed  to  a  hos- 
pital, and  in  February,  1905,  he  was  allowed 
to  go  out.  Therefore  it  is'quite  clear  that 
a  very  considerable  portion  of  the  original 
sentence  remains  to  be  served.  On  No- 
vember 15th,  1905,  an  order  was  made  that 
Calberla  was  to  be  arrested  for  the  purpose 
of  undergoing  the  remainder  of  the  sentence 
of  four  years'  imprisonment  passed  upon 
him  on  September  22nd,  1902.  In  these 
circumstances  it  is  said  that  inasmuch  as 
this  application  for  an  order  for  surrender 
was  not  made  until  April,  1907,  and  as  the 
full  term  would  have  expired  in  November, 
1906,  the  order  cannot  now  be  made.    Mr. 
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Grain  has  founded  tliat  contention  upon 
two  articles  of  the  Extradition  Treaty  with 
G[ennany  of  1872,  Article  4  of  which  pro- 
vides that  "  the  extradition  shall  not  take 
take  place  if  the  person  claimed  on  the  part 
of  the  Government  of  the  United  Kingdom, 
or  the  person  claimed  on  the  part  of  an^  of 
the  Governments  of  the  Gk^nnan  Empire, 
has  already  been  tried  and  discharged  or 
punished  .  .  ."  It  is  said  that  Calberla 
was  discharged  in  February,  1905,  and 
therefore  cannot  be  extradited  under  that 
article.  Now,  whatever  may  be  the  right 
translation  of  the  German  original  of  the 
word  "  discharged  "  in  the  order  of  February, 
1905,  it  seems  to  me  quite  plain  that  it  does 
not  mean  "discharged  from  punishment." 
Article  5  cannot  refer  to  the  case  of  a  man 
who  has  been  let  out  of  hospital  according 
to  German  law  on  the  terms  that  he  should 
come  back  again  to  complete  his  sentence, 
and  the  order  of  February,  1905,  cannot 
mean  that  Calberla  was  discharged  in  the 
sense  that  he  was  no  longer  amenable  to 
the  law  for  the  purpose  of  punishment. 
For  the  reasons  which  have  been  explained 
at  length  by  the  State  Attorney  in  the 
depositions  exhibited  to  the  order  we  must 
accept  the  finding  by  a  competent  court 
that  he  is  to  go  back  for  the  purpose 
of  undergoing  the  remainder  of  his  sen- 
tence, and  extradition  is  asked  for  that 
purposa  In  my  judgment  there  is  no 
evidence  that  the  man  was  discharged 
within  the  meaning  which  we  ought  to  put 
on  Article  4  of  the  Treaty.  Artide  5  raises 
a  poiot  which  has  given  rise  to  an  inte- 
resting argument  on  both  sides.  Mr.  Grain 
said  that  the  sentence  expired  in  November, 
1006,  and  that,  therefore,  the  man  ought  not 
to  be  extradited.  That  turns  upon  the 
wordsj  "the  extradition  shall  not  take 
place  if,  subsequently  to  the  commission  of 
the  crime,  or  the  institution  of  the  penal 
prosecution,  or  the  conviction  thereon, 
exemption  from  prosecution  or  punishment 
has  be^n  acquired  by  lapse  of  time  accord- 
ing to  the  laws  of  the  State  applied  to." 
The  idea  underlying  the  article  seems  to  be 
that  for  the  pur[>ose  of  enforcing  principles 
of  international  justice^  where  the  State  in 
which  a  convicted  criminal  has  taken  refuge 
would  not,  according  to  its  laws,  allow 
him  to  be  punished,  or  further  punished, 
owing  to  the  lapse  of  time,  he  should  not  be 
allowed  to  be  further  punished  by  the  State 
which  asks  for  his  extradition.  I  have 
had  some  doubt  as  to  whether,  inasmuch 
as  according  to  our  law  punishment  runs 
consecutively   from  the  date  of  the  sen- 
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tence,  it  might  not  be  said  that  at  the 
expiration  of  four  years  from  the  date  of  the 
original  sentence,  exemption  from  punish- 
ment, though  certainly  not  from  prosecution, 
had  been  acquired  by  lapse  of  time.  It  has 
been  most  ably  pressed  upon  us  by  Mr.  Grain 
that  if  this  man  had  got  out  and  had  not 
been  found  till  more  than  the  four  years  of 
his  sentence  had  elapsed,  he  could  not  have 
been  sent  back  by  virtue  of  the  original 
order.  It  seems  to  me,  however,  that  that 
was  not  the  state  of  things  contemplated  by 
Article  5.  That  article  had  in  view  the 
fact  that  Germany  (and  perhaps  the  same 
may  be  said  of  some  other  countries,  if 
there  be  other  similar  treaties)^  has  certain 
prescribed  limits  of  time  within  which  an 
offender  may  be  punished.  Therefore  it 
seems  to  me.  inasmuch  as  it  is  an  article 
which  b  to  DC  applied  to  the  laws  of  the 
State  to  which  the  application  for  extradi- 
tion is  made,  what  was  aimed  at  was  a 
surrender  to  the  State  which  by  law  put 
a  limit  upon  the  time  within  which  a 
prosecution  might  be  instituted  or  the 
punishment  mignt  be  inflicted.  It  is  only 
necessary  to  say  that  there  are  some  cases 
(but  I  do  not  think  they  are  cases  of  extra- 
ditable offences),  where  according  to  our 
law,  such  rules  do  prevail,  as,  for  example, 
under  the  Criminal  Law  Amendment  Act, 
1885,  and  certain  other  statutes.  Now 
according  to  our  system  of  procedure,  the 
whole  of  the  punishment  must  be  served 
within  a  given  time  continuously  from  the 
date  of  the  sentence,  subject  ovly  to  the 
statutes  which  allow  release  on  ticket-of- 
leave.  Does  that  fact  constitute  an  exemp- 
tion acquired  by  lapse  of  time,  according  to 
the  law  of  England?  It  seems  to  me  that 
it  does  not.  Our  system  does  not  allow  us 
to  execute  a  punishment  or  to  keep  any  man 
in  confinement  under  punishment^  except 
within  certain  limited  periods,  and  if  a  man, 
having  obtained  a  ticket-of -leave,  commits 
an  offence,  the  ori^nal  punishment  must  be 
completed  in  addition  to  the  sentence  for 
the  fresh  offence.  That  seems  to  me  only 
to  show,  according  to  our  system  of  punish- 
*ment,  that  we  do  not  at  the  present  day, 
apart  from  special  instances  which  arise 
under  certain  statutes,  allow  the  punish- 
ment to  be  broken  upon  at  all,  or,  in  other 
words,  an  English  sentence  can  only  be 
carriea  out  witnin  the  time  specified  in  the 
sentence,  and  therefore  the  case  of  a  man 
let  out  of  prison  on  a  ticket-of -leave,  is  not 
an  example  of  exemption  acquired  by  lapse 
of  time,  and  the  sentence  must  be  carried 
into  effect,  subject  to  certain  conditions. 
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Therefore  it  seems  to  me  that  there  is 
nothing  to  exempt  this  man  from  i)unish- 
ment  according  to  our  law.  That  being  so, 
n?e  have  to  apply  that  article  to  the  German 
system,  whicn  appears  to  be  that  a  man 
released  on  the  ground  of  ill-health  is  only 
allowed  to  go  out  with  the  obligation  to 
come  back  to  serve  the  rest  of  his  term 
when  his  health  permits;  and  under  that 
law  the  order  was  made  that  this  man 
should  go  back  and  serve  the  rest  of  his 
sentence.  For  these  reasons  I  think  the 
objections  taken  by  Mr.  Grain  to  the  order 
for  surrender  are  invalid,  and  that  the 
pounds  that  he  has  relied  upon  are  insuffi- 
cient to  enable  us  to  say  that  this  order 
ought  to  be  set  aside,  and  the  rule  will 
therefore  be  discharged. 

Darling,  J.— I  am  of  the  same  opinion, 
and  except  upon  the  meaning  of  Article  5 
of  the  treaty.  I  do  not  desire  to  add  anything 
to  what  my  lord  has  said.  With  regard  to 
Article  6,  I  was  for  some  time,  I  confess, 
impressed  by  Mr.  Grain's  argument,  but  I 
am  now  satisfied  that  it  ought  not  to 
prevail.  My  view  of  it  is  that  there  is  in 
this  case  no  lapse  of  time  giving  exemption 
from  punishment  according  to  the  law  of 
England,  because  there  are  no  words  applic- 
able to  the  form  of  intermittent  punishment 
which  is  in  question  here.  This  system, 
which  prevails  in  Germany,  has  no  parallel 
in  this  country. 

Phillimore,  J. — I  agree,  and  I  have 
nothing  to  add. 

£ule  discharged. 

Solicitor  against  the  rule:  Solicitor  to 
the  Treasury. 

Solicitor  in  support  of  the  rule :  Herbert 
Oppenheimer. 
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Septeriiher  16,  1907. 
(Before  Mr.  Commissioner  Rentoul,  K.C.) 

Rex  v.  Dent. 

Criminal  law  —  Procedure  —  Oath— W  hen 
child  can  be  sworn — Understanding  the 
nature  of  an  oath  —  Prevention  of 
Cruelty  to  Children  Act,  1904  (4  Edw.  7, 
c.  15),  s.  15. 

For  a  child  to  understand  the  nattire  of  an 
oath  within  the  meaning  of  s,\b  of  the 
Freventum  of  Cruelty  to  Children  Act^ 
1904,  so  that  he  can  be  swom^  on  a 
prosecution  for  any  of  the  offences 
mentioned  in  that  section^  he  must 
understand  that  his  duty  in  giving 
evidence  on  oath  is  something  more 
than  the  mere  duty  of  telling  the  truth. 

Semble,  he  need  not  understand  that  a 
prosecution  for  perjury  may  efisv>e 
upon  the  giving  of  false  evidence  on 
oath. 

The  prisoner  was  indicted,  under  s.  52  of 
the  Offences  against  the  Person  Act,  1861, 
for  committing  an  indecent  assault  on  a 
female  (a  girl  under  the  age  of  thirteen 
years},  and  in  a  second  count  for  a  common 
assault 

The  child  upon  whom  it  was  alleged  the 
offence  was  committed  was  aged  eleven 
years,  and  the  learned  magistrate  who  com- 
mitted the  prisoner  for  trial  received  the 
evidence  of  the  child^  not  on  oath,  as  in  his 
opinion  the  child  did  not  understand  the 
nature  of  an  oath,  though  she  was  possessed 
of  sufficient  intelli^nce  to  justify  the 
reception  of  the  evidence,  and  understood 
the  duty  of  speaking  the  truth,  and  a  state- 
ment to  this  effect  was  indorsed  upon  the 
depositions. 

By  s.  15  of  the  Prevention  of  Cruelty  to 
Children  Act,  1904  (4  Edw.  7,  c  16) : 

'^(1)  Where,  in  any  proceeding  against 
any  x>erson  ...  for  any  of  the  offences 
mentioned  in  the  First  Schedule  to  this 
Act,  the  child  in  respect  of  whom  the  offence 
is  charged  to  have  been  committed  .  .  . 
does  not  in  the  opinion  of  the  court  under- 
stand the  nature  of  an  oath,  the  evidence 


502 


MAGISTERIAL   CASES. 


Rex  V,  Dent. 

of  such  child  may  be  received,  though  not 
giveo  upon  oath,  if,  in  the  opinion  of  the 
court,  such  child  is  possessed  of  sufficient 
inteUigence  to  justify  the  reception  of  the 
evidence  and  understands  the  duty  of 
speaking  the  truth;  and  the  evidence  of 
such  child,  though  not  given  on  oath,  but 
otherwise  taken  and  reduced  into  writin^j  in 
accordance  with  the  provisions  of  section 
seventeen  of  the  Indictable  Offences  Act, 
1848,  or  of  section  fourteen  of  the  Petty 
Sessions  (Ireland)  Act  1851,  or  of  section 
thirteen  of  this  Act,  snail  be  deemed  to  be 
a  deposition  within  the  meaning  of  those 
sections  respectively : 

"Provided  that— 

"  (a)  A  person  shall  not  be  liable  to  be 
convicted  of  the  offence  unless  the  testi- 
mony admitted  by  virtue  of  this  section  and 
ffiven  on  behalf  of  the  prosecution  is  corro- 
Dorated  by  some  other  material  evidence  in 
support  thereof  implicating  the  accused ;  and 

"  (b)  Any  child  whose  evidence  is  received 
as  aforesaid  and  who  shall  wlfuUy  give 
false  evidence  shall  be  liable  to  be  indicted 
and  tried  for  such  offence,  and  on  convic- 
tion thereof  may  be  adjudged  such  punish- 
ment as  Ls  provided  for  by  section  eleven 
of  the  Summary  Jurisdiction  Act,  1879,  in 
the  case  of  juvenile  offenders,  or  in  Ireland 
by  section  four  of  the  Summary  Jurisdiction 
over  Children  (Ireland)  Act,  1884,  in  the 
case  of  children. 

"(2)  This  section  sliall  not  apply  to 
Scotland." 

The  First  Schedule  to  the  Act  included, 
amongst  other  offences,  any  offence  against 
a  child  under  the  age  of  sixteen  years  under 
8.  52  of  the  Offences  against  the  Person 
Act,  1861,  and  any  other  offence  involving 
bodily  injury  to  a  child  under  the  age  of 
sixteen  years. 

Clarke  Hall  {Eustace  Fulton  with  him), 
for  the  prosecution. — In  opening  this  case,  I 
may  save  the  time  of  the  court  if  I  say  at 
once  that  the  evidence  of  the  child  against 
whom  this  offence  is  alleged  to  have  been 
committed  is  not  **  corroborated  by  any 
other  material  evidence  in  support  thereof 
implicating  the  accused."  Unless,  there- 
fore, your  lordship  should  see  fit  to  receive 
the  evidence  of  this  child  of  eleven  years  of 
age  against  whom,  it  is  alleged,  this  offence 
was  committed,  I  shall  offer  no  evidence  on 
behalf  of  the  prosecution.  [Mr.  Commis- 
sioner Rentoul  :  I  suppotse  1  must  see  the 
child  first.1  Your  lordship  might  think  it 
desirable  the  prisoner  should  be  defended. 
[Mr.  Commissioner  Rentoul  :  It  would  be 
of  advantage  in  this  case.] 
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I^The  hearing  of  the  ease  was  temporarily 
a4)ourned.] 

Eustace  Fulton^  for  the  prosecution.— I 
propose  to  call  the  child,  that  your  lord- 
ship may  see  her  in  the  witness  box,  and 
come  to  a  conclusion  as  to  whether  or 
not  she  does  understand  the  nature  of  an 
oath. 

C  G,  Moran^  for  the  prisoner  (at  the 
request  of  the  court).— Before  your  lordship 
examines  this  child  I  should  like  to  make  a 
submission  on  the  language  of  s.  15  of  the 
Prevention  of  Cruelty  to  Children  Act, 
1904.  For  the  evidence  of  this  child  to  be 
received  at  all,  though  not  on  oath,  she 
must  be,  in  the  opinion  of  the  court,  pos- 
sessed of  sufficient  intelligence  to  justify 
the  reception  of  the  evidence,  and  she  must 
understand  the  duty  of  speaking  the  truth. 
It  is  clear,  therefore,  that  to  understand  the 
nature  of  an  oath,  and  the  duty  in  giving 
evidence  on  oath,  she  must  understand 
soiqething  more  than  the  mere  duty  of 
speaking  the  truth.  She  must  understand 
the  moral  and  the  legal  sanction  to  the. 
oath,  the  legal  consequences  which  ensue 
from  speaking  falsely  on  oath— possibly  a 
prosecution  for  perjury— and  trie  moral 
consecjuences  from  speaking  falsely  on  oath 
in  this  world  and — elsewhere.  [Mr.  Com- 
Inissioner  Rentoul:  I  doubt  part  of  your 
proposition  as  to  a  knowledge  of  the  legal 
sanction.  In  ninety-nine  cases  out  of  a 
hundred  a  child  coming  into  the  witness 
box  would  never  have  heard  of  such  a  thing 
as  a  prosecution  for  peijury.  The  question 
usually  asked  is  whether  the  child  under- 
stands that  to  speak  falsely  on  oath  would 
be  a  violation  of  the  moral  law.]  The  child, 
to  understand  the  nature  of  an  oath,  must 
understand  that  the  duty  of  giving  evidence 
on  oath  is  something  more  than  the  mere 
duty  of  telling  the  truth.  [Mr.  Commis- 
sioner Rentoul  :  Can  you  cite  me  a  deci- 
sion on  that  ?]  The  proposition  rests  oh  the 
language  of  the  section,  for  she  may  give 
evidence,  though  not  on  oath,  if  she  under- 
stands the  duty  of  telling  the  truth.  It  is 
clear,  therefore,  that  to  understand  the 
nature  of  an  oath,  she  must  understand 
something  more  than  the  mere  duty  to  tell 
the  truth. 

Eustace  FulUm^  for  the  prosecution.— 
The  proposition  I  submit  to  your  lordship 
is  this  :  If  the  child  understands  that  in 
giving  her  evidence  on  oath  in  the  wit- 
ness box  she  gives  it  under  more  serious 
circumstances ;  that  her  position  is  one  of 
greater   solemnity  than   if   she   gave  her 
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evidence  not  on  oath,  then  she  understands 
the  nature  of  an  oath  within  the  meaning 
of  the  section. 

C.  G,  Morany  for  the  prisoner.— I  agree. 
She  must  understand  that  her  position  is 
more  serious  than  that  which  she  would 
occupy  if  she  gave  evidence  not  on  oath. 
[Mr.  Commissioner  Rentoul:  She  need 
not  understand  that  a  prosecution  for  per- 
iury  may  follow  the  giving  of  false  evidence.! 
My  submission  is  that  she  must  understand 
the  consequences  of  taking  the  oath— the 
mond  sanction,  and  also  the  legal  sanction. 
Otherwise  she  cannot  be  said  to  understand 
the  nature  of  an  oath. 

The  child  was  then  called  and  the  learned 
Commissioner  addressed  to  her  the  following 
questions : 

Q.  What  age  are  you  ?— A.  Eleven. 

Q.  Are  you  at  school  1 — A.  No ;  not  now. 

Q.  What  class  were  you  in  when  you  were 
at  school  ] — A.  Standard  I. 

Q.  How  long  were  you  at  school  ?— A.  Not 
very  long. 

Q.  A  year,  two  years  ]— A.  No,  not  two 
years. 

Q.  Were  there  many  children  in  the  school 
where  you  were  ?— A.  Yes. 

Q.  How  many  were  in  the  class  with 
you  1— A.  I  do  not  know. 

Q.  Do  you  know  what  is  meant  by 
telhng  the  truth  ?  If  the  teacher  asked  you 
if  you  had  done  anything,  and  you  said  you 
had  not  done  it,  when  you  nad  done  it,  would 
that  be  true  1— A.  No. 

Q.  Would  that  be  wrong?— A.  Yes. 
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Q.  Suppose  thai  yoxi  kissed  the  book  here^ 
would  you  think  it  nwre  wronrf  then  to  tell 
a  lief —A.  No. 

[C.  G.  Moran^  for  the  prisoner.— I  submit, 
that  answer  is  conclusive,] 

[Eustace  Fulton^  for  the  prosecution.— 
Perhaps  she  does  not  know  what  the 
book  IS.] 

Q.  Do  you  know  what  taking  an  oath  is  ? 
-A.  Yes. 

Q.  What  is  taking  an  oath?  Swearing 
on  the  book?  Do  you  know  what  that 
means?  Supposing  that  you  kissed  the 
book  and  then  told  a  lie  after  that,  what 
would  hapi)en?  Do  you  know?  Do  you 
know  anything  about  that?  [There  was  no 
answer.] 

Mr.  Commissioner  Rentoul. — I  do  not 
think  the  child  understands  the  nature  of 
an  oath. 

No  evidence  being  offered  against  the 
prisoner  by  the  prosecution,  a  verdict  of  not 
guilty  was  returned  by  the  jury,  and  the 
prisoner  was  discharged. 

Eustace  Fulton^  for  the  prosecution.— I 
should  like  to  state  that  the  solicitor  for  the 
Society  for  the  Prevention  of  Cruelty  to 
Children  did  not  act  for  the  prosecution  in 
this  case  until  the  learned  magistrate  had 
committed  the  prisoner  for  trial. 

Verdict :  Not  guilty. 

Solicitor  for  the  prosecution  :  Donald 
Maclean. 
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OcU^fer  16, 1907. 

(Before  F.  A.  Hyett,  Esq.,  Chairman,  and 
other  Justicefl.) 

Gloucester  Union  v.  Wheatenhuest 
Union. 

Poor  law— Removal— Exclusion  of  time  of 
residence  in  a  reformatory— "  Prison  " 
—Poor  Removal  Act,  1846  (9  &  10  Vict, 
c.  66),  s.  1. 

The  time  during  which  a  p&t'son  resides  in  a 
reformatory  which  is  maintained  partly 
out  of  the  public  funds  and  partly  w/ 
charges  on  the  public  authorities  from 
whose  localities  the  inmates  have  been 
sent  must  be  excluded  in  the  computation 
of  the  time  of  residence  necessary  for 
exemption  from  removal  under  s,  \  of 
the  Foor  Removed  Acty  1846,  and  the 
amending  Acts. 

This  was  an  appeal  b^  the  guardians  of 
the  Gloucester  Union  against  an  order  under 
the  hands  and  seals  of  two  of  his  Majesty's 
justices  of  the  peace  acting  in  and  for  tne 
county  of  Gloucester  for  the  removal  of  one 
Sydney  Barnes,  aged  about  seventeen  years, 
from  the  Wheatennurst  Union  in  the  county 
of  Gloucester  to  the  appellants'  union. 

Hugh  Sturges  and  S,  Davey  appeared  for 
the  appellants. 

J,  Cranstoun  and  Jordan  represented  the 
respondents. 

J,  Cranstoun  stated  that  the  pauper, 
S.  Barnes,  was  convicted  of  felony  on 
March  23rd,  1903,  and  was  sent  by  the 
justices  of  the  city  of  Gloucester  to  the 
Hardwicke  Reformatory  in  the  county  of 
Gloucester  for  five  years.  Barnes  was  born 
in  Gloucester  in  the  year  1889,  and  was  there- 
fore about  thirteen  when  he  was  sent  to  the 
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reformatory.  Up  to  that  time  he  had  lived 
with  his  parents  continuously  in  Gloucester 
since  his  birth,  and  he  was  therefore  settled 
by  residence  in  the  parish  of  Gloucester  in 
the  appellants'  union.  On  April  4th,  1907, 
Barnes  vras  discharged  from  the  reformatory 
by  order  of  the  Home  Office,  being  subject 
to  epileptic  fits  and  having  ii^ured  himself. 
The  superintendent  of  the  reformatory 
applied  to  the  parents  to  take  the  boy  back 
to  Gloucester,  out  this  was  not  done,  and 
on  April  19th  a  verbal  application  was  made 
to  the  relieving  officer  of  the  respondents' 
union  to  receive  the  lad  into  the  workhouse. 
This  was  the  first  application  to  the 
Wheatenhurst  Union,  and  it  was  refused, 
but  the  superintendent  of  the  reformatory 
was  told  to  make  formal  application  to  the 
Gloucester  Guardians  to  accept  Barnes.  On 
May  7th,  however,  the  Wheatenhurst 
Guardians  gave  an  order  for  the  boy's 
admission  to  their  workhouse,  and  he  was 
admitted  there  on  May  31st.  On  June  3rd 
the  clerk  to  the  guardians  wrote  to  the 
appellants,  applying  to  them  to  receive  the 
boy  without  a  formal  order  of  removal. 
This  application  was  refused,  and  on  June 
13th  the  present  order  of  justices  was  applied 
for  and  made.  Notice  of  appeal  against 
the  order  was  however  duly  served  by 
the  appellants,  and  in  their  grounds  of 
appeal  they  alleged  that  the  boy  had 
resided  in  the  Wheatenhurst  Union  since 
he  was  thirteen  years  of  a^e  in  such 
a  manner  as  to  render  him  irremovable 
at  the  time  of  his  admission  to  the  work- 
house. He,  counsel,  submitted  that  the 
time  during  which  a  person  resided  in  a 
reformatory  could  not  t«  taken  into  account 
for  the  purpose  of  acquiring  irremovability; 
On  the  other  hand,  it  was  clear  that  Barnes 
was  legally  settled  by  birth  and  residence 
in  the  parish  of  Gloucester. 

S,  Davey  said  his  submission  was  that 
the  reformatory  in  question  was  in  the  same 
position  as  any  other  residence  in  the 
Wheatenhurst  Union,  and  it  lay  upon  the 
respondents  to  show  why  residence  there 
should  not  count  as  well  as  anywhere  else. 
He  was  prepared  to  admit,  upon  formal  evi- 
dence of  the  facts  being  given^  that  the  boy 
was  born  and  had  resided  m  Gloucester 
with  his  father  up  to  1903.  He,  however, 
objected  that  the  primary  cause  of  the  boy's 
admission  to  the  workhouse  at  Wheaten- 
hurst was  his  sickness.  Counsel  for  the 
respondents  had  admitted  that  he  was  dis- 
charged from  the  reformatory  on  account  of 
his  suffering  from  epileptic  fits.  The 
justices  making  the  order  should  therefore 
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have  stated  on  the  face  thereof  that  they 
had  been  satisfied  such  sickness  would  pro- 
duce permanent  disability  in  accordance 
with  s.  4  of  the  Poor  Removal  Act,  1846 
(9  &  10  Vict.  c.  66). 

The  Chaieman.— We  consider  that  objec- 
tion must  be  overruled. 

J,  CranstouTij  replying  to  the  Chairman. 
said  that  the  reformatory  was  maintainea 
in  part  out  of  the  rates  for  the  city  of 
Gloucester,  and  that  there  could  be  no 
question  that  residence  in  such  an  institu- 
tion was  unavailable  for  the  purpose  of 
acquiring  irremovability. 

The  Chairman  said  he  should  be  glad  to 
hear  whether  counsel  for  the  appellants 
could  point  out  anv  difference  in  the  consti- 
tution or  status  of  a  reformatory,  so  far  as 
the  law  of  settlement  was  concerned,  to  that 
of  a  prison,  or  an  industrial  school,  or  a 
lunatic  asylum,  residence  in  any  of  which 
would  clearly  not  count  under  s.  1  of  the 
Poor  Removal  Act,  1846. 

S.  Davey  argued  that  a  reformatory  was, 
what  the  name  suggested,  a  place  for 
reform,  and  not,  as  was  the  case  of  a  prison, 
a  place  of  punishment.  This  reformatory 
was  under  voluntary  manaj^ment,  and  any- 
thing contributed  by  the  city  of  Gloucester 
or  any  other  bod^  or  person  was  in  the 
nature  of  a  subscription.  It  might  be  the 
case  that  the  legislature  had  unintentionally 
omitted  to  mention  reformatories  in  s.  1 
of  the  Act  of  1846.  There  were  provisions 
in  later  statutes  that  the  time  of  residence 
in  such  institutions  as  industrial  schools  and 
inebriate  reformatories  was  to  be  excluded, 
but  no  such  provision  was  made  in  the 
Reformatory  Schools  Act,  1866  (29  &  30  Vict 
c.  117),  though  there  was  such  provision  in 
the  Industrial  Schools  Act  of  the  same 
year.  With  regard  to  the  words  "  or  shall 
be  wholly  or  in  part  maintained  by  any  rate 
or  subscription  raised  in  a  parish  in  which 
such  person  does  not  reside,  not  being  a  bon& 
fide  charitable  gif^  in  the  proviso  to  s.  1  of 
the  Act  of  1846,  tne  dicta  of  Manisty,  J., 
and  Bramwell,  L.J.,  in  Fulham  v.  Thanet 
{1881),  45  J.  P.  438 ;  6  Q.  B.  D.  610 ;  (in  the 
Court  of  Appeal)  45  J.  P.  552 ;  7  Q.  B.  D. 
539,  clearly  showed  that  they  were  meant  to 
apply  to  a  case  where  persons  residing  in 
one  parish  make  a  rate  or  subscription 
amongst  themselves  for  the  relief  of  a 
pauper  in  another  parish,  not  with  the 
bond,  fide  view  of  maintaining  the  pauper, 
but  with  the  intention  of  settling  him  in 
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another  parish.  If  the  words  "  rate  or  sub- 
scription "  were  meant  to  include  a  public 
rate  the  reference  to  residence  in  a  prison, 
lunatic  asylum  or  hospital  at  the  com- 
mencement of  the  proviso  would  be  mere 
surplusa^  Moreover,  a  prison  was  a  build- 
ing not  liable  to  be  rated  to  the  relief  of  the 
poor,  whereas  a  reformatory  was  liable. 

J.  Cranstoun  said  that  he  was  able  to 
produce  abstracts  from  the  city  accounts 
showinff  that  part  of  the  city  rate  was  made 
applicable  to  the  pauper  himself  in  regard 
to  his  maintenance  at  the  reformatory. 
The  institution  was  supported  by  Treasury 
ffrants  and  by  payments  from  the  different 
localities  from  which  boys  had  been  received 
into  the  reformatory. 

Mr.  A.  B.  Clutterbuck,  citv  accountant, 
was  called,  and  he  produced  a  document 
which  he  said  was  the  statement  of  account 
for  the  sum  due  for  a  particular  auarter  in 
respect  of  each  boy  sent  from  Gloucester 
ana  maintained  at  Hardwicke  Reformatory. 
The  charge  was  3<.  Qd,  per  week  per  boy. 
The  name  of  each  boy  appeared  on  the 
statement,  and  the  pauper's  name  was  there. 
The  amount  so  paid  to  the  reformatory  was 

Srovided  by  the  city  funds  and  any 
eficiency  in  the  funds  was  raised  by  rate. 
The  court  having  considered  in  private, 
the  Chairman  said  the  point  raised  was  one 
of  great  importance  and  was  not  free  from 
doubt,  but  the  court  had  come  to  a  unani- 
mous decision  upon  the  construction  of  s.  1 
of  the  Act  of  1846,  as  amended  by  subse9uent 
Acts,  as  it  applied  to  this  case.  Looking  at 
the  matter  from  the  rational  point  of  view 
there  appeared  no  reason  why  a  reformatory 
should  not  be  in  the  same  position  as  a 
prison  or  an  industrial  school  for  the  purpose. 
There  could  be  no  doubt  that  the  inmates  of 
the  Hardwicke  Reformatory  were  detained 
there  compulsorily.  But  the  court  could  not 
decide  the  case  on  that  ground.  They  had 
to  consider  whether  or  not  the  reformatory 
could  for  their  purposes  that  day  be  held  to 
be  a  prison  or  an  institution  which  was 
maintained  in  part  by  any  rate  or  subscrip- 
tion. Looking  at  the  rules  of  construction 
that  had  been  laid  down  by  such  authorities 
as  Abbott,  L.C.J.,  in  1822,  and  by  Lord 
Campbell  and  Lord  Eshbr,  this  court 
thought  that  the  word  "  prison"  in  s.  1  of  the 
Act  of  1846  must  be  neld  to  include  a 
reformatory  like  that  at  Hardwicke.  It 
must  not  be  forgotten  that  for  a  long  time 
reformatories  were  under  the  management 
of  prison  authorities.  In  1866,  when  the 
Bejformatory  Schools  Act  and  the  Industrial 
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Schools  Act  were  passed,  no  provisioQ  was 
made  for  the  exclnsion  of  the  period  of  resi- 
dence in  reformatories  though  there  was 
such  a  provision  in  r^Qfard  to  residence  in 
industrial  schools.  The  omission  in  the 
former  case  must  have  been  intentional, 
because  it  was  thought  that  the  statutes 
then  in  force  were  sufficiently  wide  to  include 
residence  in  reformatories.  The  appeal 
would  be  dismissed  with  coats. 

Upon  the  application  of  counsel  the 
Chairman  said  ne  would  be  prepared  to 
state  a  case  for  the  opinion  of  tne  High 
Court  upon  the  points  which  had  been 
argued  that  dav. 

Appeal  dismissed  tvith  costs. 

Solicitor  for  the  appellants :  H.  Allen 
Armitaf^e,  Gloucester. 

Solicitor  for  the  respondents :  R.  E.  Stuart, 
Stroud. 
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(Before  Phillimore  and  Walton,  JJ.) 

Liverpool  Corporation  v,  Peter 
Walker  and  Son,  Limited. 

Licensing-^Licence  refused  subject  to  com- 
pensation— Division  of  amount  of  com- 
pensation between  parties  interested — 
Lessor  and  lessee  who  is  a  brewer — 
No  covenant  to  maintain  licence — Basis 
of  apportionment— Reference  of  appor- 
tionment to  county  court — Appeal— 
County  Courts  Act,  1888  (51  tfe  52  Vict, 
c.  43),  6.  120  —  Licensing  Act,  1904 
(4  Edw.  7,  c.  23),  s.  2  (1),  (2),  (3). 

Wkere  the  question  of  the  division  of  an 
amount  of  compensation  bettoeen  the 
parties  interested  in  a  licence^  which 
has  been  rrfused  under  s.  2  (1)  of  the 
Licensing  Acty  1904,  is  referred  to  a 
county  court  judge  under  s,  2  (3)  of  t/iat 
Acty  an  ctppeal  from  his  decision  on  a 
point  of  law  lies  to  the  High  Court. 

In  dividing  such  a  sum  between  the  lessees 
for  a  term  and  the  reversioner^  regard 
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must  be  had  to  the  contractual  relations 
between  the  parties.  If  there  is  nothing 
in  the  lease  or  in  the  character  of  the 
property  demised  which  wiU  lead  to  the 
value  of  the  property  beinq  lessened 
when  the  reversion  accrues— if  there  is 
nothing  to  wcLste  the  property  -—  the 
division  unll  be  according  to  the  extent 
and  duration  of  the  respective  interests 
—proportions  determined  by  actuarial 
ccUcuiation. 

Accordingly,  where  the  persons  interested, 
amongst  whom  such  a  sum  of£&)S  is  to 
be  apportioned,  are  the  lessors,  the  lessees 
at  a  peppercorn  rent  for  a  term  of 
seventy-five  years,  of  which  twenty  were 
unexpired  when  the  licence  toas  extin- 
guished, and  the  licensee,  a  tenant  of 
the  lessees  {who  by  agreement  was  to 
receive  £75  to  be  paid  rateably  by  the 
tv)o  other  parties)  of  an  ante-1869  beer- 
house ;  and  where  the  lessees  are  under 
no  covenant  to  maintain  the  licence,  but 
are  under  covenant  to  keep  the  premises 
in  repair,  this  sum  must  be  apportioned 
to  give  the  lessees  t/te  present  imue  of  an 
annuity  for  twenty  years  and  the  lessors 
the  present  value  of  ike  deferred  capital, 
the  interest  on  which  would  produce 
that  annuity,  calculated  at  the  rate  in 
this  country  for  money  forebome,  where 
there  is  no  risk— in  t/iu  case  agreed  cU 
4  per  cent.— and  the  amounts  will  be, 
after  deduction  of  the  £75,  to  the  lessees 
£287  48.,  and  to  the  lessors  £240  I6s. 

Where  a  county  court  judge  on  such  a 
reference  apportions  such  a  sum  cf 
compensation  on  a  principle  other  than 
that  which  has  been  stated,  he  errs  in 
point  cf  law. 

Appeal  from  the  decision  of  a  county 
court  judge,  dividing  the  amounts  to  be 
paid  as  compensation  for  the  refusal  of  two 
licences  under  s.  2  (1)  of  the  Licensing  Act, 
1904,  between  the  persons  interested  in  the 
licensed  premises.  The  question  of  division 
was  referred  by  quarter  sessions  to  the 
county  court  under  s.  2  (3)  of  the  Act. 

The  material  facts  appear  from  the  judg- 
ment of  the  county  court  judge,  which  was 
as  follows : 

"  These  cases  have  been  referred  to  this 
county  court  to  apportion  the  compensa- 
tion payable  in  respect  of  the  extinction 
of  the  licences  of  two  sets  of  premises. 
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The  first  case  is  that  of  No.  8,  Bridgewater 
Street.  In  this  case  I  have  to  apportion 
the  sum  of  £603  found  by  the  Inland 
Revenue  Commissioners  to  be  the  amount 
payable  in  respect  of  the  extinction  of  the 
licence  of  8,  Bridgewater  Street.  The  parties 
among  whom  this  sum  has  to  be  appor- 
tioned are  the  lessors  (the  corporation  of 
Liverpool),  the  lessees  (Messrs.  Peter  Walker 
and  Son,  Limited),  and  the  tenant  to 
Messrs.  Peter  Walker  and  Son,  Limited. 
It  has  been  agreed  that  this  tenant  is  to 
receive  £75,  to  be  paid  rateably  by  the  other 
parties.  I  have,  therefore,  in  the  first 
instance,  to  apportion  £603  between  the 
lessors  and  lessees.  The  house  is  an  ante- 
1869  beerhouse,  and  the  lessees,  who  are 
brewers,  hold  it  from  the  corporation  of 
Iiver{)ool  on  a  lease  of  seventy-five  years, 
of  which  twenty  years  were  unexpired  at 
the  date  of  the  extinction  of  the  licence. 

"  Mr.  Ledie  Scotty  who  appeared  for  the 
lessors,  contended  that  I  was  bound,  as  a 
matter  of  law,  to  divide  the  sum  of  £603 
between  the  lessors  and  the  lessees  into  a 
proportion  determined  by  an  actuarial  cal- 
culation based  upon  the  4  per  cent  interest 
tables.  Upon  this  basis  ne  claimed  that 
the  lessors,  as  reversioners  of  the  lease  upon 
which  twenty  years  were  to  run,  were 
entitled  to  £275  in  respect  of  their  rever- 
sionary interest,  and  that  the  lessees,  in 
respect  of  their  twenty  years'  right  of  posses- 
sion, were  entitled  to  £328.  Mr.  Scott  based 
this  contention  upon  the  analogy  of  an 
apportionment  between  a  tenant  for  life 
and  remainderman  in  the  case  of  an  ordi- 
nary freehold  estate. 

"  Mr.  F,  E.  Smith,  for  the  lessees^  con- 
tended that  this  method  was  inapplicable 
to  the  division  of  a  capital  sum  paid  in 
respect  of  the  extinction  of  a  licence,  and 
that  I  was  entitled  to  take  into  account  the 
nature  of  the  interest,  the  vicissitudes  to 
which  it  was  subject,  the  age  and  character 
of  the  house,  and  the  fact  that  the  lessees 
were  under  no  obligation  under  their  lease 
to  maintain  the  licence,  or  to  surrender  the 
premises  with  a  licence. 

"  As  it  was  assumed  that  this  might  be 
treated  as  a  test  case,  it  was  agreed  that 
evidence  should  be  taken  subject  to  a  note 
being  taken  of  olg'ection  to  its  reception. 

"  It  is  unfortunate  that  no  information  is 
supplied  as  to  the  factors  taken  into  account 
by  the  Inland  Revenue  Commissioners  in 
arriving  at  the  amount  of  compensation 
fixed  by  them,  and  that  I  am  deprived  of 
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the  assistance  this  would  have  given  me  in 
making  an  equitable  apportionment 

"  I  think,  however,  in  the  absence  of  any 
evidence  to,  the  contrary,  that  I  must  infer 
that  the  Inland  Revenue  Commissioners 
acted  upon  the  assumption  that,  but  for 
extinction,  the  licence  would  have  con- 
tinued, and  that  they  took  into  account  all 
matters  which  affected  the  value  of  the 
property  as  licensed  property. 

"  I  am  bound  to  assume  that  £603  repre- 
sents the  full  difference  in  value  as  between 
the  premises  licensed  and  unlicensed. 

"But  I  do  not  think  that  Mr.  Scotea 
contention  that  the  apportionment  should 
be  upon  a  4  per  cent,  basis  is  correct  This 
would;  I  think,  work  an  injustice,  having 
regard  to  the  nature  of  the  interest  to  be 
compensated. 

"  As  between  a  person  entitled  for  twenty 
years  to  the  ei^oyment  of  an  ordinary  free- 
hold estate  worth  £603,  upon  which  the 
normcJ  rate  of  interest  is  4  per  cent,  and 
the  reversioner,  it  is  fair  that  the  apportion- 
ment should  be  on  a  4  per  cent,  basis.  In 
such  a  case  £328  awarded  to  the  person  in 
present  possession  would,  if  invested  at 
4  per  cent,  enable  him  to  receive  for  twenty 
years  exactly  what  he  would  have  received 
if  he  had  been  left  in  actual  enjoyment, 
and,  in  the  same  way,  £276  invested  at 
4  ^r  cent,  and  allowed  to  accumulate,  would 
bring  to  the  reversioner  £600  at  the  end  of 
twenty  years.  In  this  way  each  party  is 
fully  and  fairly  compensated. 

"  But  it  is  common  knowledge  that  a 
capital  sum  invested  in  the  trade  interest 
in  a  licence  would  be  expected  to  yield  a 
much  larger  rate  of  interest  than  4  per  cent 

"  In  this  case  the  sum  of  £603  represents 
the  difference  in  value  between  the  house 
licensed  and  unlicensed.  It  represents  the 
difference  in  value  to  a  brewer  who  had 
the  freehold  interest.  But  since  the  decision 
in  In  re  Aikb^$  Cobham  Brewery  Co^ 
Limited  (1906),  70  J.  P.  372 ;  [1906]  2  K.  B. 
754,  I  must  assume  that  this  valuation 
takes  into  account  the  estimated  trade  profit 
on  the  supply  of  the  house.  According  to 
the  evidence  of  Mr.  Wilson,  a  witness  for 
the  lessees,  one  of  the  usual  methods  of 
arriving  at  the  capital  value  of  the  licence 
on  licensed  premises,  where  the  profit  on 
the  barrelage  is  known,  and  where  the  tied 
rental  is  known,  is  to  value  the  profit  at 
ten  years'  purchase  and  to  add  the  oifference 
between  capitalised  value  of  the  tied  rental 
and  the  rental  which  would  be  received  if 
the  premises  were  unlicensed. 
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'^In  this  case  the  tied  rental  was  £19 10s.. 
and  the  rental  of  the  premises  nnlicensea 
was  practioally  agreed  at  about  £20,  so  that 
there  was  no  loss  to  the  brewer  in  the  way 
of  rent  by  the  extinction  of  the  licence. 

"  What  the  brewer  in  this  case  lost  was 
profit  on  the  supply.  This  it  is  usual  to 
capitalise  at  ten  years' purchase.  It  would 
not,  therefore,  be  unfair  to  assume  that  in 
this  case  Uie  lessees  have  lost  the  enjoyment 
of  a  10  per  cent  on  £603  investment  for 
twenty  years. 

"  If,  now,  I  were  to  accept  the  principle 
of  apportionment  stated  by  Mr.  Seott^  but 
to  correct  its  application  bjr  the  substitution 
of  a  10  per  cent,  rate  of  interest,  as  being 
the  rate  earned  in  this  case,  instead  of  a 
4  per  cent.,  which  is  the  rate  earned  in  an 
ordinary  freehold  property,  I  should  have 
to  apportion  the  amount  by  giving  some- 
thing like  £510  to  the  lessees  and  £93  to 
the  lessors. 

"But  Mr.  Wilson,  one  of  the  witnesses 
for  the  lessees,  in  his  evidence  stated  that 
if  he  had  to  apportion  the  amount  of  £603, 
he  would  do  it  on  an  8  per  cent,  basis,  and 
I  think  this  is  a  reasonable  way  of  looking 
at  it. 

"If  I  am  entitled  to  look  at  the  evidence 
of  the  actual  profit  which  the  lessees  were 
making,  there  is  evidence  that  it  was  over 
£60 ;  but  it  might  be  reasonable  to  assume 
that  over  a  long  course  of  years  it  would 
not  average  more  than  8  per  cent,  on  the 
capital  value  of  £600. 

"  I  am  satisfied  that  however  the  capitali- 
sation calccQation  is  made,  whether  it  be 
on  an  imaginary  or  actual  gross  rack-rental, 
with  a  given  number  of  years'  purchase,  or 
on  an  estimate  based  upon  gross  or  net 
takings,  or  upon  an  estimate  based  upon 
the  profits  of  the  barrelage,  the  brewer  will 
expect  to  get  a  return  of  from  8  per  cent, 
to  10  per  cent,  and  would  not  nominally 
pay  a  price  which  would  not  bring  him  in  a 
return  of  from  8  per  cent,  to  10  per  cent 

"Various  calculations  based  upon  hypo- 
thetical rack-rentals  were  put  in  before  me, 
but  from  their  artificial  character  they 
tended  rather  to  obscure  than  to  elucidate 
the  question. 

"  An  alternative  calculation  was  put  in  by 
Mr.  Hartley  on  behalf  of  the  lessors  based 
upon  a  h^thetical  rack-rental  of  £36  and 
an  apportionment  of  the  4  per  cent  tables. 
The  result  shows  how  fallacious  such  a 
calculation  may  be.  Under  it  the  lessees 
(who  were  in  the  eigoyment  of  over  £60 
profit  a  year  due  to  the  trade  interest  in  the 
licence,  and  were  entitled  to  possession  for 
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twenty  years)  would  have  received  £291 16s., 
and  the  lessors  with  a  reversionary  interest 
hypothetical  and  contingent  in  its  character, 
and  dependent  on  the  will  of  the  lessees, 
would  have  received  £311  0«.  lOd.  The 
result  is  a  sufficiently  destructive  criticism 
of  this  method. 

"  If  the  difference  in  value  as  between  the 
premises  licensed  and  unlicensed  payable  to 
the  corporation  were  calculated  upon  the 
usual  scale  applicable  in  the  case  of  leasehold 
premises,  ancf  to  which  reference  was  made, 
it  would  seem,  according  to  the  calculation 
of  Mr.  Robert  Wylie,  to  be  about  £94  7«.  7d, 
if  the  gross  rack-rental  were  taken  at  £30 
a  year ;  and  it  would,  I  calculate,  amount 
to  about  £126  if  the  gross  rack-rental  were 
taken  at  £36,  which  was  the  valuation  of  Mr. 
Hartley. 

"This  method  of  calculation  fixes  the 
amount  payable  to  the  reversioner  as 
between  the  limits  of  £94  and  £126. 

"The  basis  of  calculation  upon  the  10 

get  cent,  or  8  per  cent,  tables  to  which  I 
ave  previously  referred  fixes  the  amount 
payable  to  the  reversioners  as  between  the 
limits  of  £93  and  £128.  These  two  methods, 
therefore,  perhaps  accidentally,  produce 
about  the  same  result 

"  On  the  whole,  I  think  the  suggestion  of 
Mr.  Wilson  that  the  sum  of  £603  should  be 
apportioned  on  an  8  per  cent  basis  is  the 
most  businesslike  and  the  fairest  solution  of 
the  problem.  It  will,  I  think,  give  to  the 
lessees  less,  rather  than  more,  t£an  is  their 
due,  and  to  the  lessors  more,  rather  than  less, 
than  is  their  due.  But  it  was  suggested  as 
a  basis  by  one  of  the  witnesses  of  the  lessees 
that  there  was  an  expense  of  £15  incurred  in 
altering  the  premises,  which  should  be  dis- 
tributed. 

"Making  the  best  apportionment  I  can, 
I  have  come  to  the  conclusion  that  the 
£603  should  be  divided  as  between  lessors 
and  lessees  as  follows  : 

£l20    to  the  corporation  of  Liver- 
pool, the  lessors. 
£483    to  Messrs.  Peter  Walker  & 
Son,  Limited,  the  lessees. 


"  But  as  out  of  this  £75  has  to  be  paid 
rateably  to  the  tied  tenant  my  final  appor- 
tionment is  as  follows : 

£  75    to  the  tied  tenant 
£105    to  the  corporation  of  Liver- 
pool. 
£423    to  Messrs.  Peter  Walker  & 
Son,  Limited. 
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"The  second  case  is  that  of  24,  Raffles 
Street  This  was  a  full^  licensed  house, 
held  under  a  lease  of  which  forty-six  years 
were  unexpired  and  in  which  there  was  no 
covenant  to  maintain  the  licence.  The  prem- 
ises were  conducted  by  the  lessees  by  means 
of  a  manager,  so  that  there  was  no  tenant 
either  tied  or  free.  The  sum  awarded  must 
represent  the  capitalised  value  of  the  trade 
interest  of  the  lessees  in  the  licence.  For 
the  reasons  ^ven  in  my  judgment  in  rela- 
tion to  8,  Bndgewater  Street,  I  think  the 
sum  of  £1,147  awarded  should  be  appor- 
tioned on  an  actual  calculation  based  u()on 
the  8  per  cent,  interest  tables  ;  regard  bemg 
paid  to  the  fact  that  the  lessees  are  entitled 
to  possession  for  forty-six  jears,  and  that 
the  reversioners'  interest  is  deferred  for 
forty-six  years. 

"This  calculation  can  be  worked  out  and 
agreed  between  the  parties,  and  I  direct  the 
apportionment  to  he  made  in  accordance 
with  the  result  of  that  calculation. 

"  The  parties  having  agreed  that  the 
calculation  works  out  as  follows : 

Peter  Walker  &  Son,  Limited  -  £1,110 
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I   direct   that  the   sum    be    apportioned 
accordingly." 

By  s.  120  of  the  County  Courts  Act,  1888 
(51  &  52  Vict.  c.  43) :  "  If  any  party  in  any 
action  or  matter  snail  be  dissatisfied  with 
the  determination  or  direction  of  the  judge 
in  point  of  law  or  equity,  or  upon  the  admis- 
sion or  rejection  of  any  evidence,  the  party 
aggrieved  by  the  ludgment,  direction,  deci- 
sion or  order  of  the  ludge  may  appeal  from 
the  same  to  the  High  Court,  in  such  manner 
and  subject  to  such  conditions  as  may  be 
for  the  time  being  provided  by  the  rules  of 
the  Supreme  Court  regulating  the  procedure 
on  appeals  from  inferior  courts  to  the  High 
Court    ..." 

By  s.  2  of  the  Licensing  Act,  1904 
(4Edw.7,c.23): 

"(1)  Where  quarter  sessions  refuse  the 
renewal  of  an  existing  on  licence  under  this 
Act,  a  sum  equal  to  the  difference  between 
the  value  of  the  licensed  premises  (calcu- 
lated as  if  the  licence  were  subject  to  the 
same  conditions  of  renewal  as  were  applic- 
able immediately  before  the  passing  of  this 
Act  and  including  in  that  value  the  amount 
of  any  depreciation  of  trade  fixtures  arising 
by  reason  of  the  refusal  to  renew  the  licence! 
and  the  value  which  those  premises  would 
bear  if  they  were  not  licensed  premises, 
shall  be  paid  as  compensation  to  the  persons 
interested  in  the  licensed  premises. 
510 


Tl  J.  P.  014. 

*'(2)  The  amount  to  be  so  paid  shall,  if 
an  amount  is  agreed  upon  by  the  persons 
appearing  to  quarter  sessions  to  be  interested 
in  the  licensed  premises  and  is  approved  by 
Quarter  sessions,  be  that  amount,  and  in 
default  of  such  agreement  and  approval 
shall  be  determined  by  the  Commissioners 
of  Inland  Bevenue  in  the  same  manner  and 
subject  to  the  like  appeal  to  the  High  Court 
as  on  the  valuation  of  an  estate  for  the  pur- 
pose of  estate  duty^  and  in  any  event  the 
amount  shall  be  divided  amongst  the  per- 
sons interested  in  the  licensed  premises 
(including  the  holder  of  the  licence)  in  such 
shares  as  may  be  determined  by  quarter 
sessions : 

"  Provided  that  in  the  case  of  the  licence- 
holder  regard  shall  be  had  not  only  to  his 
legal  interest  in  the  premises  or  trade  fixtures 
but  also  to  his  conduct  and  to  the  length  of 
time  during  which  he  has  been  the  Holder 
of  the  licence,  and  the  holder  of  a  licence,  if 
a  tenant,  shall  (notwithstanding  any  aj^ree- 
ment  to  the  contrary)  in  no  case  receive  a 
less  amount  than  he  would  be  entitled  to 
as  tenant  from  year  to  year  of  the  licensed 
premises. 

"  3.  If  on  the  division  of  the  amount  to 
be  paid  as  compensation  any  question  arises 
which  quarter  sessions  consider  can  be  more 
conveniently  determined  by  the  county 
court,  they  may  refer  that  question  to  the 
county  court  in  accordance  with  rules  of 
court  to  be  made  for  the  purpose." 

Sir  Bobert  Finlay,  K.C.  (Ledie  Smith 
with  him),  for  the  corporation — the  rever- 
sioner in  both  cases.— An  appeal  lies  to  the 
High  Court  from  the  decision  of  the 
county  court  judge  on  a  point  of  law  on  a 
reference  to  him  under  s.  2  (3)  of  the  Licen- 
sing Act,  1904.  See  s.  120  of  the  County 
Courts  Act,  1888.  The  learned  county  court 
judge  was  wrong  in  point  of  law  in  his  divi- 
sion of  these  two  sums.  He  has  taken  cog- 
nizance of  the  fact  that  the  lessees  are 
brewers,  and  of  their  profits,  and  he  has 
given  tne  lessees  a  larger  portion  of  the 
compensation  than  that  to  which  th^  would 
be  entitled,  if  they  were  not  brewers.  I 
submit  that  the  compensation  must  be  the 
same  to  the  lessees  whether  they  are  or 
are  not  brewers.  The  county  court  judge 
improperly  admitted  evidence  to  show  what 
the  lessees'  profits,  in  fact,  were.  And  it 
was  on  that  evidence  that  the  county  court 
judge  fixed  an  8  per  cent,  table  for  the  appor- 
tionment By  B.  2  (1)  of  the  Act  the  com* 
pensation  has  been  fixed  as  a  sum  equal  to 
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the  difference  between  the  value   of   the 
licensed  premises  and  the  valae  which  those 

E remises  would  bear  if  they  were  not 
censed.  The  question,  therefore,  is  solelv : 
What  is  the  value  of  the  premises  ?  The 
fact  that  the  lessee  happens  to  be  a  brewer 
and  happens  to  make  certain  profits  from 
the  tiea  house  can  make  no  difference. 
The  profits  of  the  brewers  depend  upon  the 
way  m  which  thev  conduct  their  business. 
A  beerhouse  might  be  of  great  value  and 
yet  the  brewers  might  make  no  profits  at 
all.  The  learned  county  court  jud^e  has 
not  taken  into  consideration  that  if  the 
licence  continued  (and  he  assumed  it  would 
continue  for  the  purposes  of  his  apportion- 
ment) the  reversioners  might  also  acquire- 
directly  or  indirectly — brewers'  profits  on  a 
tied  house  when  they  succeeded  to  the 
reversion.  [The  case  of  In  re  Ashhy's  Gob- 
ham  Brewery  Co.,  Limited  (1906),  70  J.  P. 
372  ;  [1906]  2  K.  R  764,  and  the  memoran- 
dum of  the  Inland  Revenue  Commissioners 
as  to  compensation,  dated  December  6th, 
1905,  were  referred  to.] 

Cripps,  K.C.  (F,  E.  Smith  with  him),  for 
the  lessees. — ^No  appeal  lies  from  the  deci- 
sion of  the  county  court  judge  on  this  point ; 
for  if  the  division  had  been  made  bv  quarter 
sessions,  no  appeal  would  have  lain  from 
their  decision.  Quarter  sessions  might  state 
a  case  for  the  opmion  of  the  High  Court  on 
a  ^int  of  law ;  but  no  appeal  lies  from 
their  decision  as  of  ri^^ht.  Therefore  no 
appeal  lies  from  the  decision  of  the  county 
court  judge,  where  the  division  of  the 
amount  of  compensation  is  referred  to  him 
under  s.  2  (3)  of  the  Licensing  Act,  1904. 
If  an  appeal  does  lie,  it  only  lies  on  a  point 
of  law,  and  the  learned  county  court  judge 
here  has  only  decided  a  question  of  fact. 
The  contractual  relations  between  the 
lessors  and  lessees  must  affect  their  respec- 
tive interests  in  this  sum.  The  facts  that 
this  house  was  a  tied  house  and  of  the 
brewers'  profits  therefrom  were  considered  by 
the  Inland  Revenue  Commissioners  in  fixing 
the  amount  of  compensation,  and  the  same 
considerations  must  apply  in  the  division  of 
the  sum  between  these  two  parties.  There 
13  no  rule  that  4  per  cent  is  the  proper  rate 
of  interest.  It  may  bejbhat  the  8  per  cent, 
taken  by  the  countv  court  judge  is  not  the 
proper  rate.  But  that  is  a  matter  of  fact 
lor  the  county  court  judge  to  decide.  The 
county  court  iudge  was  entitled  to  take 
into  account  the  nature  of  the  interest  of 
the  lessees  and  the  vicissitudes  to  which  it 
was  subject. 
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Phillimore,  J.— The  first  point  to  deter- 
mine in  this  matter  is  whether  there  is  an 
appeal  at  all ;  that  is  to  say,  whether  there 
is  any  right  of  appeal  from  the  county  court, 
sitting  in  this  matter,  to  the  High  Court 
The  nest  matter  to  determine  is  whether 
the  gravamen  of  the  appeal  is  law  or  fact 
The  third  matter  to  determine,  if  the  case 
^s  so  far,  is  whether  the  county  court 
judge  was  right  or  wrong  in  his  decision  on 
the  point  of  law.  Now,  we  are  of  opinion 
that  there  is  an  appeal  to  this  court  from 
the  county  court  For  myself,  I  may  put 
the  matter  in  a  very  short  compass.  This 
division  of  compensation  which  has  been 
assessed  by  the  Inland  Revenue  Com- 
missioners upon  the  taking  away  of  a  licence 
of  a  publicbouse,  may  be  undertaken  by 
"quarter  sessions"  ;  but  it  may  be  referred 
by  "  quarter  sessions  "  to  the  county  court. 
In  this  case  "  quarter  sessions  "  has  referred 
it  to  the  countv  coui't  Now,  first  of  all, 
how  do  the  analogies  point  ?  If  the  matter 
had  remained  with  "  quarter  sessions,"  there 
is  no  appeal  in  the  proper  sense  of  the 
word,  but  the  court  of  quarter  sessions  may 
state  a  case  under  their  ordinary  jurisdic- 
tion, and  it  has  not  been  disputed  tnat  they 
mi^ht  state  a  case  in  this  matter  for  the 
opinion  of  the  High  Court  Therefore,  in 
that  way  they  would  be  bound  by  the 
opinion  of  the  High  Court  when  they  had 
stated  that  case,  and  in  that  way,  and  sub- 
ject to  those  conditions,  it  would  be  an 
opinion  of  the  High  Court — a  qvad  deci- 
sion—which would  have  all  the  effect  of  a 
real  decision.  Still,  thev  cannot  be  com- 
pelled to  state  a  case,  but,  when  it  is  a 
question  of  law,  it  is  agreed  that  the  court 
of  quarter  sessions  ought  to  state  a  case, 
and,  therefore,  if  there  were  a  question  of  law, 
and  if  this  matter  had  been  before  the  court 
of  quarter  sessions,  presumably  it  would  have 
reached  this  court.  Thatis  the  analogy.  Now, 
what  was  intended  when  the  matter  went 
to  the  county  court?  From  the  county 
court  in  its  ordinary  jurisdiction  and  its 
usual  statutory  jurisdiction—if  there  is  no 
express  provision  to  the  contrary,  as  in  the 
Employers'  Liability  Act,  1880,  and  in  other 
statutes— there  is  an  appeal  to  the  High 
Court  When  the  legislature  said  the 
court  of  quarter  sessions  might  remit  this 
matter  to  be  dealt  with  by  the  county  court 
— in  which  case,  according  to  the  rules  of 
court  made  for  that  purpose,  it  is  started 
by  petition  to  the  county  court— did  they 
mean  the  county  court  judge  was  to  decide, 
without  api>eal,  or  did  they  mean  that  the 
ordinary  incidence  of  the  county  court  appeal 
2  Q  4  511 


THE  JUSTICE   OF  THE  PEACE. 


Liverpool    Corporation    v.    Peter 
Walker  and  Son,  Limited. 

was  to  apply?  They  could  very  easily 
have  said  that  he  should  decide  the  ques- 
tion  without  appeal.  Language  of  that 
kind  with  re^rd  to  these  tribunals  is  not 
at  all  unfamiliar  in  modern  Acts  of  Parlia- 
ment ;  but  they  have  said  nothing  of  the 
kind.  Why  does  the  matter  go  to  the 
county  court  instead  of  to  Quarter  sessions? 
I  am  not  sure,  but  probaoly  because  the 
court  of  quarter  sessions  sits  only  for  a  few 
days,  and,  after  all,  it  is  an  unpaid  jurisdic- 
tion ;  and  if  this  matter  was  going  to  be  a 
matter  to  lead  to  considerable  trouble,  pos- 
sibly lengthy  investigation,  and  possibly 
lengthy  documents,  matters  which  the 
court  of  quarter  sessions  do  not  deal  with, 
it  would  be  better  that  it  should  go  as  an 
ordinary  matter  of  dispute  between  two 
parties  to  one  of  the  ordinary  civil  courts 
of  the  country.  But,  whatever  the  reason 
may  be,  I  can  see  no  reason  why  the  legis- 
lature should  have  intended  that  this  ques- 
tion should  go  to  the  county  court  to  be 
decided  without  appeal.  And  there  beins 
no  provision  in  the  Act  of  Parliament,  and 
no  provision  in  the  rules,  which  expresses 
or  implies  the  intention  of  the  legislature 
that  there  should  be  no  appeal,  I  see  no 
reason  why  the  ordinary  appeal  under 
8.  120  should  not  lie.  If  that  be  so.  the 
first  matter  is  determined  in  favour  oi  the 
appellants.  Now,  the  other  two  matters 
had  better  be  dealt  with  together.  If  this 
is  a  question  of  fact,  there  is  no  appeal ;  if 
it  is  a  question  of  law,  there  is  an  appeal. 
We  are  dealing  here  with  a  sum  of  £603, 
which  has  been  assessed  by  the  Inland 
Revenue  Commissioners  by  way  of  com- 
pensation for  all  the  interests  of  all  the 
garties  in  a  house  at  No.  8,  Brideewater 
treet,  Liverpool,  the  licence  of  which  has 
been  refused  under  s.  2  (1)  of  the  Licensins 
Act,  1904.  How  that  has  been  ascertained 
we  do  not  know,  but  we  must  presume  it 
has  been  ascertained  according  to  law,  and 
according  to  the  principles  laid  down  by 
Kennedy,  J.,  in  the  case  of  In  re  Ashby$ 
Cobham  Brewery  Company^  supra.  No 
doubt  in  the  assessment  the  hypothetical 
rent  of  the  licensed  property  was  taken  as 
being  greater  than  it  otherwise  would  have 
been  on  the  ground  that  the  brewer  would 
give  a  higher  rent  than  anyone  else  for  the 
opportunity  of  having  an  emporium  for 
sellinff  his  own  liquors  by  a  process  which 
is  weU  known  as  a  tied  covenant  When 
this  sum  has  been  divided,  it  must  be 
divided  between  the  licensee— the  imme- 
diate leaseholder— the  superior  leaseholder 
and  the  freeholder.  The  claim  of  the 
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licensee  might  give  rise  to  some  difficult 
considerations.  Fortunately  no  question  as 
to  him  arises  in  this  case.  As  between  the 
leaseholder  and  the  freeholder,  the  money 
which  remains  must  be  divided  according 
to  the  contractual  relations  between  the 
parties.  If  there  is  nothing  in  the  lease  or 
m  the  character  of  the  property  demised 
which  will  lead  to  the  value  of  the  property 
being  lessened  when  the  reversion  accrues, 
if  there  is  nothing  to  waste  the  property, 
the  division  will  be  according  to  the  extent 
and  duration  of  the  respective  interests.  I 
say  "  extent,"  because  if  there  is  an  annual 
rent  the  reversioner  has  a  present  inte- 
rest. Here  the  rent  is  a  peppercorn  rent 
only,  and  the  case  is  the  more  simple. 
The  leaseholder  has  possession  for  twenty 
years  absolutely  without  rent,  and  then  the 
reversioner  comes  in.  If,  on  the  other 
hand,  the  nature  of  the  lease  is  such  that 
the  leaseholder  during  his  tenure  will  or 
may  consume  or  waste  some  of  the  pro- 
perty, so  that  the  reversion,  when  it  comes 
m,  wul  not  be  so  valuable  as  it  is  now,  the 
reversioner  will  have  a  smaller  share,  and, 
therefore,  as  the  total  has  to  be  divided,  it 
is  certain  the  leaseholder  will  get  a  larger 
share.  It  has  been  suggested,  in  the  course 
of  the  conduct  of  this  case  before  the  county 
court  judge,  that  there  were  matters  here 
which  m^e  the  security  somewhat  of  a 
wasting  nature  ;  but  I  do  not  find  that  the 
county  court  judge  has  based  his  decision 
upon  that  view,  and,  in  fact,  the  evidence 
and  argument  in  support  of  tnat  contention 
are  both  rather  shaaowy.  All  licensed  pro- 
perty is  exposed  to  risks.  According  to  the 
case  of  Sharp  v.  Wakefield  (1891),  55  J.  P. 
197 ;  [1891]  A.  C.  173,  there  mi^  be  instances 
in  which  renewals  may  be  refosed  notwith- 
standing the  fact  that  the  business  on  the 
premises  has  been  well  carried  on.  In  this 
case  the  licence  was  that  of  an  anle-1809 
beerhouse,  and  as  to  that  the  case  of  Sharpy. 
Wakejidd,  supra^  does  not  apply.  Even 
for  a  beerhouse  in  existence  before  1809, 
there  are  sdways  conditions  in  the  way  in 
which  the  house  is  to  be  carried  on,  the 
breach  of  which  may  lead  to  a  forfeiture  of 
the  licence  ;  but  there  is  no  reason  why  that 
breach  should  occur,  or  be  expected  to 
occur,  more  or  less  i^  the  course  of  the  next 
twenty  years,  or  at  any  time  afterwards. 
One  suggestion  made  by  the  leaseholders, 
who  in  this  case  were  brewers,  before  the 
county  court  judge,  was  that  Uie  premises 
were  in  such  a  condition,  or  getting  into 
such  a  condition,  that  it  was  not  likely 
that  a  renewal  would   be   granted  ioiies 
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quoties  as  long  as,  or  at  anv  rate  longer 
than  twentv  years.  Why  at  that  particular 
moment  the  licensing  authority  should 
interpose  in  the  twentieth  year  rather  than 
the  nineteenth,  or  the  eignteenth,  or  the 
twenty-first,  counsel  did  not  explain.  I 
understand,  from  the  evidence,  that  though 
there  is  no  covenant  here  by  the  leaseholder 
to  keep  the  licence  in  force,  there  is  a  cove- 
nant to  repair  the  premises,  and,  therefore, 
there  is  no  reason  to  suppose  that  the  point 
which  can  be  taken  under  the  Act  of  1869. 
that  there  is  a  structural  defect,  would 
arise  when  the  reversion  came  in ;  at  any 
rate,  it  does  not  lie  in  the  mouth  of  the 
leaseholders  to  suggest  that,  because  it  is 
their  dul^  to  keep  the  structure  in  full 
repair.  Therefore,  this  is  not  one  of  those 
cases  in  which — as  I  have  said — the  secu- 
rity may  be  something  of  a  wasting  nature, 
and  in  which,  therefore,  the  interest  of  the 
leaseholder  will  be  greater  than  his  mere 
proportion  of  years  tenure  would  point  to, 
when  the  reversioner  must  get  less  and  the 
lessee  get  more.  I  can  conceive  a  case 
where  a  leaseholder  is  himself,  perhaps, 
the  contractor  of  some  great  works,  some 
dock  or  a  Manchester  Ship  Canal,  who, 
knowing  that  the  works  would  take  three 
years,  took  a  lease  of  a  house  for  three 
years.  He  would  be  able  to  show,  when 
the  division  came  about,  that  the  assess- 
ment must  have  been  partly  based  on  the 
enormous  profits  which  would  be  made 
during  those  three  years,  and  that,  there- 
fore, he  was  entitled  to  a  larger  share  than 
he  would  otherwise  expect  in  the  total  sum 
found.  Sometimes  one  would  work  it  out 
from  the  point  of  view  where  the  reversioner 
gets  less ;  but  the  case  is  more  simple  where 
one  looks  at  it  from  the  point  of  view  that 
the  leaseholder  ought  to  get  more.  In  this 
particular  case  those  considerations  prob- 
ably did  not,  I  think,  weigh  with  the  county 
court  judge.  Thereiore  we  have  got,  in  my 
opinion,  a  simple  case.  There  is  a  certain 
sum  of  £603  in  some  public  bank,  or  in  the 
hands  of  a  Government  authority.  It 
might,'  conceivably  by  agreement  between 
the  parties,  be  left  in  the  hands  of  some 
trustee,  ana  bring  in  interest  to  the  lease- 
holder during  twenty  years  and  come  to  the 
reversioner  afterwards.  But  here  the  law 
does  not  contemplate  that.  It  contemplates 
an  immediate  division  according  to  the 
present  respective  rights  of  l^e  parties. 
That  sum  then,  bein^  immediately  divisible, 
must  be,  in  my  opinion,  divided  in  such 
proportions  as  will  give  the  leaseholders 
the  present  value  of  an  annuity  for  twenty 
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years  and  give  the  reversioner  the  present 
value  of  a  deferred  capital,  the  interest  on 
which  shall  produce  tnat  annuity — a  sum 
which,  to  an  actuary,  there  is  no  difficulty 
in  arriving  at,  when  you  have  once  got  the 
necessarv  factor,  the  rate  of  interest  on 
which  the  aimuity  and  the  present  value 
thereof  is  to  be  calculated.  But  at  what 
rate  is  it  to  be  calculated  1  The  answer  is, 
at  that  rate  which  is  the  usual  rate  in  this 
country  for  money  foreborne  when  the 
security  is  ample,  and  no  part  of  the  secu- 
rity is  required  for  insurance  against  risk. 
As  the  appellants  are  content  that  it 
shall  be  calculated  at  as  high  a  rate  as 
4  per  cent,  it  is  not  necessary  to  consider 
whether  in  this  case  it  should  be  3  per 
cent.,  or  something  between  3  and  4  per 
cent.  That,  in  my  opinion,  is  the  true  mode 
of  calculation,  and,  according  to  that  mode 
of  calculation,  the  contention  of  the  present 
appellants  before  the  county  court  judge 
was  rightj  and  they  ought  to  have  the  sum 
divided  in  the  way  in  which  they  ask. 
Now,  the  county  court  judge  has  arrived  at 
a  different  figure,  a  verv  different  figure. 
It  is  said,  and  I  think  probably  rightly  said, 
that  what  he  has  done  has  been  to  take 
the  rate  of  interest  at  8  per  cent.  Why  he 
has  so  taken  it  is,  to  my  mind,  after 
hearing  all  the  arguments  in  this  case, 
extremely  difficult  to  say.  One  view  is  that 
he  thought  that  the  normal  profit  of  a 
brewer — not  this  particular  brewer — letting  a 
tied  hoase  would  probably  be  10  per  cent.  If 
he  so  thought— and  this  was  a  material  matter 
for  him— he  was  probably  not  far  astray  in 
following  the  view  of  Kennedy,  J.,  in 
AMy^s  Casey  supra.  Then,  as  the  corpora- 
tion contended  for  something  more  favour- 
able to  them  on  that  view,  he  thought  he 
was,  on  the  whole,  making  a  considerable 
concession  to  the  corporation  by  stating 
that,  at  any  rate,  8  per  cent,  profit  was  a 
fair  estimate,  or  one  that  the  corporation 
could  not  complain  of;  and  as,  be  it 
remembered,  10  per  cent.,  in  his  view  of 
looking  at  the  matter,  would  have  left 
uncommonly  little  to  the  reversioner,  pos- 
sibly he  was  a  little  frightened  by  that  con- 
clusion, and  so  he  came  to  his  basis  of 
8  per  cent.  That  is  one  view  of  the  matter. 
The  other  view  of  the  matter,  which  is 
based  on  some  portion  of  his  language,  is 
that  he  was  guided  by  the  evidence  of 
Mr.  Wilson.  Now,  he  certainly  takes  Mr. 
Wilson  as  meaning  that  the  rate  should  be 
calculated  at  8  per  cent. ;  whether  Mr. 
Wilson  did  mean  that,  I  am  sure  I  do 
not  know.     The  learned  judge  heard  his 
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evidence,  he  has  taken  a  great  deal  of  pains 
about  the  case,  and  I  daresay  he  is  rignt  in 
thinking  that  Mr.  Wilson  did  mean  it.  But 
after  hearingall  that  Mr.  Cripj>s  can  tell  us 
about  Mr.  Wilson's  evidence,  it  is  putting 
a  very  unnatural  construction  upon  the 
language  that  has  been  taken  down,  either 
by  the  shorthand  writer  or  by  the  county 
court  judge.  There  was,  not  unnaturally, 
very  great  reluctance  on  the  part  of  Mr. 
Vnpps  to  refer  to  Mr.  Wilson's  evidence  at 
all,  and  it  was  only  after  some  little  pres- 
sure from  the  court  that  he  read  cither  Mr. 
Wilson's  evidence,  or  some  portions  of  the 
evidence  of  Mr.  Wylie,  who  was  another 
witness  for  the  leaseholder.  But  there  it 
is,  and  the  county  court  judge  thought  that 
Mr.  Wilson  meant  that.  He  said  in  his 
judgment :  "  But  Mr.  Wilson,  one  of  the 
witnesses  for  the  lessees,  in  his  evidence 
said  that  if  he  had  to  apportion  the 
amount  of  £603  he  would  do  it  on  an 
8  per  cent,  basis,  and  I  think  this  is 
a  reasonable  way  of  looking  at  it" 
Then  the  learned  county  court  judge  took 
two  views— one,  that  of  capitalising  at,  1 
think,  4  per  cent.,  but  I  really  am  not  cer- 
tain of  the  figure,  the  10  per  cent,  profit, 
and  the  other,  that  of  dividing  this  £603  on 
an  8  per  cent,  table,  and  he  found  with 
some  satisfaction  that  there  was  an  acci- 
dental propinquity  of  coincidence,  and 
accordingly  he  accepted  the  evidence  as  he 
did.  Now,  when  you  look  at  Mr.  Wilson's 
evidence,  it  is  clear,  to  my  mind,  that  he 
came  to  support  the  claim  of  the  leaseholder 
by  reducing  the  claim  of  the  corporation. 
What  was  in  his  mind,  and  I  think  also  in 
Mr.  Wylie's  mind,  was,  "  Whatever  you  can 
take  away  from  the  corporation,  the  rever- 
sioners, is  so  much  in  the  pockets  of  the 
leaseholders."  I  think  it  is  very  likely  that 
some  such  consideration  would  applv  when 
you  are  dealing  with  the  lessee,  who  is  a 
licensed  holder,  and  you  would  be  able,  very 
likely  in  a  case  such  as  that,  to  reason  with 
the  court  of  distribution,  by  saying,  "Well 
irou  know  the  utmost  value  of  tne  land- 
lord here  is  so  much,  and  therefore  the 
assessment  court  must  have  meant  to  give 
compensation  to  the  licensee" ;  but  when  you 
are  dealing,  not  with  the  licensee,  but  with 
the  people  who  have  a  term  of  years  in  that 
property,  such  as  the  leaseholders,  you  can- 
not reason  in  that  way.  If  the  scale  is  such 
as  to  give  a  great  proportion  of  the  amount 
to  the  leaseholder,  or  if  the  proportion  which 
the  valuer  will  give  to  the  reversioner  is 
based  upon  a  lump  sum  for  the  whole 
interest,  which  is  greatly  smaller  than  the 
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sum  awarded,  that  is  not  right  Mr.  Wilson 
started  by  putting  the  figure  at  £400. 
Perhaps  vou  ought  to  add  to  that  the  inte- 
rest of  the  licensee,  which  is  another  £75. 
The  utmost  value  he  gave  of  the  whole  was 
either  £400  or  £475.  But,  in  fact,  £603  is 
the  figure,  and  therefore  those  figures  must 
be  wrong.  From  that  calculation  of  £400 
he  arrived  at  £104  for  the  freeholder.  Then 
he  was  a  little  pressed  by  the  counsel  for 
the  corporation,  the  reversioners,  who 
pointed  out  that  he  started  by  assuming 
that  the  total  sum  to  be  divided  wba  less 
than  it  in  fact  was,  and  then  he  was  asked 
what  he  would  do.  I  am  not  sure— I  do 
not  say  it  is  certain— it  is  not  any  reason  in 
my  judgment^  but  I  am  inclined  to  think 
he  said,  "  Oh  !  well ;  if  you  have  to  deal 
with  such  a  prize  as  £603  for  this  interest 
in  this  publichouse,  you  have  to  deal  with 
it  somewhat  in  the  way  in  which  the 
Chancery  Division  and  the  Court  of  Appeal 
and  the  House  of  Lords  dealt  with  the 
enormous  amount  of  compensation  which 
the  Bridgewater  Canal  Company  got  from 
the  Manchester  Ship  Canal  Company^  It 
is  a  prize,  and  must  be  dealt  with  on  the 
same  footing  as  a  prize,  and  looking  at  it 
from  the  point  of  view  of  the  leaseholder — 
and  I  have  come  here  to  value  the  lease- 
holder's interest — I  should  expect,  as  lease- 
holder, to  get  so  much  out  of  it."  Then  came 
that  pnrase  which  has  been  so  very  much 
discussed  at  the  bar :  "  What  doyou  reaUy 
mean  the  reversioner  to  get  ? "  Whether  he 
was  speaking  of  the  freeholder,  as  I  Uiink 
he  was,  and  not  the  leaseholder,  the  phrase 
is  something  like  this :  "  My  money  back 
and  8  per  cent  interest."  Mr.  Cripps  says 
that  means,  '*I  should  want  £603  as  my 
capital  back,  but  I  should  be  content  to 
take  the  present  value  of  it  on  the  8  per 
cent  table."  He  may  have  meant  that ;  he 
may  have  meant  something  different ;  but 
if  he  did  mean  that,  it  is  thorou£[hly  unsound 
and  cannot  support  this  decision.  Then 
you  come  to  the  evidence  of  Mr.  Wylie.  I 
only  quote  that  for  one  proposition. .  It  is 
apparently  clear  for  all  ordinary  purposes 
ot  calculation  that  the  present  value  of  a 
sum  of  money  well  secured  is  rightly  taken 
on  the  4  per  cent  tables.  To  that  extent 
we  confirm  the  contention  on  behalf  of  the 
reversioner.  Then  it  is  said  on  behalf  of 
the  leaseholder  that  the  profits  are  8  per 
cent.,  and,  therefore,  it  is  an  uncertain 
security  and  the  reversion  must  be  csJ- 
culated  upon  the  8  per  cent  table.  It  is 
possible  that  the  profits  are  8  per  cent,  or 
it  is  likely  that  they  may  be  10  or  11.    But 


MAGISTERIAL   CASES. 


Liverpool    Corporation    v.    Peter 
Walker  and  Son,  Limited. 

they  are  8  per  cent,  or  11  per  cent,  because 
everybody  during  these  twenty  years,  the 
leaseholder  and  the  reversioner,  when  his 
term  comes,  will  be  in  a  state  of  uncertainty 
year  by  year,  and  even  month  by  month,  as 
to  whether  they  will  make  8  per  cent,  or 
not.  They  may  be  lucky  enough  to.  In 
that  case,  they  will  have  made  a  very  suc- 
cessful venture ;  but  the  good  fortune  of 
the  leaseholder,  who,  having  had  it  taken 
into  account  by  the  assessing  authority  that 
while  he  has  a  success  he  is  making  8  per 
cent.,  is  then  entitled  to  capitalise,  as  a^inst 
the  reversioner,  the  sum  of  money  which  he 
gets  on  that  footing  when  it  is  certain,  is  an 
amount  of  good  fortune  which  in  this  world 
of  misfortune  does  not  often  happen  to  any- 
body. That  is  the  contention  which  is  put 
forward  on  behalf  of  the  leaseholder.  I 
have  endeavoured  to  discuss  to  that  extent, 
and  out  of  deference  to  the  county  court 
judge,  the  contentions  and  evidence  before 
nim  and  the  reasons  of  his  judgment  j  but 
it  comes  back  in  my  very  humble  opinion 
to  the  very  simple  Question :  Here  is  a 
certain  sum  of  £603  which  is  to  be  divided 
between  two  persons,  one  of  whom  had  an 
interest  in  the  property  which  would  produce 
a  sum  for  twenty  years,  and  the  other  of 
whom  had  the  interest  to  have  that  pro- 
perty undiminished,  delivered  to  him  for 
eivjoyment  in  all  perpetuity  at  the  end  of 
twenty  years^  and  the  division  between  those 
two  people.  It  seeniB  to  me,  should  be  made 
upon  one  of  the  ordinary  tables  of  interest 
for  money  foreborne  when  there  is  no  risk. 
Therefore  I  am  of  opinion  that  this  appeal 
Ahould  be  allowed  with  costs,  and  that  the 
sum  which  the  reversioners,  the  Liverpool 
(Corporation,  claim  as  their  share  of  this 
money  is  rightly  claimed.  In  my  opinion, 
althou£[h  my  learned  brother  may  think 
other^'ise,  and  he  will  consider  it,  there  is 
nothing  to  send  back.  Therefore,  the  sum 
must  be  allowed,  and  that  sum  awarded 
with  costs.  In  the  other  case,  which  depends 
upon  the  same  principles,  the  same  result 
will  follow. 

Walton,  J.— I  agree.  In  estimating  the 
value  of  these  premises,  or  rather  in  esti- 
mating under  the  Act  the  difference  between 
their  value  as  licensed  premises  and  un- 
licensed, the  Commissioners  of  Inland 
Revenue  had^  in  fixing  the  value  of  the 
premises  as  licensed  premises,  to  take  into 
account,  amongst  other  things,  the  profits 
which  were  made  by  the  lessees  as  brewers 
on  the  sale  of  beer,  sold  by  them  or  for  them 
on  the  premises.      Having  regard  to  the 
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business  carried  on  in  the  premises,  it  may 
be  that  their  rental  value  should  be  taken 
as  an  amount  representing  8  per  cent,  on 
the  capital  value  of  the  propertv.  It 
may  be  that  the  aggregate  value  of 
£603  was  arrived  at  by  the  commis- 
sioners on  the  basis  of  an  amount  of 
about  £48  a  year  at  12^  years'  purchase. 
There  is  nothing  before  us,  and  there  was 
nothing  before  the  learned  county  court 
judge,  to  show  what  figures  the  commis- 
sioners adopted.  The  amount  at  which 
they  arrived  was,  as  I  have  stated,  £603. 
This  sum  of  £603  had  to  be  divided  between 
the  lessors  and  the  lessees.  In  making  such 
division,  obviously  the  rights  of  each  party 
under  the  lease  must  be  taken  into  account 
In  this  case  there  was  no  rent  payable  under 
the  lease.  The  unexpired  portion  of  the 
term  was  about  twenty  years.  It  is  said  that 
the  lessees  were  not  bound  to  keep  up  the 
licence ;  but  the  county  court  ludge  has,  I 
think,  proi)erly  decided  that  this  is  not  a 
matter  which  affected  the  rights  of  the 
parties  in  the  division  of  the  £603.  I  may 
refer  to  what  he  said  with  regard  to  that. 
It  is  on  the  first  or  second  pages  of  his 
judgment.  He  said,  "  Mr.  F.  S.  Smithy  for 
the  lessees,  contended  that  this  method  was 
inapplicable  to  the  division  of  a  capital  sum 
paid  m  respect  of  the  extinction  of  a  licence, 
and  that  I  was  entitled  to  take  into  account 
the  nature  of  the  interest,  the  vicissitudes 
to  which  it  was  subject,  the  age  and  charac- 
ter of  the  house,  and  the  fact  that  the 
lessees  were  under  no  obligation  under  their 
lease  to  maintain  the  licence  or  to  sur- 
render the  premises  with  a  licence."  Then 
dealine  with  it  a  little  lower  down,  the 
learnea  county  court  judge  says,  "  I  think, 
however,  in  the  absence  of  any  evidence  to 
the  contrary,  that  I  must  infer  that  the 
Inland  Revenue  Commissioners  acted  upon 
the  assumption  that,  but  for  extinction,  the 
licence  would  have  continued,  and  that 
they  took  into  account  all  matters  which 
affected  the  value  of  the  property  as  licensed 

Property."  Therefore,  tnat  matter  may  be 
ismissed  from  further  consideration.  No 
other  point,  so  far  as  I  know,  arising  upon 
the  terms  of  the  lease,  was  relied  upon 
before  the  learned  county  court  judge,  or 
has  been  relied  upon  before  us,  as  affecting 
the  rights  of  the  parties  in  respect  of  this 
sum  of  £603.  Now,  this  being  so,  it  seems 
to  me  that  the  learned  county  court  judge 
has  thought  that  because  the  sum  of  £603 
was  arrived  at  upon  a  consideration,  amongst 
other  thines,  of  the  profits  made  by  tne 
lessees  as  brewers  by  the  sale  of  beer  on 
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the  premises,  such  profit,  or  the  rate  of  such 
pront,  must  be  taken  into  account  in  de- 
cidinff  the  proportions  in  which  the  lessees 
and  the  lessors  were  entitled  to  divide  the 
£603.  I  am  satisfied  that  the  county  court 
judge  did,  in  arriving  at  this  decision,  act 
on  this  principle,  and  in  my  judgment  it  is 
a  wrong  principle.  I  do  not  think  the  profit 
made  by  the  brewers  was  material  or  rele- 
vant in  inquiring  into  the  question  of  the 
division  of  the  sum  of  £603.  It  seems  to 
me  that  the  learned  county  court  judge  has 
gone  wron^  on  a  matter  of  law,  and  upon 
that  I  think  there  is  a  right  of  appeal. 
Therefore,  with  all  respect  to  the  county 
court  judge,  I  think  his  decision  must  be 
reversed. 

Sir  Bobert  Finlay,  K.C.— With  regard  to 
the  Raffles  Street  licence  there  is  no  com- 
pensation to  the  tenant.  Out  of  the  £1,147 
the  lessees  will  set  £951  and  the  lessors 
£196.  In  the  other  case,  after  deducting 
£75  rateably  from  each,  the  lessees  will  get 
£287  4s.  and  the  lessors  £240  16«. 

Appeal  allowed. 

Solicitors  for  the  reversioners:  Venn  & 
Co.,  for  the  Town  Clerk,  Liverpool. 

^licitors  for  the  leaseholders  :  Berry  & 
Co.,  Liverpool. 


71  J.  P.  689. 

was  regular^  hut  the  loading  of  coal 
into  ships  toas  irrequiar^  and  the  pur- 
pose/or which  the  lines  in  question  were 
used  was  the  relief  of  the  main  running 
lines  by  providing  lines  on  which  coal 
toaggons  going  down  to^  or  coming  back 
from^  the  sea  eorUd  pass  one  another  so 
as  to  proceed  in  the  order  in  which  iheif 
were  required^  and  lines  on  which  coal 
uHigqons  could,  if  necessary,  toait  until 
a  ship  was  ready  to  receive  them, 
Eighty-five  per  cent,  of  the  railway 
company's  total  gross  receipts  in  tne 
partsh  were  earned  by  wagaons  which 
traversed  one  or  mare  of  the  lines  in 
question. 

The  arbitrator  found  cu  a  fact  that  the  lines 
in  question  were  directly  prodttetive  of 
profit,  and  held  that  they  must  be 
assessed  with  reference  to  the  profits 
made  thereon  within  the  parish,  tuljeet 
to  a  deduction  for  the  part  of  the  twstem 
(wherever  situated)  which  was  only  in* 
directly  productive  of  profit. 

Held,  that  the  question  as  to  what  was  the 
primary  use  of  the  lines  was  one  of 
fact  for  the  arbitrator,  and  that  hxs 
decision  upon  ihefa>cts  as  found  by  him 
toas  right. 

Decision  of  BiOHAM,  J.  {reported  70  J.  P. 
534),  affirmed. 
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October  18,  21,  1907. 

(Before  Alveestone,  L.C.J.,  Buckley  and 
Kennedy,  L.JJ.) 

In  re  An  Abbitration  between  the 
Taff  Vale  Kailway  Company  and 
Cabdiff.  Union  Assessment  Com- 
mittee. 

Poor  rate  —  Assessment— Railway— Dupli- 
cated lines— Whether  directly  produc- 
tive or  indirectly  productive. 

A  number  of  lines  of  rails  v>ere  used  for  the 
purpose  of  traffic  between  collieries  and 
the  sea.  The  output,  of  the  collieries 
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Appeal  by  the  assessment  committee  from 
the  judgment  of  Bigham,  J.(reported70  J.P. 
534),  upon  the  following  case  stated : 

(As  the  appeal  to  quarter  sessions  was  by 
the  railwa$[  company,  they  are  referred  to 
in  the  special  case  as  *'the  appellants,"  and 
the  assessment  committee  are  referred  to 
as  "  the  respondents.") 

The  appellants  appealed  to  the  quarter 
sessions  of  the  peace  for  the  county  of 
Glamorgan  against  a  rate  for  the  relief  of 
the  poor  of  the  parish  of  Radyr  in  the  Car- 
diff Union  in  the  said  county,  made  on  the 
13th  day  of  November,  1904.  By  an  order 
of  Qbantham,  J.,  made  on  the  26th  day  of 
June,  1905,  it  was  by  consent  ordered  that 
the  said  appeal  should  be  referred  to  the 
award  of  me,  the  undersigned,  Walter 
Cranley  R^de    .    .    . 

The  parties  having  appeared  and  having 
given  evidence  before  me,  and  having 
requested  me  by  their  counsel  to  state  my 
award  in  the  matter  of  the  said  appeal  in 
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In  re  Abbitbation,  Taff  Vale  Rail.  Co. 
AND  Cabdiff  Union  Assess.  Com. 

the  form  of  a  special  case,  I  make  this  my 
award  accordingly : 

1.  The  appellants  were  in  the  said  rate 
rated  under  several  entries  of  which  some 
were  not  questioned  in  the  appeal  against 
the  said  rate.  The  material  parts  of  those 
entries,  which  were  appealed  against,  were 
as  follows : 
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2.  The  appellants  are  the  owners  and 
occupiers  of  a  system  of  railways  running 
through  the  Cardiff  Union,  and  extending 
into  other  unions  to  the  north  of  the  Cardiff 
Union.  A  diagram  of  the  appellants' sys- 
tem within  the  Cardiff  Union  marked  "  A," 
and  signed  by  me,  is  hereunto  annexed  and 
may  be  referred  to  as  part  of  this  case. 

3.  A  plan  on  a  larjo^e  scale  showing  the 
Penarth  Junction  sidings  in/  the  parish  of 
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Radyr,  marked  '^  B  "  and  signed  by  me,  is 
hereunto  annexed,  and  may  oe  referred  to 
as  part  of  this  case. 

4.  The  uncoloured  lines  on  the  said  plan 
marked  "  B "  were  rated  in  the  said  rate 
under  entries  a^nst  which  the  appellants 
had  not  appeal^,  and  it  was  agreed  between 
the  appellants  and  respondents  that  in 
making  the  valuation  Ibt  on  which  the  said 
rate  was  baaed,  these  lines  had  been  rightly 
valued  with  reference  to  the  value  of  the 
land,  and  the  structural  value  of  the  rails, 
sleepers  and  other  works  connected  there- 
with. 

5.  The  lines  coloured  red  on  the  said  plan 
marked  *'B"  were  rated  in  the  said  rate 
under  the  first  of  the  two  entries  above  set 
out  at  £22,327  rateable  value  and  were  the 
principal  running  lines  of  the  apijellants' 
railway  in  the  said  parish.  In  making  the 
valuation  list  on  which  the  said  rate  was 
based  these  lines  had  been  valued  with 
reference  to  the  whole  of  the  estimated  gross 
receipts  earned  by  the  appellants  in  the  said 
parisn,  and  the  estimated  expenses  necessary 
to  earn  those  gross  receipts. 

6.  The  lines  coloured  green  on  the  said 
plan  marked  *'  B  "  had  been  rated  in  the  said 
rate  under  the  second  of  the  two  entries 
above  set  out  at  £340  rateable  value,  and 
in  making  the  valuation  list  on  which  the 
said  rate  was  based  these  lines  had  been 
valued  in  the  same  way  as  the  said  un- 
coloured lines,  viz.,  with  reference  to  the 
value  of  the  land,  and  the  structural  value 
of  the  rails,  sleepers  and  other  works  con- 
nected therewith. 

7.  The  appellants  contended  that  the  said 
lines  coloured  green  should  have  been 
valued  on  the  same  principle  as  the  lines 
coloured  red,  and  that  both  green  and  red 
lines  should  be  included  under  one  entry  in 
the  said  rate,  and  should  be  valued  at  a 
rateable  value  less  than  £22,327,  the  amount 
of  the  first  of  the  said  two  entries,  and  that 
the  second  of  the  said  two  entries  should  be 
struck  out  altogether. 

8.  Nearly  the  whole  of  the  traffic  passing 
over  the  lines  which  branch  off  from  the 
main  line  leading  to  Cardiff,  at  a  point  south 
of  Radyr  station,  nearly  opposite  tne  Penarth 
Junction  signal  cabin,  shown  on  the  plan 
"  B,"  consists  of  loadea  coal  waggons  going 
from  the  collieries  (which  are  situated  to 
the  north  of  the  parish  of  Radyr)  down  to 
the  sea  for  shipment,  and  of  coal  wa^^ns 
going  back  from  the  sea  to  the  collieries, 
either  empty  or  loaded  with  pit  wood  or 
other  goods.  Of  the  10,000,000  tons  of  coal 
(or  thereabouts)  which  pass  through  the 
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pariah  of  Radyr,  in  the  coarse  of  the  year, 
about  3,000,000  tons  pass  over  the  branch 
line  going  in  the  direction  of  Fenarth  ;  of 
these  3,000,000  tons,  about  85  per  cent,  passes 
over  one  or  more  oi  the  green  lines  Nos.  1  to 
12,  both  inclusive,  and  the  remaining  15  per 
cent,  passes  over  one  of  the  red  lines  between 
the  two  green  lines,  Nos.  9  and  10.  There 
is  very  little  passenger  traffic  on  the  said 
branch  and  tnat  passes  only  over  the  red 
line. 

9.  The  output  of  coal  at  the  collieries  to 
the  north  of  the  parish  of  Radyr  is  fairly 
regular  and  constant  on  all  week-days  (save 
that  shorter  hours  are  worked  and  less  coal 
is  loaded  on  Saturdays  than  on  other  days). 
The  loading  of  coal  into  ships  at  Penartn 
Dock  and  Harbour  is  very  irregular,  owing 
to  the  non-arrival  or  delay  of  ships  in  con- 
sequence of  storms  and  other  causes.  The 
collieries  have  little  or  no  siding  accommo- 
dation on  which  loaded  waggons  can  stand 
for  storing  anv  large  quantity  of  coal^  and 
in  order  that  the  working  of  the  collieries 
may  not  be  stopped  whenever  ships  are  not 
ready  to  take  oelivery  of  coal,  the  appel- 
lants daily  (and  in  some  cases  several  times 
in  each  week-day)  take  the  loaded  waggons 
from  the  collieries  and  deliver  there  the 
empty  waggons  which  have  come  up  from 
the  sea. 

10.  The  cross-over  road  leading  from  line 
No.  4  to  line  No.  9,  and  on  to  the  red  line 
immediately  to  the  west  of  line  No.  9,  is 
placed  in  such  a  position  that  a  complete 
train  of  the  ordinary  length,  consisting  of 
about  fiftv  waggons,  can  stand  on  any  of 
the  lines  Nos.  4  to  9  (both  inclusive)  to  the 
north  of  the  said  cross-over  road,  or  on  any 
of  the  lines  Nos.  1  to  9  (both  inclusive)  to  the 
south  of  the  said  cross-over  road  without 
obstructing  the  access  to  any  other  of  the 
said  lines,  and  can  be  removed  as  a  complete 
train  ana  taken  down  to  the  sea  witnout 
moving  any  of  the  trains  standinff  on  any 
other  of  the  said  lines.  The  bulk  of  the 
coal  that  comes  down  from  the  collieries  to 
the  said  green  lines  goes  down  to  the  sea  in 
complete  trains,  which  are  not  broken  up, 
and  which  are  not  dealt  with  or  marshalled 
in  any* way  on  the  said  green  lines,  save 
that  the  engine  is  chanced.  The  bulk  of 
the  coal  goes  on  to  Penartn  after  a  short  rest, 
not  exceeding  a  few  hours ;  though  at  times 
when  the  delivery  of  coal  into  ships  is 
blocked  or  delayed  waggons  mav  stand  on 
the  said  green  lines  for  several  days,  or 
sometimes  even  for  a  week. 

11.  At  times  of  great  pressure  waggons 
are  allowed  to  stand  ana  remain  on  one  or 
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both  of  the  red  lines,  but  at  such  times  one 
or  two  of  the  green  lines  is  kept  open  for 
traffic  going  down  to  the  sea  ana  back. 

12.  As  a  rule  the  wafi^ns  coming  from 
one  and  the  same  colUery  come  down 
together  to  the  said  green  lines  in  the  same 
train,  and  stand  together  on  the  said  green 
lines.  If  in  order  to  load  a  particular  ship, 
or  for  any  other  reason,  it  is  necessary  to 
take  down  to  the  sea  in  one  train  waggons 
coming  from  different  collieries  and*  stand- 
ing in  different  trains  on  the  said  green  lines, 
it  may  be  necessary  to  make  up  a  train  of 
^oups  of  waggons  standing  on  different 
lines,  and  in  some  cases  to  move  other 
waggons  standing  on  the  said  green  lines  in 
order  to  get  at  those  wa^ns  which  are 
wanted  to  make  up  the  train  which  is  to  go 
down  to  the  sea.  Subject  to  the  foregoing 
remarks,  no  shunting  or  marshalling  is  done 
on  the  Said  green  lines. 

13.  A  small  proportion  of  the  coal  which 
passes  through  the  said  green  lines  is  consigned 
there  by  the  colliery  owners  to  await  further 
orders,  the  ultimate  destination  of  such  coal 
being  unknown  to  the  appellants.  No 
charge  is  made  by  the  appellants  for  the 
standing  of  such  coal  on  the  said  green  lines. 
If  the  appellants  knew  that  coal  waggons 
consigned  to  Penarth  Junction  were  going 
to  wait  for  a  week  or  longer,  they  would 
not  put  such  waggons  on  the  said  green 
lines,  but  on  the  uncoloured  lines,  which 
are  not  the  subject  of  this  case. 

14.  No  additional  charge,  beyond  the 
ordinary  charge  for  haulage  and  carriage,  is 
made  by  the  appellants  in  respect  of 
waggons  which  stand  on  the  said  green 
lines. 

15.  I  find  as  a  fact  that  the  main  and 
primary  purpose  for  which  the  said  green 
lines,  Nos.  1  to  12,  both  inclusive^  were  laid 
down,  and  for  which  they  are  used,is  the  relief 
of  the  main  running  roads  by  providing  lines 
on  which  the  coal  wagsons  going  down  to  or 
coming  back  from  the  sea  can  pass  one 
another  so  as  to  proceed  in  the  order  in 
which  they  are  wanted,  and  lines  on  which 
coal  waggons  can  (if  necessary)  wait  until  a 
ship  is  r^y  to  receive  the  coal. 

16.  I  find  as  a  fact  that  the  said  green 
lines,  Nos.  1  to  12  (both  inclusive),  are 
directly  productive  of  profit  to  the  appel- 
lants, and  that  about  85  per  cent,  of  the 
appellants'  total  gross  receipts  in  the  parish 
of  Radyr  are  earned  by  waggons  which 
traverse  one  or  more  of  the  saiogr^ii  )ine^ 
and  do  not  travel  over  any  part  of  either  of 
the  red  lines  which  is  alongside  of  the  said 
green  lines.  I  further  find  as  a  fact  that,  if  the 
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said  green  lines  did  not  exist,  it  is  extremely 
probable,  and,  in  my  opinion,  absolutely 
certain,  that  the  appellants'  gross  receipts 
in  the  said  parish  would  have  been  much 
less  than  they  in  fact  were  in  the  year 
which  was  taken  by  the  appellants  and 
respondents  as  the  basis  of  the  calculation 
laia  by  them  respectively  before  me. 

17.  1  find  as  a  fact  that  when  any  of  the 
said  green  lines,  Nos.  1  to  12.  are  used  for 
the  standing  of  waggons  on  tneir  way  down 
to  the  sea,  such  waggons  are  kept  there 
mainly  and  primarily  for  the  convenience 
of  the  consignors  or  consignees  of  the  coal 
in  the  said  waggons,  and  not  for  the  con- 
venience  of  the  appellants,  or  to  facilitate 
the  management  of  their  traffic ;  and  that 
it  is  prooable  that  if  standing  for  such 
waggons  was  not  provided  by  the  appel- 
lants, the  direct  ana  immediate  conseouence 
would  be  a  diminution  of  the  ai)peilant6' 
gross  receipts  in  Radyr  and  in  other 
parishes. 

18.  The  green  line.  No.  41,  marked 
"  Goods  Yard  Siding"  on  Plan  "  B"  is  the 
line  on  which  goods  despatched  from,  or 
consigned  to,  Radyr  Station  are  loaded  or 
unloaded ;  and  line  No.  40  is  used  as  the 
means  of  access  to  No.  41.  For  the 
carriage  of  goods  which  are  loaded  or 
unloaded  on  line  No.  41,  the  appellants 
receive  a  rate  per  mile,  and  also  earn  a 
terminal  at  the  point  of  loading  or  unload- 
ing. The  mileage  rate  is  calculated  to  a 
pomt  in  the  middle  of  Radp  Station. 
Lines  40  and  41  are  not  in  practice  used  for 
the  storage  of  waggons.  The  primary  and 
principal  purpose  (if  not  the  only  purpose) 
for  wliich  the  said  lines  are  used  is  for 
carrying  traffic  into  and  from  the  goods 
yard  at  Radyr. 

19.  (1)  I  hold  that  where  the  system  of  a 
railway  company  extends  into  several 
parishes,  and  it  is  necessary  to  make  a 
valuation  for  that  part  of  the  system  which 
lies  in  one  parish,  tne  principle  on  which  that 
valuation  ought  to  be  maae  is  that  which 
is  ihe  foundation  of  the  decisions  in  R.  v. 
Great  Western  Rail,  Co.  (i«-}5),  10  J.  P.  67  ; 
6  Q.  B.  179  ;  EoBtem  Counties  Rail,  Co,  v. 
Great  Amwell  {1863\  27  J.  P.  423 ;  R.  v.  West 
Middlesex  Waterworks  Co,  {1S59\  23  J.  P. 
164 ;  1  E.  &  E.  716,  and  R,  v.  Mile  End  Old 
Town  Overseers  {1847),  llJ.  P.  505  ;  10  Q.  B. 
208;  which  i)rinciple,  I  hold,  to  be  as  follows : 
that  the  entire  system  must  be  regarded  as 
consisting  of  two  ^rtB,  viz. :  (1)  that  which 
is  directly  productive  of  profit  to  the  railway 
company,  and  (2)  that  which  is  indirectly 
proauctive  of  such  profit,  and  that  all  that 
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is  directly  productive  of  profit  within  the 
parish  for  wnich  the  valuation  has  to  be  made 
must  be  valued  with  reference  to  the  profits 
made  thereon  within  that  parish  subject  to 
a  deduction  for  the  part  of  the  system 
(wherever  situated)  which  is  only  indirectly 
productive  of  profit. 

(2)  I  hold  that  the  respondents  have 
adopted  a  wrong  principle  ofvaluation  with 
regard  to  the  red  lines,  by  taking  into 
account  the  whole  of  the  appellants  gross 
receipts  in  the  x)arish  of  Radyr ;  because  a 
great  part  of  those  gross  receipts  was  earned 
by  waggons  which  traversed  one  or  more  of 
the  green  lines,  Nos.  I  to  12,  in  order  ta 
pass  through  the  parish,  and  because  the  said 
gross  receipts  were  not  in  fact  and  (in  my 
opinion)  could  not  have  been  earned  on  the 
said  rea  lines  alone. 

20.  (1)  I  hold  that  the  said  green  lines, 
Nos.  1  to  12,  together  with  the  red  lines,  on 
Plan  "  B  "  must  be  valued  as  lines  directly 
productive  of  profits  to  the  appellants. 

(2)  I  hold  that  the  fact  that  waggons  may 
stand,  even  for  a  considerable  period,  on 
some  of  the  said  green  lines,  Nos.  1  to  12, 
does  not  constitute  a  reason  for  not 
valuing  the  said  lines  as  directly  productive 
of  profit,  because,  in  my  opinion  (based  on 
the  facts  hereinbefore  stated)  the  provision 
of  lines  for  the  standing  of  waggons  directly 
contributes  to  the  earning  of  tne  appellants' 
gross  receipts  in  the  parish  of  Radyr,  and 
on  this  ground  I  hold  that  the  present  case 
(so  far  as  relates  to  the  said  lines  1  to  14) 
b  distinguishable  from  Great  Northern 
Rail,  Co,  V.  Edmonton  Union  {1905)^ 
69  J.  P.  179,  316. 

(3)  I  hold  that  the  green  lines.  Nos.  40  and 
41  on  the  said  Plan  "  B,"  must  be  valued  as 
directly  productive  of  profit,  because  they 
constitute  lines  which  must  inevitablv  be 
traversed  by  waggons  convoying  gooas  to 
or  from  the  Rad^r  goods  yard  for  the 
conveyance  of  which  ^oods  tne  appellants 
have  received  rates  which  (together  with  the 
terminals  earned  in  respect  of  such  goods) 
have  been  taken  into  account  by  the 
respondents  in  calculating  the  amount  of 
the  gross  receipts  in  the  parish  of  Radyr. 
I  further  hold  that  the  question  as  to  tlie 
said  lines  40  and  41  is  concluded  by  the 
decision  of  the  Court  of  Appeal  in  Stockport 
Union  v.  London  and  North  Western  RaU- 
way  Co,  (1898\  62  J.  P.  244,  because  I  can 
see  no  material  difference  in  fact  as  to  the 
position  or  user  between  the  said  lines 
Nob.  40  and  41  and  line  No.  5  referred  to  in 
the  judgment  of  A.  U  Smith,  L.J.,  in  the 
case  above  cited. 
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21.  (1)  If  the  Hig[1i  Court  shall  be  of 
opinion  that  I  am  right  in  my  rulings  set 
out  in  paragraph  20,  then  I  find  as  a  fact 
that  the  second  of  the  two  entries  in  the 
said  rate  relating  to  the  appellants,  set  out 
in  paragraph  1  hereof,  viz. :  '*  land,  sidings, 
etc.,  gross  estimated  rental  £408,  rateable 
value  £340,"  must  be  struck  out  altogether ; 
and  the  first  of  the  said  two  entries,  viz. : 
"land  occupied  by  lines  of  railway,  gross 
estimated  rental  £24,085,  rateable  value 
£22,237,"  must  be  reduced  to  £19,026  gross 
estimated  rental,  and  £16,256  rateable 
value. 

(2)  If  the  High  Court  shall  be  of  opinion 
that  I  am  not  right  in  any  of  the  rulings 
set  out  in  paragraph  2a  then  I  find  as  a 
fact  that  the  second  of  the  said  entries 
must  be  confirmed,  and  that  the  first  of  the 
said  entries  must  be  reduced  to  £18,937 
gross  estimated  rental  and  £16,683  rateable 
value. 

(3)  If  the  court  shall  be  of  opinion  that 
I  am  right  in  some,  but  not  in  all,  of  the 
ruling  set  out  in  j)aragraph  20^  then  I 
submit  to  the  High  Court  that  this  award 
should  be  referred  back  to  me  to  determine 
as  a  question  of  fact,  in  accordance  with  the 
decision  of  the  High  Court  on  the  question 
of  law,  what  reduction  (if  any)  shall  be 
made  in  the  gross  estimated  rental  and  rate- 
able value  appearing  in  each  of  the  said  two 
entries. 

22.  (1)  If  the  High  Court  shall  be  of 
opinion  that  I  am  right  in  mv  rulings  in 
paragraph  20,  then  I  award  and  order  that 
there  shall  be  paid  to  the  appellants  out  of 
the  common  fund  of  the  Cardiff  Union,  in 
manner  provided  by  s.  3  of  the  Union 
Assessment  Committee  Amendment  Act. 
1864.  all  the  said  appellants'  costs  of  ana 
inciaental  to  the  reference  before  me,  and 
of  the  said  appeal  and  of  the  said  application 
before  Qrantham,  J.,  and  the  costs  of  and 
incidental  to  this  my  award  shall  be  paid  in 
like  manner. 

(2)  If  the  High  Court  shall  be  of  opinion 
that  I  am  not  right  in  any  of  the  rulings 
stated  in  paragraoh  20,  then  I  award  and 
order  that  there  snail  be  paid  to  the  appel- 
lants out  of  the  common  fund  of  the  Cardiff 
Union,  in  manner  provided  by  s.  3  of  the 
Union  Assessment  Committee  Amendment 
Act,  1864,  two-thirds  of  the  said  appellants' 
costs  of  and  incidental  to  the  reference 
before  me,  and  of  the  said  appeal,  and  of 
the  said  application  before  Gbanthah,  J., 
and  the  whole  of  the  costs  of  and  incidental 
to  this  my  award  §hall  be  paid  in  like 
manner  ;  and  the  respondents  shall  bear  all 
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their  own  costs  of  and  incidental  to  the 
said  reference  and  appeal  and  the  said 
application. 

(3)  If  the  High  Court  shall  be  of  opinion 
that  I  am  right  in  some,  but  not  in  all,  of 
the  rulings  set  out  in  paragraph  20,  and  if 
the  parties  cannot  agree  by  whom  and  in 
what  proportion  the  costs  hereinbefore 
referred  to  shall  be  paid,  then  I  submit  to 
the  High  Court  that  this  award  should  be 
referred  back  to  me  to  determine  the  ques- 
tion  as  to  the  said  costs  with  reference  to 
the  decision  of  the  High  Court  upon  the 
questions  of  law  hereinbefore  raised. 

(Signed,  etc.)    Walter  C.  Ryde. 

6i6H  AM,  J.,held  that  the  Question  whether 
the  lines  in  dispute  were  suostantially  used 
for  the  carriage  of  coal  throuffh  the  parish 
was  one  of  fact  upon  which  the  finding  of 
the  arbitrator  was  conclusive,  and  that  upon 
the  facts  as  found  the  decision  of  the 
arbitrator  was  right 

Abd  Thovias,  K.C.,  and  Macmorran,  K.C. 
{A. «/.  David  with  them),  for  the  assessment 
committee. — ^The  assessment  committee 
admit  that  the  lines  referred  to  in  para- 
graph 18  of  the  case  are  directly  productive 
of  profit.  The  other  green  lines  are  in- 
directly productive  of  profit  within  the 
decision  m  Oreat  Northern  Rail,  Co,  v. 
Edmonton  Union,  mpra.  It  was  held  in 
that  case  that  duplicated  lines  are  only  to 
be  treated  as  directly  productive  so  far  as 
they  are  required  for  meeting  difi&culties 
which  arise  in  the  parish  in  which  such  lines 
are  situated.  The  lines  here  in  question 
are  not  needed  to  meet  difiElculties  which 
arise  in  Uie  parish  of  Kadyr,  and  it  cannot 
be  right  to  saddle  that  parish  with  a  deduc- 
tion of  the  cost  of  maintaining  them. 
These  duplicated  lines  are  for  the  benefit  of 
the  whole  lino  of  railway,  and  this  parish 
ought  not  to  suffer  because  they  happen  to 
be  within  it.  As  between  two  parishes 
having  the  same  length  of  railway  in  them, 
the  rating  in  each  should  be  the  same,  and 
relief  lines  should  be  rated  separately. 
[They  also  referred  to  London  ana  North 
fVettem  RaU.  Co,  v.  Wigan  Union  {1876\ 
2  Nev.  &  Mac.  240 ;  Stockpwt  Union  v.  London 
and  North  Western  Rail.  Co.,  tuproy  and 
Grmt  Eastern  Rail,  Co,  y.FUtton  Overseers 
{1882\  (reported  in  Boyle  and  Humphries- 
Davies  on  Rating,  2nd  ed..  Appendix).] 

C,  A,  Russell,  K.C.,  and  Holman  Gregory. 
for  the  railway  company,  were  not  called 
upon  to  argue. 
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AiiVERSTONE,  L.C.  J.— This  case  raises,  or 
attempts  to  raise,  an  extremely  interesting 
point,  and  one  which,  perhaps  I  may  be 
allowed  to  say,  I  had  a  great  deal  to  do 
with  in  years  gone  by,  although  I  am  afraid 
that  that  fact  does  not  render  me  more 
competent  to  give  a  riffht  judgment.  I 
only  refer  to  it  to  show  tnat,  at  any  rate,  I 
appreciate  the  points  which  have  been  put 
to  me  by  Mr.  Afacmorran  and  Mr.  Abel 
Thomas.  Now,  I  think  that  people  forget 
when  they  start  to  argue  these  questions 
that  the  whole  matter  arises  under  the 
Parochial  Assessment  Act  of  1836,  and  that 
the  question  to  be  determined  is  as  to  the 
rent  which  the  tenant  can  be  reasonably 
expected  to  pay  for  the  hereditament  free 
from  all  tenante'  rates  and  taxes,  and 
deducting  certain  statutory  d^uctions.  It 
has  often  been  contended,  as  it  is  contended 
here,  that  you  are  not  to  rate  the  particular 
hereoitament  as  it  is,  but  to  rate  a  hypo- 
thetical hereditament  Whatever  may  be 
the  difficulties  which  hav«  arisen  from  the 
fact  that  we  are  dealing  with  a  hypothetical 
tenant  who  does  not  pay  a  rent,  they  are 
difficulties  which  are  necessary  ;  but  I  never 
heard  it  successfully  argued  that  you  can 
alter  the  hereditament  for  the  purpose  of 
increasing  the  rate  in  any  particular  parish. 
Therefore,  riffhtl^  understood,  the  question 
always  is^  what  is  the  hereditament  which 
is  the  subject  of  the  assessment,  and  what  is 
the  fair  rent  which  the  tenant  would  pay 
for  that  hereditament?  Put  in  a  concrete 
form,  this  case  may  be  stated  in  this  way : 
If  this  rateable  hereditament  consists  of 
main  lines  and  sidings,  and  the  sidings  in- 
clude the  green  lines,  then  the  hypothetical 
tenant  would  pay  more  for  the  rateable 
hereditament  because  he  would  get  the 
value  and  benefit  of  the  sidings  in  the 
parish  which  are  to  be  locally  valued  and 
locally  rated,  and  therefore  will  command 
more  rent.  If  the  rateable  hereditament 
consists  of  running  lines  and  sidings,  and 
the  runninff  lines  include  these  green  lines, 
then  he,  of  course,  will  not  pav  a  rent  for 
the  green  lines  as  sidings.  Tnerefore  the 
difficult  question,  which  is,  in  my  opinion, 
entirely  one  of  fact,  when  truly  understood 
is— aye  or  no,  under  the  circumstances,  are 
particular  lines  to  be  treated  as  sidings,  and 
therefore  indirectly  productive,  or  as  main 
lines  or  running  lines,  and  therefore  directly 
productive?  Of  course,  when  you  deal 
with  a  station  the  matter  is  clear.  A  station 
is  a  thing  which  you  do  not  get  anything 
for,  putting  out  of  sight  of  course  what  I 
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may  call  local  charges,  and  stations  have 
always  been  regarded  as  being  indirectly 
productive.  A  deduction  from  the  gross 
receipts  has  to  be  made  before  you  can 
arrive  at  the  "  net "  receipts,  out  of  which 
"  net "  receipts  the  rent  of  the  undertaking 
of  course  has  to  be  paid,  and  over  ana 
over  a^in,  in  days  gone  by,  one  has  had  to 
deal  with  questions  of  fact  before  sessions 
or  before  arbitrators,  and  to  argue  that  the 
running  lines  ought  to  include  so  many  or 
so  few,  and  that  the  sidings  ou|;ht  to  in- 
clude so  many  or  so  few,  according  to  the 
particular  view  one  was  advocating,  and 
according  to  the  side  for  which  one  was 
appearing.  I  cannot  shut  my  eyes  to  the 
fact  that  this  case  is  stated  by  a  very 
learned  arbitrator,  who  is  well  acquainted 
with  the  law  of  ratins,  and  therefore  I  am 
quite  sure  that  he  dealt  with  this  matter  ap- 
preciating entirely  the  nature  of  the  points 
which  had  come  before  him.  They  are  not 
statements  made  by  a  gentleman  who  does 
not  know  what  I  may  call  the  meaning  of  the 
rating  language  which  he  \a  using.  In  my 
judgment  he  has  found  as  a  fact  that 
these  green  lines  are  running  lines ;  he 
has  found  as  a  fact  that  tne  running 
lines  are  sometimes  used  for  shunting 
purposes,  and  that  they  are  used  because 
it  is  necessary  that  there  should  be,  some- 
where or  other,  a  nest  of  lines  like  this—I 
do  not  sav  either  running  lines  or  sidings — 
so  that  the  traffic  may  be  got  down  in  an 
expeditious  way.  Mr.  Abel  Tkotnas,  in  his 
argument,  said,  ^  If  the  lines  are  used  for 
any  other  purpose  than  mere  running  lines, 
the  parish  is  entitled  to  have  them,  locally 
valued  and  treated  as  indirectly  produc* 
tive."  If  that  was  the  result  of  the  decisions, 
I  should  go  entirely  with  him,  but  I  think 
the  court— and  this  court,  by  which  we  are 
bound— has  drawn  the  distinction  between 
primary  use  and  secondary  use,  and  has 
said  that  the  arbitrator  or  the  tribunal  of 
fact  is  to  deal  with  the  matter  from  that 
point  of  view.  I  think  there  is  a  great  deal 
which  might  be  said  for  another  ruling 
being  laid  down  ;  but  if  another  ruling  is 
to  be  laid  down  it  must  be  by  a  higher 
court.  Now,  I  think  it  is  right  to  see  what 
the  arbitrator  has  found.  He  says,  in  para- 
graph 15,  "I  find,  as  a  fact,  that  the  main 
and  primary  purpose  for  which  the  said 
green  lines,  Nos.  1  to  12^  both  inclusive, 
were  laid  down  and  for  which  they  are  used, 
is  the  relief  of  the  main  running  roads  by 
providing  lines  on  which  the  coal  waggons 
going  down  to  or  coming  back  from  the  sea 
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can  pass  one  another  so  as  to  proceed  in  the 
order  in  which  they  are  wanted,  and  lines 
on  which  coal  waggons  can  (if  necessary) 
wait  until  a  ship  is  ready  to  receive  the 
coal."  If  that  is  sufficient  to  support  the 
arguments  for  the  appellants,  t.e.,  the  fact 
that  something  else  is  done  besides  simply 
running  through  ;  that  the  lines  are  used  for 
the  relief  of  the  main  lines,  and  they  are 
used  to  allow  the  waggons  to  pass  one 
another,  then,  of  course,  their  argument  is 
perfectly  well  founded,  but,  for  a  reason 
which  I  will  point  out,  I  think  it  cannot  be 
said  to  be  enough.  The  detailed  facts 
which  are  summarised  in  paragraph  15  are 
found  in  paragraphs  10, 11  and  12.  I  think 
that  the  hnding  at  the  end  of  paragraph  10, 
with  regard  to  the  reaJ  use  of  these  line.s, 
shows  that  the  arbitrator  has  had  in  his 
mind  the  essential  features  and  facts  when 
he  has  found  that  the  primary  purpose  for 
which  these  lines  were  used  was  that  of 
providing  for  running  roads.  He  states  as 
follows  in  paragraph  10 :  [The  Lord  Chief 
Justice  read  the  paragraph,  mjora.']  Then, 
at  the  end  of  paragraph  12,  navinff  dealt 
with  what  may  happen  even  on  the  red 
lines  where  waggons  may  also  remain, 
which  are  admitted  to  be  running  lines, 
he  refers  to  what  may  also  happen  upon 
the  green  lines  and  savs,  "  Subject  to  the 
foregoing  remarks,  no  shunting  or  marshal- 
ling is  done  on  the  said  green  lines."  In 
my  judgment,  the  arbitrator  has  considered 
the  question  which,  I  think,  is  the  true 
question,  and  has  come  to  the  conclusion 
that  these  lines  are  primarily  running  lines. 
Only  one  other  matter,  I  think,  should  be 
referred  to  in  this  case  before  I  deal  iivith 
the  authorities.  At  the  end  of  paragraph  16 
the  arbitrator  has  found,  as  a  fact,  "  tiaat  if 
the  said  green  lines  did  not  exist,  it  is 
extremely  probable,  and,  in  my  opinion, 
absolutely  certain,  that  the  appellants' 
ffross  receipts  in  the  said  parish  would  have 
been  much  less  than  they  were  in  the  year 
which  was  taken  by  the  appellants."  etc.  I 
do  not  think  it  is  ri^ht  to  say  that  that 
means  *^  if  the  green  lines  did  not  exist  in 
this  particular  place,"  but  it  means  "  if  the 
green  lines  did  not  exist  somewhere."  But, 
again,  I  point  out  that  we  have  to  deal  with 
the  rateable  hereditament  as  it  is.  You 
are  not  for  this  purpose,  if  they  are  running 
lines,  to  say  that  the  parish  is  to  get  more 
because  these  running  lines  mi^t  have 
been  put  in  another  parish.  The  rating 
law  is  applied  to  the  hereditament  as  it 
stands  from  year  to  year.  I  think,  further, 
that  there  is  a  point  which  ought  not  to  be 
622 
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lost  sight  of  in  saying  that  the  arbitrator 
has  dealt  with  the  question  of  fact,  because 
in  sub-s.  (2)  of  paragraph  20  he  says  this,  "  I 
hold  that  the  fact  that  waggons  may  stand, 
even  for  a  considerable  period,  on  some 
of  the  said  green  lines  Nos.  1  to  12  does  not 
constitute  a  reason  for  not  valuing  the  said 
lines  as  directly  productive  of  profit,  because 
in  my  opinion  (based  on  the  facts  herein- 
before stated)  the  provision  of  lines  for  the 
standing  of  waggons  directly  contributes  to 
the  earning  of  tne  appellants'  gross  receipts 
in  the  parish  of  Raayr,  and  on  this  ground 
I  hold  that  the  present  case  (so  far  as  relates 
to  the  said  lines  1  to  12)  is  distinguishable 
from  Great  Northern  Rail.  Co,  v.  Edmonton 
Union,  mpraJ*  I  think  that  is  a  perfectly 
right  distinction,  as  I  will  point  out  in  a 
few  moments,  but  I  refer  to  it  now  for  the 
purpose  of  showing  that  the  arbitrator  has 
tound  as  a  fact  that  these  lines  are  primarily 
used  for  running  lines ;  and  I  have  now  to 
to  consider  the  question,  ave  or  no,  is  that 
a  finding  of  fact  which— I  do  not  know  that 
I  could  deal  with  it  as  being  wrong  on  the 
face  of  the  case  if  there  were  facts  to  justify 
it— has  so  wrongly  applied  the  principle  of 
law  that  we  ought  to  say  it  cannot  stand,  or 
send  it  back  to  the  arbitrator  as  Channell,  J., 
in  the  case  of  Great  Northern  Bail. 
Co.  V.  Edmonton  Union,  supra,  sent  the 
matter  back  to  the  then  arbitrator.  Of 
course,  the  law  of  rating  has  grown  up  from 
time  to  time  as  you  would  expect  You 
cannot  and  never  have  been  able  to  find, 
except  in  very  rare  instances  (there  are  a 
few!  a  railway  which  is  let  as  between 
lanolord  and  tenant,  and  which  you  can 
ascertain  the  rent  of.  There  have  been  such 
instances  but  they  are  extremely  rare  and 
very  small.  It  has  been  necessary  to  work 
out  the  problems  and  difficulties  by  dealing 
with  the  questions  as  they  arose,  and  these 
questions  of  what  are  running  lines  and 
what  arc  sidings,  what  are  relief  lines,  and 
what  are  to  be  in  one  category  or  the 
other,  have  only  been  threshed  out  by  what 
I  mav  call  a  series  of  decisions.  I  can  re- 
member the  time  when  everything  which 
was  not  the  two  lines,  up  and  down,  or  the 
single  line,  where  there  was  not  a  double 
line,  was  regarded  as  sidings  and  so  treated, 
and  I  remember  very  well  the  discussion 
in  the  case  of  London  and  North  Western 
Rail.  Co.  V.  Wigan  ^nton,  «tt/>ra,  and  the 
passage  which  Mr.  Abel  Thomas  and  Mr. 
Mcuimorran  relied  upon  in  which  the  com- 
missioners said — ^it  was  not  of  course  bind- 
ing upon  the  court,  but  still  if  I  remember 
rigntly  it  was  a  decision  of  Mr.  Macnamara 
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who  was  a  very  considerable  authority  upon 
rating  questions—"  the  point  to  be  kept  in 
view  is  that  a  parish  is  entitled  to  benefit 
by  the  value  of  the  land  occupied  by  the 
railway  company,  and  if  land  is  taken  in 
parish  A  wiae  enough  for  an  up  and  down 
traffic  in  its  ordinary  working,  aod  in 
parish  B  of  a  width  sufficient  to  give  the 
same  accommodation  and  other  accommoda- 
tion besides,  parish  B  will  be  unecjually 
rated  relatively  to  parish  A  if  the  additionsd 
width  counts  for  nothing  in  the  valuation 
for  poor's  rate."  It  is  to  be  observed  that 
that  proposition  does  not  support  Mr.  Mac- 
morran  and  Mr.  Abel  Thomas  unless  ^ou 
put  a  definition  on  "  other  accommodation 
oesides."  But  it  was  at  times  considered 
that  that  meant  that  you  were  only  entitled 
to  such  width  as  was  necessary  for  the 
main  line.  Then  came  the  case  of  Great 
Eastern  Hail,  Co.  v.  Fletton  Overseers^  supra. 
There  were  the  main  lines  entering  and  the 
main  lines  going  out  of  the  parish,  and  then 
there  were  some  six  or  eight  lines  which  had 
this  doubtful  character.  Field.  J.,  a  great 
authority  upon  rating  law,  held  that  the 
red  lines,  inasmuch  as  trains  ran  through 
upon  them,  and  only  ran  through  upon 
them  one  way  and  the  other,  were  to  be 
held  as  running  lines,  and  not  to  be  rated 
as  sidings,  and  what  gave  rise  to  the  diffi- 
culty which  was  the  subject  of  subsequent 
discussion,  was  that  having  given  a  v&ty 
strong  judgment— and  he  always  gave  his 
opinion  very  forcibly— and  having  stated 
that  the}r  were  not  sidings  in  the  sense  in 
which  "  siding  "  has  a  meaning  because  they 
were  through  lines  for  the  purpose  of  carry- 
ing the  through  traffic,  he  did  say  at  the 
end  of  his  judgment :  "  What  reason  is 
assigned  for  it  1  I  am  at  a  loss  to  discover 
any  legitimate  reason.  If  any  shunting 
were  done  upon  these  two  lines,  and  it  was 
found  that  tney  had  been  used  for  shunting, 
then  the  result  would  have  properly  gone 
into  the  other  assessment,  namely,  the 
assessment  of  the  station ;  but  they  are  not 
used  for  that  They  are  simply  through 
lines  directly  earning  profit."  Of  course, 
when  the  question  came  to  be  argued  not 
very  long  afterwards  the  advocates  for  the 
pansh  fastened  upon  Field,  J.'s,  language 
and  said  :  "  If  there  is  anjr  shunting  at  all 
they  must  be  sidings."  It  is  in  that  respect 
that  I  think  this  court  is  concluded,  assum- 
ing the  arbitrator  has  answered  the  proper 
question^  by  the  judgment  of  the  Court  of 
Appeid  in  the  case  of  Stockport  Union  v. 
Londonand  North  Western  mU.  Co.ySupra, 
For  this  purpose  it  really  makes  no  differ- 


71  J.  P.  629. 

ence  whether  the  lines  are  at  the  terminus 
of  the  route  or  somewhere  else  on  the  route, 
not  at  the  terminus.  In  the  case  of  Great 
Eastern  Hail.  Co.  v.  Fletton  Overseers, 
supra,  thev  were  not  at  the  terminus ;  in 
the  case  of  Stockport  Union  v.  London  and 
North  Western  Hail.  Co.,  supra,  they  were. 
But  exactly  the  same  argument  might  be 
used  when  it  is  a  terminus  station.  It 
might  be  said  you  do  not  want  this  fan  of 
lines  of  rail;  you  do  not  want  the  eight 
lines  spreading  out  like  a  fan  in  order  to  get 
your  traffic  from  one  |X)int  to  the  other ; 
you  want  to  deal  with  it  when  you  get  it 
there,  and  accordingly,  dealing  with  it  when 
you  get  it  there,  it  is  a  use  other  than  run- 
ning ;  it  13  accommodation,  within  the  mean- 
ing of  the  language  of  the  Railway  Commis- 
sioners' judgment,  from  which  the  local 
parish  is  entitled  to  the  benefit.  The 
point  came  expressly  before  the  Court  of 
Appeal  in  the  case  of  Stockport  Union  v. 
London  and  North  Western  Rail.  Co^ 
supra,  and  the  language  of  Field,  J., 
was  cited  as  being  an  authority  for  say- 
ing that  if  any  shunting  was  done  upon 
the  lines  they  must  be  sidings.  A.  L. 
Smith,  KJ.,  read  the  very  passage  which 
has  been  read  to  us,  and  he  said  this 
(78  L.  T.,  at  p.  181) :  "  1  think  it  is  impossible 
that  that  can  be  correct,  and  for  this  reason  : 
Take  any  one  of  the  four  principal  passen{;er 
lines  at  Stockport  on  which  express  trains 
run  and  which  are,  beyond  all  question, 
running  lines.  It  could  not  possibly  be 
argued  that,  if  any  shunting  were  done  upon 
that  line,  the  line  would  oe  thereby  con- 
verted into  a  siding.  It  is  perfectly  clear 
that  the  statement  attributed  to  Field,  J., 
cannot  be  correct,  and  I  think  that  there 
must  be  some  mistake  in  the  report" 
Whether  that  charitable  exoase  existed  or 
not  I  do  not  know.  I  rather  think  the 
report  was  right,  although  I  only  say  that 
with  doubt  and  hesitation,  but  when  A.  L. 
Smith,  L. J.,  went  on  to  deal  with  the  real 
qaestion,  he  said,  going  through  the  lines  : 
*^The  lines  numbered  23,  24,  38  and  39  are 
used,  and  necessarily  used,  for  the  purpose 
of  carrying  the  traffic  to  and  from  London 
and  Manchester  when  the  four  principal 
lines^  25,  28,  31  and  37,  are  in  use.  In  ray 
opinion,  they  are  clearly  running  lines.  The 
line  numbered  5  is  the  working  line  with  the 
company's  warehouse,  and  the  primary  and 
principal  purpose  for  which  it  is  used  is  for 
carryingtrafficintoand  from  the  warehouse." 
Then  he  went  on  to  the  other  lines  and  dealt 
with  them  all,  applying,  as  I  think  we  are 
bound  to  apply  in  mis  court,  the  question 
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of  what  is  the  primary  and  principal  pur- 
pose for  which  the  line  is  used,  and  whether 
there  is  any  substantial  secondary  use.  If 
there  is  not  any  substantial  secondary  use, 
then  it  remains  a  line  such  as  it  would  be 
if  there  had  been  no  secondary  use.  Then 
the  point  came  before  my  brother  Ch  annell 
in  tne  case  of  Great  Northern  Rail.  Co.  v. 
Edmonton  Union,  supra,  where  there  was 
an  enormous  nest  of  sidings,  and,  as  I  re- 
member the  case  (for  it  was  cited  before  me 
in  a  subsequent  case),  it  was  part  of  the 
case  there  that  the  railway  company  mar- 
shalled their  trains  upon  the  sidings,  because 
they  were  obliged  to  do  it  having  re^rd  to 
the  traffic  going  to  a  number  of  different 

S laces.  I  speak  subject  to  correction,  but  1 
o  not  remember  any  finding  that  the  lines 
in  question  in  that  case  were  used  primarily 
for  running  purposes.  I  do  not  think  there 
was  any  such  finding.  But  really  I  rest 
upon  the  judgment  of  my  brother  Channell. 
He  says  (69  J.  P.,  at  p.  182)  :  "  It  seems  to 
me  that  if  they  provide  for  all  the  difficul- 
ties by  putting  somewhere  or  another  some- 
thing in  the  nature  of  a  sorting  station  and 
a  waiting  station,  where  they  will  keep  their 
trains  waiting  for  a  substantial  and  a  con- 
siderable time,  and  use  the  time  during 
which  they  are  waiting  to  re-sort  them  and 
to  put  the  trucks  that  are  going  one  way 
together  and  the  trucks  that  aregoinganother 
way  t(^ther,  and  so  on,  they  are  doing 
something  very  different  from  that  which 
was  done  at  Stockport."  I  have  said  of 
those  who  are  not  now  with  us,  that  they 
were  great  authorities,  and  perhaps  I  may 
be  allowed  to  say  that  I  consider  my  brother 
Channell  is  a  great  authority  on  rating 
matters.  In  my  opinion  he  approached  the 
position  from  the  right  standpoint,  but 
whether  he  did  or  not,  it  is  perfectly  plain 
that  what  he  had  in  his  mind  was  not  the 
mere  casual  shuntinjo;  upon  a  running  line, 
because  he  was  dealing  with  facts  that  con- 
stituted it  a  sort  of  station,  and  later  on  in 
his  judgment  he  said  (69  J.  P.,  at  p.  183)  : 
**  It  seems  to  me  that  if  for  considerations 
quite  apart  from  anything  which  arises  in 
tne  particular  parish  and  by  reason  of  the 
requirements  of  their  traffic  outside,  the 
company  take  thirty  or  forty  acres  of  land 
therein  for  the  purposes  of  a  sorting  station 
and  a  waitincf  station  such  as  I  nave  de- 
scribed, that  (Toes  not  at  all  come  within  the 
principle  upon  which  the  lines  have  been 
treated,  or  the  portion  has  been  treated,  as 
directly  productive."    In  my  judgment  it  is 

Suite  impossible  to  say  that  tne  facts  found 
y  the  arbitrator  bring  this  case  within  the 
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principle  which  my  T)rother  Channell 
enunciated,  and,  unless  we  can  see  that  the 
arbitrator  has  approached  the  question 
from  a  wrong  point  of  view  and  found  as 
a  finding  of  fact  what  was  really  a  finding 
of  ]aw  upon  the  facts  as  previously  stated 
by  him,  it  does  not  seem  to  me  to  be  pos- 
sible for  us  to  say  that  he  has  come  to  a 
wrong  conclusion.  I  think  the  real  ques- 
tion in  this  case  is,  what  is  the  real  use  of 
the  lines— the  substantial  use  of  the  lines  1 
If  the  real  and  substantial  use  is  running  to 
take  the  traffic  from  point  A  to  point  B, 
they  do  not  cease  to  be  directlv  producing 
lines  because  they  are  more  than  two,  or 
more  than  any  given  number,  or  because  the 
exi^ncies  of  the  traffic  require  that  the 
trains  shall  pass  over  more  running  lines  at 
a  particular  place.  It  is  quite  probable, 
looKing  at  the  fact  that  these  valleys  con- 
verge north  of  Radyr,  that  this  was  found 
to  be  the  best  place  to  put  them,  but  I  have 
yet  to  learn  that,  taking  the  addition  to  the 
gross  receipts  which  the  arbitrator  has 
found  to  exist  so  far  as  the  general  traffic 
is  concerned  by  the  existence  of  these  lines 
in  the  parish,  thie  assessment  committee  are 
entitlea  to  say,  "  We  will  create  a  hypo- 
thetical hereditament,  and  will  not  treat 
these  as  running  lines  simply  because  the 
railway  company  do  happen  to  do  from 
time  to  time  something  upon  these  lines 
which  is  in  the  nature  of  and  analogous  to 
what  is  done  upon  the  sidings.''  i  think, 
therefore,  that  my  brother  Bigham  was 
quite  right  in  coming  to  the  conclusion  that 
Mr.  Ryde,  in  stating  this  case,  had  dealt 
with  the  matter  as  a  question  of  fact,  and 
had  so  treated  the  facts  that  the  conclusion 
which  he  drew  in  paragraph  20  was  correct, 
and  that  the  question  wnich  he  asked  us, 
namely,  whether  we  are  of  opinion  that 
his  ruling  in  paragraph  20  was  correct,  must 
be  answered  in  tne  affirmative ;  and,  as  I 
am  unable  to  see  that  the  said  arbitrator 
has  applied  a  wrong  principle  of  law,  I  see 
no  ground  whatever  for  sending  this  case 
back  to  him.  I  think,  therefore,  that  this 
appeal  must  be  dismissed. 

Buckley,  L.J.— Upon  the  facts  which 
the  arbitrator  has  found,  in  my  opinion  his 
decision  is  right,  and  this  appeal  fails. 
The  question  which  we  have  to  trv  is 
whether  the  primary  purpose  for  which 
these  green  lines  came  into  existence,  and 
for  which  they  are  used,  was  their  use  as 
running  lines  or  not  as  running  lines,  that 
is  to  say,  as  sidings  1  In  so  saying  I  am  not 
using  my  own  language,  but  I  am  quoting  the 
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wordsof  A.  L.  Smith,  L.  J.,  in  the  case  of  Stock- 
port Union  v.  London  and  North  Western 
Bail,  Co.y  mpra.  The  material  facts  here 
are  that  as  between  the  green  lines  and  the 
red  lines,  85  per  cent,  of  the  traffic  coming 
from  the  north  is  carried  over  the  green 
lines,  and  15  per  cent,  is  carried  over  the 
red  lines  ;  and  the  arbitrator  finds  as  a  fact 
that  if  the  green  lines  did  not  exist,  it  is 
extremely  probable,,  and  in  his  opinion 
absoluteljr  certain,  that  the  appellants' 
gross  receipts  in  the  parish  would  have  been 
mach  less.  The  further  facts  are  that  the 
cross-over  road  is  so  constructed  that  com- 
plete trains  can  stand  either  north  or  south 
of  the  cross-over  road  without  interfering 
with  the  traffic  ;  that  the  bulk  of  the  coal 
that  comes  down  to  the  green  lines  goes 
down  to  the  sea  in  complete  trains  which 
are  not  broken  up  or  marshalled  in  any  way 
on  the  green  lines,  and  that  the  bulk  of  the 
coal  goes  on  after  a  short  rest,  not  exceeding 
a  few  hours.  Those  general  statements  are 
Qualified,  not  in  substance  but  merely  in 
detail,  by  some  facts  which  I  will  not  read, 
which  are  stated  in  paragraphs  11  and  12 
of  the  case.  Further,  no  cJiarge  is  made  for 
standing  on  the  green  lines.  If  the  railway 
company  intended  the  waggons  to  wait  for 
a  week  or  longer,  they  woula  not  put  them 
on  the  green  Tines,  but  would  put  them  on 
the  uncoloured  lines,  and  they  make  no 
charge  beyond  the  ordinary  charge  for 
haulage  and  carriage  in  respect  of  waggons 
wluch  stand  on  the  green  lines.  Upon 
those  facts  it  seems  to  me  that  I  must 
answer  the  question,  what  is  the  primary 
purpose  of  those  green  lines,  by  saying  that 
their  primary  purpose  is  to  use  them  as 
running  lines  and  not  as  sidings  upon  which 
wa{[gons  are  to  be  held  up.  The  passages 
whicn  Mr.  Macmorran  has  cit^  from 
Channsll,  J.'s,  judgment  in  the  case  of 
Great  Northern  Rail.  Co.  v.  Edmonton 
Union^  supra^  seem  to  me  to  be  wholly  met 
by  those  facts  which  I  have  just  stated,  and 
I  find  that  Channell,  J.,  referring  to  the 
cases  of  Stockport  Union  v.  London  and 
North  Western  Rail,  Co,^  ntpiu,  and 
Great  Eastern  Rail,  Co,  y.  Fletton  Over- 
seersy  supra^  says  this,  which  seems  to  me 
to  be  the  most  relevant  passage  in  his  judg- 
ment for  the  present  purpose  (69  J.  F., 
at  p.  182) :  '^  In  those  cases  the  relief  lines 
or  additional  lines  were  required  to  meet 
local  circumstances.  The  argument  in  them 
was  that  if  there  had  been  no  station  there 
the  lines  would  not  have  been  duplicated, 
and  the  answer  was :  No  doubt  that  is  so, 
but  the  difficulties  of  the  station  make  it 


71  J.  P.  529. 

necessary  to  duplicate  them  and  make  it 
necessary  to  have  four  running  lines  instead 
of  two,  in  order  to  have  effective  running 
lines.  The  decision  in  each  case  was  that  that 
did  not  make  them  the  less  running  lines.' 
I  think  thatpassage  is  exactly  jjertinent  to 
this  case.  There  is  no  station  in  question 
here,  but  there  are  the  circumstances  of 
dealing  with  the  traffic  in  the  neighbour- 
hood, with  the  collieries  on  the  north  and 
the  port  on  the  south,  and  these  additional 
green  lines  are  rendered  necessary  for  the 
puroose  of  dealing  with  that  traffic,  so  as 
to  ODtain  and  deal  with  the  traffic  which  has 
to  be  dealt  with  in  that  neighbourhood.  In 
the  case  of  Great  Northern  Rail,  Co,  v. 
Edmonton  Union,  supra,  of  course,  the 
result  was  that  the  learned  judge  arrived  at 
his  conclusion  on  the  ground  that  he 
thought  that  the  place  inHornsey  was  prac- 
tically a  sorting  station.  Of  course  if  that 
were  so  there  was  no  doubt  about  the  case. 
But  I  find  upon  the  facts  here  found,  that 
this  is  not  practically  nor  at  all,  except  in  the 
small  circumstances  of  detail  mentioned 
in  paragraph  12  of  the  case,  a  sorting  or 
marshalling  station,  but  that  the  green 
lines,  as  much  as  the  red  lines,  are  primal^ 
running  linos,  the  existence  of  which  is 
necessary  for  the  purpose  of  beneficially 
handling  the  traffic  in  this  neighborhood. 
For  these  reasons  I  think  this  appeal  should 
be  dismissed. 

Kennedy,  L.  J.  —  I  am  of  the  same 
opinion.  It  appears  to  me  that  the  facts  as 
found  by  the  arbitrator  in  this  case,  if  they 
are,  as  I  think  they  were  clearly  intended  to 
be,  specific  findings  of  fact,  are  conclusive. 
For  the  reasons  which  my  lord  has  given, 
in  point  of  law  the  findings  do  not  seem  to 
be  objectionable ;  that  is  to  say,  they  do  not 
seem  to  be  based  upon  incorrect  views  of 
the  law,  and  we  have  no  ri^ht  to  travel 
outside  the  case  in  those  circumstances. 
On  these  findings  so  appearing  in  the  case, 
I  think  the  judgment  which  has  been  given 
below  must  DC  held  to  be  right. 

Appeal  dismissed. 

Solicitors  for  the  assessment  committee  : 
A.  J.  David,  for  Geo.  David  and  Evans, 
Cardiff. 

Solicitors  for  the  railway  company: 
Williamson,  Hill  &  Co.,  for  Ingledew  <k 
Sons,  Cardiff. 
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January  29,  30 ;  November  16,  1907. 

(Before  Vaughan  Wiluams,  Fabwell  and 
Buckley,  L.JJ.) 

London  and  North  Western  Railway 
Company  v,  Ampthill  Union  Assess- 
ment Committee  and  Aspley  Guise 
Parish  Council. 

Poor  rate  —  Assessment  —  Railway — Paro- 
chial principle — Contributive  value  to 
rest  of  railway  system— Prime  cost- 
Evidence,  as  to— Remoteness. 

A  line  from  Bletchley  to  Bedford  was  con- 
structed by  the  London  and  Birming- 
ham  Railway  Company  under  an  Act 
of  Farliamenty  and  an  independent 
company  {the  Bedford  Bailtoay  Com- 
pany) VHU  formed  by  the  samt  Act^  with 
a  capital  of  £125,000,  which  tvas  the 
estimated  cost  of  making  the  said  line, 
and  it  toas  provided  thatfrom  and  after 
the  completion  of  the  line  the  London 
and  Birmingham  Railvniy  Company 
should  pay  to  the  Bedford  Eailtoay 
Company  a  rent  equal  in  amount  to 
four  per  cent  on  the  £125,000.  This 
sum  having  been  expended^  and  the  line 
being  incomplete,  the  London  and  Bir- 
mingham Railway  Company  spent  a 
further  sum  of  £240,000  on  finishing 
its  construction.  The  London  and  Bir- 
mingham RaUtoay  Company  and  the 
Bedford  Railway  Company  toere  subse- 
quently, with  other  companies,  amalga- 
mated into  one  company  under  the  name 
of  the  London  and  North  Western  Rail- 
way  Company,  Vari<>us  competing  lines 
were  subsequently  built  by  other  railway 
companies,  and  it  tvas  admitted  that 
none  of  those  railway  companies  would 
have  given  more  for  the  cine  than  the 
appeUcunts. 

Held,  that  for  the  purpose  of  rating  the  line 
from  nleichley  to  Bedford^  the  rateable, 
value  of  that  portion  of  the  line  vnthin 
the  respondents^  union  ought  to  be 
ascertained  by  taking  the  receipts  and 
expenses  unthin  the  union  and  making 
the  usual  allowances,  and  that  the 
original  cost  of  the  line  and  the  bene- 
fits it  might  contribute  to  other  parts  of 
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the  appellant^  system  ought  not  to  be 
taken  into  account. 

Held,  further,  that  evidence  as  to  the  cost 
of  the  construction  of  the  line  fifty  years 
ago  tvas  inadmissible  brfore  quarter 
sessions  unless  evidence  was  given  con- 
necting that  evidence  tvith  the  present 
time. 

Decision  of  the  Divisional  Cowi^t  {reported 
70  J,  P.  46)  affirmed. 

Appeal  by  the  assessment  committee  from 
the  judgment  of  the  High  Court  of  Justice, 
King's  Bench  Division  (Lawrancs  and 
Ridley,  JJ.)  (reported  70  J.  P.  46),  upon  a 
case  stated  by  the  court  of  quarter  sessions 
for  the  county  of  Bedford  on  an  appeal  bv 
the  appellants,  the  London  ana  North 
Western  Railway  Company,  against  a  cer- 
tain rate  or  assessment  made  for  the  relief 
of  the  poor  of  the  parish  of  Aspley  QuiseL 
in  the  county  of  Bedford  on  the  27tn  day  of 
May  1904,  heard  at  the  following  Michaelmas 
quarter  sessions  for  the  county  of  Bedford, 
when  the  court  confirmed  the  rate  and  dis- 
missed the  appeal. 

The  special  case,  as  restated  pursuant  to 
an  order  of  the  Court  of  Appeal,  was  as 
follows : 

1.  The  appellants  are  the  owners  of  the 
lines  of  railway  from  Bletchley  to  Bedford 
and  from  Bedford  to  Cambridge.  These 
lines,  with  other  lines  of  the  appellants,  are 
worked  as  part  of  the  London  and  North 
Western  system,  and  are  shown  upon  the 
map  hereunto  annexed.  The  line  from 
Bletchlejr  to  Bedford  is  a  double  line 
16  miles  in  length.  The  line  from  Bedford 
to  Cambridge,  which  is  30  miles  in  len^, 
is  a  single  line  from  Bedford  for  7  miles 
to  Sandy,  where  it  crosses  and  forms  a 
junction  with  the  line  of  the  Great  Northern 
Railway,  and  is  thence  a  double  line  to 
Cambridge,  where  it  runs  into  the  station 
of  and  forms  a  junction  with  the  Great 
Eastern  Railway.  A  map  showing  the 
position  of  the  said  lines  of  railway  is 
Hereunto  annexed,  and  is  to  be  deemed  to 
form  part  of  this  case. 

2.  The  line  from  Bletchley  to  Bedford 
paeses  through  the  parish  of  Aspley  Guise, 
m  the  respondent  union,  and  was  assessed 
in  the  rate  under  appeal  at  £675  gross  and 
£375  rateable  value  per  mile. 

3.  The  line  from  Bletchley  to  Bedford 
was  constructed  by  the  London  and  Birming- 
ham Railway  Company  under  the  powers 
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of  the  Bedford  and  London  and  Birming- 
ham Railway  Act,  1845  (8  &  9  Vict.  c.  xliiiO. 
The  said  Act  and  the  other  Acts  hereinafter 
mentioned  may,  if  necessary,  be  referred  to 
and  are  to  be  deemed  to  form  part  of  this 
case.  By  ss.  3  and  4  of  that  Act  an  inde- 
pendent railway  company  called  the  Bedford 
Kail  way  Company  was  incorporated  with  a 
capital  of  £125,000,  which  was  the  estimated 
expense  of  making  the  railway  from  Bletch- 
ley  to  Bedford.  It  was  also  provided  by 
ss.  17  and  18  of  the  said  Act  that  the  rail- 
way from  Bletchlev  to  Bedford  should  be 
constructed  by  the  London  and  Birmingham 
Railway  Company,  and  (by  s.  26)  that  when 
and  so  soon  as  the  said  railway  should  be 
completed  it  should  vest  in  and  become  the 
absolute  property  of  the  London  and  Bir- 
mingham Railway  Company. 

4.  By  s.  27  of  the  above-mentioned  Act 
it  was  further  provided  that  from  the  time 
of  the  completion  of  the  said  railway  the 
London  and  Birmingham  Railway  Com- 
pany should  annually  bv  eoual  half-yearly 
payments  pay  to  theBedfora  Railway  Com- 
pany a  sum,  called  in  the  Act  a  rent,  which 
should  be  equal  in  amount  to  four  per  cent, 
per  annum  on  the  said  capital  of  £125,000, 
or  so  much  thereof  as  should  have  been 
expended  in  and  about  the  formation  of  the 
said  railway,  including  therein  the  purchase 
of  lands  and  expenses  incident  thereto,  the 
expenses  incurred  in  and  about  the  obtain- 
ing of  the  said  Act,  the  payment  of  interest 
on  calls,  and  every  other  expense  incidental 
to  the  making  and  completion  of  the  said 
railway,  and  that  the  London  and  Birming- 
ham Railway  Company  should  also  pay  to 
the  said  Bedford  Railway  Company  one 
moiety  of  the  surplus  profits  which  should 
arise  and  come  from  the  working  of  the  said 
intended  railway  in  the  then  preceding 
half-year  after  payment  of  all  expenses 
incurred  in  ana  about  the  working  and 
maintenance  of  the  said  railway,  the  interest 
on  subsisting  loans,  and  advances  to  either 
of  the  said  companies  upon  mortgage  or 
bond  by  exercise  of  the  powers  of  borrow- 
ing therein  contained,  and  the  said  percen- 
tage by  way  of  rent  upon  the  capital 
expended  as  aforesaid,  together  with  such 
sum  for  interest  and  depreciation  of  stock 
as  therein  provided.  By  s.  28  of  the  same 
Act  the  said  rent  and  moiety  of  surplus 
profits  were  made  a  charge  upon  the  rail- 
way and  recoverable  by  distress  as  for  rent 
in  arrear. 

5.  The  sum  of  £125,000,  which  was  the 
capital  of  the  Bedford  Railway  Company 
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and  the  estimated  cost  of  constructing  the 
railway,  having  all  been  expended,  the 
London  and  Birmingham  Railway  Com- 
pany spent  a  further  sum  of  £240,000  on 
the  construction  of  the  line  as  it  now  exists. 
At  this  time  neither  the  Midland  Railway 
from  Bedford  to  Hitchin  nor  from  Bedford 
to  London  was  in  existence.  The  Great 
Northern  Railwaywas  only  just  authorised, 
and  no  line  from  Hitchin  to  Cambridge  had 
been  authorised. 

6.  The  London  and  Birmingham  Railway 
Company  was,  with  other  companies,  amal- 
gamated into  one  company  in  1846  under 
the  name  of  the  London  and  North  Western 
Railway  Company. 

7.  Under  the  provisions  of  the  London 
and  North  Western  Railway  (Joint  and 
Various  Powers)  Act,  1877  (41  &  42  Vict, 
c.  xci.),  the  share  capital  of  the  Bedford 
Railway  Company,  namely,  £125,000,  which 
by  the  former  Act  was  divided  into  2,500 
shares  of  £50  each,  was  converted  in  1878 
into  £125,000  London  and  North  Western 
Railway  Four  per  Cent.  Consolidated 
Guaranteed  Stock,  such  conversion  in- 
cluding the  contingent  half  profits  beyond 
four  per  cent. 

8.  By  s.  40  of  the  London  and  North 
Western  Railway  (Additional  Powers)  Act, 
1879  (42  &  43  Vict.  c.  cxlii.),  the  Bedford 
Railway  Company  was  dissolved  and  ceased 
to  exist. 

9.  The  line  of  railway  from  Bedford  to 
Cambridge  was  authorised  by  the  Bedford 
and  Cambridge  Railway  Act,  1860  (23  & 
24  Vict.  c.  clxxxiii.),  and  was  taken  over  by 
the  London  and  North  Western  Railway 
under  a  subsequent  Act  in  1864  (27  k 
28  Vict.  c.  Ixii.). 

10.  The  appellants  contended  that  for  the 
purpose  of  rating,  the  line  from  Bletchley 
to  Bedford  must  be  treated  in  the  same 
way  as  any  part  of  the  London  and  North 
Western  Railway  system,  and  that  the 
rateable  value  of  that  portion  of  the  line 
which  is  within  the  parisn  of  Aspley  Guise, 
ought  to  be  ascertained  by  adopting  what 
is  known  as  the  parochial  principle,  that  is 
to  say,  bv  taking  the  receipts  and  expenses 
within  the  parish  and  making  the  usual 
allowances.  That  neither  the  cost  of  con- 
struction upwards  of  fifty  years  ago,  nor 
any  calculation  based  on  such  cost,  ought 
to  be  taken  into  consideration  at  all,  nor 
was  there  any  reason  to  depart  from  the 
parochial  system. 

11.  It  was  proved  that  none  of  the  other 
companies   connecting   with   the   railway, 
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namely,  the  Great  Eastern,  the  Great 
Northern,  or  the  Midland,  would  pay  any 
higher  sum  by  way  of  rent  than  was  repre- 
sented by  the  parochial  method,  nor  would 
they  work  it  on  a  fixed  proportion  of  gross 
earnings. 
12.  The  respondents  contended  : 

(1)  That  the  letting  value  or  rateable 
value  of  a  parochial  section  of  a  line  of  rail- 
way extending  into  several  parishes  was 
not  necessarily  limited  or  measured  by  the 
profits  resulting  from  the  receipts  and  ex- 
penses in  the  particular  parish,  and  that 
the  appellants  oy  occupying  the  said  line 
from  Bletchley  to  Bedford,  running  through 
the  parish  of  Aspley  Guise,  secured  traffic 
and  earned  profits  on  other  parts  of  their 
system  which  they  would  not  have  secured 
and  earned  if  they  were  not  occupiers  of 
the  said  line  from  Bletchley  to  Bedford. 

(2)  That  as  the  appellants  were  paying 
interest  at  four  per  cent,  on  the  said  sum  ot 
£125,000,  the  share  capital  of  the  Bedford 
Bailway  Company,  and  interest,  say,  at 
four  per  cent,  on  the  said  additional  sum  of 
£240,000  which  had  been  spent  on  con- 
structing the  said  line  from  Bletchley  to 
Bedford,  they  were  in  substance  pacing  a 
rent  at  the  rate  of  about  £900  per  mile  for 
the  said  line  (that  being  the  equivalent  of 
the  interest  at  four  per  cent,  on  the  said 
two  sums  of  £125,000  and  £240,000),  that 
this  payment  (though  not  conclusive)  was 
some  evidence  of  the  sum  which  the  appel- 
lants would  be  willing  at  the  date  oi  the 
rate  to  pay  for  the  said  line  in  order  to 
secure  traffic  which  they  would  not  other- 
wise get,  and  that  the  appellants  would  at 
least  be  willing  to  pay  all  the  expenses  of 
maintaining  the  said  line,  and  in  addition 
to  pve  a  rent  at  the  rate  of  £375  per  mile, 
which  was  the  sum  at  which  they  were 
assessed  in  the  said  rate,  and  that  if  the 
appellants  would  not  give  the  said  rent  of 
£375  per  mile,  other  railway  companies 
would  oe  willing  to  do  so. 

(3)  That  the  said  line  might  reasonably 
be  expected  to  let  to  the  appellants  or  to 
other  railway  companies  at  a  rent  equal  to 
forty  per  cent,  of  the  gross  receipts  (the 
tenant  undertaking  to  pay  all  the  expenses 
of  maintaining  the  said  line),  and  that  the 
gross  receipts  being  admitted  to  be  £2,250, 
the  assessment  appealed  against  could  be 
supported  upon  this  basis  ietlso. 

(4)  That  even  if  the  letting  value  or  rate- 
able value  of  the  said  line  m  each  parish 
were  limited  or  measured  by  the  profits 
resulting  from  the  receipts  and  expenses  in 
that  parish,  the  rateable  value  of  the  said 
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line  in  the  parish  of  Aspley  Guise,  calcu- 
lated on  the  parochial  principle,  was  at 
least  equal  to  £375  per  mile,  wnich  was  the 
amount  stated  in  the  said  rate. 

13.  The  court  of  quarter  sessions  gave  the 
following  judgment : 

"  The  court  is  of  opinion  that  the  assess- 
ment and  rate  appealed  from  should  be 
confirmed,  and  this  appeal  be  dismissed 
with  costs.  As  this  is  an  important  case, 
and  we  understand  the  appellants  desire  to 
have  the  law  definitely  ascertained  as  to 
what  is  the  proper  mode  of  assessment,  the 
decisions  in  the  Hij^h  Court  being  very  con- 
flicting, we  will  eive  the  reasons  for  our 
decision,  so  that  if  we  are  wrong  the  appel- 
lants will  not  suffer  should  they  choose  to 
question  our  judgment  in  a  higher  court. 

"  The  appellants  have  contended  that  the 
only  legal  mode  of  assessing  this  portion  of 
the  line  is  that  based  upon  the  parochicd 
principle,  namely,  by  taking  into  considera- 
tion the  receipts  and  expenses  in  this  parish 
and  making  the  usual  allowances.  We 
have  not  adopted  this  mode,  but  have  been 
guided  by  the  fact  that  the  appellants  do  in 
fact  pay  interest  upon  the  sum  of  £125,000 
mentioned  in  the  Acts  of  Parliament 
relating  to  this  line  and  referred  to  in  the 
course  of  the  hearing  of  this  appeal,  and 
interest  upon  the  further  sura  ot  £240,000 
spent  by  tnem  as  stated  by  their  counsel  In 
finishing  the  lino,  both  which  classes  of 
interest  we  consider  in  the  nature  of  rent. 
This  interest  or  rental  at  four  per  cent  comes 
out  at  over  £900  net  per  annum  per  mile  of 
this  line  including  stations,  the  appellants 
doing  their  own  repairs.  Since  we  consider 
the  appellants  as  possible  hypothetical 
tenants  from  year  to  year  of  this  line,  we  do 
not  think  under  these  circumstances  that 
the  assessment  in  question,  which  works 
out  at  £675  gross  and  £375  rateable  per 
mile  is  excessive,  as  in  our  opinion,  based 
upon  the  before-mentioned  sum  of  £900 
being  treated  as  rent,  the  line  might  reason- 
ably be  expected  to  let  from  year  to  year  at 
the  said  gross  sum  of  £675  per  mile,  the 
landlord  and  tenant  taking  upon  themselves 
the  respective  statutory  burdens. 

"  If  requested  we  will  grant  a  case,  and 
to  save  the  expense  of  a  rehearing^  should 
the  High  Court  decide  our  mode  of  assessing 
is  wrong,  and  that  the  line  should  be 
assessed  upon  the  parochial  principle  of 
receipts  and  expenses  within  the  pariah, 
we  find  that  the  proper  assessment  would 
then  be  £400  gross  and  £150  rateable  per 
mile. 


KA6ISTEBIAL  CASES. 


Ia  A  N.  W,  Ry.  Co.  v,  Ampthill  (In.  Ass. 
,    Com.  and  Aspley  Quise  Parish  Council. 

•*  We  have  carefully  considered  the 
decision  we  have  given,  and  we  must 
decline  to  go  beyond  the  wording.'' 

13a.  The  court  of  quarter  sessions  did 
not  solely  rely  upon  the  interest  paid  by 
the  appellants  upon  the  respective  sums  of 
£125,000  and  £240,000  referred  to  in  this 
case  in  coming  to  their  decision,  but  took 
into  consideration  also,  and  acted  upon,  the 
evidence  of  two  valuers  called  by  the  respon- 
dents at  the  hearing  before  them,  wnose 
valuations  were  based  upon  a  percentage  of 
the  admitted  gross  earnings  of  the  lines  per 
mile,  such  valuations  exceeding  £1,000 
gross  and  £700  rateable  respectively  in 
accordance  with  the  contention  of  the 
respondents  as  set  out  in  paragraph  12  (3) 
hereof. 

14.  If  the  court  should  be  of  opinion  that 
the  mode  of  assessment  adopted  bv  the 
court  of  quarter  sessions  as  hereinbefore 
stated  is  wrong,  the  order  of  sessions 
confirming  the  rate  appealed  against  and 
dismissing  the  appeal  is  to  be  quashed,  and 
the  assessment  is  to  be  reduced  to  £400 
gross  and  £150  rateable  value,  and  the 
appeal  to  the  court  of  quarter  sessions 
allowed,  unless  the  High  Court  otherwise 
order,  otherwise  the  said  order  of  the  court 
of  quarter  sessions  is  to  stand. 

The  Divisional  Court  held,  upon  the 
special  case  as  originally  stated,  that  for  the 
purpose  of  rating  the  line  from  Bletchley  to 
Becnord,  the  rateable  value  of  that  portion 
of  the  line  within  the  parish  ou^ht  to  be 
ascertained  hy  taking  the  receipts  and 
expenses  within  the  parish  and  making  the 
usual  allowances,  and  that  the  original  cost 
of  the  line  and  tne  benefits  it  might  contri- 
bute to  other  parts  of  the  railway  com- 
pany's system  ought  not  to  be  taken  into 
account. 

Eyde  (Charles  Stimson  with  him),  for  the 
assessment  committee. —The court  of  quarter 
sessions  applied  their  minds  to  the  right 
problem,  namely,  what  is  the  rent  which  a 
hypothetical  tenant,  including  inter  cUia^ 
the  actual  occupiers,  might  reasonably  be 
expected  to  give  ;  and  they  have  answered 
that  question  in  my  favour,  by  saying  that 
a  tenant  might  be  reasonably  expected  to 
give  £676  per  mile.  Unless  they  eithet 
rejected  admissible  evidence^  or  sulmitted 
inadmissible  evidence,  the  High  Court  can- 
not interfere.  The  evidence  as  to  the  cost 
of  constructing  the  line  was  admissible. 
The  remoteness  of  that  evidence  affects  its 
weight  and  not  its  admissibility.  [Vaughan 
Williams,  L.J. :  Do  you  mean  to  say  that 


71  J.  P.  545. 

the  rent,  or  the  thing  in  the  nature  of  a 
rent,  that  a  companv  were  willing  to  pay 
for  the  enjoyment  of  a  piece  of  line  in  the 
first  year  of  Queen  Victoria  would  be  ad- 
missible?] It  would  be  admissible  if  the 
person  tendering  it  connected  it  by  subse- 
quent events  with  modern  times. 

After     further     argument     the     court 

g^AUGHAN  Wiluams,  Farwell  and 
UCKLEY,  L.JJA  without  calling  upon  Sir 
JicUph  Littler,  K.C,  Page,  K.C.,  and  Bonsey, 
who  appeared  for  the  railway  company, 
dismissed  the  appeal  on  the  ground  that 
the  court  of  Quarter  sessions  decided  upon 
evidence  whicn,  as  there  was  nothing  in  the 
special  case  to  show  that  there  was  any 
evidence  connecting  that  evidence  with  the 
present  time,  was  too  remote,  and,  therefore, 
inadmissible. 

Appeal  dismissed. 

Solicitor  fbr  the  assessment  committee: 
A.  T.  Trethewy. 

Solicitor  for  the  railway  company:  C. 
de  J.  Andrewes. 
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October  15,  16,  1907. 

(Before  Phillimobe  and  Walton,  JJ.) 

Folkestone  Cobpobation  v.  Rook. 

ublic  health— Private  street  —  Contract 
between  urban  authority  and  frontagers 
as  to  making  up  of  roads— ^/^ra  op 
intra  vires — Private  Street  Works  Act, 
1892  (55  &  66  Vict.  c.  67),  ss.  7,  8,  14. 

Tke  oumers  of,  and  frontagers  on,  certain 
roads,  agreed  with  the  urban  autho- 
rity, by  deed  made  in  1879,  that  from 
January  \st,  1880,  the  roads  should  be 
dedicated  to  the  public,  and  should  be 
mted  by  the  v/rban  authority  as 
lie  highways,  repairable  by  the  in- 
itants  at  large,  and  should  be 
maintained  and  repaired  accordingly^, 
and  that  the  urban  authority  should 
be  at  liherty  to  plant  trees,  and  to  erect 
and  maintain  seats  for  public  u^ 
thereon,  and  to  do  all  other  acts,  and 
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to  exercise  all  other  powers^  under  a 
local  Act  qf  1855,  and  the  Public 
Health  Actj  1875.  It  wasj  however^  in 
and  by  the  said  deed  further  agreed 
that  the  urban  authority  was  to  retain 
and  have  the  mme  powers  of  reauiring 
the  fi'onta.gersy  so  soon  and  to  such  extent 
only  as  their  lands  should  be  actually 
occupied  for  building  purposes,  to  seufer, 
level,  pave,  etc,  suc/i  of  the  said  roads 
as  should  for  the  time  being  not  be 
sewered,  levelled,  paved,  etc.  to  the  satis- 
faction  of  the  urban  authority,  and 
such  powers  of  executing  and  of  recover- 
ing expenses,  and  of  taJnng  proceedings 
in  relation  to  the  matters  aforesaid,  as 
the  urban  authority  would  for  the  time 
being  have  or  be  capable  of  exercising 
under  the  Public  Health  Act,  1875,  or 
the  local  Act,  if  the  said  roads  had,  for 
the  time  being,  not  been  cuxepted  by  the 
urban  authority  as  public  highways, 
and  were  not  highioays  repairaMe  by 
the  inhalfitants  at  large. 

The  corporation,  who  had  adopted  the 
PrivaU  Street  Works  Act,  1892,  9ued  a 
successor  in  title  of  one  of  the  frontagers 
on  one  of  the  said  roads,  under  s,  14 
of  that  Act,  for  the  apportioned  expenses 
of  private  street  toorJcs  executed  on  the 
road. 

The  frontager  had  taken  no  objection  to  the 
provisional  or  to  the  final  apportion- 
ment under  ss,  7  and  12  of  the  Act, 

Held,  that  if  the  meaning  of  the  deed  was 
that  the  roads  were,  as  between  the 
parties,  to  be  deemed  highioays  repair- 
able by  the  inhabitants  at  large,  and 
that — by  implication— the  corporation 
undertook  not  to  put  into  force  the 
Private  Street  Works  Act,  1892^  against 
the  frontagers,  it  was  ultra  vires.  If 
the  deed  had  no  such  meaning,  it  was 
no  bar,  in  the  present  com,  to  proceedings 
under  <.  14  of  that  Act, 

Appeal  from  the  county  court  of  Folke- 
stone. 

The  corporation  of  Folkestone,  who  had 
adopted  the  Private  Street  Works  Act, 
1892,  sued  the  defendant  as  a  frontager  in 
the  Shomcliffe  Road,  Folkestone,  under 
s.  14  of  that  Act,  for  the  apportioned 
expenses  of  private  street  works  executed  in 
that  road. 

An  indenture  made  on  December  3rd, 
1879,  between  Sir  Edward  William  Watkin, 
chairman  of  the  board  of  directors  of  the 
590 
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South  Eastern  Railway  Company,  and 
Viscount  Folkestone  of  the  first  part,  the 
Earl  of  Radnor  of  the  second  part,  burwood 
Godlee,  Esq.,  of  the  third  part,  the  trustees  of 
Ward  and  Mitchell's  Charity  of  Folkestone, 
of  the  fourth  part,  the  South  Eastern  Railway 
Company  of  the  fifth  part  and  the  corpora- 
tion of  Folkestone  being  the  authority  for 
executing  the  Folkestone  Improvement  Act, 
1855,  and  the  urban  authority  for  Folke- 
stone within  the  meaning  of  the  Public 
Health  Act,  1875,  of  the  sixth  part,  pro- 
vided that : 

*' Whereas  b^  an  indenture  dated  the 
18th  day  of  April  1878  and  expressed  to  be 
made  between  the  said  Earl  of  Radnor  of 
the  Ist  part  the  said  B.  Qodlee  of  the  2nd 

girt  and  the  said  South  Eastern  Railway 
ompany  of  the  3rd  part  and  the  said  Sir 
E.  W.  Watkin  and  the  said  Viscount  Folke- 
stone of  the  4th  part  the  sites  and  soil  of 
the  roads  shown  on  the  plan  hereto  annexed 
(which  roads  are  situate  on  or  near  the 
West  Cliff  in  the  township  and  parish  of 
Folkestone  in  the  county  of  Kent  and  are 
as  to  the  roads  between  the  points  A  and  B 
and  B  and  D  on  the  said  plan  40  ft.  wide 
and  as  to  the  road  between  the  points  B  and 
C  called  or  intended  to  be  called  *  Shom- 
cliffe Road  *  75  ft.  wide  and  as  to  the  road 
between  the  |>oints  E  and  F  called,  or 
intended  to  be  called  '  The  Earl's  Avenue ' 
80  ft.  wide)  were  conveyed  and  assured 
unto  and  to  the  use  of  the  said  Sir  K  W. 
Watkin  and  Viscount  Folkestone  their 
heirs  and  assigns  noon  trusts  therebv 
declared  for  making  tne  said  roads  with 
footways  thereto  and  for  laying  down 
sewers  and  gas  pifjes  and  water  pipes  there- 
under and  dedicating  the  said  roads  to  the 
use  of  the  public  and  for  permitting  the 
urban  authority  at  Folkestone  to  tiJce  over 
as  i>ublic  highways  the  whole  or  from  time 
to  time  any  part  or  parts  of  the  said  roads 
respectively  when  and  so  soon  as  the  same 
should  be  ready  for  that  purpose  and  the 
urban  authority  should  be  wiUin^  to  accept 
the  same  respectively  as  public  highways. 

**  And  whereas  in  pursuance  of  covenants 
contained  in  the  indenture  hereinbefore 
mentioned  the  said  road  between  Uie  points 
E  and  F,  has  been  made  with  an  unflacged 
and  for  the  greater  part  of  its  length  with^an 
unkerbed  and  for  the  whole  of  its  length  an 
unchannelled  footway  on  each  side  by  and  at 
the  expense  of  the  said  Earl  of  Radnor  and 
the  several  other  roads  have  been  made  by 
and  at  the  expense  of  the  railway  company. 

*'And  whereas  although  the  said  road 
between  the  points  B  and  C  called  or 
intended  to  be  called  ^Shorncliffe  Road' 
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has  been  set  out  and  fenced  off  from  the 
adjacent  land  on  either  side  as  a  road  75  ft. 
wide  it  has  at  present  been  formed  and 
metalled  only  as  a  roadway  30  ft  wide  with 
an  unflaflgea  footway  12  ft.  6  in.  wide  on 
the  soatn  side  thereof  the  strip  of  land 
32  ft  6  in.  wide  along  the  north  side  thereof 
being  at  present  not  formed  or  metalled  as 
a  roadwav  or  footway  but  the  rest  of  the 
said  roads  have  been  duly  formed  and 
metalled  with  an  untagged  ankerbed  and 
ttnchannelled  footway  on  each  side  thereof 
and  subject  to  the  provisions  hereinafter 
contained  all  the  said  roads  though  un- 
sewered  are  fit  and  ready  for  public  use. 

"  And  whereas  the  South  Eastern  Rail- 
way Company  are  the  owners  of  the  piece 
of  land  adjacent  to  the  north  side  of  the 
said  road,  between  the  points  A  and  B  and 
lying  between  that  road  and  the  line  of 
their  railway  which  piece  of  land  forms  in- 
part  the  site  of  the  proposed  extension  of 
the  Shorncliffe  Station  of  the  said  company. 
And  the  said  South  Eastern  Railway  Com- 
pany are  also  the  owners  of  so  much  of  the 
piece  of  land  adjacent  to  the  west  side  of 
the  said  road  B  to  D  as  is  marked  B  to  O. 

"  And  whereas  the  said  B.  Godlee  is  the 
owner  of  the  land  adjacent  on  either  side  to 
so  much  of  the  said  road  between  the  points 
B  and  C  on  the  said  plan  as  is  coloured 
green  on  the  said  plan  and  is  not  bounded 
on  the  south  side  thereof  by  part  of  the 
same  road  and  he  is  the  owner  of  land 
adyacent  on  the  north  side  to  so  much  of 
the  same  road  as  is  coloured  green  on  the 
said  plan  and  is  bounded  on  the  south  side 
thereof  bv  part  of  the  same  road.  And 
whereas  the  parties  hereto  of  the  4th  part 
as  trustees  of  Ward  and  Mitchell's  Charity 
aforesaid  are  owners  in  part  of  the  land 
adjacent  to  the  west  side  of  the  said  road 
between  the  points  E  and  F. 

"  And  whereas  the  said  Earl  of  Radnor 
is  the  owner  of  all  the  rest  of  the  land 
adjacent  to  the  said  roads  respectively. 

**  And  whereas  the  said  oroan  authority 
has  agreed  at  the  request  of  several  other 
persons,  parties  hereto  to  accept  the  said 
roads  respectively  as  public  highways 
repairable  by  the  urban  authority  on  the 
terms  and  conditions  and  subject  to  the 
provisions  hereinafter  mentioned  and  con- 
tained but  not  otherwise." 

**  Now'  this  indenture  witnesseth  that  for 
the  considerations  herein  appearing  it  is 
hereby  mutually  agreed  and  declared 
between  and  by  the  parties  hereto  as 
follows : 

"1.  The  said  roads  called  'Shorncliffe 
Road'  and  the  'Earl's  Avenue'  and  the 
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other  roads  shown  and  coloured  on  the 
said  plan  hereto  annexed  shall  respectively 
as  from  the  1st  day  of  January  1880  be 
dedicated  to  the  public  and  shall  be 
accepted  by  the  said  urban  authority  as 
public  highways  repairable  by  the  inhabi- 
tants at  large  and  snail  be  maintained  and 
repaired  accordingly  and  the  urban  autho- 
rity shall  be  at  liberty  to  plant  trees  and  to 
erect  and  maintain  seats  for  the  public  use 
thereon  respectively  and  to  do  all  other 
acts  and  to  exercise  all  other  powers  under 
the  said  Acts  or  either  of  them.  But 
nevertheless  the  urban  authority  shall  re- 
tain and  have  the  same  powers  of  reouiring 
the  respective  owners  or  occupiers  for  the 
time  being  of  the  land  fronting  adyoining 
or  abutting  on  the  said  roads  respectively 
80  soon  and  to  such  extent  only  as  the 
same  shall  be  actually  occupied  for  build- 
ing purposes,  to  sewer,  level,  pave,  metal, 
flag,  Kerb,  channel,  or  make  good  all  or  any 
parts  of  the  said  roads  respectively  or  the 
carriageway,  footway  or  any  other  part  of 
the  said  roads  respectively  which  for  the 
time  being  shall  not  be  sewered,  levelled, 
paved  metalled  flagged  kerbed  channelled 
and  made  good  to  the  satisfaction  of  the 
urban  authority.  Provided  always  that  the 
respective  owners  or  occupiers  aforesaid 
shall  not  be  liable  to  repair  or  make  {^>od 
such  part  or  parts  of  the  said  roads  carriage- 
way or  footwav  as  are  already  made  or 
metalled  and  subject  to  the  above-mentioned 
provisions  and  such  powers  of  executing 
and  of  recovering  in  a  summary  manner 
expenses  and  of  taking  proceedings  in  rela- 
tion to  the  matters  aforesaid  or  any  of  them 
as  the  urban  authority  would  for  the  time 
being  have  or  be  capable  of  exercising  under 
8.  150  and  other  sections  of  the  Public 
Health  Act  1875  or  under  the  Folkestone 
Improvement  Act  1855  if  the  said  roads 
respectively  had  for  the  time  being  not 
been  accepted  by  the  urban  authority  as  a 
public  highway  and  were  not  a  highway 
repairable  by  the  inhabitants  at  large. 

^'2.  In  particular  it  shall  be  lawful  for 
the  urban  authority  at  any  time  or  times 
hereafter  to  re<^uire  the  owners  or  occupiers 
for  the  time  being  of  the  land  fronting  and 
adjoining  or  abutting  on  the  north  side  of 
the  said  Shorncliffe  Road  between  the  points 
B  and  C  so  soon  and  to  such  an  extent  only 
as  the  same  shall  be  actually  occupied  for 
building  purposes  to  widen  all  or  any  part 
of  the  rcNBtdway  thereof  from  30  ft.  as  at 
present  to  50  ft.  and  to  form  a  footway 
12  ft  6  in.  wide  along  all  or  any  part  of 
the  northern  side  thereof  and  to  level,  pave, 
metal,  flag,  kerb,  channel  and  make  good 
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in  the  same  manner  as  the  parts  already 
made  the  said  additional  widtn  of  roadway 
and  the  said  additional  width  of  footway 
respectively  and  it  shall  be  lawful  for  the 
said  owners  and  occupiers  for  these  or  any 
other  purposes  to  use  the  said  strip  of  land 
32  ft.  6  in.  wide  on  the  north  side  of  the 
said  Shorncliffe  Road.  Provided  always 
that  if  the  said  urban  or  other  public  autho- 
rity shall  at  any  time  before  the  said  road- 
way and  footway  shall  have  been  so  widened 
and  completed  sanction  the  formation  of  a 
tramway  along  the  said  roadway  then  and 
in  that  case  the  said  urban  authority  shall 
impose  or  stipulate  for  the  imposition  on 
the  promoters  or  proprietors  of  such  tram- 
way the  obli^tion  to  form  the  tramway  in 
accordance  with  the  Tramway  Acts  then  in 
force  and  to  construct  the  same  on  the 
unmade  portion  of  the  existing  roadway 
and  so  as  not  to  encroach  (without  the  ex- 
press consent  in  writing  of  the  Earl  of 
Radnor  or  of  the  said  B.  Godlee  as  the  case 
may  be  and  of  the  South  Eastern  Railway 
Company)  on  32  ft.  6  in.  of  roadway  which 
is  already  formed  and  metalled  and  shall 
also  impose  or  stipulate  for  the  imposition  on 
the  promoters  or  proprietors  of  such  tram- 
way the  obligation  to  pay  to  the  said  Earl 
or  to  the  said  R  Godlee  as  the  case  may  be 
all  and  every  additional  expense  which  the 
said  Earl  or  the  said  B.  Goalee  as  the  case 
may  be  may  be  put  to  by  reason  of  the. 
oonstruction  or  existence  of  the  said  tram- 
way in  carrying  out  his  obligation  under 
this  agreement. 

"  3.  The  parties  hereto  of  the  first  five  parts 
as  and  according  to  their  respective  estates 
and  interest  in  the  site  and  soil  of  the  said 
roads  and  in  the  adjacent  lands  respectively 
do  and  each  of  them  doth  hereby  grant 
unto  the  urban  authority  their  successors 
and  assigns  all  such  power  over  or  affecting 
the  said  roads  and  lands  respectively  as  it 
is  hereinbefore  agreed  ^hall  be  possessed  or 
be  exerciseable  by  the  urban  authority. 

^*  In  witness  whereof  the  said  parties  have 
hereunto  set  their  hands  and  seals  and  the 
said  company  have  caused  their  common 
seal  to  be  affixed  and  the  said  mayor  alder- 
men and  burgesses  have  hereunto  affixed 
their  corix>rate  seal  the  day  and  year  first 
above  written." 

The  frontager  was  the  successor  in  title 
of  one  of  the  frontagers  who  was  a  party  to 
the  above  agreement,  and  he  contended  that 
the  agreement  prevented  the  corporation 
from  now  suins  him,  as  Shorncliffe  Road 
must  be  deemea,  as  between  the  parties,  to 
be  a  highway  repairable  by  the  inhabitants 
at  large. 
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It  appeared  that  the  f  ronta^r  had  taken 
no  objection  to  the  provisional  or  final 
apportionment  under  ss.  7,  12  of  the  Private 
Street  Works  Act,  1892. 

The  county  court  judge  held  that  such  an 
objection  could  not  then  be  raised,  having 
regard  to  ss.  7  (b)  and  8  (2)  of  the  Private 
Street  Works  Act,  1892,  and  he  gave  judg- 
ment for  the  corporation  for  £22  10<. 

The  frontager  appealed.  The  grounds 
of  appeal  in  nis  notice  of  appeal  were  that 
the  county  court  judge  was  wrong  in 
law,  having  regard  to  the  above  agree* 
ment  in  holding  that  the  plaintiffs  were 
entitled  to  recover  the  said  sum  under  and 
by  virtue  of  the  Private  Street  Works  Act, 
1892,  as  the  amount  of  a  final  apportion- 
ment made  by  the  borough  surveyor  in 
respect  of  street  works  executed  oy  the 
plaintiffs  in  Shorncliffe  Road,  Folkestone. 
And  in  holding  that  the  effect  of  the  said 
agreement  was  that  whilst  the  plaintiffs 
thereby  took  over  the  road  in  question  as  a 
highway  repairable  by  the  inhabitants  at 
large,  they  thereby  legally  and  effectually 
reserved  to  themselves  every  statutory  right 
to  deal  with  the  same  road  as  though  it 
were  not  a  highway  so  repairable,  and  that 
on  the  facts  proved  and  admitted  at  the 
trial  the  learned  judge  should  have  given 
judgment  for  the  defendant. 

By  s.  7  of  the  Private  Street  Works  Act, 
1892  :  "  During  the  said  month  "  (from  the 
date  of  the  first  publication  of  the  resolu-^ 
tion  approving  the  specifications  plans  and 
sections  (if  any)  estimates  and  provisional 
apportionments)  "any  owner  of  any  pre- 
mises shown  in  a  provisional  apportionment 
as  liable  to  be  char^^ed  with  any  part  of  the 
expenses  of  executing  the  works  may,  by 
written  notice  served  on  the  urban  autho- 
rity, object  to  the  proposals  of  the  urban 
authority  on  any  of  the  following  grounds  ; 
(that  is  to  say,) 

"  (a)  That  an  alleged  street  or  part  of  a 
street  is  not  or  does  not  form  part  of  a 
street  within  the  meaning  of  this  Act ; 

"  (b)  That  a  street  or  part  of  a  street  is 
(in  whole  or  in  part)  a  highway  repairable 
by  the  inhabitants  at  large  :    .    .    .    " 

By  s.  8  of  the  Private  Street  Works  Act, 
1892:  "(1)  The  urban  authority  at  any 
time  after  the  expiration  of  the  said  month 
may  apply  to  a  court  of  summaryjurisdic- 
tion  to  appoint  a  time  for  determining  the 
matter  ot  all  objections  made  as  in  this  Act 
mentioned,  and  shall  publish  a  notice  of 
the  time  and  place  appointed,  and  copies 
of  such  notice  shall  oe  served  upon  the 
objectors ;  and  at  the  time  and  place  so 
appointed  any  such  court  may  proceed  to 
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hear  and  determine  the  msttter  of  all  such 
objections  in  the  same  manner  as  nearly  as 
ma^  be,  and  with  tJie  same  powers  and 
subject  to  the  same  provisions  with  respect 
to  stating  a  case,  i^  if  the  urban  authority 
were  proceeding  summarily  against  the 
objectors  to  enforce  payment  of  a  sum  of 
money  summarily  recoverable.  The  court 
may  quash  in  whole  or  in  part  or  ma^ 
amend  the  resolution,  plans,  sections,  esti- 
mates, and  provisional  apportionments,  or 
any  of  them,  on  the  application  either  of 
any  objector  or  of  the  urban  authority. 
The  court  may  also,  if  it  thinks  fit,  adjourn 
the  hearing  and  direct  any  further  notices 
to  be  given. 

"  (2)  No  objection  which  could  be  made 
under  this  Act  shall  be  otherwise  made  or 
allowed  in  any  court  proceeding  or  manner 
whatsoever    .    .    .    *^ 

By  s.  14  of  the  PrivatrStreet  Works  Act, 
1892  :  **The  urban  authority,  if  the^  think 
fit,  may  from  time  to  time  (in  addition  and 
without  prejudice  to  any  other  remedy) 
recover  summarily  in  a  court  of  summary 
jurisdiction,  or  as  a  simple  contract  debt  by 
action  in  any  court  of  competent  jurisdic- 
tion, from  the  owner  for  the  time  oeing  of 
any  premises  in  respect  of  which  any  sum 
is  due  for  expenses  of  private  street  works 
the  whole  or  any  portion  of  such  sum, 
together  with  interest  at  a  rate  not  exceed- 
ing four  pounds  per  centum  per  annum, 
from  the  date  of  the  final  apportionment 
till  payment  thereof." 

McCardie,  for  the  frontager. — By  virtue 
of  this  agreement  the  corporation  were  pre- 
cluded from  suing  my  client.  They  could 
not  sue  him  under  s.  150  of  the  Public 
Health  Act,  1875.  See  s.  25  of  the  Act  of 
1892.  They  did  not  sue  him  under  the 
Folkestone  Improvement  Act,  1855.  There 
is  nothing  to  prevent  the  local  authority 
binding  itself  not  to  sue  for  such  expenses, 
as  the  Folkestone  Corporation  did  in  this 
case,  with  an  exception  in  certain  cases 
which  are  not  here  material  (Mcwor  of  New 
Windsor  v.  Slavell  (1884),  27  Ch.  D.  665). 
This  objection  is  not  that  specified  in  either 
s.  7  (a)  or  (b)  of  the  Act  of  1892.  Section  7 
does  not  exhaust  the  possible  objections 
which  can  be  made  to  an  apportionment. 
That  is  clear  from  s.  8  (2)  of  the  Act.  By 
virtue  of  this  agreement  these  highways 
must  be  deemed,  as  between  the  parties,  to 
be  highways  repairable  by  the  public  at 
large,  and  s.  7  (a),  (b)  do  not  apply  to  this 
case.  [He  also  referred  to  Wooajcrd  Urban 
District  Council  v.  Henioood  (1899\  64  J.  P. 
148;    Yabbicom  v.  King  (1899),  63  J.  P. 
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149 ;  [1899]  1  Q.  B.  444 ;  Dodworth  Urban 
District  Council  v.  Ibootson  and  Another 
(1903),  67  J.  P.  132 ;  and  s,  25  of  the  High- 
way Act,  1835  ;  ss.  36,  45  of  the  Highway 
Act,  1862 ;  ss.  152, 257  of  the  Public  Health 
Act,  1875,  and  ss.  13, 19  of  the  Private  Street 
Works  Act,  1892.] 

E.  W,  TWner,  for  the  corporation.— If 
the  deed  means  that  the  corporation  have 
undertaken  not  to  put  into  force  the  Private 
Street  Works  Act,  1892,  it  is  vltra  vires. 
If  the  deed  does  not  mean  that,  it  is  no  bar 
to  proceedings  under  s.  14.  if  the  deed 
means  that  the  Shorncliffe  Road  is  a  high- 
way  repairable  by  the  inhabitants  at  large^ 
the  frontager  is  out  of  time  in  taking  this 
objection  to  the  apportionment.  See  ss.  7  (b), 
8  (2)  of  the  Act, 

Phillimore,  J. — This  is  a  curious  case, 
and  arises  out  of  a  curious  document,  though, 
I  daresay,  a  useful  one.  The  appellant  is 
in  this  difficulty :  if  he  resists  tnis  appor- 
tionment on  any  ground  which  can  be 
brought  under  s.  7  of  the  Private  Street 
Works  Act,  1892,  he  is  too  late,  because  he 
ought  to  have  taken  the  objection,  in  the 
wav  described  by  the  section  of  that  Act, 
before  the  justices,  and  s.  8  of  the  Act  bars 
him  from  taking  the  objection  later.  Mr. 
McCardie  says  that  the  appellant's  defence 
is  not  under  s.  7  ;  that  he  does  not  contend 
that  this  road  is  a  highway  repairable  by 
the  inhabitants  at  large,  but  that  by  agree- 
ment it  is  to  be  deemed  as  between  the 
parties  a  highway  repairable  by  the  inhabit- 
ants at  large,  subject  to  certain  provisoes 
which  will  practically  put  back  the  local 
authority  into  the  position  of  dealing  with 
the  frontagers  as  if  it  were  not  a  highway 
repairable  by  the  inhabitants  at  large,  as  I 
understand^  but  which  condition  would  not 
arise  in  this  case,  because  the  Act  of  1892^ 
was  not  contemplated,  and  was  bv  implica^ 
tion  prophetically  excluded.  I  do  not  say 
that  IS  the  agreement ;  but  if  it  is,  then,  in 
my  opinion,  it  is  an  u^reement  that  is  ultra 
vires,  and  one  which  the  local  authority 
could  not  make.  I  am  inclined  to  think 
that  that  is  not  the  agreement.  I  am  in- 
clined to  think  that  what  this  agreement 
means  is  this :  *^  We.  the  grantors,  either 
have  dedicated,  or  do  now  dedicate,  this 
street  as  a  highway.  You,  the  corporation, 
i^ho  are  also  the  local  authority,  take  over 
the  street  as  a  street  repairable  by  the 
inhabitants  at  large,  in  this  sense,  that  till 
it  becomes  necessarsr  to  channel  and  pave 
the  way  and  make  it  up  into  a  street,  you 
will  keep  it  in  repair  ;  that  is,  you  will  keep 
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the  macadam  in 'repair,  supply  fresh  mac- 
adam when  necessary,  ^our  water-carts  will 
go  over  it,  and  you  will  cleanse  it  and  do 
the  scavenging  part.  In  consideration  of 
this  we  willnot merely  give  to  your  citizens 
the  use  of  the  place  as  a  highway,  we  also 
give  you,  the  corporation,  power  to  enter 
upon  it  for  all  those  purposes  ;  and,  in  addi- 
tion, to  do  that  which  should  be  done  at 
once — because  trees  do  not  grow  in  a  day- 
plant  trees  ;  and  further,  do  that  which  yon 
could  not  do  on  an  ordinary  highway— main- 
tain seats  for  the  public.  When  it  comes  to 
be  necessary  to  make  this  into  a  street,  then 
all  this  goes  by  the  board.  You  are  then 
entitled  to  call  upon  the  proprietors  by  the 
proper  authority  either  to  make  this  into  a 
street,  or  to  allow  the  local  authority  to  do 
it.''  Construing  the  agreement  in  this  way 
it  is  merely  an  arrangement  by  which  the 
local  authority  say  to  the  grantors  :  **  If  you 
will  let  us  come  in  now  and  plant  trees  and 
put  seats,  we  will,  year  by  year,  keep  the 
road  in  repair  for  you."  That  is  an  agree- 
ment which,  I  think,  the  local  authority 
may  very  sensibly  and  very  well  enter  into. 
Similar  agreements,  I  think,  are  made  with 
regard  to  pieces  of  paving  in  London  which 
may  pass  over  private  property.  At  any 
rate,  it  is  not  necessary  to  say  that  such  an 
agreement  could  not  be  made.  If  that  is 
the  meaning  of  it,  and  if  that  is  intra  vires 
as  I  am  inclined  to  think  it  is,  then  it  is  no 
bar  to  this  proceeding  at  all ;  in  fact,  the 
merits  of  the  case  are  then  entirely  witn  the 
local  authority  and  not  with  the  appellant. 
This  appeal  is  answered  in  one  or  other  of 
these  three  ways— for  it  does  not  seem  to 
me  there  is  a  fourth  in  which  it  can  be  put — 
and  the  corporation's  contention  is  right, 
and  the  appeal  must  be  dismissed  with  costs. 

Walton,  J. — I  am  of  the  same  opinion. 
It  seems  to  me  that  Mr.  McCardie^s  argu- 
ment amounts  to  this,  that  the  corporation 
of  Folkestone  have  agreed  with  his  client 
that  the  street  in  question  shall  be  deemed, 
as  between  the  parties,  to  be  a  highway 
repairable  by  the  inhabitants  at  large— at 
all  events,  in  this  sense,  that  the  corporation 
shall  not  be  entitled  to  exercise  in  respect 
of  such  street  the  statutory  right  and 
statutorv  duties  which  they  could  not  exer- 
cise in  the  case  of  a  highway  repairable  by 
the  inhabitants  at  large.  That  seems  to  me 
to  be  the  very  essence  of  Mr.  McCardi^s 
argument.  It  seems  to  me  that  the  cor- 
poration could  not  relieve  themselves  of 
their  duties  or  give  away  their  powers  by 
any  agreement  of  that  kind,  and  that, 
therefore,  any  such  agreement,  if  it  has  the 
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effect  that  MeCairdie  says  it  has,  would  be 
iiZMi  vires.  If  it  has  some  other  effect  short 
of  that,  then  it  does  not  assist  Mr.  MeCardie. 
I  think,  therefore,  the  appeal  fails. 

Appeal  dismissed. 

Solicitors  for  the  corporation:  Hope, 
Beevor  and  Crowdy,  for  A.  F.  Kidson, 
Folkestone. 

Solicitors  for  the  frontager :  A.  H. 
Arnold  &  Son,  for  J.  Herbert  Rook, 
Folkestone. 
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November  13,  1907. 

(Before  Cozens -Hardt,  M.R.,  Fletcher 
MouLTON  and  Farwell,  L. JJ.) 

Portsmouth  Corporation  v.  Hall. 

Public  health— Street— Highway  repairable 
by  inhabitants  at  large— Additions  to 
ancient   highway  —  Improvement    ex- 

Snses— Liability  of  frontagers— Public 
ealth  Act,  1876  (38  k  39  Vict  c.  55), 
s.  150. 

By  an  agreement^  dated  in  1883,  the  owners 
of  an  estate  in  an  urban  district 
through  which  ran  an  ancient  highway 
about  thirty  feet  wide^  repairable  by 
the  inhabitants  at  large,  agreed  with 
the  borough  council  thai  as  and  when 
the  estate  should  be  laid  out /or  build- 
ing, the  owners  would  straighten  and 
lay  out  the  road  so  as  to  mate  it  forty 
feet  wide  throughout  The  agreement 
recited  that  it  toas  entered  into  for  the 
purpose  of  settling  a  question  which 
had  arisen  as  to  the  extent  of  the  public 
rights  over  the  road.  When  the  whole 
of  the  road  had  been  laid  out  in  accord- 
ance with  the  agreement,  the  council 
made  it  up  wader  the  powers  of  s.  150 
of  the  Public  Health  Act,  1875,  and 
sought  to  recover  the  expenses  from  the 
oumers  of  premises  abutting  on  the 
road. 

Held,  upon  the  construction  of  the  agree- 
ment^ that  the  whole  of  the  road  was 
repairable  by  the  inhabitants  at  large^ 
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and  that,  cotuequentlyy  the  frontagers 
were  not  liable  for  the  improvement 
expenses. 

Appeal  from  a  decision  of  Joyce,  J. 
(reported  71  J.  P.  299). 

The  plaintiffs  took  out  an  originating 
summons  against  the  defendant  asking  for 
a  declaration  that  the  plaintiffs,  under  and 
by  virtue  of  s.  267  of  the  Public  Health 
Act,  1875,  were  entitled  to  a  charge  on 
certain  lands  and  premises  belonging  to  the 
defendant  fronting,  adjoining  or  abutting 
on  a  street  known  as  Stubbington  Avenue, 
within  the  borough  of  Portsmouth,  for  an 
apportioned  part  of  the  expenses  incurred 
by  the  plaintiffs  in  sewering,  levelling, 
paving,  metalling,  flageing  and  channelling 
Stubbington  Avenue  aforesaid,  pursuant  to 
s.  160  of  the  Act. 

Stubbington  Avenue  was  now  a  street 
within  the  urban  sanitary  district  of  the 
borough  of  Portsmouth.  Originally  it  was 
known  as  Stubbington  Lane,  and  was  a 
public  highway  repairable  by  the  inhabi- 
tants at  large ;  but  there  was  a  dispute  as 
to  the  extent  of  the  public  ri^ht.  It  was 
about  thirty  feet  wide,  but  it  was  not 
straight,  and  it  was  not  of  one  uniform 
width  throughout  it^  length. 

By  an  agreement  dated  November  29th, 
1883,  and  made  between  T.  F.  Kirby,  as 
affent  for  the  warden  and  scholars  clerks 
of  St.  Mary  College,  Winchester,  of  the  one 
part,  and  A.  Hellard,  as  agent  for  the  mayor, 
aldermen  and  burgesses  of  Portsmouth,  of 
the  other  part,  reciting  that  a  question  had 
arisen  between  the  parties  thereto  as  to  the 
extent  of  the  public  right  of  passing  and 
repassing  along  the  said  lane,  it  was 
witnessed  that  for  the  purpose  of  amicably 
settling  the  said  question,  it  was  thereby 
agreed  and  declared  that  as  soon  as  any 
portion  of  the  Stubbington  estate  abutting 
on  the  said  lane  should  be  laid  out  for 
building  purposes,  the  said  warden  and 
scholars  clerks  should  straighten  and  lay 
out  the  said  road  along  the  frontage  of  the 
portion  of  the  estate  so  laid  out  as  a  road 
of  forty  feet  wide,  and  so  on,  as  further 
portions  of  the  said  estate  should  from  time 
to  time  be  similarly  laid  out,  to  the  intent 
that  the  whole  lane  or  road  should  ultimately 
be  laid  out  and  formed  into  a  street  or  road 
of  the  uniform  width  of  forty  feet 

After  the  date  of  this  agreement  houses 
were  from  time  to  time  erected  on  the 
Stubbington  estate  on  both  sides  of  the 
road  in  such  a  manner  as  to  leave  a  road- 
way of  forty  feet  in  width.  In  1904  the 
widening  and  laying  out  of  Stubbington 
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Avenue  as  a  road  forty  feet  wide  for  Uie 
whole  of  its  length  was  completed,  but  it 
had  never  been  adopted  by  any  resolution 
of  the  council  of  the  plaintiffs. 

In  pursuance  of  a  resolution  passed  on 
June  14th,  1904,  the  council  having  previ- 
ously served  notices  upon  the  owners  of 
property  abutting  on  the  road,  including 
the  defendant,  reauirin^  them  to  make  up 
the  road  under  tde  pnvate  improvement 
powers  of  the  Public  Health  Act,  1876.  which 
notices  had  not  been  complied  with,  pro- 
ceeded to  do  the  work  themselves,  and  such 
work  was  completed  on  March  27th,  1906. 
The  expenses  of  making  up  the  road  were 
duly  apportioned  between  the  owners,  and 
notices  of  demand  were  served  upon  the 
owners,  including  the  defendant,  requiring 
them  to  pay  their  apportioned  parts  thereof. 
The  defendant  not  having  complied  with 
this  demand,  the  present  summons  was 
taken  out  against  him. 

By  the  Public  Health  Act,  1875,  s.  160, 
the  expenses  of  improving  any  street  within 
any  urban  district  "  not  being  a  highway 
repairable  by  the  inhabitants"  may  be 
recovered  from  the  frontagers,  and  "the 
same  proceedings  may  be  taken,  and  the  same 
powers  may  be  exercised,  in  respect  of  any 
street  or  road  of  which  a  part  is  or  may  bie 
a  public  footpath  or  repairable  by  the 
inhabitants  at  large  as  fully  as  if  the  whole 
of  such  street  or  road  was  a  highway  not 
repairable  by  the  inhabitants  at  large.' 

By  s.  164  :  "Any  urban  authority  may 
purchase  any  premises  for  the  purpose  of 
widening  opening  enlarging  or  otherwise 
improving  any    .    .    ." 

Joyce,  J.,  held  that  the  agreement  did 
not  constitute  a  purchase  within  s.  164  of 
the  land  thrown  in  to  widen  the  road,  and, 
consequently,  having  regard  to  the  latter 
part  of  s.  150,  that  the  frontaj^ers  were 
chargeable  with  the  expenses  of  improving 
the  whole  road,  and  not  merely  such  parts 
of  it  as  had  oeen  added  to  the  ancient 
highway. 

The  defendant  appealed. 

Younger^  K.C.,  and  S.  H,  Emanuel^  for 
the  defendant. — This  agreement  was  equi- 
valent to  a  sale  of  the  additional  pieces  of 
land  to  the  plaintiffs  within  s.  164  of  the 
Public  Health  Act,  1876.  Therefore  s.  160 
has  no  application,  and  the  point  decided 
by  Evans  v.  Newport  Urban  Sanitary  Autho- 
rity (1889),  64  J.  P.  374  :  24  Q.  B.  D.  264, 
as  to  the  liability  of  frontagers  for  the 
expenses  of  improving  the  whole  street  does 
not  arise. 
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•Macfnorfafiy  K.C.,  and  J,  0.  Wood,  foir 
the  pbtintiffs.— This  is  not  an  agreement  for 
parcnase ;  it  is  an  agreement  to  dedicate 
certain  strips  of  land  adjoining  a  highway 
repairable  by  the  inhabitants  at  large. 
That  does  not  throw  on  the  inhabitants  at 
large  the  harden  of  repairing  the  added 
portions  of  the  road  {Uichards  v.  Xessick 
{1888\  62  J.  R  756;  WhiU  v.  Fulham 
Vestrp  (1896\  60  J.  P.  327;  Property 
Exchange,  Limited  v.  Wandstoorth  Board 
of  Works  (1902)  66  J.  P.  435;  [1902] 
2  K.  B.  61).  And  having  recard  to  s.  150 
the  frontagers  are  properly  chargeable 
with  the  whole  of  these  improvement 
expenses. 

Cozens-Hardy,  M.R.-"Within  the  limits 
of  the  jurisdiction  of  the  corporation  of 
Portsmouth,  there  was,  in  1883,  a  lane 
known  as  Stabbington  Lane,  which  ran 
through  land  the  property  of  Winchester 
College  on  each  side,  part  of  that  land  being 
let  to  tenants.  It  was  a  road  of  varying 
width  and  not  straight.  There  were  disputes 
between  the  local  authoritv  and  the  college 
as  to  the  extent  of  the  public  right  of  way 
over  this  land.  It  is  conceded  that  if  it  was 
a  public  road  it  was  a  highway,  and  that  it 
was  a  highway  repairable  by  tne  public  at 
large,  but  it  was  a  highway  repairable 
by  the  public  at  large  with  reference 
to  which  there  was  a  dispute  as  to  the 
extent  of  the  public  right  The  parties 
very  reasonably  were  minded  to  terminate 
this  dispute,  and  an  agreement,  not 
under  seal,  was  entered  into,  which  is 
short,  and  which,  I  am  bound  to  say,  does 
not  seem  to  present  to  me  any  serious  diffi- 
culties of  construction.  It  is  made  between 
the  agent  of  the  college  on  the  one  side  and 
the  agent  of  the  corporation  on  the  other 
side,  as  agents.  (His  lordship  referred  to  the 
agreement  and  continued)  What  does  that 
agreement  show  1  It  shows  that  there  was 
a  dispute  between  the  parties  which  might 
have  resulted  in  litigation,  but  that  they 
were  minded  to  compromise  this  dispute,  as 
they  said,  for  the  purpose  of  amicably 
settling  the  question.  What  was  the 
arrangement  which  was  made?  .  We  have 
been  informed  by  Mr.  Macmorran,  who  is 
always  accurate  in  these  matters,  and  whose 
statement  I  accept  implicitly,  tnat  accord- 
ing to  the  then  byelaws,  thirty- six  feet  was 
the  width  which  the  corporation  could 
insist  upon.  Instead  of  that,  the  corporation 
got  a  covenant  that  the  road  should  be  at 
least  forty  feet  wide,  when  they  could  not 
otherwise  have  insisted  upon  a  road  of  more 
than  thirty-six  feet.  On  the  otJier  hand, 
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what  did  the  landowners  get?  They  got 
this  concession,  that  instead  of  the  r^ui 
being  made  of  tnis  one  uniform  width  at  one 
and  the  same  time,  the  road  should  be  made 
np  to  forty  feet  in'  Sections  as  need  should 
arise.  I  must  not  be  taken  aa  assenting  to 
the  vieWf  and  I  only  assume  it  for  the  pur- 
poses of  the  argument,  that  the  corporation 
could  have  insisted  upon  the  whole  lane 
being  made  of  one  uniform  width  at  the 
start.  I  think  that  that  is  a  doubtful  pro- 
position. At  any  rate  there  is  to  be  found 
in  this  agreement  every  element  of  compro- 
mise with  ample  consideration  to  both  sides. 
The  college,  the  landowners,  have  religiously 
performed  their  obli^tion.  They  have 
made  the  road  of  a  uniform  width  of  forty 
feet ;  they  have  fenced  and  walled  it  off,  and 
no  one  can  sav  that  they  have  not  performed 
their  part  of  the  agreement  There  are 
pieces  of  varying  widths  added  throughout 
the  length.  What  is  the  position  of  these 
pieces  which  have  been  thus  added  to  the 
road  ?  These  pieces  are  not  added  to  the 
road  at  the  mere  will  of  the  landowners. 
They  are  added  as  a  part  of  the  bargain 
made  for  valuableconsideration  with  the  road 
authority^  and  in  my  opinion,  as  a  matter  of 
construction  of  this  agreement,  they  must  be 
taken  to  be  accretions  to  the  old  road  to 
the  intent  that  it  should  be  one  whole  road 
subject  to  all  the  same  incidents  of  repair 
and  otherwise  as  the  old  lane,  and  not  merely 
one  road,  the  old  part  of  which  is  subiect  to 
one  obligation  to  repair,  and  the  added  parts 
of  which  are  subject  to  a  different  obligation 
to  repair.  If  any  difficulty  is  sug^ted  about 
the  dedication  from  a  legal  point  of  view, 
it  seems  to  me  right  to  hold  that  this  agree- 
ment was  in  effect  a  covenant  by  the  land- 
owners that  they  would  make  and  dedicate 
this  road  to  the  public,  and  a  covenant  by 
the  local  authority  that  they  would  accept 
the  road  so  dedicated.  If  so,  all  difficulty  is 
^t  rid  of,  and  there  is  no  ground  for  treat- 
ing anv  part  of  this  road  otherwise  than  as 
a  road  repairable  by  the  public  at  large. 
With  great  respect  to  Joyce,  J.,  I  cannot 
agree  with  the  conclusion  at  which  he 
arrived  on  this  point  The  other  point 
which  might  have  arisen,  of  course,  does  not 
arise  in  the  view  which  we  take  of  this  case, 
and  it  inust  not  be  taken  that  wc  express 
any  opinion  whatever  upon  it 

Fletcher  Moulton,  L.J.— I  am  of  the 
same  opinion.  There  was  here  a  road 
repairable  by  the  public  at  large,  but  there 
were  disputes  between  the  lo<»d  authority, 
in  whom  it  was  vested,  and  the  neighbouring 
landowners  as  to  the  extent  of  the  public 


MAGISTBBIAL  GASES. 


POBTBMOUTH  COBPORATION  V.  HaLL. 

right.  They  sensibly  agreed  to  compromise. 
Instead  of  the  debatable  lines  of  this  lane 
there  is  to  be  at  certain  times  formed  9. 
uniform  road  fortv  feet  wide  and  straight. 
I  cannot  believe  that  it  was  intended  that 
the  new  road  should  be  subject  to  anv 
different  status  from  that  of  the  road  which 
it  replaced.  Therefore  it  was  the  intention 
of  both  parties,  properly  carried  out  by  this 
agreement,  that  the  new  road  should  be  just 
such  a  road  as  the  old  one  was — a  road 
belonging  to  the  local  authority  and  repair- 
able by  the  public  at  large. 

Fakwell,  L.  J.— I  agree.  The  question  is 
merely  one  of  construction  of  this  agreement, 
which  appears  to  me  to  be  an  agreement  to 
purchase  under  s.  154  of  the  Public  Health 
Act,  1875.  There  were  disputes  between 
the  parties  which  may  be  put  somewhat  in 
this  form.  The  local  authority  were  saying : 
"  This  lane  ought  to  be  wider  than  it  is ; 
you  have  encroached."  The  landowners 
said  :  "  If  you  will  not  press  that  claim  now. 
we  will  concede  you  what  you  want,  ana 
even  more,  if  you  will  wait  until  we  go  on 
with  our  building  operations.'*  The  local 
authority  thereupon  agreed  to  that.  Assume 
that  the  corporation  were  right  to  some 
extent,  then,  at  any  rate  to  that  extent,  they 
must  obviously  be  liable,  because  they  would 
be  right  in  saying  that  the  original  road 
dedicated  to  the  public  and  repairable  by 
the  public  was  in  fact  wider  than  it  appeared 
to  be  on  the  face  of  it.  That  claim  is  compro- 
mised and  they  are  given  the  piece  which  tney 
claim  and  more.  How  that  does  not  form 
part  of  the  road  when  taken  over  for  all 
purposes,  I  really  fail  to  follow.  It  appears 
tQ  me  to  be  perfectly  clear  that  the  local 
authority  have  taken  this  fpr  the  purpose  of 
wideningthe  road  for  valuable  consideration, 
and  that  they  might  have  enforced  the 
terms  of  the  agreement,  while  it  remained 
in  Jieri  by  an  action  for  specific  performance 
if  necessary.  Whatever  land  or  interest 
might  be  necessary  for  the  purpose,  that 
they  were  entitled  to  have,  and  having  got 
it  they  are  bound  to  accept  it  and  treat  it 
as  part  of  the  original  road  repairable  by 
the  inhabitants  at  large. 

AppeeU  allowed. 

Solicitors  for  the  appellant :  Rawle,  John- 
stone &  Co.,  for  Cousins  and  Burbidge, 
Portsmouth. 

Solicitors  for  the  respondents :  William- 
son, Hill  &  Co.,  for  Alexander  Hellard, 
Portsmouth. 
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October  29, 30,  1907. 

(Before  the  Common  Serjeant.) 

R.  V.  Warren  and  Others. 

Criminal  law-— Indictment  —  Conspiracy- 
Joinder  of  counts. 

I/Jive  people  are  engaged  in  any  unlawful 
combination  and  conspiracy,  they  can 
be  charged  in  one  indictment  with  a 
count  for  the  conspiracy,  and  in  other 
counts  with  separate  acts  which  are 
connected  with  the  general  conspiracy 
as  separate  misdemeanors  against  all 
the  Jive  or  against  any.  Further  than 
that  it  is  not  right  to  go.  And  it  is  a 
misuse  of  the  process  of  the  court  to 
charge  in  the  same  indictment  one,  two 
or  more  people  with  one  crime  and  other 
people  with  another  crim>e,  even  when 
one  of  the  parties  to  the  first  crime  is 
also  charged  with  being  a  party  to  the 
second  crime.  Accordingly,  in  such  a 
COM,  the  court  unll  put  the  prosecution 
to  their  election  on  which  count  they 
unll  proceed  and  will  either  sever  the 
indictment  or  quash  one  of  the  counts, 

Charles  Frederick  Warren,  William 
Hemming,  John  Tracey,  Henry  Claude 
Marment  and  Henry  Sword  were  charged 
on  an  indictment  in  forty-eight  counts,  of 
which  the  following  is  an  abstract : 

Count  1.— Charged  all  the  defendants 
from  Ist  May  1906  with  conspiring  by  false 
pretences  to  obtain  valuable  securities,  that 
IS  documents  of  title  to  land,  that  is  houses 
and  to  cheat  and  defraud  the  owners 
thereof  of  the  fair  rents  and  profits  thereof. 

Count  2.— Charged  all  the  defendants 
from  1st  May  1906  with  conspiring  to  cheat 
and  defraud  liege  subjects  being  tradesmen 
of  their  goods. 

Count  3.— Charged  all  the  defendants 
from  1st  May  1906  with  conspiring  together 
in  incurring  debts  and  liabilities  to  obtain 
credit  from  liege  subiects. 

Count  4.— Charged  Warren  and  Marment 
on  1st  June  1906  with  conspiring  to  cheat 
and  defraud  Elizabeth  Cripps  and  Emma 
Phyllis  Cripps  of  the  fair  rents  and  profits 
of  10  Anderson  Street  Chelsea. 

Count  5.— Charged  Warren  and  Marment 
on  5th  June  1906  with  obtaining  by  false 
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pretences  from  Elizabeth  Louise  Cripps  a 
valoable  security  that  is  an  agreement  for 
three  years  of  10  Anderson  Street,  Chelsea. 
False  pretences  alleged  : 

(a)  That  Warren  was  a  person  of  means 
credit  and  respectability. 

(b)  That  the  true  name  of  Warren  was 
George  Lee. 

Count  6.— Charged  Warren  Hemming 
and  Marment  on  26th  June  1906  with 
conspiring  to  cheat  and  defraud  Henry 
Kellaway. 

Count  7.— Charged  Warren  and  Marment 
on  11th  July  1906  with  obtaining  from 
Henry  Kellaway  a  quantity  of  butter  eggs 
and  i)oultry  of  the  value  of  19«.  Sd.  by 
false  pretences. 

False  pretences  alleged : 

(a)  That  there  was  then  living  at  10, 
Anderson  Street  Chelsea  a  certain  person 
truly  named  H.  West. 

(b)  That  H.  West  then  bona  fide  required 
on  the  usual  terms  of  trade  and  business  a 
quantity  of  eggs,  butter  and  poultry. 

(c)  That  the  said  person  then  corre- 
sponding with  the  said  Henry  Kellaway 
was  well  able  and  bona  fide  intended  to 
pay  for  all  goods  ordered  of  and  from  the 
said  Henry  Kellaway. 

Count  8. — Charged  Warren  and  Marment 
on  2nd  June  1906  with  a  similar  offence  to 
that  in  count  4,  in  respect  of  3  South 
Street  Chelsea,  complainant  Lady  George 
Campbell. 

Count  9. — Charged  Warren  and  Marment 
on  15th  June  1906  with  a  similar  offence 
to  that  in  count  5  in  respect  of  3  South 
Street 

False  pretences  alleged  : 

(a)  and  (b)  Same  as  in  count  5. 

(c)  That  certain  letters  received  by  the 
said  Lady  George  Campbell  in  the  name  of 
C.  Warren  and  H.  &  C.  Pad  bury  were 
genuine  references  signed  in  genuine  names 
containing  true  statements  in  reference  to 
defendant  Warren. 

Count  10.— Charged  William  Hemming 
on  19th  July  1906  with  obtaining  from  BL 
Kellaway  a  quantity  of  poultry  ducks  and 
e^gs  value  £1  8a.  dd.  by  false  pretences 
similar  to  those  in  count  7. 

Count  11. — Charged  Hemming  on  13th 
August  1906  with  obtaining  credit  to  the 
amount  of  £214  9«.  Od,  from  Henry  ,Kella- 
w^. 

Count  12.— Charged  Hemming  on  20th 
August  1906  with  obtaining  from  Richard 
Kogers  brandy  and  champagne. 

Count   13.— Charged  Hemming  on  15th 
August   1906  with    obtaining  credit    from 
Bichard  Kogers  to  amount  of  £2  6s,  Od, 
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Count  14. — Charged  Hemming  on  1st 
September  1906  with  a  similar  oflfence  to 
that  in  count  13. 

Count  15.— Charged  Warren,  Hemming 
and  Sword  on  1st  September  1906  with 
conspiring  to  cheat  and  defraud  William 
John  Champness  in  respect  of  38  Douglas 
Road. 

Count  16.  -Charged  Hemming  and  Sword 
on  15th  September  1906  with  similar  offence 
to  that  in  count  9  in  respect  of  38  Douglas 
Road,  complainant  William  J.  Champness. 

Count  17.— Charged  Hemming  and  Sword 
on  the  19th  November  1906  with  conspiring 
to  cheat  and  defraud  Sir  William  Shipley. 

Count  18. — Charged  Hemming  on  20th 
Nov.  1906  with  similar  offence  to  that 
in  count  7  goods  obtained— Scotch  whisky, 
value  2  guineas,  complainant  Sir  William 
Shipley. 

Count  19.— Charged  Hemming  and  Sword, 
with  a  similar  offence  to  that  in  count  17 
on  12th  February  1907. 

Complainants,  Fountain  Guidot  and 
Forman,  Limited. 

Count  20.  —  Cha»ged  Hemming  with 
obtaining  from  Fountain  Guidot  and 
Forman  Limited,  on  13th  February  1907 
amount  £6  ]25.0c^. 

Count  21.— Charged  Hemming  and  Sword 
on  25th  February  1907,  with  obtaining  from 
Fountain  Guidot  ana  Forman,  Limited, 
brandy  and  whisky  value  £4  10».  Od. 

False  pretences. — Similar  to  those  in 
count  7. 

Count  22.  —  Charged  Sword  on  I5th 
October  1906  with  obtaining  from  Elizabeth 
Anne  How  a  valuable  security  that  is  a 
three  years'  agreement  in  respect  of  74 
Chesilton  Road. 

False  pretences  alleged. — Similar  to  those 
in  count  9. 

Count  23. — Charged  Warren  and  Sword 
on  25th  February  1907  with  a  similar  offence 
to  that  in  count  19— complainant  Florence 
Edith  Morrison. 

Count  24.— Charged  Warren  and  Sword 
on  23rd  March  1907  with  obtaining  from 
Florence  Edith  Morrison  butter  bacon  fowls 
and  eggs  value  £1  168.  Ad. 

False  pretences  alleged. — Similar  to  those 
in  count  7. 

Count  25.— Charged  Warren  on  18th 
February  1907  with  similar  offence  to  that 
in  count  9  in  respect  of  24  Gratton  Road, 
complainant  John  Eccles  Bradley. 

Count  26.— Charged  Warren  Hemming 
Marment  and  Sword  on  7th  March  1907 
with  similar  offence  to  that  in  count  19 — 
complainants  W.  and  G.  Ashford,  Limited. 
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Count  27.  —  Charged  Warren  on  8th 
March  1907  with  obtaining  a  quantity  of 
drain  rods  to  the  value  of  £2  19<.  Od,  from 
W.  and  G.  Ashford,  Limited. 

False  pretences  alleged. — Similar  to  those 
in  count  7. 

Count  28.--Charged  Warren  and  Sword 
OD  22nd  March  1907  with  obtaining  butter 
^gs  bacon  and  fowls  value  £1  5«.  %d,  from 
Florence  Edith  Morrison. 

False  pretences  alleged.— Similar  to  those 
in  count  7. 

Count  29.— Charged  Warren  on  29th 
March  1907  with  obtaining  credit  from 
Florence  Edith  Morrison  to  amount  of 
£1  4«.  lOc^. 

Count  30.— Charged  Warren  on  12th  July 
1907  with  obtaining  credit  from  James 
Bromley  Jones  to  amount  of  11«.  6rf. 

Count  31.— Charged  Warren  on  18th  July 
1907  with  obtaining  credit  from  John 
Jones  k  Son  Limiteof  to  amount  of  19<. 

Count  32.— Charged  Warren  on  10th 
July  1007  with  obtaining  credit  from  Hugh 
Pugb  Edwards  to  amount  of  £1  9«.  %d. 

Count  3;J.— Charged  Hemming  on  6th 
March  1907  with  obtaining  from  Florence 
Louisa  Murrane  a  valuable  security  that  is 
a  three  years'  agreement  in  respect  of 
3  Crayford  Road. 

False  pretences  alleged. — Similar  to  those 
in  count  9. 

Count  34. — Charged  Hemming  on  12th 
July  1907  with  obtaining  from  Joseph 
Terry  k  Son  Limited  a  quantity  of  colce 
value  Is.  Qd, 

False  pretences  alleged.— Similar  to  those 
in  count  7. 

Count  35. — Charged  Hemming  on  24th 
July  1907  with  obtaining  credit  from  J. 
Terry  &  Son  Limited,  to  amount  of  7».  (yd. 

Count  36.— Charged  Hemming  on  3rd 
June  1907  with  obtaining  from  Mary  Ann 
Williams  a  quantity  of  salmon  value 
£1  68.  3d. 

False  pretences  alleged.— Same  as  those 
in  count  7. 

Count  37. — Charged  Hemming  on  18th 
June,  1907  with  obtaining  credit  from  Mary 
Ann  Williams  to  the  amount  of  13«.  lOd. 

Count  38.—  Charged  Warren  and  Tracey 
on  7th  April  1907  with  similar  offence  to 
that  in  count  4  in  respect  of  104  Clarendon 
Road,  Holland  Park,  complainant  Thomas 
Hussey. 

Count  39.— Charged  Warren  and  Tracey 
on  26th  April  1907  with  obtaining  from 
Thomas  Hussey  a  valuable  security  that  is 
a  three  yeirs'  a^eement  in  respect  of  104 
Clarendon  RoaoL 
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False  pretences  alleged. — Similar  to  those 
in  count  9. 

Count  40.— Charged  Tracejr  on  28th  June 
1907  with  obtaining  credit  from  John 
Williams  and  another  to  the  amount  of  15». 

Count  41.— Charged  Hemming  on  15th 
April  1907,  with  obtaining  from  Jane  Arnold 
a  valuable  security  that  is  a  three  years' 
agreement  in  respect  of  38  Santos  Road. 

False  pretences  alleged.— Similar  to  those 
in  count  9. 

Count  42. — Charged  Hemming  on  25th 
May  1907  with  obtaining  from  W.  and  G. 
Ashford  Limited  a  quantity  of  chimney 
sweeping  and  drain  cleaning  apparatus  of 
the  value  of  £4  10«.  Od. 

False  pretences  alleged. — Similar  to  those 
in  count  7. 

Count  43.— Charged  Marraent  on  16th 
July  1907  with  obtaining  from  W.  and  G. 
Ashford  Limited  a  quantity  of  chimney 
sweeping  apparatus  value  £2  U.  Od. 

Count  44.  —  Charged  Sword  on  6th 
August  1907  with  obtaining  credit  from 
W.  and  G.  Ashford  Limited  to  the  amount 
of  £7  3«.  Od. 

Counts  45—48  charged  a  previous  con- 
viction against  four  of  the  five  defendants. 

Sir  Charles  Mathews^  Bodkin  and  Arnold 
Ward,  appeared  for  the  Crown. 

J.  A.  Symmonds  and  //.  Pi-erson  appeared 
for  Hemming. 

WUdey-  Wright  appeared  for  Tracey. 

Bodkin,  having  opened  the  case  for  the 
prosecution,  the  Common  Serjeant  inti- 
mated that  he  would  not  allow  the  various 
counts  charging  conspiracies  against  two  or 
three  of  the  defendants  and  the  counts 
charging  conspiracy  against  all  five,  to  be 
tried  at  the  same  time  if  the  former  counts 
would  not  support  the  latter. 

Wildey-  Wright,  who  appeared  for  Tracey, 
stated  that  his  lordship  had  anticipated  his 
application. 

Evidence  was  then  called  on  the  counts 
against  Warren  and  Mar  men t. 

Bodkin  suggested  that  the  indictment 
should  be  severed  and  that  the  jury  should 
be  discharged  from  giving  a  verdict  against 
Hemming,  Tracey,  and  Sword. 

The  Common  Serjeant  said  that  the 
only  way  in  which  all  the  prisoners  could 
be  involved  in  one  criminal  charge  was  by 
the  counts  for  conspiracv  against  all  five 
defendants,  and  he  asked  counsel  for  the 
prosecution  whether  there  was  a  substantial 
case  of  conspiracy  as  against  all  five  defen- 
dants. 
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Bodkin  referred  to  the  evidence  to  be 
brought  forward  on  behalf  of  the  prosecu- 
tion. 

The  Common  Serjeant  said  that  he 
would  not  enter  upon  the  question  of  the 
evidence,  but  would  merely  ask  counsel 
whether  there  was  a  substantial  case  of 
conspiracy  as  against  all  five  defendants. 
If  there  was  not  such  a  case,  the  prasecu- 
tion  must  elect  against  which  set  of  defen- 
dants tbey  will  proceed. 

Bodkin  said  that  he  did  not  think  the 
case  of  conspiracy  against  all  five  of  the 
defendants  was  sufficiently  strong— as  to 
combination— to  justify  him  in  giving  all 
the  evidence  and  occupying  time  in  doing 
so.  He  would  therefore  limit  the  evidence  to 
the  counts  involving  Warren  and  Marment, 
leaving  his  lordship  to  take  what  course  he 
thought  best  as  to  the  other  defendants. 

The  Common  Serjeant.— This  case,  as 
far  as  one  can  judge  of  it  by  the  opening,  is 
a  prosecution  involving  nominally  and  on 
the  face  of  it  a  general  crime  committed  by 
all  five  defendants.  And  rightly  enough,  if 
five  people  are  supposed  to  be  engaged  in 
any  unlawful  combination  and  conspiracy, 
they  are  indicted  together  and  the  case 
against  them  is  dealt  with  as  one.  In  such  a 
case  it  is  right  to  include  separate  acts,  which 
are  connected  with  the  general  conspiracy, 
charging  them  as  in  themselves  separate 
misdemeanors,  against  all  the  fiYQ  or  against 
any.  Those  are  acts  which  form  part  of 
the  story  of  the  combination.  Further  than 
that  it  is  not  right  to  go.  It  is  clearly 
wrong,  and  according  to  all  my  experience 
is  contrary  to  practice,  that  you  should  in 
one  indictment  charge  one,  two,  or  more 
people  with  one  crime,  and  other  people 
witn  another  crime,  even  when  one  of  the 
parties  to  the  first  crime  is  also  charged 
with  being  a  party  to  the  second  crime.  Its 
unfairness  is  apparent,  because  if  two  men 
are  charged,  say,  as  in  this  case,  one  as  an 
apparent  house  a^ent,  and  another  as  an 
apparent  tenant  m  an  application  for  a 
tenancy,  and  there  is  strong  evidence  that 
the  agent  and  the  pretended  tenant  acted 
together  fraudulently ;  then  to  bring  in  at 
the  same  trial  what  are  similar  acts  l^tween 
the  same  agent  and  some  other  tenant,  and 
then  possibly  something  like  it  between 
the  same  agent  and  a  third  tenant,  must 
prejudice  the  trial  of  the  second  and  third 

Sersons  who  are  charged  with  fraudulently 
ealing  as  pretended  tenants.    For  there 
is  already    a  strong  case  before  the  jury 
that  the  agent  in  question  was  acting  in 
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fraudulent  combination  with  the  first  tenant 
And  it  is  natural  to  say,  "  You  have  seen 
the  sort  of  thing  that  the  first  pretended 
tenant  does;    now  here    is   another   man 
taking   a   tenancy  in  the  way  the  other 
has  done/'    Of  course  we  should  assume 
against  the  agent  on  the  second  occasion 
if  he  is  doing  the  same  thing,  and  that 
may   involve    the   idea    that   the   second 
tenant   is    fraudulent  too.      It   is   unfair 
to  the  defendants.     It  is  also  unfair — it 
is  improper  if  not  unfair— that  two  sepa- 
rate  independent   crimes   alleged   asainst 
different  people,  different  defendants,  should 
be  brought  before  the  jury  on  the  one  trial 
which  involves  a  multitude  of  issues  and 
makes  it  very  hard,  if  not  impossible,  for  a 
jury  to  try.    It  is  embarrassing  to  the  court 
itself,  because  it  raises  a  difficulty  which 
the  judge  may  be  able  to  get  rid  of  with 
great  difficulty,  of  dealing  with  quite  sepa- 
rate defences,  when  in  one  charge  to  the 
jury  he  is  directing  their  minds  to  issues 
involving  quite  different  cases.    It  is  quite 
contrary  to  practice— according  to  my  know- 
ledge and  practice  if  I  am  to  act  on  my 
own,  which  is  very  long— to  join  in  one 
indictment  cases  which    involve   different 
defendants  altogether  separate.      Now  in 
this  case,  from  the  opening  it  is  apparent 
that  this  was  such  a  case.    Of  course  I  do 
not  act  upon  that  merely,  because  possibly 
the  prosecution  did  not  open  the  whole  of 
the  case.      On    the   evidence,  which    has 
taken  the  whole  day,  we  have  a  charge  or 
charges    against   two   men    (Warren   and 
Marment^  and  there  is  no  indication  that 
this   evidence   involves  any  of  the  other 
defendants.      Therefore  the  case  |)resent8 
itself  as  one  which  has  all  the  evils  and 
^ves  rise  to  all  the  difficulties  that  I  have 
indicated.     The  counsel  for  the  prosecu- 
tion, who  represents  the  public,  knows  what 
his  case  is.    He  can  judge  whether  he  has  a 
different  case  ;  whether  this  is  really  a  case 
involving  all  of  the  defendants  in  one  charge 
— in  one  alleged  crime.    If  coun.sel  of  ex- 
perience, in  whom  the  court  has  absolute 
confidence  (as  every  court  must  have  in  the 
counsel  who   addresses    me   to-day)  says^ 
"Whatever  I  mav  have   omitted   in   my 
opening,  there  really  is,  in  my  judgment  a 
substantial  case  on  which  I  could  ask  tne 
jury  to  convict  all  the  prisoners  of   one 
crime,"  as  every  judge  would,  I  should  act 
ui)on  that,  and  although  the  apparent  case 
might  not  appear  to  be  what  counsel  tells 
me  it  is,  I  snould  act  upon  the  responsi- 
bility of  one  who  must  know  better  than   * 
myself.    That  assurance  is  not  given  in  this 
case,  and  therefore  the  court  is  left  to  act 
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upon  that  which  is  apparent  to  the  court, 
which  is,  that  in  one  case  there  are  joined 
toother  independent  charges  against 
different  defendants.  Five  people  in  this 
indictment  are  charged  with  one  conspiracy 
which  there  is  no  substantial  ground  for 
alleging ;  and  then  having  so  brought  five 
people  together  as  if  the^  were  engaged  in 
one^  crime,  different  crimes  are  alleged 
against  the  different  people.  That  is  a  mis- 
use— I  do  not  like  to  use  the  word  abuse, 
because  in  some  cases  it  is  supposed  to 
involve,  or  seems  to  connote,  that  improper 
conduct  is  alleged  against  somebody  who  is 
conducting  the  proceedings— but  that  is  a 
misuse  of  the  process  of  a  criminal  court. 
It  is  unfair  on  the  grounds  that  I  have 
stated  to  the  accused,  it  is  embarrassing  to 
the  iury,  and  is  embarrassing  to  the  court 
itself.  !rhen  the  court  must  act.  Now, 
what  is  the  proper  course  for  the  court  to 
take  under  tne  circumstances.  There  is,  I 
have  no  doubt,  as  is  suggested,  power  even 
at  this  stage  to  sever  this  charge  before 
this  jury — to  break  the  indictment  into 
different  parts,  and  confine  the  attention  of 
this  jury  on  this  occasion  to  that  part  which 
ought  to  have  been  the  whole  of  one  indict- 
ment, and  then  leave  the  other  counts  to  be 
dealt  with  on  a  future  occasion  by  this 
jury,  or  another,  as  a  sef)arate  indictment. 
I  do  not  doubt  that  that  is  a  very  possible 
course — it  is  unnecessary  so  to  decide  ;  but 
that  is  a  course  which  generally  ought  to  be 

It  would  not  be 


taken  at  an  earlier  si 
the  right  course  for  the  court  to  take  on 
this  occasion,  because  it  is  time  that  this 
procedure  should  be  discouraged.  I  think 
that  the  procedure  of  the  prosecution  is  not 
only  erroneous,  but  wrong,  and  that  it  ought 
to  be  discouraged  and  treated  in  a  w  ay  that 
will  stop  the  repetition  of  such  proceedings 
as  far  as  the  order  of  one  court  can  dis- 
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coursjge  them.  The  course  I  am  about  to 
take  is  one  that  I  have  no  doubt  is  within 
the  power  of  the  court,  namely,  to  auash 
the  counts  that  charge  offences  not  involving 
Warren  and  Marment.  With  regard  to  the 
the  general  counts  of  conspiracy,  of  course 
they  remain  to  be  dealt  with.  If  there  is 
no  evidence  against  the  other  three  prisoners 
they  will  necessarily  be  acquittea.  This 
course  is  one  that  the  court  has  power  to 
adopt,  because  every  court  has  power  over 
its  own  proceedings  to  prevent  a  misuse  of 
those  proceedings.  On  these  grounds, 
therefore,  I  quasn  all  those  counts  of  the 
indictment  which  do  not  involve  the  two 
defendants  Warren  and  Marment  against 
whom  evidence  has  been  given.  In  taking 
this  course  I  not  only  quash  those  counts, 
but  indicate  that  I  shall  take  care  that  in 
the  conduct  of  the  case  nothing  is  allowed 
that  is  contrary  to  the  spirit  of  that  order. 

Bodkin,— After  what  your  lordship  has 
said  I  offer  no  evidence  against  the  defen- 
dants Hemming,  Tracej^  and  Sword,  on 
counts  1,  2  and  3,  which  charge  all  the 
defendants  with  conspiracy. 

The  Common  Serjeant. — Counts  6, 10 — 
24,  26,  28,  33 — 42  and  44  will  be  quashed. 

The  case  against  Warren  and  Marment 
was  then  proceeded  with,  and  the  jury 
returned  a  general  verdict  of  guilty  against 
Warren  and  Marment,  and  of  not  guilty 
against  Hemming,  Tracey  and  Sword. 

Solicitor  for  the  Crown :  Treasury 
Solicitor. 

Solicitor  for  the  defendant  Hemming: 
H.  Wilson. 

Solicitor  for  the  defendant  Tracey : 
F.  Wildey-Wright. 
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and  lessee  who  is  a  brewer— No 
covenant  to  maintain  licence — 
Basis  of  apportionment— Refer- 
ence of  apportionment  to  county 
court- Appeal  — County  Courts 
Act,  1888  (51  &  52  Vict.  c.  43),  s.  120 

—  Licensing  Act,  1904  (4  Edw.  7, 
c.  23),  s.  2  (1),  (2),  (3). 

71  J.  P.  524.  King's  Bench  Division. 
October  17,  18,  1907.  Liverpool  Cor- 
poration V.  Peter  Walker  dh  Son, 
Limited 507 
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Idcemuiig  Acts.  See  Poor  Rate,  1  ; 
SuMMABY  Jurisdiction. 

Light  Bailway— Befiual  to  pay  fare- 
No  intentioQ  to  defraucl— Byelaw 
—Validity. 

71  J.  P.  21.  Kind's  Bonch  Diviaion. 
November  2,  5, 1906.     Tuffley  v.  Tate      33 

Light  Railway.  ^6«  Public  Health, 
5. 

Local  GoTemment-  F]ag  and  pole- 
Affixed  to  house — Projection  over 
street  — "  Sign  " —  Liverpool    Im- 
provement Act,  1882,  s.  36  (5). 
71  J.  P.  22.    King's  Bench  Division. 

November  5, 1906.    Goldsiraw  v.  Jones      36 

LocomotiTe — Petrol  motor-omnibus— 
Smokeless  engine  —  Constructed 
so  as  to  consume  its  own  smoke — 
Locomotives  on  Highways  Act, 
1896  (59  k  60  Vict.  c.  36),  s.  1— 
Heavy  Motor  Car  Order,  1904, 
Art.  IIL— Highways  and  Loco- 
motives (Amendment)  Act,  1878 
(41  &  42  Vict  c.  77),  s.  30. 

71  J.  P.  352.  King's  Bench  Division. 
April  26,  1907.  Star  Omnibus  Co, 
(£ondbh)y  Liifiited  v.  Tagr/    372 

LocomotiTC.    See  Motor-car. 

Lottery.    See  Gaming,  1,  2. 


Metropolis  —  1.  Public  health  — 
Nuisance— Black  smoke— Public 
Health  (London)  Act,  1891  (54  & 
55  Vict.  c.  76),  8.  4— Notice  to 
abate  —  Lapse  of  six  months  — 
Recurrence  of  nuisance  —  Sum- 
mary Jurisdiction  Act,  1848  (11  & 
12  Vict.  c.  43),  8.  11. 

71  J.  P.  11.  Kinjfs  Bench  Division. 
October  29,  1906.  Baitersea  Borough 
Council  y,  Goerg  16 

Metropolis  —  2.  Road  —  Repair  — 
Expenses  —  Recovery  of,  from 
frontager  —  Court  of  competent 
jurisdiction— Metropolis  Manage- 
ment Amendment.  Act,  1890  (53  & 
54  Vict  c.  66),  s.  3. 

71  J.  P.  171.  Court  of  Appeal. 
February  8, 1907.  Bex  v.  Garrett  and 
the  Wandstoorth  Borough  Council    ...     183 
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Metropolis— 3.  Building—"  Bnildinx 
or  structure" — ^Erection  of,  bevond 
general  line  of  buildings — Show- 
case erected  uponstepsand  landing 
—London  Building  Act,  1894  (57  & 
58  Vict.  c.  ccxiiL),  ss.  22  (1)  and 
200  (3). 

71  J.  P.  268.  King's  Bench  Division. 
March  25,  1907.  London  County 
Council  V.  Hancock  and  James        ...    268 

Metropolis  —  4.  Building  —  General 
line  of  buildings  —  Structure 
beyond  general  line— Question  of 
fact— London  Building  Act,  1894 
(57  &  58  Vict  c.  ccxiiL),  s.  22. 

71  J.  P.  279.  King's  Bench  Division. 
April  13,  1907.  Hex  v.  Denman  and 
the  London  County  Council ;  Ex  parte 
Palace  Theatre  Co,,  Limited 287 

Metropolis— 5.  Building— Failure  to 
give  notice  of  objection — Allowing 
work  to  proceed— Notice  of  irregu- 
larity—London Building  Act,  1894 
(57  &  58  Vict.  c.  ccxiiL ),  ss.  75, 
j  150,  151,  153  (1). 

I       71  J.  P.  302.    King's  Bench  Division. 

\  April  12,  13,  1907.    Coggin  v.  Buff  ...    308 

;  Metropolis  —  6.  Water  —  Fittings  — 
Inspection  —  Notice  —  Metropolis 
Water  Act,  1871  (34  &  35  Vict 
c.  113),  ss.  27,  30. 

71  J.  P.  338.  King's  Bench  Division. 
April  25,  1907.  Metropolitan  Water 
Board  Y.  Northcott       363 

Metropolis— 7.  Management  Acts- 
Nuisance  —  Sewer  —  Drain  — 
Drainage  of  group  of  houses  by 
combined  operation  —  Order  of 
local  authority  —  Subsequent 
deviation  —  Metropolis  Manage- 
ment Act,  1855  (18  &  19  Vict 
c.  120),  s.  74. 

'       71J.P.473.    King's  Bench  Division. 
June  13, 1907.    Harvey  v.  Jaye        ...    475 

Metropolis.  See  Public  Health 
(London)  ;  Rating,  2,  3. 

Motor-car— 1.  Petrol-driven— Excess 
of  lubrication  —  Carelessness  — 
Emission  of  smoke  —  Highways 
and    Locomotives    (Amendment) 

549 
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Motor-car — continued. 

Act,  1878  (41  &  42  Vict.  c.  77),  s.  30 
— LocomotiveB  on  Highways  Act, 
1896  (59  &  60  Vict  c.  36),  s.  1. 

71  J.  P.  366.  King's  Bench  Division. 
April  25,  1907.  Bex  v.  WUhraham 
and  Another;  Ex  parte  Eotocliffe    ...     359 

Motor-car— 2.  Conviction-~£ndor6e- 
nieotof  licence— Parks  Regulation 
Act,  1872  (35  &  36  Vict.  c.  15),  8. 4 
—Motor  Car  Act,  1903  (3  Edw.  7, 
c.  36),  8.  4. 

71J.  P.  445.  King's  Bench  Division. 
June  19,  1907.  Rex  v.  Marsham;  Ex 
jxirte  Chamberlain       459 

Motor-car.    S^e  Locomotive. 


Nuisaiice.  See  Criminal  Law,  10, 1 2 ; 
Public  Health  <London),  2; 
Metbopolis,  7. 


Pawnbrokers— 1.  Loss  of  pledge- 
Neglect  to  deliver — Reasonable 
excuse — Pawnbrokers  Act,  1872 
(35&36Vict.  c.  93),8.  31. 

71  J.  P.  20.  King's  Bench  Division. 
November  5,  1906.  Allworthy  and 
Walker  v.  Clayton       31 

Pawnbrokers— 2.  Refusal  of  certificate 
by  district  council  —  Appeal  — 
Liability  of  district  council  for 
coats  —  Pawnbrokers  Act,  1872 
(35  &  36  Vict.  c.  93),  s.  52— 
Practice— Cer^torart— Service  on 
j  ustices— Crown  Office  Rules,  1906, 
r.  21. 

71  J.  P.  331.  King's  Bench  Division. 
April  24,  1907.  Rex  v.  N(yrthum- 
berland  JJ. ;  Ex  parte  AnMe  Urban 
District  Council  350 

Pawnbrokers.  6^ce  Stolen  Propebty. 

Pistols  — Air-gun  — Sale  by  retail  — 
Pistols  Act,  1903  (3  Edw.  7,  c.  18), 
ss.  2,  3. 

71  J.  P.  439.  King's  Bench  Division. 
June  19,  1907.  Bryson  v.  A.  W. 
Oamage^  Limited  448 
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Plate  —  Assay— Marking — Gold    and 
silver    watch    cases  —  Imported 
,  watches— Customs  Act,  1842  (5  & 
6  Vict  c.  47),  s.  59. 

71  J.  P.  79.  Court  of  Appeal. 
November  9,  10,  19,  30,  1906.  Gold- 
smiths' Co,  V.  Wyatt     ...    117 

Police— Pension— Decision  of  quarter 
sessions— "Order  shall  be  finals- 
Case  stated  for  opinion  of  High 
Court  — Police  Act,  1890  (53  & 
54  Vict  c.  45),  s.  11. 

71  J.  P.  409.  King's  Bench  Division 
and  Court  of  Appeal.  April  26  and 
May  30,  June  19, 1907.  City  of  Liver- 
pool Watch  Committee  v.  Kydd        ...     424 

Police.      See    Criminal    Law,    2  ; 
Poor  Rate,  3. 

Poor  Law— 1.  Maintenance  of  rela- 
tives— Daughter — Married  woman 
with  separate  estate— Poor  Belief 
Act,  1601   (43  £liz.  c.  2),  s.  6— 
Married  Women's  Property  Act, 
1882  (45  &  46  Vict  c.  75),  ss.  1,  20, 
21. 
71  J.  P.  5.    King's  Bench  Division. 
October    30,    31,    1906.      Fontypool 
Union  v.  Bxick 9 

Poor  Law— 2.  Liability  of  father  to 
maintain  son  who  has  become 
chargeable — Assignment  of  estate 
by  father  to  avoid  liability— 
"Sufficient  ability*'  to  relieve  and 
maintain— Poor  Kelief  Act,  1601 
(43  Eliz.  c.  2),  s.  6. 

71  J.  P.  17.  King's  Bench  Division. 
October  30, 1906.   Coulson  v.  Davidson      25 

Poor  Law— 3.  Adoption  of  pauper 
child— Poor  Law  Act,  1899  (62  «k 
63  Vict  c.  37),  s.  1— Removability. 

71  J.  P.  54.  King's  Bench  Division. 
November  8, 1906.  Wantage  Unicn  v. 
Bristol  Union    ^. 94 

Poor  Law— 4.  Pauper  lunatic  Jli 
tenance  —  Order  on  husbane 
Application  against  son— Furt^ 
contribution  —  Poor  Relief  A.\ 
1601  f43  Eliz.  c.  2),  s.  6— Poo\ 
Law  Amendment  Act,  1850  (13  <SA 
14  Vict  c.  101),  s.  5.  *^ 

71  J.  P.  335.    King's  Bench  Division.    « 
April  25,  1907.    Cole  v.  Brown         ...     >57 
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Poor  Law— 5.  Settlement  —  Illegiti- 
mate  child  under  sixteen — resi- 
dence with  parent  —  Power  to 
acquire  independent  settlement 
during  such  residence— Poor  Law 
Amendment  Act,  1834  (4  <fe 
5  Will.  4,  c.  76),  8.  71— Poor  Re- 
moval Act,  1846  (9  &  10  Vict, 
c.  66),  ss.  1, 3— Poor  Removal  Act, 
1848  (11  &  12  Vict  c.  Ill),  8.  1— 
Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  <fe 
40  Vict.  c.  61),  ss.  34,  35. 

71  J.  P.  361.  House  of  Lords. 
April  22,  23,  June  4,  1907.  FtUham 
Union  v.  Woolvnch  Union      385 

Poor  .Law— 6.  Order  by  joint  com- 
mittee of  county  councils  under 
Local  Government  Acts,  1888  and 
1894— Article  providing  for  settle- 
ments in  divided  parish  to  continue 
in  new  parishes— Validity— Local 
Government  Acts,  1888  (51  & 
52  Vict.  c.  41),  ss.  57,  59,  and  1894 
(56  <fe  57  Vict.  c.  73),  ss.  36,  42,  69. 

71  J.  P.  393.  Court  of  Appeal. 
May  6, 8, 1907.  Rex  v.  Middlesex  JJ,  ; 
Ex  parte  Walsall  Union        414 

Poor  Law— 7.  Irremovability — Resi- 
dence for  three  years  and  upwards 
— Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39«k40  Vict, 
c.  61),  s.  34. 

7 1  J.  P.  422.  King's  Bench  Division. 
June  17,  1907.  Great  Yarmouth 
Union  v.  Bethnal  Green  Union        ...    436 


Poor  Law— 8.  Removal— Exclusion  of 
time  of  residence  in  a  reformatory 
— "  Prison  " — Poor  Removal  Act, 
1846  (9  &  10  Vict.  c.  66),  s.  1. 

71  J.  P.  519.  Gloucestershire  Quarter 
Sessions.  October  16, 1907.  Gloucester 
Union  v.  Wheatenhurst  Union 

Poor  Bate— 1.  Assessment- Licensed 
premises — Deduction  of  expenses 
necessary  to  maintain  premises  in 
state  to  command  rent— Parochial 
Assessments  Act,  1836  (6  «fe 
7  Will.  4,  c.  96),  8.  1— Charge 
imposed  as  contribution  to  com- 
pensation fund— Licensing  Act, 
1904  (4  Edw.  7,  c.  23),  s.  3. 

71  J.  P.  1.  King's  Bench  Division. 
October  26,  26,  1906.  Waddle  v.  Sun- 
derland Union  Assessment  Committee 
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Poor  Bate— 2.  Assessment  — Addi- 
tional burial  ground— Apart  from 
churchyard  —  Rateability  —  Fees 
received  by  incumbent— Sale  of 
graves — Beneficial  occupation- 
Exemption— "  Exclusively  appro- 
priated to  public  relif^ous  wor- 
ship's—Church Buildmg  Acts.  . 
1818  (58  Geo.  3,  c.  45),  s.  33,  and 
1845  (8  ik  9  Vict.  c.  70),  s.  13— 
Poor  Rate  Exemption  Act,  1833 
(3  k  4  Will.  4,  c.  30),  s.  1. 

71  J.  P.  48.  King's  Bench  Division. 
October  26,  November  5, 1906.  North 
Manchester  Overseers  v.  Winstanley...      81 

Poor  Bate— 3.  Distraint  for,  by 
constable— Keeping  possession  of 
goods  in  police  station  for  five  days 
before  sale— Fee  for— Distress  for 
Rents  Act,  1817  (57  Geo.  3,  c.  93), 
s.  1— Distress  (Coats)  Act,  1827 
(7  &  8  Geo.  4,  c.  17)— Distress  for 
Rates  Act,  1849  (12  &  13  Vict, 
c.  14),  ss.  1—4 ;  Police  Act,  1890 
(53  ik  54  Vict.  c.  45),  s.  23. 

71  J.  P.  66.  King's  Bench  Division. 
November  13,  1906.    Scott  v.  Denton    112 

Poor  Rate— 4.  Occupation— Ware- 
house —  Removal  of  working 
appliances,  etc.  for  period  during 
currency  of  rate— Notice  of  cessa- 
tion and  resumi)tion  of  user— 
Intention  to  use  in  certain  event 
— Liability  for  rate, 

71  J.  P.  125.  Court  of  Appeal. 
December  6,  7,  20,  1906.  Rex  v. 
Melladew  dk  Son  141 


Poor  Bate— 5.   Assessment — Sewage 
farm. 

71  J.  P.  153.  Court  of  Appeal. 
January  17, 18,  1907.  Davies  v.  Seis- 
don  Union         154 


Poor  Bate— 6.  Assessment— Railway 
—Line  connecting  two  railway 
systems— Enhancement  of  main 
line  traffic— Basis  of  valuation- 
Parochial  principle— Interest  on 
cost  of  construction. 

71  J.  P.  157.     Court  of   Appeal. 
January  2o— 30, 1907.    Great  Central 
Rail,  Co,  V.  Banbury  Union  Assessment 
1    ,   Committee  163 
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Poor  Bate— 7.  Assessment— Tramway 
—  Parochial  system  —  Mileage 
system. 

71  J.  P.  249.  CouH  of  Appeal. 
March  12,  13,  1907.  London  United 
Tramways^  1901,  Limited  v.  Brentford 
Union  Asseitsment  Committee  and 
Chisxoick  Overseers       247 

Poor  Bate— 8.  Assessment— Rateable 
value — Deduction  of  rentcharge 
imposed  for  drainage  purposes- 
Parochial  Assessments  Act,  1836 
(6  &  7  Will.  4,  c.  96),  s.  1. 

71  J.  P.  363.  Court  of  Appeal. 
March  24,  25,  May  13, 1907.  Newport 
Union  v.  Stead;  Newport  Union  v. 
Green       390 

Poor  Bate— 9.  Assessment— Docks — 
Occupation  by  harbour  trustee-j — 
Harbour  dues  —  Whether  con- 
nected with  occupation  of  land — 
Swansea  Harbour  Acts,  1854 
(17  «k  18  Vict.  c.  cxxvi.),  ss.  58, 60, 
125,  126,  127  ;  1874  (37  &  38  Vict, 
c.  civ.),  and  1896  (59  <fe  60  Vict, 
c.  cxli.),  ss.  4,  17. 

71  J.  P.  497.  House  of  Lords.  July  3, 
4,  8,  30,  1907.  Swansea  Union  Assess- 
ment Committee  v.  Stvansea  Harbour 
Trustees 491 


Poor  Bate— 10.  Assessment  —  Rail- 
way—Duplicated lines — Whether 
directly  productive  or  indirectly 
productive. 

71  J.  P.  529.  Court  of  Appeal. 
October  18,  21,  1907.  In  re  An  Arbi- 
tration between  the  Taff  Vale  Mail,  Co, 
and  Cardiff  Union  Assessment  Com- 
mittee        516 

Poor  Bate— 11.  Assessment— Railway 
-^ParocbicU  principle— Contribu- 
tive  value  to  rest  of  railway  system 
— Prime  cost^Evidence,  as  to — 
Remoteness. 

71  J.  P.  545.  Court  of  Appeal. 
January  29,  30 :  November  16,  1907. 
London  and  North  Western  Hail, 
Co,  V.  Ampt/iill  Union  Assessment 
Committee  and  Aspley  Guise  Parish 
Council    ...'       ...    526 

Poor  Bate.  .  See  Rating. 
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I  Private  Street  Works.    See  Public 
I         Health,  4,  6, 10, 13, 15. 

'  Public  Health— 1.  Single  private 
drain— Pipe  draining  houses  of 
more  than  one  owner— Drainage 
passing?  through  sewer  and  thence 
into  pipe— Whether  houses  con- 
nectea  with  public  sewer  bv  single 
private  drain— Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  ss.  4,  41 
— Public  Health  Acta  Amendment 
Act,  1890  (53  &  54  Vict.  c.  59), 
s.  19. 

71  J.  P.  89.  Court  of  Appeal. 
December  1,  3,  1906.  Wood  Green 
Urban  District  Council  v.  Joseph     ...     123 

PubUc  Health— 2.  "  Building ''-  Bye- 
laws  —  Portable  theatre  —  Tem- 
porary erection  not  a  building- 
Public  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  s.  157. 

71  J.  P.  119.  Lancaster  Palatine 
Court.  January  25,  1907.  Newell  v. 
Ormskirk  Urban  District  Council    ...     138 


Public  Health— 3.  General  district 
rate  —  Exemption  —  Tramroad  — 
"Land  usea  as  a  railway"  — 
Blackpool  and  Fleetwood  Tram- 
road  Acts,  1896  and  1898— Public 
Health  Act,  1875  (38  <fe  39  Vict, 
c.  55),  s.  211  (1)  (b). 

71  J,  P.  177.  Court  of  Appeal. 
January  21,  23,  1907.  Blackpool  and 
Fleetioood  Tramroad  Co.  v.  Thornton 
Urban  District  Council  188 


Public  Health— 4.  Private  street  works 
—Apportionment  —  Objections— 
Determination  by  court  of  sum- 
mary jurisdiction  —Right  of  appeal 
to  quarter  sessions— Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55), 
s.  269— Private  Street  Works  Act, 
1892  (55  <fe  56  Vict.  c.  57),  ss.  1,  6,  7 
and  8. 

71  J.  P.  230.  King's  Bench  Division. 
March  25,  26,  1907.  Fearce  v.  Maiden- 
head Corporation         236 

Public  Health— 5.  General  district 
rate— Partial  exemption— Light 
railway— "  Land  used  only  as  a 
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Public  Kealth— continue. 

rail  way  "— "  Railway  constructed 
under  the  powers  of  an  Act  of 
Parliament ''— Wakefidd  and  Dis-  , 
trict  Light  Railway  Order,  1901  — 
Light  Railways  Act,  1896  (59  & 
60  Vict.  c.  48),  8.  12.— Public 
Health  Act,  1875  (38  &  39  Vict, 
c.  55),  8.  211  (1)  (b). 

71  J.  P.  254.  Court  of  Appeal. 
March  18,  21,  1907.  Wakefield  and 
DUtriet  Light  Bailways  Co.  v.  Wake- 
field Corporation  257 

Public  Health  — 6.  Private  street 
works  —  Provisional  apportion- 
ment—Pleasure ground  owned  by 
urban  district  council  —  Private 
Street  Works  Act,  1892  (55  & 
56  Vict.  c.  57),  ss.  6,  7,  10. 

71  J.  P.  282.  King's  Bench  Division. 
April  12, .  1907.  Heme  Bay  Urban 
District  Council  v.  Payne  and 
Wood       290 

Public  Health— 7.  New  street  works 
— Breach  of  specification  of  city 
surveyor— Roof  water— Surface 
water  sewer  —  Construction  and 
maintenance  —  One  offence  — 
Notice  of  proce<Miings— Byelaws 
—Local  Act— Public  Health  Act, 
1875  (38  <k  39  Vict.  c.  55),  s.  158. 

71  J.  P.  285.  King's  Bench  Division. 
April  15,  1907.    Airey  v.  Smith        ...    296 

Public  Health— 8.  Street— Highway 
repairable  by  inhabitants  at  large 
— A.dditions  to  ancient  highway — 
Improvement  expenses— Liability 
of  frontagers — Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  s.  160. 

71  J.  P.  299.  Chancery  Division. 
April  16,  1907 303 

71  J.  P.  564.  Court  of  Appeal. 
November  13, 1907.  Portsmoutfi  Cor- 
pdration  v.  Hall  534 

Public  Health— 9.  Licensed  slaughter- 
house —  Continuous  user  —  Per- 
sonal licence— Licence  for  premises 
—  Towns  Improvement  Clauses 
Act,  1847  (10  &  11  Vict.  c.  34) 
ss.  125,  126. 

71  J.  P.  303.  King's  Bench  Division. 
April  15,  16,  1907.    Goodwin  v.  Sale       311 
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Public  Health  — 10.  Private  street 
works— Land  of  railway  company 
—Used  solely  as  part  of  their 
railway  or  works — Let  as  garden 
ground  —  Private  Street  Works 
Act,  1892  (55  &  56  Vict.  c.  57), 
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